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I.  W.  Stephens,] 

*J.  M.  Pbesleb,     V    Associate  Justices, 
OciE  Speeb,         J 
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WRITS  OF  ERROR 


The  dockets  of  the  Supreme  Court  show  action  upon  applications 
for  writs  of  error  in  cases  contained  in  this  Yolume  as  follows: 

Abemathy  v.  Florence,  573 Refused. 

Alexander  y.  Brillhart,  421^ Eefused. 

Ariola   v.   Newman,  617 Befused. 

Ayres   v.   Patton,   186 Befused. 

Bishop  v.  Biddle,  317 Befused. 

Borden  t.  Patterson,  173 Befused. 

Buchanan  v.  Bamsley,  253 Befused. 

Chicago,  B.  I.  &  O.  By.  Co.  v.  Groner,  65 Befused. 

City  of  Beaumont  v.  Bussell,  351 Befused. 

City  of  Galveston  v.  Gufifey  Petroleum  Co.,  642 Befused. 

Clark   Y.   Hoover,   181 Befused. 

Cobb  V.  Collins,  63 Befused. 

Couch  V.  Schwalbe,  94 Befused. 

Dallas  Gonsol.  Elec.  St.  By.  Co.  v.  Motwiller,  432 Befused. 

Gulf,  C.  &  S.  P.  B.  Co.  V.  Coleman,  415 Befused. 

Hames  v.   Stroud,   562 Befused. 

Haney  v.  Gartin,  577 Befused. 

Harkins  v.  Murphy  &  Bolanz,  568 Dismissed. 

Haynes  v.  Texas  &  N.  0.  B.  Co.,  49 Befused. 

Hicks  v.  Texas  Loan  &  I.  Co.,  298 Befused. 

Hill  V.   Houser,  359 Befused. 

International  Water  Co.  v.  City  of  El  Paso,  321 Befused. 

Eaack  v.    Stanton,   495 ,  .Befused, 


vi  Writs  of  Error. 

Ledbetter  v.  Dallas  County^  140 .Befused. 

Lee  y.  British  American  Mortgage  Co.,  272 Dismissed. 

Lee  v.  Broocks,  344 Refused. 

Lodwick  Lumber  Co.  v.  Jones,  145 Befused. 

Markus  y.  Thompson,  839. Dismissed. 

Missouri,  K.  &  T.  By.  Co.  of  Texas  y.  Kennedy,  466 Befused. 

Mitchell  y.   Comanche   Cotton   Oil   Co.,   506 Befused. 

McLendon  y.   Bumpass,   586 Befused. 

McMahon  y.  McDonald,  613 Befused. 

Nona  Mills  Co.  v.  Wingate,  609 Befused.  : 

Parham  y.  Fort  Worth  &  D.  C.  B.  Co.,  511 Refused. 

Peach  Biver  Lumber  Co.  y.  Montgomery,  487 Granted.  ;i 

Writ  of  error  dismissed  for  want  of  jurisdiction.    Written 
opinion,  103  .Texas,  — . 
Peese  y.  Gellerman,  39 Befused. 

Bailroad  Commission  of  Texas  y.  Qalyeston  Chamber  of  Com- 
merce, 476   Befused. 

Bailroad  Commission  of  Texas  v.  Oalyeston,  H.  &  S.  A.  By. 

Co.,   447 Befused. 

Bi vers  v.  Campbell,  103 Befused.  :: 

Bobertson  &  Co.  y.  Bussell,  257 Befused.  i 

Simon  y.   Middleton,  531 Dismissed.  i 

Southwell   y.    Church,    547 Dismissed.  } 

Steger  &  Sons  Piano  Mfg.  Co.  y.  McMaster,  527 Befused. 

St.  Louis  S.  W.  By.  Co.  of  Texas  y.  Qarber,  TO Befused.  4' 

Sullivan  v.  Fant,  6 Befused. 


Walker  v.  Texas  &  N.  0.  B.  Co.,  391 Befused. 

Webb  V.  Houston  &  T.  C.  B.  Co.,  230 Befused. 

Western  Union  Telegraph  Co.  v.  Blair,  427 Refused. 
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Texas  Central  B.  Co.  v.  Johnson,  '126 Befused. 

Texas  Central  B.  Co.  v.  Bandall,  249 Befused. 

Texas,  Mex.  By.  Co.  v.  Trijerina,  100 Befused. 

Texas  &  N.  0.  B.  Co.  y.  Bellar,  154 Befused.  ;  i 

Texas  &  N.  0.  B.  Co.  y.  Jackson,  646 Befused.  % 

Texas  &  N.  0.  B.  Co.  v.  Powell,  409 Befused. 

Thompson  y.  Bender,  81 Befused.  :(; 
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OASES  REPORTED. 


PAGB 

Abernathy  v.  Florence 573 

AdamB-Burka-SimmoDS  Company  y.  Johnaon 583 

Alexander    v.    BnUhart 422 

Altgelt,  Guardian,  v.  Eacalera 108 

Andrews  v.  City  of  Beatmont .' 625 

Ariola  y.   Newman 617 

Atdiison,  Topeka  k  Santa  Fe  Bailway  Company  y.  Harrington. .  429 

Ayres  y.   Patton 186 

Ball  &  Elam ;  Pecos  &  Northern  Texas  Bailway  Company  y 636 

Baltimore  &  Ohio  Bailroad  Company  y.  Oriental  Oil  C(»Dpany. .  336 

Bamsley;   Buchanan  y 253 

Bass  y.  Tolbert 437 

Bateman  y.   Hipp 405 

Bellar;  Texas  &  New  Orleans  Bailroad  Company  y 154 

Bender;  Thompson  y 81 

Benson;   Sanders  y 590 

Berry  Brothers  y.  Fairbanks^  Morse  &  Company 558 

Bishop  V.    Riddle 317 

Bitter;  Sulliyan  y 604 

Bltir;  Western  Union  Telegraph  Company  y 427 

Borden   t.    Patterson 173 

Bnckenridge;   Stroter  y 170 

Brillhart;    Alexander   y 422 

British- American  Mortgage  Company ;  Lee  y 272 

Bioocks;  Lee  y 344 

Buchanan   y.  Bamsley 253 

Bumpass ;    McLendon   y 586 

Burton;  City  of  Carthage  y 195 

B;ai8;  Pittman  y 83 

Campbell;  Biyers  y 103 

Garpentery  Beceiyer;  Paine  y 191 

Cuter ;  Studehaker  Brothers'  Manufacturing  Company  y 331 

Chicago,  Bock  Island  &  Gulf  Bailway  Company  y.  Crenshaw. ...  198 

Chicago,  Bock  Island  &  Qulf  Bailway  Company  y.  Oroner 65 


viii  Cases  Reported. 
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Church;  Southwell  v 647 

City  of  Beaumont;  Andrews  v * 625 

City  of  Beaumont  v.  Russell 351 

City  of  Carthage  v.  Burton 195 

City  of  El  Paso;  International  Water  Company  v 321 

City  of  Galveston  v.  J.  M.  Guffey  Petroleum  Company «)42 

City  of  Galveston ;  Robinson  v 292 

Clark  V.  Hoover 181 

Cline;  Thompson  v 602 

Cobb    V.    Collins 63 

Coleman;  Gulf,  Colorado  &  Santa  Fe  Railway  Company  v 415 

Collins ;   Cobb   v 63 

Comanche  Cotton  Oil  Company ;  Mitchell  v 506 

Combs ;  Cox  v 346 

Connely  v.   Putnam 233 

Continental  Oil  &  Cotton  Company  v.   Scott 117 

Conuteson;  Galveston,  Harrisburg  &  San  Antonio  Railway  Com- 
pany   V 1 

Corrigan   v.    Fitzsimmbns 444 

Couch  V.   Schwalbe 94 

Cox  V.   Combs 346 

Crenshaw;  Chicago,  Rock  Island  &  Gulf  Railway  Company  v...  198 

Crouch  Hardware  Company  v.  Walker 671 

Cunningham;  Gulf,  Colorado  &  Santa  Fe  Railway  Company  v..  368 

Cushman;  Fort  Worth  &  Denver  City  Railway  Company  v 308 

Dallas  Brewery  v.  Holmes  Brothers 514 

Dallas   Consolidated   Electric   Street  Railway   Company   v.    Mot- 
wilier     432 

Dallas  County ;  Ledbetter  v 140 

Davis;  Davis  v 491 

Davis   V.    Davis 491 

Dimmick ;   Runck   v 214 

Duke  V.  Spiller 237 

Dunman;  Moonshine  Company  v 159 

Dyer   v.    McWhirter 200 

Eastern  Texas  Railroad  Company  v.  Eddihgs 166 

Eddings ;  Eastern  Texas  Railroad  Company  v 166 

Escalera ;  Altgelt,  Guardian,  v 108 

Fant;    Sullivan   v 6 
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Fairbanks,  Morse  ft  Company;  Berry  Brothers  v 558 

Feringer;  Boberts  &  Corley  v 592 

Fielder  v.  St.  Louis,  Brownsville  ft  Mexico  Eailway  Company. .  244 

Fu:3t  Bank  of  Mertens  y.  Steffens 211 

First  National  Bank  of  Portales,  New  Mexico,  v.  McElroy 284 

Fitzsinunons ;    Corrigan    v 444 

Flood;  Southwestern  Telegraph  &  Telephone  Company  v 340 

Florence ;   Abemathy  v 573 

Fort  Worth  &  Denver  City  Railway  Company  v.  Cushman 308 

Fort  Worth  &  Denver  City  Eailway  Company  v.  Hays 114 

Fort  Worth  &  Denver  City  Railway  Company;  Parham  v 511 

Galveston  Chamber  of  Commerce;  Railroad  Commission  of  Texas 

V 4T6 

Galveston,    Harrisburg    ft    San    Antonio    Railway    Company    v. 

Conuteson    1 

Galveston,   Harrisburg  ft  San  Antonio  Railway  Company;  Rail- 
road Commission  of  Texas  v 447 

Qarber;  St.  Louis  Southwestern  Railway  Company  of  Texas  v..     70 

Gartin ;    Haney   v 577 

Gellerman ;   Peese  v 39 

Qoodney  v.  International  ft  Great  Northern  Railroad  Company..  596 

Griffin  v.   Tucker,  County  Attorney 522 

Groner;  Chicago,  Rock  Island  &  Gulf  Railway  Company  v 65 

Guffey  Petroleum  Company;  City  of  Galveston  v 642 

Gulf,  Colorado  ft  Santa  Fe  Railway  Company  v.  Coleman 415 

Gulf,  Colorado  &  Santa  Pe  Railway  Company  v.  Cunningham..  368 

Gulf,  Colorado  &  Santa  Fe  Railway  Company  v.  Looney 381 

Gunn ;    Hamm   v 424 

Haile;  Lee  v 632 

Halverton ;  Haynes,  Executor,  v 228 

Hames    v.   Stroud 562 

Hamm   v.    Gunn 424 

Haney  v.  Gartin 577 

Harkins  v.  Murphy  &  Bolanz 568 

Harrington;  Atchison,  Topeka  &  Santa  Pe  Railway  Company  v..  429 

Haynes,  Executor,  v.   Halverton 228 

Haynes  v.  Texas  &  New  Orleans  Railroad  Company 49 

Hays;  Fort  Worth  &  Denver  City  Railway  Company  v 114 

Hayworth,  Administrator,  v.  Williams 146 

Hermann    v.    Mclver 270 
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Hicks  V.  Texas  Loan  &  Investment  Company 298 

Hill   V.    Houser 359 

Hillsboro    Cotton    Mills    v.    King 618 

Hipp ;   Bateman  v 405 

Holmes  Brothers ;  Dallas  Brewery  r 514 

Hoover;  Clark  v 181 

House;  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v..  603 

Houser;    Hill   v 359 

ilouston  &  Texas  Central  Bailroad  Company  v.  Keeling 386 

Houston  &  Texas  Central  Bailroad  Company  v.  lindsey 67 

Houston  &  Texas  Central  Bailroad  Company;  Webb  v 230 

Howard,  Administrator ;   Spikes  v 389 

Huggins  V.   Beynolds 504 

Hunter;  Jett  v 92 

International  &  Great  Northern  Bailroad  Company;  Goodney  v..  5^6 

International  Water  Company  v.  City  of  El  Paso 321 

Ivy  V.   Ivy 397 

Ivy;  Ivy  v 397 

Jackson;  Texas  &  New  Orleans  Bailroad  Company  v 646 

Jett  V.   Hunter 92 

J.  M.  Guffey  Petroleum  Company;  City  of  Galveston  v 642 

Johnson ;  Adams-Burks-Simmons  Company  v 583 

Johnson ;  Texas  Central  Bailroad   Company  v 126 

Jones ;  Lodwick  Lumber  Company  v 145 

Kaack  v.   Stanton 495 

Keeling;  Houston  &  Texas  Central  Bailroad  Company  v 386 

Kennedy;  Missouri,  Kansas  &  Texas  Bail  way  Company  of  Texas  v.  466 
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Kleiber;  Neill  v 552 

Langf ord ;  Werkheiser-Polk  Mill  Company  v 224 

Lanier;  Bushing  v 278 

Ledbetter  v.   Dallas   County 140 

Lee  V.  British- American  Mortgage  Company 272 

Lee  V.   Broocks 344 

Lee  V.   Haile 632 

Lindsey;  Houston  &  Texas  Central  Bailroad  Company  v 67 

Lodwick  Lumber  Company  v.  Jones 145 

Looney;  Gulf,  Colorado  &  Santa  Fe  Railway  Company  v 381 
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Lnnday ;  Boyal  Fraternal  Union  v 637 

McDonald ;  McMahon  v 613 

McElroy;  First  National  Bank  of  Portales,  New  Mexico,  v 284 

Mclver;  Hermann  v 270 

McLendon    t.    Bumpass 586 

McMahon  v.  McDonald 613 

MacMaster;  Steger  &  Sons  Piano  Manufacturing  Company  v....  527 

McWhirter;   Dyer  v 200 

Markus    v.    Thompson 239 

Matthews;   Thomas   v 304 

Middleton ;    Simon   v 531 

Mitchell  V.  Comanche  Cotton  Oil  Company '. . .  506 

Missouri,  Kansas  &  Texas  Bailway  Company  of  Texas  v.  House. .  603 

Missouri,  Kansas  &  Texas  Bailway  Company  of  Texas  v.  Kennedy  466 

Missouri,  Kansas  &  Texas  Bailway  Company  of  Texas  y.  Bich 312 

Missouri,  Kansas  &  Texas  Bailway  Company  v.  Word 206 

Montgomery;  Peach  Biver  Lumber  Company  v 487 

Moonshine    Company   v.   Dunman 159 

Moore;  Stephenville  North  &  South  Texas  Bailway  Company  v..  205 

Morris  v.   Smith 357 

Motwiller;  Dallas  Consolidated  Electric  Street  Bailway  Company 

T.    432 

Murphy  &  Bolanz ;  Harkins  v 568 

Naylon ;   Biensch   v 45 

NeiU   V.    Kleiber 562 

Newman ;  Ariola  v 617 

Nona  Mills  Company  v.  Wingate 609 

Oriental  Oil  Company;  Baltimore  &  Ohio  Bailroad  Company  v..  336 

Paine  v.  Carpenter,  Beceiver 191 

Parham  v.  Port  Worth  &  Denver  City  Bailway  Company 511 

Patterson ;   Borden   v 173 

Patton ;  Ayres  v 186 

Peach  Biver  Lumber   Company   v.   Montgomery 487 

Pecos  &  Northern  Texas  Bailway  Company  v.  Ball  &  Elam 636 

Peese   v.    Gellerman 39 

Pittman  v.  Byars 83 
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Decided  May  13,  1908. 

1.— -Penonal  Injury — Contrlbutoiy  Negligence — ^Bnrden  of  Proof. 

In  caaes  of  personal  injury,  it  is  only  where  plaintiff's  allegations  or  his 
evidence  show  prima  facie  negligence  on  his  part,  tftiat  it  deyolves  upon  him 
to  show  facts  from  which  the  jury  upon  the  whole  case  may  find  him  free  from 
negligence.  Evidence  considered,  and  held  not  to  place  this  burden  on  the 
plaintiff  in  the  present  case.  The  general  rule  is  that  the  burden  of  proving 
contributory  negligence  is  upon  the  party  pleading  it. 

i.— Contributory  Negligence — ^Definition. 

In  a  suit  for  personal  injuries  the  court  defined  contributory  negligence  as 
follows:  "By  the  term  contributory  negligence  is  meant  the  want  of  that 
degree  of  care  which  an  ordinarily  prudent  person  would  use  under  the  same 
circumstances,  which,  either  by  itself  or  concurring  with  the  negligence  of  de- 
fendant, if  any,  proximately  caused  the  injury."  Held,  to  contain  no  error  of 
which  defendant  could  complain. 

S. — Cliarge — ^Repetition — ^Practice. 

A  trial  court  should  not  and  can  not  be  required  to  repeat  a  charge  on 
any  phase  of  a  case.  A  special  charge  grouping  facts  considered,  and  held 
properly  refused  because  embraced  in  the  main  charge. 

4. — Xailroadfl — ^Enles— Flying  Switch — ^Dnty  to  Look  and  Listen. 

In  a  suit  against  a  railroad  company  by  the  surviving  wife  and  minor 
children  for  damages  for  the  death  of  the  husband  and  father  by  being  run 
over  in  defendant's  yards  while  a  flying  switch  was  being  made,  evidence  con- 
sidered, and  held  to  justify  the  court  in  refusing  to  give  a  requested  charge 
which  would  have  authorized  a  verdict  for  defendant  if  the  deceased  had  failed 
to  look  and  listen  while  crossing  said  yards  on  the  way  to  his  home. 

0. — Praetioe — ^Xmproper  Evidence,  when  Earmleis. 

The  admission  of  improper  evidence  becomes  harmless  when  other  evidence 
to  the  same  effect  is  admitted  without  objection. 

Appeal  from  the  District  Court  of  Val  Verde  County.    Tried  below 
before  Hon.  E.  F.  Higgins. 

Baker,  Botts,  Parker  &  Garwood,  W.  F.  Boggess  and  Jolin  C.  Cox, 
for  appellant. — The  court  erred  in  instructing  the  jury  as  follows : 
Vol.  LI.  Civil— 1. 
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^'With  reference  to  defendant's  plea  of  contributory  negligence,  you 
are  instructed  that  the  burden  of  proof  is  upon  the  defendant  to  estab- 
lish such  plea  by  a  preponderance  of  the  evidence." 

On  the  proposition  that  plaintiffs'  testimony  raised  the  issue  of  con- 
tributory  negligence :  International  &  Q.  N.  By.  v.  Edwards,  100  Texas, 
22;  Texas  &  N.  0.  By.  v.  Brown,  2  Texas  Civ.  App.,  281;  St.  Louis 
S,  W.  By.  V.  Branom,  73  S.  W.,  1064 ;  Ft.  Worth  &  D.  C.  By.  v.  Wyatt, 
35  Texas  Civ.  App.,  119;  Texas  &  P.  By.  v.  Shivers,  106  S.  W.,  894. 

On  the  proposition  that  the  charge  tended  to  limit  the  jury  to  the 
consideration  of  evidence  introduced  by  defendant:  Oulf,  6.  &  S.  F. 
By.  V.  Hill,  95  Texas,  629 ;  Denison  &  S.  By.  v.  Carter,  70  S.  W.,  322 ; 
Missouri,  K.  &  T.  By.  v.  Jolly,  31  Texas  Civ.  App.,  612;  Gulf,  C.  & 
S.  P.  By.  V.  Bobinson,  72  S.  W.,  70 ;  International  &  G.  N.  By.  v.  Lewis, 
63  S.  W.,  1091 ;  Texas  &  P.  By.  v.  Beed,  88  Texas,  447. 

On  the  proposition  that  plaintiffs'  evidence  made  a  prima  facie  case 
of  contributory  negligence :  International  &  G.  N.  By.  v.  De  Olios,  76 
S.  W.,  222 ;  St.  L.  S.  W.  By.  v.  Boyd,  105  S.  W.,  619 ;  Sanches  v.  S.  A. 
&  A.  P.  By.,  88  Texas,  117 ;  International  &  G.  N.  By.  v.  Edwards,  100 
Texas,  22 ;  Texas  &  P.  By.  v.  Shivers,  106  S.  W.,  894 ;  Texas  &  N.  O. 
By.  V.  Brown,  2  Texas  Civ.  App.,  281;  McDonald  v.  I.  &  G.  N.  By., 
86  Texas,  1. 

On  the  proposition  that  this  shifted  the  burden  of  proof  onto  plaintiffs : 
Denison  &  S.  By.  v.  Carter,  70  S.  W.,  322;  Gulf,  C.  &  S.  P.  By.  v. 
Shieder,  88  Texas,  152 ;  Mo.  Pac.  By.  v.  Foreman,  73  Texas,  311 ;  Gulf, 
C.  &  S.  F.  By.  V.  AUbright,  7  Texas  Civ.  App.,  21;  Gulf,  C.  &  S.  P. 
By.  V.  Scott,  27  S.  W.,  827;  By.  v.  Spicker,  61  Texas,  427;  Texas  & 
N.  0.  By.  V.  Crowder,  61  Texas,  50?. 

The  charge  which  instructed  the  jury  that  contributory  negligence  is 
negligence  which,  by  itself,  caused  the  injury  complained  of,  was  er- 
roneous, requiring  the  reversal  of  the  case;  notwithstanding  such  defini- 
tion was  given  in  connection  with  another  definition,  inconsistent  there- 
with, in  which  contributory  negligence  was  defined  as  a  failure  to  use 
ordinary  care,  which,  concurring  with  the  negligence  of  the  defendant, 
caused  the  injury.  Houston  &  T.  C.  By.  v.  Smith,  52  Texas,  184; 
Martin  v.  Texas  &  Pac.  By.,  87  Texas,  124 ;  International  &  G.  N.  By. 
V.  Garcia,  75  Texas,  591 ;  Weatherford,  M.  W.  &  N.  W.  By.  v.  Duncan, 
88  Texas,  611. 

Joseph  Jones  and  George  M.  Thurmond,  for  appellees. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  Christena 
Conuteson,  the  surviving  wife,  and  Christian  Samuel  Conuteson,  and 
Adella  Blanche  Conuteson,  the  minor  children,  and  Christian  Conuteson, 
the  father  of  John  C.  Conuteson,  against  the  appellant  railway  company 
to  recover  damages  for  personal  injuries  resulting  in  his  death,  alleged 
to  have  been  caused  by  the  negligence  of  the  defendant  in  running  one 
of  its  switch  engines  over  him  while  he  was  in  its  employ  as  a  car  repairer 
in  its  yards  in  the  city  of  Del  Bio.  The  negligence  alleged  was:  (1) 
That  while  deceased  was  in  the  act  of  crossing  one  of  the  railway  tracks 
traversing  defendant's  yard  a  string  of  cars  was  suddenly  and  without 
warning,  and  without  having  anyone  on  the  forward  car  for  the  purpose 
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of  keeping  a  lookout  or  of  stopping  it^  run  along  and  over  said  track, 
and  that  the  forward  ear  struck  and  ran  over  him,  thereby  inflicting 
wounds  from  which  he  died.  (2)  That  the  engine  while  rapidly  draw- 
ing.the  cars  over  said  track  was  cut  loose  from  them  and  switched  off  on 
an  adjacent  track  leaving  the  cars  to  rapidly  run  along  the  track  plain- 
tiff was  in  the  act  of  crossing,  without  having  anyone  on  the  front  car 
to  keep  a  lookout  and  stop  said  car  in  time  to  prevent  colliding  with  and 
injuring  deceased.  And  (3)  the  discovery  of  plaintiff^s  position  of  peril 
in  time,  by  the  use  of  the  means  at  hand,  to  prevent  injuring  him.  The 
defendant  answered  by  a  general  denial  and  by  pleading  assumed  risk 
and  contributory  negligence.  The  trial  of  the  case  resulted  in  a  ver- 
dict and  judgment  in  favor  of  three  first-named  plaintiffs  for  $15,000, 
of  which  $7,000  was  awarded  to  the  wife  and  $4,000  each  to  the  children, 
and  in  favor  of  defendant  as  against  the  plaintiff.  Christian  Conuteson. 

Conclusions  of  Fact. — ^The  city  of  Del  Rio  is  and  was  on  April  10, 
1907,  the  terminus  of  a  division  of  appellant's  railroad,  where  it  main- 
tained in  its  yards  a  roundhouse,  machine  and  repair  shops,  depot  build- 
ings and  a  number  of  tracks  upon  which  switching  was  done  in  making 
and  breaking  up  trains,  operating  trains,  cars  and  engines.  Between  its 
passenger  depot  and  repair  shops  there  were  in  the  yard  five  tracks,  not 
including  the  main  track  which  was  nearest  the  depot,  numbered  consecu- 
tively from  1  to  5,  No.  1  being  nearest  the  depot  and  No.  5  nearest  the 
repair  shops.  These  five  tracks  lay  parallel  with  one  another  between 
these  points  running  east  and  west,  but  converged  and  terminated,  at 
vaiying  distances,  at  each  end  into  the  main  track,  and  were  each  con- 
nected with  the  other  with  a  switch  or  lead  track,  which  was  used  in 
running  engines  and  cars  from  one  to  the  other,  and  when  so  employed 
was  operated  by  a  switchman  at  a  stand  situated  at  a  point  between  the 
repair  shops  and  Broadway  Street  (called  by  the  witnesses  Main  Street) 
which  crosses  these  tracks  at  right  angles  at  a  distance  of  about  360 
feet  from  a  point  opposite  the  car  shop. 

Rule  339  of  the  company  regarding  switching  is  as  follows:  **Run- 
ning  or  flying  switches  must  not  be  made,  except  where  it  would  cause 
great  delay  to  do  the  work  in  any  other  manner ;  and  whenever  they  are 
made,  the  train  must  first  be  stopped  and  before  the  engine  is  again 
started  the  switch  and  also  the  brakes  on  the  cars  to  be  set  out  must  be 
tested  and  great  care  used.  Running  or  fiying  switches  must  not  in  any 
case  be  made  at  or  over  any  public  road  or  street  crossing.^'  This  rule 
was  in  force  and  generally  observed  and  a  "running  or  flying  switch'* 
was  rarely  made  in  defendant's  yards  at  Del  Rio.  No  delay,  such  as 
would  fall  under  the  exception  provided  for,  would  have  occurred  had 
the  switching  on  the  occasion  under  consideration  been  done  in  the  or- 
dinary way  without  making  the  running  or  flying  switch. 

John  C.  Conuteson,  who  was  the  husband  of  Christena  and  the  father 
of  the  two  other  appellees,  was  employed  as  a  car  repairer  in  appellant's 
yards  at  Del  Rio  at  the  time  before  stated.  His  domicile  was  situated 
some  distance  southwest  from  the  repair  shops,  and  in  going  home  there- 
from he  had  to  cross  all  of  the  tracks  above  described  in  appellant's 
yard.  There  was  no  road  or  street  through  the  yard  giving  him  means 
oi  egress  from  the  repair  shops  or  ingress  thereto  from  his  residence. 
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In  consequence,  he,  as  well  as  other  employes,  Whose  homes  were  simi- 
larly situated,  necessarily  had  to  take  their  way  home  through  the  yard 
across  the  railroad  tracks  above  mentioned. 

At  or  about  the  hour  of  noon  on  the  day  stated  Conuteson  started  from 
where  he  had  been  at  work  in  the  repair  shop  to  his  home  for  his  dinner, 
taking  his  usual  traveled  path  across  the  yard,  which  appellant  and  its 
employes  operating  its  switch  engine  knew  was  daily  traveled  by  him 
and  others  going  to  and  from  their  work.  About  the  time  he  started, 
one  of  appellant's  switch  engines  with  four  box  cars  and  a  caboose  at- 
tached thereto  backed  past  him,  the  cars  being  pushed  across  Broadway 
or  Main  Street.  The  engine  then  pulled  the  cars  onto  track  No.  4, 
when,  the  cars  were  cut  loose  or  dropped  from  the  engine,  the  switch 
thrown  and  it  ran  rapidly  ahead  on  to  track  No.  3,  imtil  it  had  passed 
far  enough  for  the  switch  to  be  again  adjusted  to  track  No.  4,  upon  which 
the  cars  cut  loose  from  it  remained.  Thus  making  what  is  known  in 
railroad  parlance  as  a  ^^flying  or  running  switch,'^  called  by  some  a 
*'drop  switch,'^  which  is  the  kind  of  switch  inhibited  by  rule  339,  before 
stated.  The  engine  then  ran  some  little  distance  on  track  No.  3  west 
from  a  point  opposite  the  southeast  corner  of  the  repair  shops  from 
which  Conuteson  was  going  from  his  work  by  his  usual  path  home  to  his 
dinner.  His  attention  had  been  directed  to  the  switch  engine  by  the 
'  ringing  of  its  bell  and  by  the  noise  it  made  in  letting  off  steam  and  while 
he  was  watching  the  engine  for  the  purpose  of  avoiding  coming  in  col- 
lision with  it,  and  unaware  of  the  presence  and  movement  of  the  four 
box  cars  on  track  4,  he  stepped  on  that  track,  and  just  as  he  did  so  he 
was  struck  by  the  front  car,  which  had  no  one  on  its  front  end  to  keep 
a  lookout  for  such  of  appellant's  employes  or  others  who  might  be  cross- 
ing its  yards  at  that  hour  by  their  usual  course  in  going  to  their  homes 
for  dinner,  knocked  down,  run  over,  his  foot  and  leg  crushed,  mangled 
and  wounded,  from  which  wounds  he  died  on  the  next  day. 

From  these  facts  we  conclude:  (1)  That  the  appellant  was  negligent 
in  making  such  flying  or  running  switch,  and  in  not  having  some  one 
on  the  front  end  of  the  forward  car  to  warn  persons  who  were  rightfully 
crossing  the  switoh  tracks  in  the  yard,  as  was  the  deceased  at  that  time, 
of  the  approach  of  said  cars,  which  were  noiselessly  running  down  said 
track  of  their  own  momentum;  (2)  that  such  negligence  was  the  proxi- 
mate cause  of  Conuteaon's  death;  (3)  that  he  was  not  guilty  of  any 
negligence  proximately  contributing  to  his  injury;  (4)  that  his  being 
knocked  down,  run  over  and  killed  by  the  car  did  not  result  from  a  risk 
assumed  by  him  as  ordinarily  incident  to  his  employment  in  appellant's 
service;  and  (5)  that  by  reason  of  his  death,  so  caused  by  appellant's  neg- 
ligence, the  wife  and  children  were  damaged  pecuniarily  in  the  amount 
foimd  by  the  juiy. 

Conclusions  of  Law. — 1.  There  was  no  error  in  the  court's  instruct- 
ing the  jury  that  the  burden  was  upon  the  defendant  to  establish  its 
plea  of  contributory  negligence  by  a  preponderance  of  evidence.  It  is 
only  in  cases  where  plaintiff's  allegations  or  his  evidence  show  prima  fads 
negligence  on  his  part,  that  it  devolves  upon  him  to  show  facts  from 
which  the  jury,  upon  the  whole  case,  may  find  him  free  from  negligence. 
Gulf,  C.  &  S.  P.  By.  V.  Shieder,  88  Texas,  152 ;  Dalwigh  v.  International 
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&  Q.  N.  B.  Co.,  42  S.  W.,  1009 ;  Lewis  v.  Houston  Elec.  Co.,  39  Texas 
Civ,  App.,  625;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Booth,  97  S.  W.,  130; 
Texas  &  N.  0.  By.  Co.  v.  Conway,  98  S.  W.,  1073 ;  Gulf,  C.  &  S.  P.  By. 
V.  Howard,  96  Texas,  682;  Pares  v.  St.  Louis  S.  W.  By.,  57  S.  W.,  301. 
We  have  no  such  case  in  the  one  under  consideration.  Here  we  have  a 
man  shown  to  be  in  the  exercise  of  his  senses  and  faculties  to  protect 
him  against  being  run  over  by  an  engine,  and  who  has  been  thrown  off 
his  guard  against  a  danger  of  which  he  was  unaware,  resulting  from  de- 
fendant's making  a  flying  switch,  against  the  rule  and  custom,  and  per- 
mitting cars  to  run  down  the  track  of  their  own  momentum,  without  hav- 
ing a  man  on  the  front  end  of  the  forward  car  to  give  warning  of  its 
approach,  which  is  the  worst  kind  of  negligence,  creating  a  danger  that 
one  in  the  exercise  of  ordinary  care  could  not  reasonably  anticipate  nor 
be  expected  to  guard  himself  against  when,  in  utter  ignorance  of  it,  his 
attention  has  been  directed  to  a  moving  engine  upon  a  track  which  he 
is  about  to  cross,  and  which  it  behooves  him  to  guard  against  being  in- 
jured by  its  movements. 

2.  The  second  assignment  of  error  complains  of  the  refusal  of  the 
court  to  instruct  the  jury  at  defendant's  request  that  it  devolved  upon 
plaintiffs  to  sliow  by  a  preponderance  of  the  evidence  that  deceased  was 
not  guilty  of  negligence  which  contributed  to  his  injuries  and  death. 
The  charge  reverses  the  general  rule  that  it  is  incumbent  upon  the  de- 
fendant to  prove  his  plea  of  contributory  negligence.  And  as  we  have 
held  in  passing  upon  the  preceding  assignment  that  his  case  does  not 
come  within  the  exception  to  the  rule,  the  charge  was  properly  refused. 

3.  The  tiiird  assignment  of  error,  which  complains  of  the  court's  re- 
fusal to  peremptorily  instruct  a  verdict  for  the  defendant,  is  disposed  of 
adversely  to  appellant  by  our  conclusions  of  fact.  And  so  is  the  fourth, 
which  complains  of  the  court's  refusal  to  grant  a  new  trial  upon  the 
ground  that  the  verdict  is  contrary  to  the  law  and  the  evidence. 

4.  There  was  no  error  in  the  court's  charge  in  defining  contributory 
negligence,  as  is  complained  of  by  the  fifth  assignment  of  error,  such  as 
could  have  in  any  way  possibly  injured  the  defendant. 

5.  There  was  no  error  in  the  court's  refusal  of  special  charge  No. 
11,  complained  of  by  the  sixth  assignment.  While  it  is  the  right  of  a 
party  to  prepare  and  have  given  a  special  charge  requiring  the  jury 
to  find  whether  the  evidence  establishes  a  specific  group  of  facts,  which, 
if  true,  would  establish  a  ground  of  recovery  or  a  defense  pleaded ;  but 
if  the  main  charge  of  the  court,  in  a  separate  paragraph,  embraces  the 
entire  group  of  facts,  excluding  none,  nor  including  more  than  properly 
belong  to  the  group,  contained  in  the  special  charge,  and  affirnvatively 
instructs  the  jury  to  return  a  verdict  for  the  party  complaining  of  the 
refusal  of  the  special  charge  if  the  evidence  establishes  such  group  of 
facts,  as  does  the  court's  general  charge  in  this  case,  the  court  is  not 
reqxdted  to  give  a  special  charge  which  is  merely  a  repetition  of  an 
unqualified  paragraph  in  the  charge  already  given.  In  other  words,  the 
trial  court  should  not  and  can  not  be  required  to  repeat  a  charge  on  any 
phase  of  a  case. 

Nor  did  the  court  err  in  refusing  special  charge  No.  12  requested  by 
the  defendant.  Such  charge  would,  if  given,  have  authorized  the  juiy 
io  find  for  fhe  defendant  if  the  deceased  failed  to  look  and  listen  for  an 
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approach  of  cars  which  he  could  not,  under  the  facts  and  circumstances, 
have  reasonably  anticipated  being  on  the  track  he  was  about  to  cross. 
He  did  look  and  see  the  engine  beyond  him,  on  the  next  track,  and 
knowing  that  it  was  the  only  switch  engine  operating  in  the  yard,  he 
had  the  right  to  rely  upon  the  observance  of  the  rule  inhibiting  making 
a  running  or  flying  switch,  and  shunting  and  letting  cars  run  down  the 
tracks  of  their  own  momentum;  and  was,  consequently,  not  required  to 
anticipate  such  negligence  nor  take  any  precaution  against  it,  as  long  as 
he  was  in  ignorance  of  its  existence.  An  individual  can  no  more  be  held 
responsible  for  the  consequences  of  a  danger  that  he  could  not  reasonably 
be  expected  to  foresee  and  guard  against,  than  can  a  railway  company 
or  other  corporation. 

6.  While  we  think  the  statement  made  by  deceased  to  Dr.  Borne, 
the  admission  of  which  in  evidence  is  complained  of  in  the  eighth  as- 
signment, was  res  gestae,  because  made  within  a  few  minutes  after 
the  accident  occurred,  while  he  lay  near  the  place  where  he  was  wounded 
— though  he  had  been  placed  upon  a  cot  (Galveston,  H.  &  S.  A.  By.  v. 
Davis,  27  Texas  Civ.  App.,  279;  International  &  G.  N.  Ry.  v.  Hagen, 
100  S.  W.,  1001),  yet,  if  it  were  not,  defendant  was  not  injured  by  the 
admission  of  Dr.  Borne^s  testimony  as  to  it ;  for  Thumm,  to  whom  the 
declaration  was  made  in  the  presence  of  the  doctor,  testified  to  it  without 
objection. 

There  is  no  error  in  the  judgment  requiring  its  reversal  and  it  is 
affirmed. 

Affirmed. 


D.  Sullivan  et  al.  v.  D.  B.  Fant  antd  Wife. 

Decided  May  13,   1908. 

1. — JndgmeiLt— Community  Debt — ^Wife's  Separate  Property. 

A  judgment  against  the  husband  alone  for  a  community  debt  with  fore- 
closure of  a  mortgage  lien  on  certain  property,  is  not  conclusive  against  a  claim 
by  the  wife  that  said  property  was  her  separate  estate,  when  she  was  not  a 
party  to  tiie  suit  in  which  the  judgment  was  rendered. 

8. — ^Hniband  and  Wife— Plea  of  Misjoinder — Conttmction. 

In  a  suit  by  the  wife  joined  by  her  husband  for  the  recovery  of  property 
alleged  to  be  her  separate  property,  a  plea  of  misjoinder  of  parties  considered, 
and  held  properly  overruled. 

8. — Statute  of  Frands — ^Insolvent  Debtor — Gift  to  Wife — ^Wbo  Kay  Avoid. 

A  gift  by  an  insolvent  debtor  to  his  wife  can  only  be  avoided  by  a  creditor 
prejudiced  thereby,  in  an  appropriate  proceeding  by  him.  The  donee  takes  the 
title  to  this  property  subject  to  the  demands  of  creditors. 

4. — Same— Tmstee  as  Party  to  Frand. 

An  agent  or  trustee  through  whom  a  fraudulent  gift  of  property  is  being 
effectuated  can  not,  after  accepting  the  title  for  that  purpose,  have  the  gift  de- 
clared void  when  the  effect  would  be  to  enable  him  to  hold  the  property  for 
himself. 

5. — ^Express  Trusts — ^Proof. 

Express  trusts  in  land  are  not  within  our  statute  of  frauds  and  can  exist 
and  can  be  proved  by  parol. 
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^ — Agenoy — ^BatllloatioB — ^BTldenoe. 

Upon  an  issue  of  agency  and  the  ratification  of  the  acta  of  the  alleged 
agent,  evidence  considered,  and  held  sufficient  to  support  a  verdict  in  fa\or  of 
the  alleged  agency  and  ratification. 

7. — ^Practice — Objection  to  Testimony. 

Where  .the  testimony  of  a  witness  upon  a  given  subject  is  partly  competent 
and  partly  incompetent,  an  objection  to  the  whole  of  the  testimony  is  properly 
overruled. 

8. — Same— Szelnsion  of  Testimony. 

Where,  in  ruling  upon  an  objection  to  testimonv  and  in  excluding  the  same, 
the  court  requires  the  stenographer  to  read  over  the  objectionable  portion  and 
instructs  the  jury  not  to  consider  the  portion  so  read,  the  action  of  the  court 
was  not  subject  to  the  objection  that  by  the  repeated  reading  the  objectionable 
testimony  was  impressed  upon  the  jury,  thereby  causing  them  to  consider  it 
instead  of  discarding  it. 

9. — Trial — Order  of  Proof — ^Impeaching  Testimony. 

Where  it  appears  from  the  allegations  of  defendant's  answer  that  certain 
testimony  would  be  offered  by  defendant  in  denial  of  plaintiff's  cause  of  action, 
it  is  not  reversible  error  for  the  trial  court  to  permit  the  plaintiff  in  the  first 
instance  to  introduce  testimony  tending  to  impeach  the  testimony  which  it 
is  apparent  defendant  would  subsequently  introduce  and  which  was  in  fact 
introduced.  An  appellate  court  will  consider  the  record  as  a  whole  and  pass 
upon  such  questions  in  the  light  of  the  record  as  it  stood  when  the  case  was 
submitted  to  the  jury. 

10. — Airenoy — Conspiracy — ^Proof. 

In  an  action  to  set  aside  a  conveyance  on  the  ground  that  the  same  was 
procured  by  fraud,  evidence  considered,  and  held  sufficient  to  support  a  finding 
of  the  jury  upon  issues  of  agency  and  conspiracy.  A  prima  facie  case  of  agency 
or  conspiracy  being  made,  the  declarations  of  the  agent  or  conspirator  are 
admissible  against  the  principal  or  co-conspirator. 


11. — Same— Direct  Proof. 

It  is  not  error  to  permit  a  party  to  a  suit  to  testify  that  a  certain  person 
was  not  his  agent  in  the  transaction  out  of  which  the  litigation  arose,  when 
the  party  testifies  fully  to  the  facts  upon  which  the  statement  was  predicated. 

18. — Deed — Fraud— Competent  Evidenoe. 

The  action  being  to  set  aside  a  deed  which  the  defendant  obtained  at  a 
trustee's  sale  without  competition,  it  was  proper  to  permit  the  plaintiff  to 
testify  that  he  made  no  effort  to  get  bidders  or  buyers  at  said  sale  because  he 
relied  on  the  promise  of  the  defendant  to  hold  the  land  in  trust  for  him  after 
the  purchase.  Such  testimony  was  not  subject  to  the  objection  that  it  was  a 
conclusion  of  the  witness. 

18. — Witness— Impeachment— Corroborative  Statements. 

Whenever  a  witness  is  sought  to  be  impeached  by  showing  that  he  has  made 
statements  inconsistent  with  his  testimony  at  the  trial,  and  the  tendency  of 
the  impeaching  evidence  is  to  show  that  the  testimony  of  the  witness  is  fabri- 
cated, it  is  proper  to  admit  evidence  of  former  statements  which  corroborate 
his  testimony,  provided  such  statements  were  made  at  a  time  when  no  motive 
or  influence  to  fabricate,  existed.    Testimony  considered  and  rule  applied. 

14. — ^Troft  Agreement— ^Evidence. 

In  an  action  against  a  purchaser  of  land  at  trustee's  sale  to  enforce  specific 
performance  of  an  agreement  to  hold  the  land  in  trust  for  the  debtor,  testimony 
that  the  debtor  dissuaded  persons  from  bidding  at  said  sale  was  material  and 
relevant  in  proof  of  an  allegation  that  the  debtor  relied  and  acted  upon  the 
trust  agreement^  and  the  testimony  was  not  subject  to  the  objection  that  it  was 
hearsay. 
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A  deed  can  not  be  set  aside  or  reformed  except  upon  allegations  of  fraud, 
mistake  and  the  like,  but  these  allegations  are  not  essential  in  order  to  charge 
the  grantee  in  a  deed  with  a  trust  in  the  land.    Rule  applied. 

16. — ^Verdlot — Special  liiues — ^Practice. 

When  a  case  is  submitted  upon  special  issues  it  is  proper  for  the  court 
to  refuse  to  submit  an  issue  which  is  not  involved  in  the  law  of  the  <AiBe. 

17. — ^Appeal — ^tTniigned  Bill  of  Exception. 

An  unsigned  bill  of  exception  will  not  be  considered  on  appeal. 

18. — ^Yerdlot — Special  Isiue— Prejudicial  Error. 

Where  a  case  is  tried  upon  special  issues  it  is  reversible  error  for  the  court 
to  submit  to  the  jury  an  issue  calculated  to  convey  to  the  mind  of  the  jurv 
the  impression  that  there  was  evidence  which  would  support  a  finding  on  such 
issue. 

19.— Appeal— Cross  Assignment — ^Practice. 

A  cross  assignment  by  an  appellee  will  not  be  considered  when  it  has  not 
been  filed  in  the  trial  court  or  such  filing  been  waived  and  when  the  matter 
presented  by  it  is  not  fundamental  error. 

90. — Same — ^Additional  Brief. 

Assignments  of  error  omitted  from  appellant's  brief  and  presented  for  the 
first  time  in  an  additional  brief,  will  not  be  considered  unless  presented  by 
consent  of  appellee. 

ON   MOTION  FOB  BEHSABINO. 

91^— Appeal — ^Taxing  Cost — ^Bnle. 

Unless  it  clearly  appears  that  the  error  for  which  a  case  is  reversed  is  one 
which  the  trial  court  would  have  corrected  had  it  been  called  to  the  attention 
of  the  court,  the  cost  of  the  appeal  should  be  taxed  against  the  appellee. 

99. — ^Debt — ^Rate  of  Interest — ^Pleading. 

Where,  in  a  suit  involving  the  settlement  of  accounts  between  the  plaintiff 
as  debtor  and  the  defendant  as  creditor,  the  plaintiff  admits  or  insists  in  his 
pleading  that  the  defendant  be  allowed  ten  percent  interest  on  his  claims  such 
plaintin  will  not  be  heard  afterwards  to  say  that  the  defendant  should  have 
been  allowed  only  the  legal  rate  of  interest. 

98.— Practice — ^Filing  Conolnsions  of  Fact. 

The  failure  of  the  trial  judge  to  file  his  conclusions  of  fact  is  not  cause  for 
reversal  when  there  is  a  statement  of  facts  in  the  record. 

94. — Special  Issues — General  Verdict — Practice. 

When  a  case  is  submitted  upon  special  issues  it  is  proper  for  the  trial  court 
to  refuse  a  charge  calling  for  a  general  verdict. 


95. — Same— Finding  by  Court— Judgment. 

When  a  case  is  tried  upon  special  issues  the  court  may  make  a  finding  from 
the  testimony  to  supply  a  finding  upon  a  material  issue  which  was  not  sub- 
mitted to  the  jury. 


96« — ^Fraudulent  Conveyance— Burden  of  Proof — Evidence. 

Fraud  should  be  proved  with  some  degree  of  certainty,  and  the  burden  of 
proof  is  upon  the  party  alleging  it.  Upon  an  issue  of  fraud  as  to  a  gift  made 
by  a  debtor,  evidence  considered,  and  held  to  require  a  finding  against  the  alle- 
gation of  fraud. 

97. — ^Trial — Cross-Examination — ^Repetition    of   Improper    Testimony — Waiver. 

Where,  upon  cross  examination  a  party  causes  a  witness  to  repeat  testimony 
which  he  objected  to  on  direct  examination,  the  objection  is  thereby  waived. 
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Appeal  from  the  57th  Judicial  District^  Bexar  County.  Tried  below 
before  Hon.  A.  W.  SeeUgson. 

Newton  &  Ward,  John  C.  Sullivan  and  Nat  B.  Jones,  for  appellant. — 
The  court  erred  in  refusing  to  give  to  the.  jury  special  charge  No.  &,  re- 
quested by  defendants,  which  is  as  follows,  to  wit:  ''In  this  cause  now 
come  the  defendants  and  request  the  court  to  instruct  the  jury  as  follows : 
Ton  are  instructed  that  the  judgments  rendered  in  causes  Nos.  16584 
and  15506  are  res  adjudicata  of  the  issues  and  matters  involved  in  this 
suit,  and  you  are,  therefore,  instructed  to  find  a  verdict  in  favor  of 
the  defendants/'*  Foster  v.  Wells,  4  Texas,  107;  Weathered  v.  Mays, 
4  Texas,  387;  Neill  v.  Tarin,  9  Texas,  255;  Lee  v.  Kingsbury,  13 
Texas,  69;  Johnson  v.  Murphy,  17  Texas,  216;  Girardin  v.  Dean,  49 
Texas,  247;  Nichols  v.  Dibrell,  61  Texas,  539;  Ewing  v.  Wilson,  63 
Texas,  88;  Hanrick  v.  Gurley,  93  Texas,  480;  Thompson  v.  Lester,  75 
Texas,  523;  Beer  v.  Thomas,  13  Texas  Civ.  App.,  35;  Freeman  v.  Mc- 
Aninch,  87  Texas,  136;  Backley  v.  Folkes,  89  Texas,  614;  Moore  v. 
Snowball,  98  Texas,  24;  Northern  Pac.  Ey.  Co.  v.  Slaght,  205  U.  S., 
122 ;  s.  c.  27  Sup.  Bep.,  444 ;  Howard  v.  Huron,  26  L.  B.  A.,  498-500 ; 
Beich  V.  Cochran,  37  L.  B.  A.,  807 ;  Gates  v.  Preston,  41  N.  Y.,  113 ; 
Blair  v.  Bartlett,  75  N.  Y.,  150. 

It  was  immaterial  as  to  conclusiveness  of  the  judgments  that  plaintiff, 
Mrs.  Lucie  A.  Fant,  was  not  a  party  to  the  judgment  recovered  by  D. 
Sullivan  &  Co.  against  D.  B.  Fant:  2  Black  on  Judgments,  sec.  543; 
Girardin  v.  Dean,  49  Texas,  243 ;  2  Black  on  Judgments,  sees.  614-616. 

The  court  erred  in  overruling  defendants^  motion  for  a  new  trial  be- 
cause the  finding  of  the  jury  and  its  answer  to  question  No.  2,  sub- 
mitted to  it  by  the  charge  of  the  court,  is  without  any  evidence  what- 
soever to  sustain  it,  and  such  finding  is  certainly,  if  there  be  any  evi- 
dence tending  to  sustain  it,  contrary  to  and  against  the  overwhelming 
weight  and  preponderance  of  the  testimony,  in  this :  That  the  evidence 
shows  that  Dr.  Graves,  in  the  matter  submitted  in  said  question  No.  2, 
was  not  acting  as  the  agent  of  defendants,  or  any  of  them,  but  was  acting 
solely  as  the  agent  of  plaintiffs,  and  that  defendants,  nor  any  of  them, 
ever  authorized  in  any  manner  the  said  Graves  to  make  the  contract  or 
agreement  as  found  by  the  jury.  Willis  v.  Lewis,  28  Texas,  192 ;  Houston 
ft  T.  C.  By.  Co.  V.  Schmidt,  61  Texas,  283 ;  Missouri  Pac.  By.  Co.  v. 
Somers,  78  Texas,  441;  Mutual  L.  Ins.  Co.  v.  Tillman,  84  Texas,  35; 
International  &  G.  N.  By.  Co.  v.  Arias,  10  Texas  Civ.  App.,  194; 
League  v.  Trepagnier,  13  Texas  Civ.  App.,  526;  Hamage  v.  Berry,  43 
Texas,  569;  Schoate  v.  San  Antonio  ft  A.  P.  By.  Co.,  90  Texas,  88; 
Joske  V.  Irvine,  91  Texas,  581. 

To  render  the  declarations  of  an  agent  admissible  against  the  principal 
such  declarations  must  have  been  made  concerning  an  act  within  the 
scope  of  the  authority  of  the  agent  and  at  the  time  that  the  act  was 
being  performed  by  the  agent.  If  the  declarations  be  made  before  or 
after  the  act  was  done,  it  is  not  a  part  of  the  res  gestae;  therefore,  not 
admissible.  Statements,  representations  or  admissions  must  have  been 
made  by  the  agent  at  the  time  of  the  transaction,  and  either  while  he 
was  actually  engaged  in  the  performance  or  so  soon  as  to  be  in  reality 
a  part  of  the  transaction.-    Declarations,  statements  or  admissions  of 
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an  agent  made  before  the  performance  of  an  act  was  undertaken,  or  after 
it  waa  completed,  or  while  the  agent  was  not  engaged  in  the  performance, 
or  after  his  authority  had  expired,  are  not  admissible.  The  declarations 
or  statements  of  the  witness.  Dr.  Graves,  to  the  witness  W.  W.  Jones 
were  not  made  under  the  above  facts  or  circumstances  so  as  to  make  them 
admissible.  The  court,  therefore,  erred  in  permitting  said  statements 
and  declarations  of  Dr.  Graves  to  go  in  evidence.  Waggoner  v.  Snody, 
98  Texas,  615-516;  San  Antonio  &  A.  P.  By.  v.  Robinson,  73  Texas,  287; 
Latham  v.  Pledger,  11  Texas,  445,  et  seq. ;  Wright  v.  Doherty,  60  I'exas, 
42 ;  Missouri  Pac.  Ry.  v.  Simons  &  McCarthy,  6  Texas  Civ.  App.,  625 ; 
White  V.  San  Antonio  Waterworks  Co.,  9  Texas  Civ.  App.,  474 ;  Mecham 
on  Agency,  sec.  714;  Reinhard  on  Agency,  sees.  350-363;  2  Story  on 
Evidence,  sees.  359,  360. 

While  it  is  proper  for  the  court  to  withdraw  from  the  jury  by  an  in- 
struction testimony  improperly  admitted,  and  to  instruct  the  jury  to 
disregard  the  same,  yet  the  court  erred  in  requiring  the  stenographer 
to  repeatedly  read  the  objectionable  testimony  to  the  jury,  for  the  reason 
that  by  repeating  so  often  this  testimony  to  the  jury,  the  only  effect  it 
would  have  would  be  to  impress  it  upon  the  jury,  thereby  causing  them 
to  consider  the  same  instead  of  discarding  it  from  their  consideration. 
Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Levy,  69  Texas,  643 ;  Tucker  v.  Hamlin,  60 
Texas,  175 ;  McCauley  v.  Long  &  Co.,  61  Texas,  80,  81 ;  Smyth  v.  Cas- 
well, 67  Texas,  676,  677. 

The  property  and  the  subject  matter  of  this  suit  being  the  community 
property  of  plaintiffs,  D.  R.  Fant  and  Lucie  A.  Fant,  his  wife,  the 
plaintiff,  Mrs.  Lucie  A.  Fant,  was  an  improper  party  and  was  wrong- 
fully joined  in  this  action,  and  the  court  erred  in  overruling  defendants* 
plea  of  misjoinder  of  parties  predicated  upon  the  proposition  that  Mrs. 
Fant  was  neither  a  necessary  or  a  proper  partv  to  this  action.  Ezell  v. 
Dodson,  60  Texas,  331;  Gulf,  W.  T.  &  P.  Ry.  v.  Goldman,  8  Texas 
Civ.  App.,  269 ;  Rice  v.  Mexican  Nat.  Ry.  Co.,  8  Texas  Civ,  App.,  131 ; 
Western  Union  Tel.  Co.  v.  Cooper,  71  Texas,  611;  Gallagher  v.  Bowie, 
66  Texas,  266.  As  to  subject  matter  in  controversy  being  community, 
see,  Ezell  v.  Dodson,  60  Texas,  331 ;  Cox  v.  Miller,  64  Texas,  22 ;  Green 
V.  Ferguson,  62  Texas,  629;  Smith  v.  Strahan,  16  Texas,  324;  Edwards 
V.  Brown,  68  Texas,  333,  et  seq. 

If  the  contract  of  January  7,  1904,  was  ever  made,  the  consideration 
moving  from  the  Fants  in  such  contract  was  a  community  consideration, 
and  whatever  benefits  accrued  in  said  contract  belonged  to  the  com- 
munity estate  of  Fant  and  wife;  if  Fant  and  the  parties  attempted  to 
vest  the  fruits  of  that  contract  in  Mrs.  Fant  as  her  separate  property, 
and  if,  in  law,  it  could  have  that  effect,  then  such  contract  was  fraudu- 
lent and  void  in  law,  for  the  reason  that  at  the  time  of  the  making  of 
the  contract  Fant  was  insolvent,  and  the  necessary  effect  of  that  contract, 
so  far  as  it  attempted  to  vest  the  rights  under  it  in  Mrs.  Fant  as  her 
separate  property,  was  to  hinder,  delay  and  defraud  the  creditors  of  D. 
R.  Fant.  In  such  case  the  law  presumed  it  fraudulent  and  the  evidence 
raised  that  intent,  and  the  court  erred  in  failing,  upon  request  of  de- 
fendants' counsel,  to  submit  that  issue  to  the  jury,  particularly  in  view 
of  the  fact  that  Fant  was  not  only  insolvent,  but  after  the  making  of 
said  contract  no  assets  of  any  character  remained  in  his  hands  sufficient 
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to  satisfy  his  debts  in  whole  or  in  part.  Briscoe  v.  Bronangh,  1  Texas^ 
326 ;  Dixon  v.  Sanderson,  V2  Texas,  362,  363 ;  Dosche,  Admr.,  v.  Nette, 
81  Texas,  268,  269 ;  Woodall  v.  Rudd,  41  Texas,  381,  382. 

"Upon  the  proposition  that  an  executory  contract  void  under  the  stat- 
ute of  frauds  will  not  be  enforced  by  the  court,  and  that  the  law  will  leave 
the  parties  where  it  finds  them :  Hoeser  v.  Kraeka,  29  Texas,  452,  453 ; 
Eastham  v.  Soundtree,  56  Texas,  114,  115;  Farrell  v.  Du%,  5  Texas 
Civ.  App.,  438,  439. 

That  whenever  a  witness  is  sought  to  be  impeached  by  showing  that  he 
has  made  declarations  inconsistent  with  the  testimony  given  by  him  upon 
the  trial,  and  the  tendency  of  such  impeaching  evidence  is  to  show  that 
the  testimony  of  the  witness  is,  by  reason  of  some  motive  existing  at  the 
time  of  the  trial,  or  of  some  influence  then  operating  upon  him,  fabri- 
cated, it  is  proper  to  admit  evidence  of  his  former  declarations  which  cor- 
roborate his  testimony,  provided  such  declarations  were  made  at  a  time 
when  no  such  motive  or  influence  existed.  Aetna  Ins.  Co.  v.  Eastman, 
95  Texas,  37;  Kelley-Goodfellow  Shoe  Co.,  etc.,  v.  Liberty  Ins.  Co.,  8 
Texas  Civ.  App.,  232 ;  Levy  v.  Fischl,  65  Texas,  318 ;  Bailey  v.  State,  9 
Crim.  App.,  98 ;  Williams  v.  State,  24  Crim.  App.,  666 ;  Goode  v.  State, 
32  Crim.  App.,  508 ;  Easterwood  v.  State,  34  Crim.  App.,  407 ;  Mitchell 
V.  State,  36  Crim.  App.,  278;  Campbell  v.  State,  37  Crim.  App.,  572; 
Jones  V.  State,  38  Crim.  App.,  104. 

The  court  erred  in  permitting  plaintiffs'  witness,  D.  S.  Combs,  to 
testify,  over  objections  of  defendants,  to  a  conversation  had  between  him 
and  D.  B.  Fant  in  the  spring  of  1904  with  reference  to  bidding  at  the 
trustee's  sale  on  the  lands  situated  in  Brewster  and  Pecos  Counties,  and 
which  said  conversation  was  as  follows:  ^^I  asked  Mr.  Fant  when  the 
land  was  going  to  be  sold;  I  told  him  I  thought  I  would  go  out  and  bid 
on  it.  He  said  there  was  no  use  in  your  going  out,  Mr.  Combs,  you  can't 
buy  that  land — ^we  will  run  it  up  so  high  there  is  no  use  in  going,  you 
can't  bid  on  it.  So  I  just  dropped  it  then  and  didn't  go."  Lewis  v.  Bell, 
40  S.  W.,  747;  Tucker  v.  Hamlin,  60  Texas,  176;  Bankin  v.  Bell,  85 
Texas,  32 ;  Boss  v.  Komrumpf ,  64  Texas,  395 ;  McClure  v.  Sheeks'  Heirs, 
68  Texas,  429 ;  Western  U.  Tel.  Co.  v.  Burgess,  56  S.  W.,  240. 

The  purpose  and  intent  of  the  grantor,  D.  B.  Fant,  as  expressed  in 
the  deed  of  confirmation,  were  contained  in  said  instrument  in  contrac- 
tual stipulations  and  recitals ;  such  contractual  recitals  and  stipulations 
could  not  be  altered  or  varied  by  parol  testimony;  hence,  the  deed  of 
confirmation  by  virtue  of  these  contractual  stipulations  and  recitals  vested 
an  absolute  title  to  the  property  in  said  deed  of  confirmation  mentioned 
in  D.  Sullivan  and  in  D.  J.  Sullivan,  the  grantee  of  D.  Sullivan;  the 
l^al  effect  of  said  instrument  was  to  vest  in  D.  Sullivan  and  his  grantees 
a  perfect  legal  title,  and  as  the  legal  effect  of  the  deed  of  confirmation 
could  not  be  varied  by  parol  testimony,  the  court  erred  in  its  judgment 
in  holding  that  D.  Sullivan  and  D.  J.  Sullivan  took  no  title,  and  erred 
in  divesting  them  of  the  title  to  the  property  in  controversy.  Eahn  v. 
Kahn,  94  Texas,  117,  et  seq.;  Houston  &  T.  C.  By.  v.  McKinney,  55 
Texas,  186,  et  seq.;  Galveston,  H.  &  S.  A.  By.  v.  Pfeuffer,  56  Texas, 
72,  73;  Eastline  B.  Co.  v.  Garrett,  52  Texas,  138,  139;  Bagsdale  v. 
Mays,  65  Texas,  257;  Burrows  v.  Bust,  44  S.  W.,  1019;  Bigham  v. 
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Bigham,  67  Texas,  240 ;  Salado  College  v.  Davis,  47  Texas,  137 ;  Heflfroa 
V.  Cunningham,  76  Texas,  318,  et  seq. 

The  court  erred  in  overruling  defendants'  motion  for  a  new  trial,  be- 
cause the  judgment  of  the  court  is  not  confined  to  the  issues  submitted 
to  and  passed  upon  by  the  jury,  but  is  predicated  upon  additional  mat- 
ters and  things  not  passed  upon  by  the  jury  or  found  by  the  court.  Eev. 
Stats.,  arts.  1331, 1333 ;  Allen  v.  Frost,  71  S.  W.,  768 ;  Moore  v.  Moore, 
67  Texas,  294;  Galveston,  H.  &  S.  A.  By.  v.  Botts,  22  Texas  Civ.  App., 
610;  Waller  v.  Liles,  96  Texas,  21;  Aultman  &  Taylor  M.  Co.  v. 
Cappleman,  81  S.  W.,  1244;  York  v.  Hilger,  84  S.  W.,  1118;  Union 
Carpet  L.  Co.  v.  Miller  &  Co.,  86  S.  W.,  653. 

Botsford,  Deatherage  &  Young,  Robert  L.  Ball  and  Francis  J.  Kearfiil, 
for  appellees. — The  judgments,  referred  to  in  the  first  assignment  of 
error,  in  favor  of  D.  Sullivan  &  Co.  against  D.  B.  Fant,  are  not  res 
adjudicata  of  the  issues  involved  in  this  suit,  because  this  suit  is  one 
to  recover  the  separate  property  of  Lucie  A.  Fant,  who  was  not  a  party 
to  those  suits.  Story  v.  Marshall,  24  Texas,  305,  307;  Evans  v.  Opper- 
man,  76  Texas,  293,  299;  Bichardson  v.  Hutchins,  68  Texas,  81,  84; 
Hutchison  v.  Mitchell,  39  Texas,  488,  493 ;  Smith  v.  Boquet,  27  Texas, 
507,  512;  Bead  v.  Allen,  56  Texas,  182,  194;  Wilson  v.  Johnson,  94 
Texas,  272,  276 ;  Frank  v.  Frank,  25  S.  W.,  819. 

No  charge  to  the  jury  was  requisite  or  proper  as  to  whether  or  not  the 
judgments  referred  to  in  appellants*  requested  charge  No.  2  were  res 
adjudicata  of  the  issues  and  matters  involved  in  this  suit.  Bev.  Stats., 
art.  1331,  as  amended.  Acts  1897,  p.  15;  Moore  v.  Pierson,  93  S.  W., 
1007,  1008,  94  S.  W.,  1132,  1134. 

The  jury  were  warranted  in  finding,  in  answer  to  question  No.  2,  that 
'^Graves  was  acting  as  agent  of  D.  Sullivan  &  Co.''  in  making  the  agree- 
ment found  in  answer  to  question  No.  1,  because  the  evidence  shows 
that  Graves  was  authorized  by  D.  Sullivan  &  Co.  to  make  said  agree- 
ment, or  that  D.  Sullivan  &  Co.  subsequently  ratified  it.  International 
Harvester  Co.  v.  Campbell,  96  S.  W.,  93,  96;  Clarkson  v.  Beinhartz,  70 
S.  W.,  Ill,  112;  Barbee  v.  Spivey,  32  S.  W.,  345,  346;  Bexar  Bldg.  & 
Loan  Assn.  v.  Newman,  25  S.  W.,  461, 463 ;  Jesson  v.  Texas  Land  &  Loan 
Co.,  3  Texas  Civ.  App.,  25. 

Agency  can  be  proved  by  the  acts  and  declarations  of  the  alleged  agent 
which,  as  in  this  case,  were  shown  to  have  been  known,  or,  because  of 
their  notoriety,  may  fairly  be  presumed  to  have  been  known,  to  the 
alleged  principal.  International  Harvester  Co.  v.  Campbell,  96  S.  W., 
93,  96;  Pullman  Palace  Car  Co.  v.  Nelson,  22. Texas  Civ.  App.,  223; 
Missouri  Pac.  By.  Co.  v.  Simons,  6  Texas  Civ.  App.,  621. 

The  court  did  not  err  in  receiving  the  testimony  of  W.  W.  Jones  as 
to  the  declarations  made  to  him  by  Graves,  because  the  evidence  shows 
that  said  declarations  were  made  by  Graves  in  the  performance  of  his 
agency,  and  were  therefore  a  part  of  the  res  gestae.  McAlpin  v.  Cas- 
sidy,  17  Texas,  450,  463 ;  Chilson  v.  Beeves,  29  Texas,  276,  277,  281 ; 
Loomis  V.  Satterthwaite,  25  S.  W.,  68,  70;  Stovall  v.  Farmers  &  Mer- 
chants Bank,  8  Smedes  &  M.  (Miss.),  305;  47  Am.  Dec,  85,  86,  87; 
Cole  V.  Bean  (Ariz.),  25  Pac,  538,  539;  Porter  v.  Adams,  115  HI.  App., 
439 ;  Am.  Dig.  1905B,  col.  3306,  sec  6c 
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The  court  did  not  err  in  receiving  the  testimony  of  Jones  as  to  the 
declarations  made  to  him  by  Dr.  Graves^  even  if  said  declarations  were 
not  within  the  scope  of  Dr.  Qraves'  agency^  or  known  to  Sullivan  & 
Co.,  because  the  evidence  shows  that  Sullivan  &  Co.  were  enabled  by  said 
dedarations  to  acquire  the  mortgaged  property  at  the  foreclosure  sales 
for  an  inadequate  price  without  opposition,  and  they  are  therefore  estop- 
ped to  deny  that  said  declarations  were  within  the  scope  of  Dr.  Graves' 
authority.  Henderson  v.  San  Antonio  &  M.  G.  B.  R.  Co.,  17  Texas, 
560,  675,  676;  Barbee  v.  Spivey,  32  S.  W.,  346-347;  Fraternal  Army  v. 
Evans,  215  111.,  629,  74  N,  E.,  689,  690;  Paine  v.  Wilcox,  16  Wis., 
217;  Eadie  v.  Ashbaugh,  44  Iowa,  519,  620;  Meehan  v.  Forrester,  62 
N.  Y.,  279 ;  Morrow  v.  Jones,  41  Neb.,  867,  60  N.  W.,  369,  372 ;  Tower 
▼.  Petz,  26  Neb.,  706,  18  Am.  St.,  795,  798,  42  N.  W.,  884;  Busch  v. 
Wilcox,  82  Mich.,  336,  21  Am.  St.,  663,  47  N.  W.,  328,  329. 

The  court  did  not  err  in  receiving  the  testimony  of  Jones  as  to  the 
dedarations  made  to  him  by  Dr.  Graves,  because  the  testimony  shows 
that  said  declarations  were  made  in  pursuance  of  a  common  design 
between  Dr.  Graves  and  D.  Sullivan  to  obtain  the  property  of  plaintiffs 
by  fraud.  Brown  v.  Chenoworth,  61  Texas,  469,  479-;  Dupgan  v.  State, 
39  Texas  Crim.  Rep.,  116;  San  Antonio  Gas  Co.  v.  State,  22  Texas 
Civ.  App.,  118,  65  S.  W.,  14;  Hughes  v.  Waples-Platter  Grocer  Co.,  60 
S.  W.,  981,  982,  61  S.  W.,  14 ;  McCarty  v.  Hartford,  F.  Ins.  Co.,  75  S. 
W.,  934,  936;  Stovall  v.  Farmers'  &  M.  Bank,  8  Smedes  &  M.  (Miss.), 
306,  47  Am.  Dec,  85,  87;  Hogue  v.  McClintock,  76  Ind.,  206,  209; 
McCaskey  v.  Graff,  23  Pa.  St.,  321,  62  Am.  Dec,  336,  337. 

The  court  did  not  err  in  having  read  and  re-read  that  part  of  the 
testimony  of  W.  W.  Jones  which  was  stricken  out  as  not  admissible, 
because  the  same  was  intermingled  in  the  answer  of  the  witness  with 
admissible  testimony,  and  such  proceeding  was  necessary  in  order  to 
instruct  the  jury  with  precision  in  reference  thereto,  so  that  no  uncer- 
tainty might  remain  as  to  what  part  was  proper  and  what  part  im- 
proper. The  error,  if  any,  in  receiving  the  testimony  of  W.  W.  Jones 
as  to  the  declarations  of  Dr.  Graves,  was  waived  by  the  appellant,  in 
that  it  appears  from  the  record  that  the  testimony  here  objected  to  was 
also  brought  out  by  the  appellants  on  their  cross-examination  of  the 
witness,  W.  W.  Jones.  Eastham  v.  Hunter,  98  Texas,  660;  Gammel- 
Statesman  Pub.  Co.  v.  Monfort,  81  S.  W.,  1029,  1031,  1032;  Pac 
Express  Co.  v.  Needham,  94  S.  W.,  1070,  1071,  96  S.  W.,  15;  New 
Orleans  Furniture  Mfg.  Co.  v.  Hill  Furniture  Co.,  94  S.  W.,  148 ;  Mor- 
rison Mfg.  Co.  V.  Bryson  (Iowa),  103  N.  W.,  1016;  Gautieri  v.  Ro- 
mano (B.  I.),  66  AtL,  652;  Tuttle  v.  Moody  (Sup.  Ct.),  97  S.  W., 
1037;  Brown  v.  Mitchell,  88  Texas,  350,  356;  Bollins  v.  OTarrel,  77 
Texas,  90,  93;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Stoy,  99  S.  W.,  135, 
137;  Smyth  v.  Caswell,  67  Texas,  567,  576;  Church  v.  Waggoner,  78 
Texas,  200,  202;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Duelm,  23  S.  W., 
596,  602,  24  S.  W.,  334,  337,  86  Texas,  460,  454;  Jones  v.  Reus,  24  S. 
W.,  675,  677;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Clark,  21  Texas  Civ. 
App.,  167;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Still,  100  S.  W.,  176,  181; 
Patterson  v.  Frazer,  93  S.  W,  146,  149,  94  S.  W.,  324 ;  Missouri,  K.  & 
r.  By.  Co.  V.  Simmons,  12  Texas  Civ.  App.,  600. 
There  being  other  competent  proof  of  Dr.  Graves'  agency  to  make  the 
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agreement  of  January  7^  1904,  and  also  of  the  subsequent  ratification 
of  tiiat  agreement  and  acceptance  of  the  benefits  thereof  by  Sullivan  & 
Co.  (being  evidenced  by  all  the  circumstances  showing,  and  being  abun- 
dantly sufficient  to  sustain  the  findings  of  the  jury  as  to,  such  agency), 
the  statements  of  Dr.  Graves,  made  to  Mrs.  Fant,  at  that  time  as  to  his 
authority  from  D.  Sullivan  were  admissible  as  a  part  of  the  res  gestae. 
Loeb  V.  Crow,  15  Texas  Civ.  App.,  637;  StiJBE  v.  Fisher,  2  Texas  Civ. 
App.,  846;  International  Harvester  Co.  v.  Campbell,  96  S.  W.,  93,  96; 
Pullman  Palace  Car  Co.  v.  Nelson,  22  Texas  Civ.  App.,  223;  Mis- 
souri Pac.  Ry.  Co.  v.  Simons,  6  Texas  Civ.  App.,  621 ;  Barbee  v.  Spivey, 
32  S.  W.,  345-347;  Fraternal  Army  v.  Evans,  215  111.,  629,  74' N.  E., 
689,  690;  Henderson  v.  San  Antonio  &  M.  C.  Bailroad  Co.,  17  Texas, 
560,  576 ;  Bexar  Building  &  L.  Assn.  v.  Newman,  25  S.  W.,  461,  464 ; 
Singer  Mfg.  Co.  v.  Christian  (Pa.  St.),  60  Atl.,  1087,  1089;  Chat- 
tanooga,  etc..  By.  Co.  v.  Davis,  89  Ga.,  708,  15  S.  E.,  626;  Small  v. 
Williams  (Ga.),  13  S.  E.,  589,  590;  Christ  v.  Garretson  State  Bank 
(S.  D.),  82  N.  W.,  89;  Bergtholdt  v.  Porter  Bros.  Co.  (Cal.),  46  Pac., 
738,  740;  Nowell  v.  Chipman  (Mass.),  49  N.  E.,  631;  Parker  v.  Bond 
(Ala.),  25  So.,  898,  902. 

The  court  did  not  err  in  admitting  the  testimony  of  Mrs.  Fant  as 
to  the  acts  and  declarations  of  Graves  without  preliminary  proof  of 
agency  or  ratification.  Bains  v.  Hood,  23  Texas,  555,  557;  Johnson 
V.  Brown,  25  Texas,  Sup.,  120, 127 ;  Myers  v.  Maverick,  27  S.  W.,  1083 ; 
Caraway  v.  Citizens'  Nat.  Bank,  29  S.  W.,  506,  508;  Bates  v.  Tower 
(Cal.),  37  Pac,  385,  386;  C.  &  C.  Electric  Motor  Co.  v.  Frisbie 
(Conn.),  33  Atl.,  604,  608;  Ferguson  v.  McBean  (Cal.),  35  Pac,  559, 
560;  Campbell  v.  Sherman  (Mich.),  14  N.  W.,  484;  Barbee  v.  Spivey, 
32  S.  v.,  345-347. 

The  court  did  not  err  in  permitting  Mrs.  Fant  to  testify  that  Dr. 
Graves  was  not  her  agent,  because  said  statement  of  the  witness  was 
made  in  connection  with  the  facts  upon  which  it  was  predicated,  such 
facts  being  also  fully  testified  to  by  numerous  other  witnesses.  Smith 
V.  Eckford,  18  S.  W.,  210,  214;  Whitfield  v.  Difiie,  105  S.  W.,  324,  327. 

The  court  did  not  err  in  admitting  the  testimony  of  Col.  Fant,  be- 
cause said  testimony  was  the  best  and  most  direct  evidence  upon  the 
issue  made  by  the  pleadings  that  he  refrained  from  any  effort  to  get 
bidders  or  buyers  at  the  trustee's  sales  by  reason  of  his  reliance  in  good 
faith  upon  the  trust  agreement  of  January  7,  1904,  and  upon  the 
authority  of  Graves  from  Sullivan  &  Co.  to  make  that  agreement.  Ham- 
burg V.  Wood,  66  Texas,  168,  176;  Robertson  v.  Gourley,  84  Texas, 
575,  578,  579;  Receivers  v.  Armstrong,  4  Texas  Civ.  App.,  146;  Wade 
V.  Odle,  21  Texas  Civ.  App.,  656 ;  Peightal  v.  Cotton  States  Bldg.  Co., 
25  Texas  Civ.  App.,  390;  Whitfield  v.  Diffie,  105  S.  W.,  324,  327. 

The  court  did  not  err  in  excluding  the  testimony  of  Wm.  Green  as  to 
statements  made  to  him  by  Dr.  Graves  in  corroboration  of  Dr.  Graves* 
testimony,  because  said  statements,  having  been  made  "in  the  latter 
part  of  1905  or  the  early  part  of  1906,'*  were  at  a  time  when  the  pur- 
poses of  Dr.  Graves'  agency  with  reference  to  the  acquisition  by  D. 
Sullivan  &  Co.  of  the  Fant  properties  had  been  fully  consummated, 
and  when  the  witness  was  actuated  by  the  same  motives  and  influences 
which  induced  him  to  deny  under  oaili  the  acts  and  statemente  testified 
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to  as  having  been  made  by  him  in  order  to  effectuate  the  purpose  of 
his  agency.  Aetna  Ins.  Co.  v.  Eastman,  95  Texas,  34,  37,  and  cases 
there  cited;  Bice  v.  State,  60  Texas  Crim.  Bep.,  648. 

The  court  did  not  err  in  receiving  the  testimony  of  D.  S.  Combs, 
because  said  testimony  bore  directly  upon  the  issue  made  by  the  plead- 
ings; that  the  plaintiffs  relied  on  the  trust  agreement  of  January  7, 
1904,  with  the  result  that  D.  Sullivan  and  D.  Sullivan  &  Co.  were 
enabled  to  bid  off  the  mortgaged  properties  at  the  trustee's  sales  for  a 
verv  inadequate  price,  and  without  opposition.  Chilson  v.  Beeves,  29 
Texas,  276,  277,  281;  Smith  v.  Eckford,  18  S.  W.,  210,  217;  Loomis  v. 
Satterthwaite,  25  S.  W.,  68,  70;  Brown  v.  Jackson,  40  S.  W.,  162,  164; 
Paine  v.  Wilcox,  16  Wis.,  217. 

As  to  engrafting  a  parol  trust  on  an  absolute  deed :  James  v.  Fulcrod, 
5  Texas,  512,  516-518;  Mead  v.  Bandolph,  8  Texas,  191,  198;  Miller 
V.  Thatcher,  9  Texas,  482,  483;  Clark  v.  Haney,  62  Texas,  511,  514; 
Brotherton  v.  Weatherby,  73  Texas,  471,  473;  Smith  v.  Eckford,  18 
S.  W.,  210,  212;  Johnson  v.  Elmen,  94  Texas,  168,  173;  Barbee  v. 
Spivey,  32  S.  W.,  345-347;  Diffie  v.  Thompson,  90  S.  W.,  193,  196; 
Whitfield  V.  Diffie,  105  S.  W.,  324,  325 ;  Villa  v.  Bodriguez,  12  Wall, 
323,  339-341 ;  Babcock  v.  Wyman,  19  How.,  289,  294 ;  Tower  v.  Fetz, 
26  Neb.,  706,  18  Am.  St.,  795,  799,  42  N.  W.,  884;  Morrow  v.  Jones,  41 
Neb.,  867,  60  N.  W.,  369,  372 ;  Meehan  v.  Forrester,  52  N.  Y.,  277, 
279;  Paine  v.  Wilcox,  16  Wis.,  215. 

As  to  the  amount  of  evidence  required:  Pierce  v.  Port,  60  Texas, 
464,  471;  Ingenhuett  v.  Hunt,  39  S.  W.,  310;  Whitfield  v.  Diffie,  105 
S.  W.,  324,  325. 

As  to  the  character  of  proof  required:  Howard  v.  Zimpleman,  14 
S.  W.,  59,  61,  62;  Baylor  v.  Hopf,  81  Texas,  637,  641;  Wallace  v. 
Berry,  83  Texas,  328,  330 ;  Barnett  v.  Houston,  44  S.  W.,  689,  692 ; 
Mixon  V.  Farris,  48  S.  W.,  741,  742;  Kartoghian  v.  Harboth,  56  S. 
W.,  79,  80 ;  Smith  v.  Easthan,  56  S.  W.,  218,  219. 

The  court  did  not  err  in  refusing  defendants'  special  charge  No.  3, 
becanse  the  case  had  already  been  submitted  on  special  issues,  and  such 
a  charge  could  have  been  proper  only  in  case  of  a  submission  on  a  gen- 
eral charge.  Bev.  Stats.,  1895,  arts.  1328,  1331;  Dwyer  v.  Kalteyer, 
68  Texas,  554,  564;  Blum  v.  Bogers,  71  Texas,  668,  676;  Moore  v. 
Pierson,  93  S.  W.,  1007,  1008,  100  Texas,  113. 

The  court  erred  in  overruling  the  motion  of  appellees  to  reform  the 
judgment  by  computing  the  interest  on  the  indebtedness  of  the  appellee, 
D.  R.  Pant,  to  D.  Sullivan  &  Co.  at  the  rate  of  six  percent  per  annum, 
instead  of  at  the  rate  of  ten  percent  per  annum,  from  and  after  ma- 
turity, because  it  is  established  by  the  pleadings  and  the  special  ver- 
dict, and  the  judgment,  that  D.  Sullivan  &  Co.  fraudulently  prevented 
the  appellee,  D.  B.  Fant,  from  discharging  or  attempting  to  discharge 
said  indebtedness  at  maturity.  Clark  v.  Haney,  62  Texas,  511,  514, 
515;  Paine  v.  Wilcox,  16  Wis.,  217;  Chicago  T.  &  M.  C.  By.  Co.  v. 
Titterington,  84  Texas,  218,  224 ;  Detroit  Elec.  Works  v.  Biverside  St. 
By.  Co.,  29  S.  W.,  412,  414;  Sands  v.  Codwise,  4  Johns  (N.  Y.),  536, 
599;  Smith  v.  Eckford,  18  S.  W.,  210,  212;  Davis  v.  Swedish- American 
Bank  (Minn.),  79  Am.  St.,  400,  404;  Pollard  v.  Lathrop  (Colo.),  20 
Pac,  251,  264;  Stone  v.  Parnham  (B.  I.),  47  Atl.,  211,  212. 
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JAMES^  Chief  Justice. — This  suit  is  bj  Lucie  A.  Fant,  joined  by 
her  husband,  D.  B.  Fant,  against  D.  Sullivan,  D.  0.  Sullivan  and  the 
firm  of  D.  Sullivan  &  Co.^  composed  of  D.  Sullivan  and  W.  C.  Sullivan, 
and  against  a  corporation  known  as  the  Santa  Bosa  Banch  Company. 

The  petition  alleged,  substantially,  that  on  or  about  January  6,  1904, 
D.  B.  Fant  was  indebted  to  D.  Sullivan  &  Co.  in  the  sum  of  $437,800.52 
secured  by  deed  of  trust  on  lands  in  various  counties  aggi'egating  about 
301,203  acres,  and  chattel  mortgages  on  cattle  and  horses;  that  on  or 
about  January  5, 1904,  some  of  said  indebtedness  being  due  and  the  rest 
approaching  due,  plaintiffs  were  endeavoring  to  make  a  sale  with  respect 
to  said  property,  especially  of  the  Santa  Bosa  Banch,  and  for  that  pur- 
pose had  appointed  their  son,  D.  B.  Fant,  Jr.,  and  James  F.  Scott,  their 
attorneys  in  fact,  who  had  gone  to  the  King  and  Kenedy  Banch  for  that 
purpose,  when  Dr.  Amos  Graves,  Sr.,  as  tibe  agent  of  D.  Sullivan  and 
D.  Sullivan  &  Co.,  went  to  plaintiffs  and  stated  that  D.  Sullivan  and 
D.  Sullivan  &  Co.  had  sent  him  for  the  purpose  of  stopping  the  sale  of 
the  Santa  Bosa  Banch  at  $2.50,  at  which  price  the  said  D.  B.  Fant,  Jr., 
and  said  Scott  had  been  authorized  to  sell  it,  and  assured  plaintiffs  that 
if  they  would  forego  the  sale  of  the  property,  they,  D.  Sullivan  and  D. 
Sullivan  &  Co.,  would  sell  the  property  covered  by  their  deeds  of  trust 
and  buy  it  in  so  that  they  could  handle  it,  and  would  then  sell  same  to 
the  best  advantage,  and  would  not  sell  any  of  the  Santa  Bosa  Banch 
at  less  than  $3.00  per  acre,  and  after  paying  the  indebtedness  due  D. 
Sullivan  &  Co.  together  with  the  reasonable  expenses  of  handling  the 
property  and  a  fee  of  ten  percent  to  J.  C.  Sullivan  as  attome/s  fees, 
they  would  return  all  of  the  excess  of  said  property  to  Mrs.  Lucie  A. 
Fant  for  her  sole  use  and  benefit,  specially  agreeing  and  declaring  that 
the  same  was  not  to  be  turned  over  to  D.  B.  Fant;  and  would  carry  the 
indebtedness  until  a  sufficient  quantity  of  the  property  could  be  sold 
with  which  to  pay  off  said  indebtedness,  etc. ;  and  urging  said  Fant  and 
wife  to  recall  their  said  attorneys  in  fact  and  direct  them  to  not  make 
sale;  and  agreeing  thtit  if  they  would  permit  D.  Sullivan  and  D.  Sulli- 
van &  Co.  to  sell  and  handle  the  property  as  aforesaid,  and  charge  the 
ten  percent,  etc.,  they,  D.  Sullivan  and  D.  Sullivan  &  Co.,  would  pay 
plainti£b  monthly  the  sum  of  $335  to  live  on. 

That  plaintiffs  accepted  said  proposition  and  recalled  their  attorneys 
in  fact.  That  D.  Sullivan  and  D.  Sullivan  &  Co.  confirmed  and  ap- 
proved said  contract,  and  performed  the  same  in  part,  and  commenced 
in  February,  1904,  and  continued  up  to  June  8,  1905,  to  pay  said  sum 
of  $335  monthly,  and  also  further  and  additional  sums  as  requested  by 
plaintiffs,  all  under  said  agreement  and  with  the  understanding  .that 
they  would  be  charged  to  plaintiffs  in  the  final  settlement.  That  in  pur- 
suance of  said  agreement  D.  Sullivan  and  D.  Sullivan  &  Co.  proceeded 
to  sell  the  property  under  the  deeds  of  trust  and  chattel  mortgages  and 
bought  it  in  for  a  nominal  sum  compared  to  its  value,  on  the  first  Tues- 
days in  April  and  May,  1904. 

That  in  furtherance  of  said  agreement  D.  B.  Fant  prevented  persons 
from  attending  the  sales  and  but  for  the  agreement  and  understanding 
there  would  have  been  purchasers  at  the  sales  and  they  would  have  sola 
a  sufficient  amount  of  the  property  at  private  sale  to  have  paid  the  in- 
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debtedness^  but  refrained  and  desisted  from  doing  so,  relying  on  said 
agreement. 

That  after  said  trustees'  sales,  D.  Sullivan  and  D.  Sullivan  &  Co.^ 
througb  their  agent  and  representative.  Dr.  Amos  Graves,  Sr.,  sought 
and  obtained  a  ratification  and  confirmation  by  plaintiffs  of  the  sales, 
for  the  purpose  of  curing  irregularities  in  such  sales  as  made,  and  to 
remove  questions  that  might  arise  in  the  minds  of  purchasers  as  to  tlie 
title  of  D.  Sullivan  and  D.  Sullivan  &  Co.,  and  to  put  the  title  in  such 
shape  that  it  would  be  acceptable  to  persons  purchasing,  and  represent- 
ing that  unless  this  was  done  they  could  not  and  wouTd  not  carry  out 
their  agreement,  and  relying  thereon  plaintiffs  executed  such  deed, 
which  was  prepared  by  John  C.  Sullivan,  son  of  D.  Sullivan  and  brother 
of  W.  C.  Sullivan,  who  was  acting  as  their  attorney. 

That  the  said  D.  Sullivan  and  D.  Sullivan  &  Co.  never  repudiated 
the  agreement  made  through  Dr.  Graves,  but  recognized  and  in  fact  car- 
ried out  the  same  by  making  said  monthly  payments  up  to  about  April 
1,  1906,  at  which  time  they  ceased  to  make  the  monthly  payments  and 
claimed  and  asserted  that  they  had  no  agreement  with  the  Fants,  and 
that  Dr.  Graves  had  never  been  authorized  to  act  for  them. 

Then  follow  .allegations,  in  substance,  that  on  February  24,  1906,  D. 
Sullivan  sold  to  l£e  Santa  Bosa  Banch  Company  86,944.63  acres  of 
Santa  Rosa  Ranch  (the  ranch  containing  about  190,000  acres)  for  $10 
and  other  considerations,  the  land  being  then  of  the  value  of  $5  an 
acre,  that  there  was  no  real  consideration  for  this  sale,  but  that  it  was 
had  as  a  pretext  and  in  fraud  of  plaintiffs,  but  if  it  should  be  sustained 
as  a  sale,  plaintiffs  would  be  entitled  to  a  credit  on  the  indebtedness  in 
said  sum  of  $434,722.65. 

That  in  February,  1906,  the  Santa  Rosa  Ranch  Company  conveyed 
to  Ed.  Lassater  60,709.23  acres  of  said  land  so  deeded  to  it,  at  the 
price  of  $173,791.07,  leaving  26,235.5  acres  still  in  the  Santa  Rosa 
Banch  Company;  that  as  said  Lassater  was  an  innocent  purchaser  said 
sale  can  not  be  asked  to  be  set  aside,  said  sum  should  go  as  a  credit  on 
plaintiffs'  indebtedness  to  the  Sullivans,  but  as  to  the  said  surplus  of 
land  in  the  Santa  Rosa  Ranch  Company  of  26,235.3  acres,  the  sale  should 
be  annulled  and  the  title  thereto  vested  in  plaintiff  Lucie  A.  Fant,  or 
the  Sullivans  be  required  to  pay  her  the  value  thereof,  $5  per  acre, 
to  be  credited  upon  the  indebtedness  of  D.  R.  Fant  to  tl^em  as  of  date 
February  24,  1906. 

That  on  August  11,  1905,  D.  Sullivan  &  Co.  sold  to  the  Live  Oak 
Company  the  ranch  known  as  Weedy  Ranch  of  47,735  acres  for  $106,- 
942.40,  and  on  August  22,  1906,  D.  Sullivan  sold  to  his  son,  D.  J. 
Sullivan,  49,923.29  acres,  part  of  the  Santa  Rosa  Ranch,  for  a  con- 
sideration of  $148,185.85;  and  that  D.  Sullivan  and  D.  Sullivan  &  Co. 
sold  20,000  acres  in  Starr  County  at  $2.00  an  acre,  its  reasonable  value 
being  $40,000;  and  sold  the  cattle  and  horses,  their  reasonable  value 
being  $90,000.  That  D.  Sullivan  and  D.  Sullivan  &  Co.  sold  to  D.  S. 
Combs  or  o-ther  persons  the  lands  in  Brewster  and  Pecos  Counties  for 
$74,872  net. 

That  said  amounts  from  said  five  sales,  aggregating  $633,791.95, 
VoL  LI.  Civil— 2. 
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overpays  the  indebtedness  of  D.  B.  Pant  to  D.  Sullivan  &  Co.  with  inter- 
est^ expenses^  and  tlie  ten  percent  attorney's  fees. 

That  by  deed  dated  Angust  22,  1906,  D.  Sullivan  conveyed  to  his  son 
D.  J.  Sullivan,  33,826  acres  of  the  Santa  Boaa  Banch  for  a  recited  con- 
sideration of  $101,478 ;  that  the  latter  had  full  knowledge  of  said  agree- 
ment made  through  Dr.  Graves  and  also  knew  that  the  indebtedness  of 
Fant  to  D.  Sullivan  &  Co.  had  been  discharged,  and  in  this  connection 
plaintiffs  ask  that  the  said  deed  be  vacated  and  the  title  to  the  land 
vested  in  plaintiff,  or  in  the  alternative,  if  the  deed  be  maintained,  then 
that  D.  Sullivan  and  D.  Sullivan  &  Co.  be  charged  with  the  recited 
consideration,  the  land  being  reasonably  of  the  value  of  $5  per  acre. 

That  D.  Sullivan  and  D.  SuIHt^ui  ft  Co.  have  leased  and  have  received 
rents  and  revenues  from  the  lands,  plaintiffs  not  being  able  to  state  to 
what  extent,  but  the  rental  value  of  same  is  twenty  cents  per  acre  per 
annum  "and  pray  that  upon  the  trial  they  be  allowed  credit  therefor. 

That  while  in  possession  of  the  Santa  Bosa  Banch  they  used  about 
100,000  acres  thereof  for  their  own  use  and  benefit,  grazing  their  in- 
dividual cattle  thereon  from  and  'after  about  May  1,  1904,  and  are  still 
using  the  same,  the  reasonable  value  of  which  is  20  cents  per  acre  per 
annum  aggregating  $20,000  per  annum,  and  plaintiffs  pray  that  Lucie 
A.  Fant  have  judgment  for  the  value  of  such  use. 

That  aside  from  the  sale  of  the  33,826  acres  conveyed  to  D.  J.  Sulli- 
van by  deed  of  August  22, 1906,  and  the  26,235.3  lacres  still  in  the  name 
of  the  Santa  Bosa  Banch  Co.  (which  have  been  asked  to  be  set  aside)  the 
lands  sold  aggregating  219,387.52  acres,  including  the  knd  in  Starr 
County,  20,000  acres,  and  the  60  acres  sold  to  Lassater,  leaving  9till  in 
the  hands  of  D.  Sullivan  and  D.  Sulliy»n  ft  Co.,  as  per  description  and 
acreage  recited  in  the  deed  of  confirmation,  a  copy  of  which  is  on  ex- 
hibit, 129,841.48  acres,  but  the  actual  acreage,  according  to  the  sur- 
veys as  set  forth  and  specified  being  about  81,815.48  acres,  of  which 
about  79,307.48  acres  constitute  the  remaining  part  of  the  Santa  Boea 
Banch  in  Hidalgo  and  Cameron  Counties,  reasonably  worth  $5  an  acre, 
aggregating  $396,637.40  (the  apparent  title  to  26,335.3  acres  thereof 
being  in  the  Santa  Bosa  Banch  Co.  and  the  apparent  title  to  33,826 
acres  thereof  being  in  D.  J.  Sullivan  as  hereinbefore  set  forth) ;  1280 
acres  being  in  Zapata  County  of  the  reasonable  value  of  $2.50  per  acre, 
aggregating  $3,200,  and  1228  acres  in  Webb  County  of  the  reasonable 
value  of  $3.00  per  acre,  aggregating  $3,684,  making  the  total  value  of 
the  land  still  held  by  D.  SuUivwn  and  D.  Sullivan  &  Co.,  and  to  which 
Lucie  A.  Fant  is  entitled,  the  sum  of  $403,421.40. 

Plaintiffs  prayer  was  for  cancellation  of  the  trustees*  sales  and  the 
deed  of  confirmation,  as  to  all  the  remaining  property  with  the  appar- 
ent title  in  D.  Sullivan  and  D.  Sullivan  ft  Co.,  and  not  sold  by  them 
in  good  faith,  and  also  cancellation  of  the  deed  to  the  Santa  Bosa  Banch 
Ck).  as  to  the  said  unsold  26,235.3  acres  thereof  not  sold  to  Lassater, 
as  well  as  the  lease  contract  of  the  Santa  Bosa  Banch  Co.  to  Lassater, 
and  also  cancellation  of  the  deed  to  D.  J.  Sullivan  for  the  33,826  acres, 
and  that  the  apparent  title  in  said  lands  be  divested  from  them  and 
vested  in  Lucie  A.  Fant ;  but  if  they,  or  any  of  them,  be  sustained,  then 
that  D.  Sullivan  and  D.  Sullivan  ft  Co.  be  charged  with  the  value  there- 
of, to  wit :  $5.00  an  acre,  and  in  addition  that  she  have  judgment  against 
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them  f  OT  whatever  amount  may  be  ehown  to  have  been  paid  to  and  re- 
ceived by  them  in  excess  of  the  indebtedness  of  D.  B.  Fant  with  inter- 
est thereon,  and  expenses  of  handling  the  property,  including  the  ten 
per  cent  attomey^s  fee,  together  with  interest  on  such  excess,  and  that 
any  claim  of  D.  Sullivan  and  D.  Sullivan  &  Co.  in  what  is  known  as 
the  Nopal  Mine  be  cancelled,  and  for  all  costs. 

Attached  to  the  petition  are  exhibits,  made  parts  thereof  by  refer- 
ence so  that  the  properties  referred  to  in  the  above  outline  of  the  peti- 
tion are  identified. 

The  petition  may  be  summarized  as  alleging  an  oral  agreement  be- 
tween Fant  and  wife,  and  the  Sullivans,  whereby  and  in  pursuance  of 
which  it  is  claimed  the  Sullivans  obtained  title  in  themselves  to  the 
property  under  the  powers  in  their  deeds  of  trust,  and  under  a  deed  con- 
firmatory of  such  sales,  by  which  agreement  and  sales  thereunder  the 
latter  acquired  the  property  impressed  with  a  trust,  which  required 
them,  in  equity,  to  hold  and  turn  over  to  Mrs.  Fant  as  her  separate  prop- 
erty any  excess  arising  from  said  property  after  their  debt,  as  acknowl- 
edged in  the  petition,  had  been  satisfied  out  of  sales  by  them  of  the 
property.  The  purpose  of  the  petition,  stated  generally,  was  to  recover 
this  remaining  property  or  its  value,  as  the  separate  property  of  Mrs. 
Eant,  who,  joined  by  her  husband  aa  the  law  requires,  was  the  plaintiff. 

Defendants  D.  Sullivan  and  W.  C.  Sullivan  and  the  firm  of  D.  Sulli- 
van &  Co.  interposed  a  plea  of  misjoinder,  claiming  that  the  property 
was  community  property  of  D.  E.  Fant  and  his  wife,  and  that  Mrs. 
Fant  was  not  a  proper  party.  Also  general  and  special  demurrers  and 
general  denial.  The  answer  proceeds  at  length  to  state  special  matters 
involved  in  the  defense.  It  denied  the  agency  of  Dr.  Graves,  and  any 
knowledge  of  the  agreem<ent  which  plaintiffs  alleged,  or  any  ratification 
of  it.  They  then  alleged  what  indebtedness  D.  Sullivan  &  Co.  held 
against  D.  B.  Fant  and  their  deeds  of  trust,  etc.,  and  what  the  sales 
made  under  same  brought;  that  the  sums  due  them  on  April  5,  1904, 
with  attorney's  fees,  amounted  to  $441,098.33,  and  after  deducting  the 
proceeds  of  such  sales,  the  balance  due  them  was,  on  April  5, 1904,  $265,- 
825.83,  with  interest  thereafter  at  ten  percent  per  annum.  Furthermore, 
that  on  April  19,  1904,  D.  Sullivan  &  Co.  brought  suit  against  D.  R. 
Fant  on  one  of  the  notes  for  $16,000,  less  the  credit  thereon,  in  the 
District  Court  of  Bexar  County,  and  recovered  judgment  against  him  by 
dfefault;  and  on  October  13,  1904,  they  sued  him  also  on  the  other  notes 
for  the  sum  of  $260,000,  less  credit  arising  from  the  sales,  and  recovered 
judgment  also  by  default  and  that  said  judgment  remains  in  full  force. 
Tha*  both  of  said  suits  were  instituted  long  after  the  making  of  the 
alleged  agreement,  and  such  agreement  would  have  constituted  a  de- 
fense in  said  causes,  'and  could  have  been  pleaded  as  a  defense  and  in  bar 
of  plaintiflfa^  right  to  recover  in  said  suits,  and  therefore  the  determina- 
tion and  judgments  in  said  causes  necessarily  involved  such  defense,  and 
necessarily  involved  the  determination  of  the  question  as  to  whether  or 
Dot  D.  Sullivan  &  Co.  had  agreed,  through  Dr.  Graves,  to  sell  the  prop- 
erty and  after  payment  of  the  debts  were  to  return  the  balance  of  pro- 
ceeds and  property  to  plaintiffs,  wherefore  said  judgments  are  res  adjudi" 
caia  as  to  (he  vital  issue  in  this  suit. 
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Defendants  also  pleaded  that  tbe  Graves  contract,  if  made,  related  to 
land  and  conveyances  of  land  and  was  void  under  our  statute  of  frauds. 

Also  pleaded  that  at  the  time  of  said  alleged  contract,  the  property  it 
purported  to  affect  was  community  property  of  Fant  and  wife,  and  at 
that  time  Fant  was  absolutely  insolvent  and  owed  debts  largely  in  ex- 
cess of  the  value  of  the  interest  he  may  have  bad  in  the  property  in 
excess  of  what  he  owed  defendants,  and  the  purpose  of  Fant  and  wife 
in  making  said  arrangement  was  to  have  the  title  to  the  property  when 
reconveyed  by  the  Sullivans  placed  in  such  manner  as  to  hinder,  delay 
and  defraud  the  then  existing  creditors  of  D.  R.  Fant  other  than  the 
Sullivans  and  that  said  contract  was  therefore  void.  Also  that  the 
agreement  was  wanting  in  consideration. 

Defend<ants,  in  the  event  the  agreement  should  be  found  to  have  been 
made  by  Dr.  Graves,  and  that  it  was  binding  on  defendants  for  any 
reason,  pleaded  tbe  sales  made  by  defendants  at  length  and  what  had 
been  received  and  paid  out,  and  what  was  still  due  them,  and  prayed  for 
judgment  for  such  sum  as  might  be  found  to  be  due  them. 

Defendants  disclaimed  as  to  the  Nopal  Mine.  The  Santa  Bosa  Banch 
Co.  disclaimed  as  to  any  property  involved.  D.  J.  Sullivan  answered, 
adopting  part  of  the  defendant's  answer,  and  pleaded  that  he  was  pur- 
chaser of  the  property  conveyed  to  him  and  asked  that  his  title  be  quieted. 
Some  supplemental  pleadings  were  filed  on  both  sides,  which  it  does 
not  appear  necessary  to  set  forth. 

The  cause  was  submitted  to  the  jury  upon  19  special  issues,  and 
decree  was  entered  on  their  findings  for  the  sum  of  $65,841.01  in  favor 
of  plaintiff,  Lucie  A.  Fant,  and  also  in  her  favor  for  certain  lands, 
and  likewise  in  her  favor  cancelling  the  deed  from  D.  Sullivan  to  D. 
J.  Sullivan,  of  August  22,  1906,  for  33,826  acres  of  the  Santa  Bosa 
Banch. 

The  first,  second  and  third  assignments  of  error  complain  of  the  re- 
fusal of  an  instruction  to  find  for  the  defendants,  because  the  judgments 
taken  against  D.  B.  Fant,  referred  to  above,  were  res  adjudicata  of  the 
issues  and  matters  involved  in  this  suit.  This  assignment  we  overrule 
for  the  reason  that  Mrs.  Fant,  the  plaintiff  here,  was  in  no  sense  a  party 
to  said  judgments.  This  is  intended  to  dispose  of  all  other  assignments 
which  may  refer  to  the  question. 

The  forty-sixth  assignment  complains  of  the  overruling  of  defendant's 
plea  of  misjoinder  of  parties.  The  proposition  is  that  the  subject  mat- 
ter of  the  suit  being  the  community  property  of  D.  B.  Fant  and  wife, 
the  latter  was  an  improper  party  and  improperly  joined.  This  plea 
was  addressed  to  and  founded  upon  the  case  as  stated  in  the  petition, 
and  upon  those  allegations  the  plea  was  properly  overruled.  The  peti- 
tion stated  a  case,  which,  if  subs-tantiated  by  evidence,  constituted  a  gift 
by  Fant  to  his  wife  of  community  property,  which  made  it  her  separate 
property. 

The  fifty-second  assignment  involves  consideration  of  the  following 
proposition : 

"If  the  contract  of  January  7,  1904,  wtas  ever  made,  the  consideration 
moving  from  the  Fants  in  such  contract  was  a  community  consideration, 
and  whatever  benefits  accrued  in  said  contract  belonged  to  the  com- 
munity estate  of  Fant  and  wife;  if  Fant  and  the  parties  attempted  to 
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Feet  the  fruits  of  that  contract  in  Mrs.  Fant  as  her  separate  property, 
and  if^  in  law^  it  could  have  that  effect,  then  such  contract  was  fraudu- 
lent and  void  in  law  for  the  reason  that  at  the  tim«  of  the  making  of 
the  contract  Fant  was  insolvent,  and  the  necessary  effect  of  that  con- 
tract, so  far  as  it  attempted  to  vest  the  rights  under  it  in  Mrs.  Fant  as 
her  separate  property,  was  to  hinder,  delay  and  defraud  the  creditors 
of  D.  B.  Fant.  In  such  case  the  law  presumed  it  fraudulent  and  the 
evidence  raised  that  intent,  and  the  court  erred  in  failing  upon  request 
of  defendants^  counsel  to  submit  that  issue  to  the  jury,  particularly  in 
view  of  the  fact  that  Fant  was  not  only  insolvent,  but  after  the  making 
of  said  contract  no  assets  of  any  character  remained  in  his  hands  suffi- 
cient to  satisfy  his  debts  in  whole  or  in  parf 

We  deem  it  advisable  to  deal  with  this  contention  in  limine.  It  is 
manifestly  unsound.  If,  by  the  arrangement  set  up  in  the  petition,  the 
remainder  of  the  property,  after  satisfying  the  indebtedness  of  Fant  to 
Sullivan,  was  Mrs.  Fant^s  by  gift,  "as  the  proposition  presupposes,  then 
although  the  transaction  may  have,  by  reason  of  Fanfs  inability,  follow- 
ing this  gift,  to  discharge  his  debts  to  other  creditors,  been  void,  it 
would  only  be  so  as  to  such  other  creditors,  and  upon  their  compkint. 
The  rule  on  the  subject  is  plainly  announced  in  Miller  v.  Koertge,  70 
Texas,  163:  "The  language  of  the  statute  in  reference  to  fraudulent 
conyeyances  is  that  such  'shall  be,  as  to  such  creditors,  void.'  But  it  is 
universally  held  that  by  this  is  not  meant  that  the  conveyance  is  abso- 
lutely void,  that  is  to  say,  null  to  all  intents  and  purposes  as  to  the 
persons  attempted  to  be  defrauded,  but  it  is  subject  to  be  avoided  by 
a  creditor,  proceeding  according  to  the  due  course  of  law.  For  example, 
he  can  not  act  upon  the  theory  that  as  to  him  the  conveyance  is  abso- 
lutely void  and  take  a  deed  from  his  debtor.''  Another  principle  ap- 
proved in  the  same  Case  is  that  ^'should  a  surplus  remain  after  paying 
the  debts,  it  would  belong  to  the  grantee,  for  the  grantee's  title  fails 
only  as  far  as  it  stands  in  the  way  of  creditors."  We  think  all  this  ap- 
plies with  peculiar  force  to  that  class  of  conveyances  that  are  gifts  of 
property.  Therefore  a  direct  gift  of  property  does  not  set  itself  aside, 
simply  because  creditors  of  the  donor  exist  who  are  thereby  left  without 
other  means  out  of  which  to  satisfy  their  claims.  They  can  have  it  set 
aside  to  the  extent  that  they  are  affected  by  it,  but  beyond  that  the  gift 
is  valid.  In  other  words,  the  donee  takes  the  property  subject  to  the 
demands  of  such  creditors.  The  attack  which  the  requested  charge 
sought  to  make  on  the  transfer  did  not  come  from  any  such  creditor. 
In  this  connection  it  may  be- well  to  state  the  requested  charge  upon 
which  the  above  proposition  is  founded.    It  reads: 

"In  this  cause  now  come  the  defendants  and  request  the  court  to  in- 
struct the  jury  as  follows:  That  if  there  was  any  agreement  entered 
into  between  Amos  Gravies,  Sr.,  and  the  plaintiffs  in  this  case,  as  al- 
leged in  said  petition,  and  if  Amos  Graves,  Sr.,  was  the  agent  of  de- 
fendants, D.  Sullivan  or  D.  Sullivan  &  Co.,  subsequent  to  the  making 
thereof,  if  yon  find  that  Amos  Graves,  Sr.,  made  such  agreement,  rati- 
fied the  same,  then,  if  said  agreement  was  made  by  the  said  D.  R. 
Fant  and  Lucie  A.  Fant  for  the  purpose  and  with  the  intention  of  hin- 
dering, delaying  or  defrauding  the  creditors  of  the  said  D.  R.  Fant, 
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it  can  not  be  enforced^  and  if  you  bo  find,  you  are  instructed  to  find  a 
yeidict  in  favor  of  the  defendants." 

We  think  it  will  be  readily  seen  that  this  instruction  would  have 
branded  the  transaction  as  an  illegal  one  upon  its  face,  instead  of  deal- 
ing with  it  as  above  explained.    It  was  incorrect  and  properly  refused. 

We  may  here  also  advert  to  the  fact  that  this  effort  of  Fant  to  make 
a  gift  to  his  wife  was  not  by  a  direct  conveyance,  but  was  through  the 
instrumentality  of  defendants,  the  title  to  the  property  to  be  first  vested 
in  the  latter  and  by  them,  after  performing  the  trust,  to  be  turned  over 
or  deeded  to  the  donee.  It  may  be  that  defendants  in  so  acting  as 
trustees  in  thus  being  parties  to  the  gift  would  render  themselves  liable 
to  the  donor's  other  creditors,  in  certain  circumstances,  if  such  cred- 
itors were  caused  to  lose  their  recourse  on  the  property  through  their 
acts,  yet  it  seems  clear  to  us  that  no  such  consideration  could  avail  de- 
fendants in  the  circumstances  of  this  case.  Defendants  were  not  inter- 
posing this  defense  either  to  protect  themselves  against  such  other  cred- 
itors, or  in  the  interest  of  such  other  creditors,  nor  could  the  annulment 
of  the  gift,  in  any  event,  avail  such  other  creditors.  The  Messrs.  Sulli- 
van had  title  to  all  the  property  under  the  terms  of  their  deeds  of  trust 
and  chattel  mortgages,  and  claimed  it  as  theirs.  This  being  so  and  the 
gift  being  declared  void  and  of  no  effect,  how,  in  that  situation,  the 
other  creditors  would  be  benefited  we  are  at  a  loss  to  see.  The  only  pro- 
tection they  would  have  in  the  way  of  recourse  on  the  property  would 
seem  to  lie  in  the  sustaining  of  the  gift,  for  then  the  property  is  sub- 
ject to  their  claim.  The  setting  of  it  aside  would  leave  it  the  prop- 
erty of  the  defendants.  We  do  not  believe  that  an  agent  or  trustee 
through  whom  a  gift  of  property  is  being  effectuated,  can,  after  the  title 
has  been  vested  in  him  for  that  purpose,  have  the  gift  declared  void 
where  the  purpose  and  only  effect  would  be  to  enable  hiin  to  keep 
the  property  for  himself. 

At  this  place  we  may  consider  another  question  upon  which  we  doubt 
there  being  any  assignment  of  error  in  the  briefs,  but  which  is  discussed 
at  length  in  one  of  the  briefs  of  counsel  for  appellants,  which  question 
is  the  statute  of  frauds  as  concerning  the  parol  arrangement  upon  which 
plaintiffs  seek  to  establish  the  alleged  gift,  the  same  affecting  lands. 
Express  trusts  in  land  are  not  within  our  statute  of  frauds  and  can 
exist  and  be  proved  by  parol.  Holland  v.  Farthing,  2  Texas  Civ.  App., 
155,  and  cases  cited;  Chilson  v.  Beeves,  29  Texas,  276. 

The  fourth  assignment  is  that  the  court  erred  in  overruling  the  mo- 
tion for  new  tri'al  in  that  the  testimony,  and  in  any  event  the  over- 
whelming weight  and  preponderance  of  the  testimony,  shows  that  Dr. 
Graves  was  not  acting  as  the  agent  of  defendants,  nor  that  any  of  them 
ever  authorized  him  to  make  the  agreement  as  found  by  the  jury. 

The  fifth  is  that  the  testimony,  or  in  any  event  the  overwhelming 
weight  and  preponderance  thereof,  establishes  that  Dr.  Graves  did  not 
make  the  contract,  and  if  he  did  do  so,  there  was  no  competent  evidence 
showing  tliat  in  making  same  he  was  the  agent  of  D.  Sullivan  and  D. 
Sullivan  &  Co.,  or  that  he  was  ever  authorized  by  them  to  do  so; 
and  the  undisputed  evidence  is  that  in  all  his  acts,  declarations  and 
statements  he  was  the  agent  of  plaintiffs  and  was  acting  for  and  in  be- 
half of  them.    These  propositions  are  the  bases  also  of  the  sixth  and 
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seventh  assignmentB.  The  eighth  asserts  the  kindred  proposition  that 
there  was  no  proof  that  D.  Sullivan,  W.  C.  Sullivan  or  D.  Sullivan  & 
Co.  ever  ratified  the  said  agreement,  or  that  they  or  either  of  them  were 
ever  informed  of  or  knew  that  Dr.  Graves  on  or  about  January  7, 1904, 
had  nmde  said  agreement  in  their  behalf,  if  he  did  make  the  agree- 
ment, and  the  evidence  fails  to  show  that  they,  or  either  of  them,  ever 
made  any  declarations  or  did  any  act  or  thing  under  said  agreement 
which  in  any  manner  tended  to  show  a  knowledge  of  said  agreement 
or  a  ratification  of  the  same,  but  upon  the  contrary  the  undisputed  evi- 
dence shows  that  neither  they,  nor  either  of  them,  were  ever  advised  or 
informed  that  plaintiffs  claimed  that  there  was  such  agreement,  or  that 
there  was  such  agreement,  until  by  the  institution  of  this  suit. 

The  testimony  of  Dr.  Graves,  in  substance,  was  that  he  was  not  sent 
or  authorized  by  the  Sullivans  to  make  the  arrangement  or  agreement; 
and  tha4;  he  never  made  or  undertook  to  make  any  such  agreement.  His 
testimony  went  to  show  that  he  never  acted  for  the  Sullivans  on  the 
occasion  of  his  visits  to  the  Fants  and  that  what  he  did  was  solely  in 
the  tatter's  behalf  and  consisted  in  urging  Mr.  Sullivan,  in  their  interest, 
to  do  something  for  them  in  the  way  of  letting  them  have  money  to 
live  on  and  to  allow  them  something  as  a  gratuity  out  of  the  properly. 

Of  course,  if  Dr.  Graves'  testimony  had  been  that  he  made  the  con- 
tract at  the  instance  of  Mr.  Sullivan,  the  assignment  under  considera- 
tion could  not  seriously  be  made;  but  the  fact  that  his  testimony  was  as 
above,  which  was  in  harmony  with  what  was  testified  to  by  defendants, 
and  the  absence  of  any  writings,  and  the  absence  of  any  meetings  be- 
tween the  Fants  and  the  defendants,  showing  directly  that  the  latter 
made  or  participated  in  the  making  of  any  contract,  or  knew  what  "tran- 
spired between  the  Fants  and  Dr.  Graves  in  re'ference  to  a  contract, 
all  necessitated  proof  of  any  contract  which  was  binding  on  the  Sulli- 
vans by  means  of  circumstantial  evidence,  the  difficulties  surrounding 
which  are  well  known. 

The  only  question  which  addresses  itself  to  us  upon  these  assignments 
is  whether  there  were  circumstances  sufficient  to  have  authorized  the 
jury  to  reach  the  conclusions  they  did,  and  if  there  were,  then  our  power 
to  revise  their  judgment  in  such  a  matter  does  not  exist. 

The  circumstances  admitted  in  evidence  and  upon  which  plaintiffs  rely 
were  in  part  as  hereafter  stated. 

The  testimony  of  Fant  and  Mrs.  Fant  and  others  of  the  family  was, 
iQ  substance,  that  Dr.  Graves  came  to  their  house  and  announced  that 
Mr.  Sullivan  had  sent  him  to  have  him  (Fant)  call  off  the  sale  of  the 
Santa  Rosa  Banch  at  $2.50  an  acre;  that  if  he  would  stop  the  sale  of  it 
Mr.  Sullivan  would  sell  it  out  under  a  deed  of  trust  and  buy  it  in  and 
sell  it  out  for  $3.50  or  $4.00  an  acre,  and  if  he  did  not,  would  take  it 
himself  at  $3.00  an  acre.  Then  Fant  spoke  up  about  the  Cioyote  Banch, 
saying  that  he  owed  $37,000  on  that  and  Dr.  Graves  said  Mr.  Sullivan 
would  take  up  and  carry  it  also  and  buy  it  and  sell  it  out  at  $3.50  or 
$4.00  an  acre,  and  the  equity  on  all  the  property,  lands  and  cattle,  he 
would  give  back  to  Mrs.  Fant.  That  Fant  then  said :  "I  haven't  any- 
thing on  earth  to  live  on,  what  will  iny  family  do?"  Dr.  Graves  then 
said  he  would  go  and  see  Mr.  Sullivan  about  this.  When  he  came  back 
an  hour  or  two  afterward  he  told  us  thut  Mr.  Sullivan  would  allow  us 
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$335  a  montK  to  liye  on.  Thereupon  Fant  had  his  son  and  Mr.  Scott, 
who  had  been  sent  off  empowered  to  make  a  sale  of  the  Santa  Bosa 
Banch  for  $2.50  an  acre,  recalled  by  telephone.  Dr.  Graves  said  also 
that  John  C.  Sullivan  would  have  to  have  an  attorney's  fee  of  ten  per 
cent,  or  $40,000  which  Pant  said  was  all  right.  Fant  testified  that  there 
was  present  at  that  interview  his  wife  and  his  daughter,  Irma  Fant 

Mrs.  Fant  testified  similarly:  '^He  said  that  Mr.  Sullivan  sent  him 
to  see  if  we  would  stop  the  sale  of  the  Santa  Bosa  Banch  at  $2.50  an 
acre,  and  said  if  we  would,  and  then  let  Mr.  Sullivan  sell  out  all  the 
property  under  a  deed  of  trust  and  buy  it  in,  that  after  he  sold  it  he 
would  pay  himself  out  of  the  proceeds  of  the  Santa  Bosa  land  and 
give  his  son,  John,  his  ten  per  cent,  attorney's  fees  and  hand  back  the 
equity  in  the  Santa  Bosa  Banch  and  give  all  the  property  back  after 
he  had  paid  himself  and  Mr.  John  Sullivan  his  a'ttomejr's  fees,  that  he 
would  give  me — ^he  said  he  wouldn't  give  anything  to  Mr.  Fant,  that  he 
wad  going  to  do  this  for  me,  that  he  would  pay  tiie  loan  on  the  Coyote 
Banch  and  would  carry  this  as  he  had  the  other  property."  That  the 
question  came  up  about  what  Mr.  Fant  was  to  live  on,  and  after  Dr. 
Graves  had  gone  off  to  see  Mr.  Sullivan  about  this  he  returned  and  said 
that  "Mr.  Sullivan  agrees  to  let  your  family  have  $335  per  month  for 
family  expenses  until  the  land  is  sold  or  there  is  a  settlement,"  and  Mr. 
Fant  said,  "Yes,  I  want  to  pay  him  every  cent  I  owe  him,  I  want  to  pay 
everyone  else  all  that  I  owe  them,"  and  then  the  attorneys  in  fact  were 
phoned  to  return.    Miss  Irma  Fanf  s  testimony  was  in  effect  the  same. 

There  is  no  question  that  the  proof  was  sufficient  to  establish  tha»t  the 
agreement  was  made,  and  was  acted  upon  and  relied  upon  by  Fant,  and 
that  a  suflScient  consideration  was  shown  to  support  it,  and  it  would  be 
binding  on  defendants  if  Mr.  Sullivan  or  D.  Sullivan  &  Co.  authorized 
Dr.  Graves  to  go  and  make  such  an  agreement,  or  went  on  and  acquired 
the  properly  with  knowledge  that  such  an  agreement  had  been  made 
under  the  circumstances  above  stated  and  was  being  relied  on  by  the 
Fants. 

Among  the  circumstances  shown  as  throwing  light  upon  such  authori- 
zation or  knowledge,  are: 

1st.  It  appears  from  evidence  that  beginning  with  the  following 
month  the  $335  monthly  allowance  was  paid  by  the  Sullivans,  Dr. 
Graves  being  the  person  through  whom  it  was  delivered  to  Mrs.  Fant. 
This  is  no  insignificant  factor  in  the  case.  The  evidence  in  connection 
with  this  was  sufficient  to  warrant  the  jury  in  concluding  that  this  was 
done  in  pursuance  of  the  agreement  that  had  been  made  by  Dr.  Graves. 
They  were  authorized  to  conclude  that  this  much  of  the  agreement  was 
known  to  Mr.  Sullivan,  and  it  is  not  likely  that  he  would  be  found 
carrying  out  a  part  of  it,  in  ignorance  of  everything  else  connected  with 
it.  Their  relations  to  Mr.  Fant  prior  to  the  time  of  the  alleged  agree- 
ment were  not  such  as  suggest  the  view  that  this  monthly  allowance 
sprung  from  philanthropy.  It  is  more  reasonably  accounted  for  upon 
the  theory  of  some  understanding  of  which  the  advances  formed  a  part, 
and  if  this  was  so,  then  ignorance  of  what  the  understanding  was 
under  which  it  was  paid  could  hardly  be  ascribed  to  defendants. 

It  is  true  that  the  first  note  for  $335  signed  by  Mrs.  Fant,  that  was 
produced  at  the  trial,  was  dated  June  3, 1904,  which  was  after  the  sales 
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of  the  property  under  the  deeds  of  trust.  If  this  really  was  the  first 
allowance  made^  the  circumstance  under  consideration  would  have 
amounted  to  little  or  nothing,  and  would  have  been  corroboration  of  the 
testimony  of  Dr.  Graves  that  the  agreement  for  the  allowance  was 
made  in  April  or  May,  1904,  on  his  importunity,  after  the  foreclosure, 
and  was  therefore  not  a  part  of  the  agreement  of  January,  1904.  But 
it  also  was  made  to  appear  that  on  June  30,  1904,  a  note  for  $1704.49 
was  given  to  take  up  a  number  of  prior  notes  that  had  been  given  for 
advances,  and  which  had  been  destroyed.  The  Fants  testified  that  these 
prior  notes  were  given  for  monthly  advancements  of  $335  each,  the  first 
two  of  which  were  made  at  one  time,  evidenced  by  a  single  note  of  $670 
made  one  or  two  months  after  the  agreement  in  January.  The  diiler- 
enoe  in  the  amount  of  the  $1704.49  with  the  sum  of  the  previous  month- 
ly allowances,  was  accounted  for  as  representing  interest  and  some  taxes. 
It  also  appeared  that  the  $1704.49  note  and  subsequent  notes  given 
monthly  for  the  $335  allowance  were  signed  by  Mrs.  Fant  alone,  without 
security,  thus  indicating  that  the  notes  were  taken  more  as  memoranda 
in  connection  with  some  understanding  than  as  original  contractual 
obligations. 

2d.  On  January  27,  1904,  defendants  loaned  Fant  $3850  without  ad- 
ditional security.  Considering  their  relations  to  Fant  prior  to  January, 
1904,  the  fact  had  some  significance,  as  it  indicated  a  change  of  attitude, 
which  could  hardly  be  accounted  for  except  on  the  theory  of  some  agree- 
ment or  understanding.  There  was  also  a  statement  of  D,  Sullivan  to 
A.  J.  Bell  in  January,  1904,  to  the  effect  that  he  did  not  intend  to  close 
out  Col.  Fant;  also  a  statement  of  W.  C.  Sullivan  who,  after  the  trustees' 
sale  of  the  Santa  Bosa  Ban6h,  went  to  the  residence  of  Fant  and  in- 
formed him  that  everything  had  come  out  all  right  and  thait  there  were 
no  bidders,  and  asked  for  the  title  papers  to  the  ranch ;  also  the  state- 
ment of  W.  C.  Sullivan  to  John  Lewis  in  the  fall  of  1904  that  Fant 
would  get  $3.00  an  acre  for  the  Santa  Bosa  Banch  but  not  until  he  was 
able  to  make  title. 

3d.  The  agreement  as  testified  to  by  plaintiffs  provided  that  D. 
Sullivan  &  Co.  was  to  take  up  and  carry  the  debt  on  the  Coyote  Banch. 
The  title  to  this  ranch  seems  to  have  been  found  in  some  confusion,  and 
on  June  24,  1904,  J.  C.  Sullivan  testified  that  he  had  examined  the 
title  to  the  ranch  for  D.  Sullivan  &  Co.  In  the  expense  account  attached 
to  defendants'  answer  is  the  item  of  June  15,  1904,  "Ogden  &  Brooks 
examining  Coyote  abstract,  $250.^'  That  opinion  was  unfavorable. 
On  June  24,  John  C.  Sullivan  wrote  Mrs.  Fant  a  letter  in  which  he 
stated :  "Kindly  advise  me  as  soon  as  you  can  whether  or  not  you  de- 
sire D.  Sullivan  &  Co.  to  take  up  the  Bussell  &  Ward  loan.''  This 
referred  to  the  loan  on  the  Coyote  Banch.  This  indicated  that  D. 
Sullivan  &  Co.  had  knowledge  of  another  provision  of  the  agreement  as 
testified  to  by  plaintiffs. 

4th.  It  appears  that  John  Shy,  about  July  1,  1904,  had  a  conversa- 
tion with  Mr.  D.  Sullivan  and  told  him  that  they  said  that  they  (Fants) 
didn't  think  Mr.  Sullivan  should  be  particular  about  a  thing  of  that 
kind  (sale  of  cattle),  that  he  had  plenty  of  security  and  was  giving  all 
the  money  to  Mrs.  Fant  after  he  got  his  debt  paid,  and  Mr,  Sullivan's 
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reply  was  that  he  didn^t  want  anything  except  }i»t  what  bis  mortgage 
called  for.    This  was  after  the  trustees'  sales. 

6th.  About  February  or  March,  1905,  Mrs.  Fant  and  her  daughter 
went  to  see  Mr.  D.  Sullivan  about  having  a  settlement.  It  appears  that 
what  led  to  this  was  that  Mrs.  Fant  had  previously  sent  for  Dr. 
Graves  about  a  settlement  and  the  latter  returned  with  two  propositions 
from  Mr.  Sullivan.  On  this  visit  Mr.  Sullivan  submitted  the  same 
propositions.  Mrs.  Fant  asked  if  that  was  the  best  he  could  do,  to  which 
he  replied  that  none  of  the  lands  had  been  sold  and  if  she  insisted  on  an 
immeidiate  settlement,  that  was  the  best  he  could  do,  but  if  she  would 
wait  she  would  get  more.  Asked  if  she  told  Mr.  Sullivan  what  Dr. 
Graves  had  agreed  to  as  his  representative,  she  testified:  ^'I  told  him 
that  Dr.  Graves  had  said  that  all  he  wanted  was  what  Mr.  Fant  owed 
him,  and  when  I  said  that,  Mr.  Sullivan  said:  HTes,  yes,  Mrs.  Fant^ 
all  I  want  is  my  money.' "    The  daughter  testified  likewise. 

6th.  Mrs.  Fant  testified  that  in  April,  1905,  she  went  to  defendant's 
bank  to  see  about  the  delayed  monthly  allowance,  which  was  paid  to  her; 
that  before  leaving  she  asked  Mr.  Sullivan  if  he  had  done  anything,  if 
he  had  a  buyer  for  the  Weedy  land.  Mr.  Sullivan  spoke  of  someone 
who  was  thinking  about  it,  and  said  to  Mrs.  Fant:  '^How  much  must 
I  ask,  Mrs.  Fant,  or  how  little  must  I  take  for  the  Weedy  land?"  and 
she  answered  to  take  all  he  could  get,  but  don't  sell  for  less  than  $2.50 
an  acre. 

7th.  A  note  for  $744.40,  dated  June  30,  1904,  signed  by  Mrs.  Fant, 
the  body  of  which  was  written  by  Mr.  Sullivan,  recited  that  the  money 
was  advanced  for  payment  of  taxes  on  "some  of  my  property  in  which  D. 
Sullivan  &  Oo.  have  no  interest."  This  implied  that  there  was  some 
properly  of  hers  in  which  D.  Sullivan  &  Oo.  had  an  interest^  and  no 
other  such  property  is  indicated  by  this  record,  except  that  in  question. 

The  above  does  not  constitute  all  the  evidence  which  tends  to  show 
that  the  agreement  had  been  entered  into,  through  Dr.  Graves,  by  the 
SuUivans,  or  that  they  had  sold  the  property  under  the  deeds  of  trust 
and  bought  it  in  with  knowledge  of  and  in  subordination  to  said  agree- 
ment as  made  on  their  behalf.  This  opinion  would  be  too  extended  if 
we  discussed  this  feature  of  the  case  at  greater  length,  but  enough  of  the 
evidence  has  been  outlined  to  shown  that  the  circumstances  were  not  only 
sufiicient,  but  abundant  to  point  the  jury  to  the  conclusions  just  stated. 
We  have  stated  only  testimony  about  the  admissibility  of  which  no 
question  could  properly  be  raised.  What  has  just  been  stated  re- 
quires us  to  overrule  the  assignments  nine  to  twelve  inclusive. 

The  thirteenth  and  fifteenth  assignments  of  error  complain  of  per- 
mitting W.  W.  Jones  to  testify  to  staitements  made  to  him  by  Dr. 
Graves  in  the  latter's  oflBce  while  the  property  was  being  advertised  for 
sale  under  the  deeds  of  trust.  The  fourteenth  complains  of  the  same 
witness  testifying  to  substantially  the  same  statements  of  Dr.  Graves 
made  to  him  in  a  conversation  at  the  Elite  Hotel  after  the  conversation 
thai  occurred  in  the  ofiBce;  and  the  sixteenth  assignment  complains  of 
a  like  conversation  testified  to  by  Jones  as  occurring  at  the  Elite  Hotel, 
after  the  first  conversation  in  said  hotel.  The  same  proposition  is  ad- 
vanced under  the  above  assignment  and  is  as  follows : 

'^To  render  the  declarations  of  an  agent  admissible  against  the  prin- 
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dpal  such  declarations  must  have  been  made  concerning  an  act  within 
the  scope  of  the  authority  of  the  agent  and  at  the  time  tiiat  the  act  was 
being  performed  by  the  agent.  If  the  declarations  be  made  before  or 
after  the  act  was  done^  it  is  not  a  part  of  the  res  gestae;  therefore^  not 
admissible.  Statements,  representations  or  admissions  must  have  been 
made  by  the  agent  at  the  time  of  the  transaction,  and  either  while  he 
was  actually  engaged  in  the  performance  or  so  soon  as  to  be  in  reality 
a  part  of  the  transaction.  Declarations,  statements  or  admissions  of  an 
agent  made  before  the  performance  of  an  act  was  undertaken,  or  after 
it  was  completed,  or  while  the  agent  was  not  engaged  in  the  per- 
formance, or  after  his  authority  had  expired,  are  not  admissible.  The 
declarations  or  statements  of  the  witness.  Dr.  Oraves,  to  the  witness 
W.  W.  Jones^  were  not  made  under  the  above  facts  or  circumstances  so 
as  to  make  them  admissible.  The  court,  therefore,  erred  in  permitting 
sadd  statements  and  declarations  of  Dr.  Graves  to  go  in  evidence.'' 

The  first  of  said  conversations  occurred  while  the  property  was  being 
advertised  for  sale;  the  second  one,  according  to  Jones'  testimony,  oc- 
curred about  a  month  after  tiiis;  and  the  third  Jones  testified  occurred 
also  about  a  month  after  the  first  conversation  had  in  Dr.  Graves'  office. 
These  conversations  were  all  located  prior  to  the  obtaining  from  the 
Pants  of  the  confirmatory  deed^  made  in  October,  1904,  which  confirmed 
the  sales  that  had  been  made  under  the  deeds  of  trust,  and  we  may 
here  remark  that  one  of  the  findings  of  the  jury  was  that  the  agency  of 
Dr.  Graves  on  behalf  of  D.  Sullivan  and  D.  Sullivan  ft  Co.  continued 
up  to  the  time  of  the  making  of  said  confirmatory  deed,  although  this 
latter  statement  of  ours  we  lay  no  stress  on  in  deposing  of  these  par- 
ticular assignments. 

The  conyersation  that  occurred  in  Dr.  Graves'  office  was  thus  nar- 
rated by  Jones.  '^I  asked  him  if  Mr.  Fant  was  going  to  make  no  move 
to  save  all  of  this  property,  if  he  was  going  to  let  all  this  property  go  for 
a  mere  song  and  if  Sullivan  was  going  to  take  all  the  property  away 
from  him.  He  told  me  he  wasn't,  told  me  Mr.  Sullivan  was  going  to 
sell  the  property,  that  he  couldn't  get  Mr.  Fant  to  settle  with  him,  and 
he  regarded  Mr.  Fant  as  being  incapable  of  attending  to  business  any 
longer,  that  he  was  on  a  decline  mentally,  that  he  was  going  to  sell  the 
property,  pay  himself,  pay  the  expenses  of  the  sale,  and  that  he  was 
going  to  turn  the  balance  of  that  money  over  to  Mrs.  Fant,  and  that 
Mr.  Sullivan  had  told  him  to  tell  Mrs.  Fant  that  he  would  guarantee 
$3.00  an  acre  for  the  Santa  Bosa  Ranch,  and  when  he  sold  all  the  prop- 
erty and  got  in  all  the  money,  after  having  taken  out  his  money — ^what 
he  owed  him — the  interest  and  ten  percent,  then  he  was  to  turn  the 
balance  of  the  money  over  to  her,  and  he  went  on  and  said  people 
talked  about  Mr.  Sullivan  as  being  a  mean  man,  a  robber,  a  man  who 
wouldn't  do  right,  but  that  he  had  done  business  with  him  for  years 
and  he  had  never  done  business  with  a  straighter  man,  a  squarer  man,  or 
a  more  upright  man  than  Mr.  Sullivan.  And  he  said  that  Mr.  Sulli- 
van was  going  to  show  the  world  that  he  was  an  honorable  man,  that 
he  was  going  to  treat  her  right,  that  he  wasn^t  going  to  rob  her  or  the 
children  out  of  a  dollar,  that  be  was  going  to  take  his  money — what 
belonged  to  him — take  out  the  expenses  of  the  sale  and  turn  the  balance 
of  the  proceeds  and  the  entire  estate  over  to  her;  and  he  said  he  was  tiien 
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furnishing  her  so  much  money  per  month  and  that  he  had  gone  down  to 
see  Mr.  Fant  and  got  Jim  Scott  to  stop  a  sale  of  the  land.'^ 

Counsel  for  defendants,  having  previously  interposed  objection  to  this 
testimony,  now  moved  to  strike  out  the  entire  statement,  that  the  said 
statements  or  declarations  of  Dr.  Graves  were  not  made  by  him  at  the 
time  or  during  the  making  of  the  alleged  contract  in  January,  but  were 
made  some  months  afterwards,  and  they  were  inadmissible  because  they 
did  not  accompany  the  transaction  set  up  as  constituting  the  agreement. 

Some  of  the  statement,  as  narrated  by  Jones,  was  asked  by  counsel 
for  plaintiff  to  be  stricken  out  and  the  jury  instructed  not  to  consider 
it.  The  part  to  which  this  applied  was :  "And  he  went  on  and  said 
people  talked  about  Mr.  Sullivan  as  being  a  mean  man,  a  robber,  a  man 
who  wouldn't  do  right,  but  that  he  had  done  business  with  him  for 
years  and  had  never  done  business  with  a  straighter  man,  a  squarer  man, 
or  a  more  upright  man  than  Mr.  Sullivan,"  In  response  to  this  the 
court  had  that  portion  read  to  the  jury  by  the  stenographer  and  directed 
the  jury  not  to  consider  it.  In  doing  this  colloquies  arose  and  the  read- 
ing of  that  portion  was  repeated  twice  and  the  jury  emphatically  told 
to  dismiss  it  from  their  minds  and  not  to  consider  it.  This  proceeding 
is  assigned  as  error  by  the  eighteenth  assignment,  the  error  asserted 
being  that  by  the  repeated  readings  of  it  the  effect  was  to  impress  it 
upon  the  jury,  thereby  causing  them  to  consider  it  instead  of  discard- 
ing it.  "We  think  the  statement  was  not  clearly  detrimental  to  defend- 
ants, and  it  may  be  said  to  have  been  favorable.  But  it  is  evident  that 
if  there  was  any  of  the  statement  that  was  admissible  (and  we  think 
there  was)  defendants'  objection  to  the  statement  as  a  whole  did  not 
apply  to  any  particular  portion  thereof,  and  but  for  the  request  of  plain- 
tiffs' counsel  to  eliminate  the  portion  referred  to,  the  whole  would  have 
gone  to  the  jury  without  error,  and  been  subject  to  be  consiflered  by  the 
jury  and  discussed  by  counsel.  The  objection,  under  the  circumstances, 
can  not  be  that  the  portion  was  admitted,  but  is  that  having  been  ad- 
mitted the  court  impressed  that  portion  firmly  upon  the  attention  of 
the  jury.  We  can  not  understand  how  it  is  possible  for  a  court,  in  any 
case,  to  direct  the  jury  not  to  consider  certain  evidence  without  clearly 
and  unmistakably  pointing  out  to  them  such  evidence.  We,  therefore, 
at  this  place,  overrule  said  eighteenth  assignment  of  error. 

But  to  get  back  to  assignments,  thirteen,  fourteen  and  fifteen.  Ap- 
pellees justify  the  admission  of  W.  W.  Jones'  testimony  ^upon  several 
theories : 

1st.  That  it  was  admissible  for  the  purpose  of  discrediting  the  tes- 
timonv  of  Dr.  Graves. 

2d.  That  appellants  introduced  substantially  similar  statements  un- 
der similar  conditions,  of  Dr.  Graves  made  to  Geo.  W.  West  and  thereby 
waived  the  error,  if  any. 

3d.  That  it  appears  that  appellan,ts  in  the  cross-examination  of 
Jones  brought  out  the  same  evidence. 

4th.  That  it  appears  that  there  was  a  common  design  existing  be- 
tween Dr.  Graves  and  D.  Sullivan,  which  had  for  its  purpose  the  obtain- 
ing of  plaintiffs'  property  by  fraud,  and  therefore  the  acts  and  declara- 
tions of  Dr.  Graves  were  competent  testimony. 
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5tlL  Thaifc  the  statements  were  made  by  Dr.  Graves  in  the  per- 
formance of  his  agency  and  were  therefore  a  part  of  the  res  gestae. 

If  any  one  of  tibese  positions  be  sounds  we  need  not  give  our  opinion 
as  to  the  others.  We  think  the  evidence  was  proper  for  the  first  of  the 
above  reasons,  and  there  was  no  ^qnest  for  an  instruction  restricting  the 
effect  of  the  testimony.  It  is  true  that  at  the  time  Jones  was  allowed  to 
give  said  testimony^  defendants  had  not  been  called  on  to  introduce  any 
testimony  and  Dr.  Graves  who  was  afterwards  called  as  their  witness 
had  not  testified.  When  he  did  testify,  however,  he  denied  the  making 
by  him  of  the  agreement  as  alleged  and  testified  to  by  plaintiff,  and,  to 
state  it  briefly,  his  testimony  in  material  matters  on  this  subject  could 
not  be  true  and  some  of  his  statements  as  testified  to  by  Jones  also  true. 
He  was  defendants^  witness  and  there  were  contained  in  the  testimony  of 
Jones  statements  concerning  material  matters  which  defendants  were 
entitled  to  use  to  discredit  him,  hence  there  was  no  error  in  admitting 
it 

The  fact  that  this  impeaching  testimony  was  admitted  before  Dr. 
Graves  testified,  is  immaterial  here.  That  he  would  be  a  witness  for  de- 
fendant in  the  main  issue  must  have  been  apparent  in  view  of  the  answer 
of  defendants,  and  this  proved  to  be  so.  The  introduction  of  Jones' 
testimony  was  untimely,  but  that  affected  the  order  of  proof  merely. 
From  the  standpoint  we  occupy  we  are  to  look  to  the  whole  record,  and 
pass  upon  the  question  in  the  light  of  the  record  as  it  is,  and  as  the 
state  of  the  evidence  when  the  case  was  submitted,  and  as  things  then 
were  no  error  existed  in  the  presence  of  this  testimony  of  Jones. 

Similar  testimony  of  statements  made  by  Dr.  Graves  to  Geo.  W.  West 
and  to  A.  Drumm  are  complained  of  by  the  nineteenth  and  twentieth  as- 
mgnmeaa^is  for  like  reasons,  but  the  disposition  made  of  Jones'  testimony 
disposes  also  of  these.  Likewise  the  testimony  complained  of  in  the 
twenty-first  and  twenty-second  assignments. 

In  view,  however,  of  a  number  of  subsequent  assignments  which  com- 
plain of  testimony  of  statements  by  Dr.  Graves,  which  did  not  involve 
contradictions,  but  were  simply  conversations  or  declarations  by  him 
concerning  the  relations  of  plaintiffs  with  defendants  and  admissible 
only  on  the  theory  of  identity  of  Dr.  Graves  with  defendants  and  on  the 
tiieory  that  his  agency  at  the  time  of  the  declarations  was  proved,  we 
are  obliged  to  consider  the  merits  of  the  fourth  of  the  above  theories 
advanced  by  appellees^  and  we  may  as  well  do  this  here. 

We  recognize  that  agency  can  not  be  proved  by  the  acts  and  declarar 
tions  of  the  alleged  agent  alone.  But  appellanits  seem  to  concede  in 
their  brief  that  if  there  is  prima  facie  proof  of  agency,  then  it  is  not 
error  to  admit  the  declarations  and  acts  of  the  agent  in  order  to  prove 
what  was  done  in  the  scope  of  his  agency.  It  would  be  impossible  (ex- 
cept in  cases  where  the  agency  is  admitted)  to  proceed  any  other  way. 
Of  course  it  would  be  proper  and  advisable  to  instruct  the  jury  not  to 
consider  the  declarations  as  evidence  of  agency,  but  to  consider  them  only 
if  the  agency  was  foimd  to  be  established  by  other  proper  evidence. 

The  question  then  is,  was  there  any  independent  proof  of  the  agency 
of  Dr.  Graves  at  the  time  he  made  the  statements,  declarations  or  con- 
versations? Appellants  say  no,  but  we  think  there  was.  We  have  al- 
ready held  that  there  was  with  full  explanation,  imder  the  fourth  assign- 
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ment  of  enor^  no  far  at  leaat  as  the  original  agreement  of  Jannaiy  7ih 
18  concerned.  But  the  evidence  goes  farther  than  this  if  the  jury  b&- 
Ikv^  the  testimony  given  by  tt^  Fantey  which  of  coarse  they  had  a 
right  to  do. 

The  evidence  of  the  Fants  went  so^ar  as  to  warrant  a  finding  not 
only  that  defendants  had  Dr.  Graves  obtain  the  agreement  of  Janoaiy 
7th,  bat  that  they  had  at  that  time  and  aftenrurds  the  design  to  not  in 
good  faith  carry  oat  that  agreement,  bat  to  nse  it  as  a  means  of  keeping 
Fant  from  taking  steps  to  protect  himself  by  selling  property  in  the 
ordinary  way  to  satisfy  the  deeds  of  trast,  or  by  seeing  to  it  that  bid- 
ders were  at  the  trastees'  sales  to  make  the  property  bring  its  valae,  in 
order  that  they  might  acqaire  title  to  all  the  property  onder  these  favor- 
able circumstances^  and  then  hold  it  as  their  owil 

Sarely,  if  tiie  jory  believed  that  Mr.  Sullivan  sent  Dr.  Graves  to  the 
Fant  home,  and  that  the  agreement  was  made  in  Janoary  at  his  in- 
stance, or  with  knowledge  of  what  Dr.  Graves  was  doing,  and  farther 
believed  the  testimony  set  forth  above  in  connection  with  the  fonrth  as- 
signment, the  jaiy  may  have  had  no  difficalty  in  concluding  that  it  waa 
the  purpose  of  defendants  from  and  after  the  transaction  in  January 
until  the  confirmatory  deed  was  obtained  from  Fant  in  October,  to  nse 
that  agreement  as  the  basis  of  a  scheme  to  secure  tihe  title  to  the  prop- 
erty, which  scheme  would  of  course  not  be  complete  until  after  the 
trustees'  sales,  and  it  seems  could  not  be  complete  (by  reason  of  irregu- 
larities in  the  sales)  until  the  confirmsiory  deed  was  executed. 

This  conclusion  would  be  warranted  in  view  of  the  attitude  taken  by 
the  defendants,  who  denied  that  Graves  made  any  such  agreement  in 
January  (whidi  was  also  of  the  testimony  of  Dr.  Graves),  and  who 
deny  any  knowledge  of  any  such  agreement  prior  to  the  filing  of  this 
suit  and  who  actually  are  claiming  the  property  as  their  own. 

Assuming  that  the  jury  believed  the  Fants,  and  believed  that  the  con- 
tract was  entered  into  and  by  authority  of  the  defendants ;  and  that  the 
Fants  relied  upon  it,  and  that  from  the  attitude  of  defendants  and  Dr. 
Graves  with  reference  to  the  matter  now,  defendants  intended  all  along 
to  obtain  and  use  the  contract  as  the  foundation  of  a  plan  which  was  to 
result  in  their  acquiring  the  property,  and  then  deny  the  agreement  and 
hold  the  property,  the  jury  had  the  right  to  conclude  from  Dr.  Grayes* 
frequent  and  intimate  connection  with  the  transaction  in  the  interest  of 
defendants  while  the  property  was  being  acquired,  that  the  design  was  a 
common  one.  Upon  that  theory  the  acts  and  declarations  of  one  would 
be  the  acts  and  declarations  of  the  other  and  upon  it  there  can  be  no 
question  that  there  was  no  error  in  admitting  the  acts  and  declarations 
of  Dr.  Graves  for  such  connection  would  be  agency  of  a  pronounced 
character,  and  we,  therefore,  overrule  the  propositions  advanced  under 
the  assignments  twenty-two  to  twenty-nine,  inclusive.  Also  assignments 
thirty-one  to  forty,  inclusive. 

The  thirtieth  is  overruled.  Mrs.  Fant  was  allowed  to  testify  that  Dr. 
Graves  was  not  her  or  D.  R  Fanf  s  agent.  This  was  not  error  as  the 
witness  testified  fully  to  the  facts  in  connection  with  it 

The  forty-first  and  forty-second  assignments  disclose  no  error.  The 
testimony  was  not  subject  to  the  objection  that  it  stated  conclusions,  and 
the  testimony  was  admisaible  as  diowing  the  fact  that  Fant  acted  in 
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relianoe  upon  the  agreement  in  making  no  effort  to  have  bidders  at 
the  sales^  and  also  in  executing  the  confirmofcory  deed. 

Under  l^e  forty-third  assignment  it  is  insisted  that  the  court  should 
have  permitted  defendants  to  read  a  certain  answer  of  the  witness  Green. 
This  consisted  of  a  statement  which  the  witness  said  had  been  made  to 
him  by  Dr.  Graves  in  the  latter  part  of  1904  or  early  part  of  1905  to 
the  effect  that  Graves  had  talked  with  D.  Sullivan  and  had  persuaded 
him  to  give  Mrs.  Fant  somethings  and  that  Mr.  Sullivan  had  agreed  to 
give  her  30,000  acres  off  the  west  end  of  the  Weedy  pasture,  that  Mrs. 
Fant  had  preferred  the  equivalent  in  cash  at  $2  an  acre,  and  for  that 
reason  Mr.  Sullivan  would  pay  $2  an  acre  for  the  western  portion  of  the 
Weedy  pasture.  And  that  Dr.  Graves  also  stated,  to  the  best  of  witness' 
recollection,  that  Mr.  Sullivan  had  also  promised  to  give  Mrs.  Fant 
1,000  cows. 

This  was  a  declaration  of  Dr.  Graves  which  would  have  tended  to  cor- 
roborate his  testimony  and  imquestionably  would  have  been  admissible 
had  it  been  shown  to  have  been  made  prior  to  the  confirmatory  deed  ob- 
tained by  him  from  the  Fants.  But  the  witness  seems  to  have  placed 
it  in  point  of  time  after  that,  and  after  the  vesting  of  title  to  all  the 
property  in  the  SuUivans  had  been  fully  accomplished.  Was  it,  under 
these  circumstances,  proper  to  corroborate  Dr.  Graves'  testimony  by 
means  of  this -declaration?  We  think  not.  In  Aetna  Ins.  Co.  v.  Eatman, 
95  Texas,  37,  the  rule  on  the  subject  is  thus  stated:  "Whenever  a 
witness  is  sought  to  be  impeached  by  EChowing  that  he  has  made  declara- 
tions inconsistent  with  testimony  given  by  him  at  the  trial,  ai^d  the  ten- 
dency of  such  impeaching  evidence  is  to  show  that  the  testimony  of  the 
witness  is,  by  reason  of  some  motive  existing  at  the  time  of  trial,  or  of 
some  influence  then  operating  upon  Mm,  fabricated,  it  is  proper  to 
admit  evidence  of  his  former  declarations  which  corroborate  the  testi- 
mony, provided  such  declarations  were  made  at  a  time  when  no  such 
motive  or  influence  existed.'^ 

Plaintiffs  had  used  statements  of  Dr.  Graves  made  by  him  during  his 
agency,  that  is  to  say,  prior  to  the  confirmatory  deed  made  in  October, 
1904,  for  the  purpose  of  impeaching  his  testimony.  The  purpose  of  the 
agency,  according  to  the  case  as  made  by  plaintiffs,  was  completed  by 
the  procurement  of  the  confirmatory  deed.  The  motives  in  respect  to 
statements  by  him  made  prior  to  this,  and  after  this,  would  be  different. 
Statements  after  this  would  naturally  be  in  harmony  with  his  testimony 
in  the  trial,  while  those  made  before  would  naturally  be  in  support  of 
the  purposes  of  the  agency  and  spring  from  a  different  motive.  We  think 
the  court  did  not  err  in  excluding  the  answer. 

The  forty-fourth  assignment  complains  of  testimony  by  D.  S.  Combs 
as  follows :  *T.  asked  Col.  Fant  when  the  land  was  going  to  be  sold.  I 
told  him  I  thought  I  would  go  out  and  bid  on  it.  He  said  there  was  no 
use  in  your  going  out,  Mr.  Combs,  you  can't  buy  that  land;  we  will  run 
it  up  so  high  there  is  no  use  in  going;  you  can't  bid  on  it.  So  I  just 
dropped  it  then  and  didn't  go."  This  was  objected  to  as  hearsay. 
Plaintiff  pleaded  that  they  relied  and  acted  upon  the  trust  agreement 
of  January  7th.  This  was  a  material  part  of  their  case,  and  was  capable 
of  being-  proven  by  facts.  The  testimony  was  material  and  proper  on 
the  issue.     Had  Fant  testified  generally  that  plaintiffs  relied  and  acted 
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upon  the  agreement,  assignments  would  doubtless  have  been  here  com- 
plaining of  such  as  being  an  opinion  or  conclusioni  of  the  witness,  in- 
stead of  facts,  as  was  done  by  the  forty-first  and  forty-second  assign- 
ments of  error. 

We  overrule  the  forty-fifth,  which  complains  of  certain  language  of 
plaintifl?s'  counsel  in  the  argument.  We  caninot  say  that  it  probably 
operated  to  the  prejudice  of  defendants,  nor  can  we  say  that  it  was  im- 
proper. 

The  forty-seventh,  forty-eighth  and  forty-ninth  assignments  are  over- 
ruled, for  the  evidence  was  sufficient  to  warrant  the  findings  of  the  jury 
referred  to  in  them,  for  reasons  already  stated  in  this  opinion,  particu- 
larly under  the  fourth  assignment  of  error. 

The  fiftieth  is  overruled.  The  undisputed  evidence  was  not  as  stated, 
that  D.  J.  Sullivan  purchased  the  land  conveyed  to  him  without  notice 
of  plaintiffs'  claim.  The  jury  could  have  found,  from  the  evidence  be- 
fore them,  that  he  acquired  the  deed  with  notice. 

The  fifty-first  assignment  relates  to  the  confirmation  deed,  it  being 
claimed  that  it  was  not  capable  of  being  varied  or  contradicted  in  its 
terms  and  effect  by  parol  evidence  as  to  the  lands  conveyed  thereby,  in- 
cludiAg  that  conveyed  afterwards  to  D.  J.  Sullivan.  The  proposition 
advanced  in  the  brief  is  as  follows : 

"The  purpose  and  intent  of  the  grantor,  as  expressed  in  the  deed  of 
confirmation,  were  contained  in  said  instrument  in  contractual  stipula- 
tions and  recitals,  and  such  contractual  recitals  and  stipulations  could 
not  be  altered  or  varied  by  parol  testimony;  hence  the  deed,  by  virtue 
of  these  recitals  and  stipulations,  vested  an  absolute  title  in  D.  Sullivan 
and  in  D.  J.  Sullivan,  the  grantee  of  D.  Sullivan ;  that  the  legal  effect 
of  said  instrument  was  to  vest  in  D.  Sullivan  and  his  grantees  a  perfect 
legal  title,  and,  as  the  legal  effect  of  the  deed  could  not  be  varied  by 
parol  testimony,  the  court  erred  in  holding  that  D.  Sullivan  and  D.  J. 
Sullivan  took  no  title,  and  erred  in  divesting  them  of  the  title  to  the 
property  in  controversy.^' 

The  fallacy  of  the  proposition  is  in  the  fact  that  proof  of  a  trust 
agreement  in  reference  to  a  conveyance  does  not  vary  or  contradict  the 
deed.  Such  proof  does  not  proceed  upon  the  idea  that  the  deed  was  not 
the  conveyance  it  purports  to  be.  It  concedes  that  the  title  passed  by  it 
and  that  the  deed  has  effect.  A  deed  cannot  be  set  aside  or  reformed 
except  upon  allegations  of  fraud,  mistake  and  the  like,  but  these  allega- 
tions are  not  essential  in  order  to  charge  the  grantee  in  a  deed  with  a 
trust  in  the  lands.  It  is  enough  for  that  purpose  to  allege  and  prove  the 
understanding  and  the  facts  upon  which  the  grantee  received  the  con- 
veyance. 

As  stated  in  Clark  v.  Haney,  62  Texas,  614:  "The  present  case  is 
that  of  an  agreement  by  the  grantee  made  before  conveyance,  and  as  an 
inducement  to  it,  to  hold  the  lands  deeded  in  trust  for  certain  purposes, 
and  to  reconvey  when  the  trust  was  fully  executed.  Relying  upon  his 
faithful  performance  of  the  trust,  and  to  enable  him  to  do  so,  the  deed 
of  conveyance  was  made  with  the  distinct  understanding  that  it  was  not 
to  be  absolute,  but  in  trust  for  the  purposes  agreed  on  by  the  parties. 
To  allow  the  grantee  to  repudiate  the  trust  after  he  had  obtained  the  ap- 
parent title  and  gone  into  possession,  to  appropriate  to  himself  the 
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whole  benefit  of  the  property^  would  be  to  sanction  a  frauds  and  a  wrong 
whidi  it  is  the  dnty  of  a  court  of  equity  to  prevent  or  remedy." 

In  Smith  v.  Eckford,  18  S.  W.,  210,  this  language  is  found:  "The 
real  consideration  of  the  transfer  and  the  intention  of  the  parties  may  be 
developed  outside  of  the  terms  of  the  written  instrument  upon  allega- 
tions  of  the  true  intention  and  consideration,  without,  we  think,  the 
necessity  of  alleging,  in  cases  like  the  present  (as  contended  by  appel- 
lants' counsel  must  be  done),  either  fraud  or  mistake  in  procuring  the 
conveyance  in  the  first  instance.  The  fraud  arises  from  the  subsequent 
perversion  of  the  trust." 

There  were  no  contractual  matters  in  the  deed  in  question  which  the 
trust  agreement  would  be  deemed  to  vary.  The  deed  contains  cove- 
nants and  recitations,  it  is  true,  but  none  that  would  not  ordinarily  be 
expected  to  occur  in  an  instrument  of  its  nature.  The  deed  was  nothing 
more  than  a  conveyance,  with  recitations  and  coveniants  appropriate  and 
ordinarily  incidental  to  the  vesting  of  full  apparent  title,  and  was  not 
such  an  instrument  as,  upon  its  face,  bars  all  right  of  the  grantor  ix> 
claim  that  it  was  obtained  in  subordination  to  a  trust  understanding. 
The  assignment  is  overruled. 

The  fifty-third  assignment  is  practically  disposed  of  by  what  has  been 
said  under  the  fiftieth  assignment. 

Under  the  fifty-fourth  assignment  the  following  proposition  is  what 
is  relied  on: 

'^Where  a  case  is  submitted  to  the  jury  on  special  issues,  the  defend- 
ants have  the  right,  when  request  in  writing  is  so  made,  to  have  every 
material  issue  constituting  defendants'  defense  submitted  to  the  jury; 
and  when  such  request  is  made,  and  the  court  fails  to  grant  the  same, 
and  such  issues  are  not  submitted  to  the  jury,  when  such  issues  are 
necessary  to  be  determined  before  a  judgment  could  be  rendered,  the 
court  is  without  power  to  render  judgment,  because  as  to  such  matters 
defendant  would  be  deprived  of  his  right  to  a  trial  by  jury.  In  this  cause 
the  court  was  without  power  to  render  the  judgment,  because  the  court 
refused^  upon  request  of  defendants,  to  submit  the  issues  to  the  jury  as 
to  whether  or  not,  in  making  the  contract  of  January  7,  1904,  the  same 
was  made  with  the  intent  to  hinder,  delay  or  defraud  the  creditors  of 
D.  H.  Pant,  and  the  issue  as  to  whether  or  not  the  two  judgments  ren- 
dered in  the  District  Oourt  of  Bexar  County,  Texas,  in  favor  of  D. 
Sullivan  &  Co.  against  D.  R.  Fant,  were  res  adjudicata  of  the  matters 
and  things  in  controversy  in  this  suit.  The  court  therefore  erred  in  not 
setting  aside  the  verdict  of  the  jury  and  the  judgment  of  the  court,  and 
in  not  granting  defendants  a  new  trial." 

Inasmuch,  as  matters  of  law,  the  issues  of  res  adjudicata  and  fraudu- 
lent conveyance  were  not  in  the  case,  on  the  testimony,  as  we  have  al- 
ready held,  the  proposition  is  overruled. 

The  fifty-fifth  is  not  briefed  in  respect  to  a  statement  required  by  the 
rules.  However,  it  is  predicated  upon  the  assumption  that  defendants 
moved  the  court  to  file  conclusions  of  law  and  fact.  The  assignment 
refers  to  bill  of  exceptions  No.  2,  as  evidencing  that  such  a  motion  was 
made.  The  bill  is  found  in  the  record,  but  it  is  not  signed  by  the  judge. 
VoL  LI.  Civil— 3. 
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The  fifty-sixth  assignment  of  error  presents  two  assignments  to- 
gether,  as  follows: 

*The  court  erred  in  its  charge  in  submitting  to  the  jury  the  following 
special  issues: 

"Question  No.  12. — ^Whait  was  the  reasonable  market  lease  value  per 
acre  per  annum  of  the  land  out  of  the  Santa  Rosa  Ranch  used  by  D. 
SulliTian  &  Co.,  or  J.  C.  Sullivan  and  D.  J.  Sullivan,  for  the  year  1906  ? 
Answer,  stating  number  of  acres  used  and  the  value  per  acre. 

"The  court  erred  in  its  chargia  in  submitting  to  tiie  jury  the  follow- 
ing special  issue : 

"Question  No.  13. — ^What  was  the  reasonable  marked  lease  value  per 
acre  per  annum  of  the  Ivind  out  of  the  Santa  Rosa  Ranch  used  by  D. 
Sullivan  &  Co.  or  J.  C.  and  D.  J.  Sullivan,  for  the  year  1907  ?  Answer, 
stating  the  number  of  acres  and  the  value  per  acre.*' 

The  proposition  is:  "As  the  plaintiffs  alleged  that  on  August  22, 
1906,  D.  Sullivan  sold  to  D.  J.  Sullivan  49,923.29  acres  out  of  the 
Santa  Rosa  Ranch,  and  this  sale  was  not  sought  to  be  canceled,  and  the 
title  of  said  D.  J.  Sullivan  to  said  land  was  not  questioned,  the  court 
should,  in  submitting  questions  or  issues  Nos.  12  «ind  13,  have  elim- 
inated said  49,923.29  acres  from  the  consideration  of  the  jury.'' 

As  the  proposition  relates  to  an  error,  if  error  at  all,  that  was  com- 
mon to  both  of  the  questions,  it  was  proper  for  appellants  to  group  the 
assignments.  The  evidence  was  uncontroverted  that  D.  Sullivan  con- 
veySl  49,923.29  acres  of  the  Santa  Rosa  Ranch  to  defendant  D.  J.  Sulli- 
van^ on  August  22,  1906,  and  the  petition  so  alleges,  and  this  sale  was 
not  questioned,  although  another  one  made  on  the  same  day  was.  The 
answer  to  the  twelfth  question  was:  "10  cents  per  acre  and  85,240 
acres."  To  the  thirteenth:  "10  cents  per  acre  and  125,230  acres."  It 
seems  to  us  that  the  assignment  is  well  taken.  There  may  have  been  no 
evidence  that  any  of  said  49,923.29  acres  of  D.  J.  Sullivan  was  used, 
and  it  may  not,  in  fact,  have  been  taken  into  account  by  the  jury,  but 
the  charge  authorized  them  to  consider  in  that  connection  all  the  land 
acquired  by  D.  J.  Sullivan,  and  the  very  fact  of  the  submission  that  way 
was  calculated  to  convey  to  the  jury's  mind  that  there  was  evidence 
warranting  a  finding  in  reference  to  the  use  of  all  of  the  land  that  had 
been  convqred  to  D.  J.  Sullivan.  It  was  affirmative  error,  and  not  one 
merely  of  omission.  It  is  one,  however,  which  may  be  cured  by  a  remit- 
titur.' The  decree  shows  that  for  the  year  1906  the  court  allowed  plain- 
tiffe  $8,624  rental,  which  was  ten  cents  an  acre  for  85,240  acres,  being 
for  the  entire  year  1906.  D.  J.  Sullivan  acquired  the  49,923.29  acres  on 
August  22,  1906,  and  from  that  date  to  the  end  of  the  year  plaintiffs 
were  not  chargeable  with  rent  on  said  49,923.29  acres.  For  1907  the 
court  allowed  rental  at  ten  cents  an  acre  per  annum  up  to  May  31, 1907, 
approximately  the  date  of  the  trial.  The  total  allowed  w*as  $13,741.90. 
The  said  49,923.29  acres  of  D.  J.  Sullivan  was  not  subject  to  this 
rental  for  the  five  months  in  1907,  nor  the  four  and  one-third  months  in 
1906,  in  all  nine  and  one-third  months.  In  order  to  rectify  this  matter 
it  will  be  necessary  for  plaintiflfs  to  remit  the  sum  of  $3,883,  as  we  cal- 
culate it. 

Appellee  has  a  cross-assignment  in  her  brief,  but  it  is  not  found  in 
the  record.    The  record  was  filed  in  this  court  September  14,  1907,  and 
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appellees'  brief  oontaming  this  cross-assignment  was  filed  in  this  court 
on  February  29,  1908.  We  have  no  evidence  that  the  cross-assignment 
was  filed  in  the  District  Court  at  all,  and  it  has  not  been  filed  here  by 
consent.    The  matter  complained  of  by  it  is  not  fundamental. 

In  an  additional  brief  recently  filed  by  appellants  certain  assign- 
ments of  error  are  copied  and  submitted  which  were  not  in  the  original 
brief  upon  which  the  case  waa  submitted,  nor  are  they  presented  by  con- 
sent. They  were  abandoned,  as  the  rules  say  they  are  to  be  deemed,  by 
not  being  in  the  brief,  and  we  therefore  cannot  consider  them. 

If  the  appellees,  within  seven  days,  file  a  remittitur  as  indicated  under 
the  fifty-sixth  assignment  of  error,  of  $3,883  (or  such  sum  as  a  proper 
calculation  would  give  in  view  of  what  is  said  under  that  assignment,  if 
that  sum  be  not  strictly  correct),  the  judgment  of  the  District  Court 
will  be  affirmed.  If  not  filed,  then  the  judgment  will  be  affirmed  in  all 
things,  except  as  to  the  rental  involved  in  said  assignment  No.  56,  and 
as  to  that  matter  the  case  will  be  remanded  for  further  appropriate  pro- 
ceedings. 

ON  MOTION  FOB  REHEAEING. 

We  shall  dispose  first  of  appellees^  motion  for  rehearing.  One  con- 
tention is  that,  notwithstanding  the  error  for  which  we  have  required 
a  remittitur  (that  presented  by  the  fifiy-sixth  assignment  of  error),  the 
costs  of  the  appeal  should  be  taxed  against  appellants.  The  rule  in- 
voked is  that,  where  the  error  appears  clearly  to  be  one  which  the  trial 
judge  would  have  corrected  had  his  attention  been  called  to  it,  the 
costs  of  the  appeal  should  nevertheless  be  taxed  against  appellant.  We 
are  unable  to  say  that  it  is  evident  the  court  would  have  made  the  cor- 
rection. The  error  is  one  involved  in  a  charge  of  the  court,  and  pre- 
sumably in  the  finding,  and  not  merely  an  oversight  or  act  of  inad- 
vertence. Besides  this,  the  motion  for  new  trial  alleged  error  in  the 
giving  of  the  particular  charges,  and  we  clannot  say  the  matter  was  not 
called  to  the  attention  of  the  court. 

Another  point  made  in  appellees'  motion  is  that  w;e  should  have  con- 
sidered the  cross-assignment  of  error.  It  is  made  to  appear  that  ap- 
pellees' brief  containing  the  cross-assignment  was  filed  in  the  District 
Court  on  February  29,  1908.  There  was  an  agreement  of  counsel  that 
appellants  should  have  until  December  1,  1907,  to  file  briefs  in  this 
court  (which  was  done  on  November  30th),  and  that  appellees  should 
have  until  March  1,  1908,  to  file  theirs,  and  the  latter  were  filed  here 
<m  February  29,  1908.  The  agreement  waived  the  filing  of  briefs  in  the 
District  Court.  There  was  no  filing  of  the  cross^asaignment  in  the 
District  Court  except  as  it  was  contained  in  the  brief  filed  there  on 
February  29,  1908,  which  was  filed  in  that  court  more  than  twenty  days 
— ^in  fact,  several  months— after  appellants*  briefs  were  filed  here  under 
the  agreement.  The  agreement  did  not  contemplate  that  the  brief  * 
would  be  filed  in  the  District  Court  at  all.  It  may  be,  however,  that 
under  these  circumstances  the  cross-assignment  should  be  considered, 
and  upon  that  theoiy  we  shall  give  our  views  in  regard  to  its  merits. 

It  is  that  the  court  erred  in  allowing  defendants  ten  percent  per  an- 
num interest  on  the  sum  ascertained  to  be  due  them,  instead  of  the 
legal  raie,  six  percent,  for  the  reason  that  the  pleadings,  findings  and 
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judgment  established  that  D.  Sullivan  &  Co.  fraudulently  prevented 
Fant  from  discharging,  or  attempting  to  discharge,  his  indebtedness  at 
maturity.  The  first  impression  which  this  proposition  makes  is  that,  if 
it  is  correct  as  a  legal  proposition,  should  D.  Sullivan  &  Co.  have  been 
allowed  any  interest  at  all  ?  Why  six  percent  ?  The  fact  is  that  plain- 
tiffs' case,  as  made  by  their  pleading  and  at  the  trial,  was  founded  upon 
the  insistence  that  defendants  should  be  allowed  ten  percent  interest 
upon  all  sums  due  them  according  to  the  arrangement  made  by  Dr. 
Graves.    We  quote  from  the  petition: 

"That  plaintiffs  are  informed  that  a  portion  of  said  indebtedness  of 
the  said  D.  B.  Fant  to  the  said  D.  Sullivan  &  Co.  has  been  placed  in 
judgments,  the  reasons  for  having  been  so  done  not  being  known  to 
these  plaintiffs,  but  probably  because  the  said  D.  Sullivan  &  Co.  may 
have  apprehended  that  the  plaintiffs  would  question  a  part  of  said  in- 
debtedness, and  especially  as  the  interest  which  was  included  in  said 
note  for  $260,000  was  usurious,  but  the  plaintiffs  are  not  questioning 
any  of  the  said  indebtedness  of  the  said  D.  R.  Fant  to  the  said  D.  Sulli- 
van &  Co.,  but  are  ready,  willing,  and  offer  to  pay  off  the  same  in  accord- 
ance with  the  agreement  and  understanding  with  the  said  Amos  Graves, 
Sr.,  as  the  agent  and  representative  of  the  said  D.  Sullivan  &  Co.,  as 
hereinabove  fully  set  forth,  and  which  said  contract  -and  agreement  was 
acquiesced  in,  confirmed  and  approved,  and  in  part  performed  by  the 
said  D.  Sullivan  and  D.  Sullivan  &  Co.,  further  specially  alleging  that 
the  said  D.  Sullivfin  &  Co,,  by  the  sales  hereinbefore  specifically  set 
forth,  have  sold  a  sufficient  amount  of  property,  and  received  therefrom 
a  sufficient  amount  with  and  from  Which  to  fully  and  more  than  pay 
off  and  discharge  the  said  indebtedness  of  the  said  D.  R.  Fant  to  the  said 
D.  Sullivan  &  Co.,  with  interest  thereon,  including  also  the  expense  of 
handling  said  property  and  the  ten  percent  additional  as  attorneys'  fees, 
or  as  compensation  for  continuing  and  carrying  said  loan,  as  well  as 
said  amounts  which  h'ave  been  paid  and  advanced  to  the  said  Mrs.  Lucie 
A.  Fant,  the  same  being  and  aggregating,  according  to  the  statement 
rendered  by  D.  Sullivan  &  Co.  and  evidenced  by  notes  of  the  said  Lucie 
A.  Fant,  $11,432.89."  We  think  appellees  could  not  be  allowed  after 
the  trial  to  take  a  different  position. 

Now,  in  reference  to  appellants'  motion  for  rehearing  some  matters 
justify  further  discussion.  We  find  we  were  in  error  in  reference  to  the 
fifty-fifth  assignment  of  error  in  stating  that  the  bill  of  exceptions  was 
not  signed  by  the  judge.  The  assignment  was,  however,  properly  over- 
ruled, for  the  reason  that  the  failure  of  the  judge  to  file  his  conclusions 
of  fact  is  not  ground  for  reversal  where  there  is  a  statement  of  facts. 
City  Nat.  Bank  of  Ft.  Worth  v.  Stout,  61  Texas,  567 ;  Haywood  v.  Scar- 
borough, 102  S.  W.,  469. 

The  fifty-second  assignment  of  error  was  disposed  of  by  us  solely  upon 
the  theory  that  D.  Su41i\'an  &  Co.  could  not  question  Mrs.  Fanfs  title 
under  the  gift,  on  the  theory  that  the  gift  had  been  made  in  fraud  of 
creditors.  The  question  need  not  have  been  discussed  by  us,  and  we 
withdraw  what  the  opinion  says  on  the  question,  as  it  appears,  on  a  fur- 
ther investigation  of  the  record,  that  it  was  an  unnecessary  discussion, 
for  the  reasons  now  given.  There  was  no  error  in  refusing  the  requested 
charge,  embodying  the  issue  of  fraudulent  conveyance,  for  the  reason 
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tiiat  file  case  was  submitted  on  special  issaes,  and  tihe  above  was  not 
asked  to  be  submitted  as  a  special  issue^  but,  on  the  contrary,  this  and 
some  other  requests,  which  were  also  refused,  were  of  charges  calling 
for  a  general  verdict.  Moore  v.  Pierson,  100  Texas,  113.  There  being 
no  such  special  issue  submitted,  nor  asked  to  be  submitted  as  such,  the 
court  was  authorized  to  make  the  finding  from  the  testimony,  and  the 
testimony  supporting  the  finding  of  the  judge  against  any  fraudulenit  in- 
tent was  certainly  ample. 

In  addition  to  this  we  shall  state  what  appellants  claim  the  testimony 
consisted  of  as  raising  the  issue  whether  or  not  the  contract  was  made 
with  intent  to  hinder,  delay  or  defraud  creditors  of  Fant. 

1st.  Fant  testified  that  he  owed  Major  Drumm  $110,000  or  $118,000. 
But  it  also  appears  that  this  was  secured  by  a  chattel  mortgage  on  cattle^ 
and  subsequenttly  these  cattle  paid  off  the  debt  except  about  $15,000. 

2d.  He  also  testified  that  he  owed  $37,000  on  the  Eussell  judgment. 
This  appears  to  have  been  the  balance  of  tlie  purchase  price  of  the 
Coyote  Kanch  of  42,000  acres  which  Fant  had  purchased  for  52,309.58, 
of  which  $15,000  was  paid  in  cash,  and  this  balance  was  secured  by  a 
vendor's  lien  on  the  land.  This  debt  was  provided  for  in  the  trust 
agreement  in  question. 

3d.  He  testified  that  he  owed  $30,000  on  the  Wright  Building.  This 
was  secured  on  the  building. 

4th.  He  owed  Groos  $12,000  or  $13,000.  This  also  appears  to  have 
been  secured. 

5th.  He  owed  Mrs.  Kelsey  $2,800,  which  Fant  also  testified  waa 
secured  by  13,000  acres  of  land. 

6th.     Garcia  had  a  judgment  against  him  for  $5,000. 

In  addition  to  this  evidence  appellants  rely  upon  the  statement  of 
Fant,  in  speaking  to  Dr.  Graves  while  making  the  agreement:  ''Well, 
Doctor,  what  will  my  family  live  on  ?  I  ain't  got  a  dollar  on  God^s  green 
earth ;  I  have  got  nothing  to  live  on.  What  will  my  family  do  ?*'  This 
evidently  had  reference  to  the  matter  of  ready  money. 

Xow,  upon  this  state  of  testimony  the  question  arises,  was  there  testi- 
mony that  would  have  sustained  the  aflSrm'ative  of  the  issue  whether 
or  not  Fant  had  the  intent  to  defraud  or  hinder  his  other  creditors? 
The  issue  would  depend,  in  this  case,  on  whether  or  not  he  had  reason- 
ably sufficient  property  remaining,  outside  of  that  mortgaged  to  Sulli- 
van, to  satisfy  his  other  creditors,  the  fraudulent  intent  depending  on 
the  finding  as  to  that  fact.  It  is  a  principle  of  law  that  fraud  should  be 
proved  with  some  degree  of  clearness,  and  also  a  principle  that  the  bur- 
den of  proof  of  fraud  is  upon  the  party  alleging  it.  Was  there  suflBcient 
evidence  presented  to  the  jury  to  enable  them  to  find  that  Fant's  other 
property  was  insufficient  to  satisfy  his  other  creditors,  to  wit:  those 
above  enumerated?  We  think  not.  The  te^imiony  showed,  also,  that 
he  had  what  was  called  the  Nopal  Mine,  which  appears  to  have  had  a 
value. 

The  foregoing  testimony  shows  undisputably  that  Fant  had  consider- 
able other  property  than  that  included  in  the  transaction  in  question. 
It  shows,  also,  that  while  he  had  other  creditors,  these  creditors  were 
either  provided  for  in  the  transaction,  or  were  already  secured,  and  the 
value  of  the  secorilties  was  not  devdoped  (with  the  exception  of  th^ 
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Garcia  judgment  of  $5,000,  which  appears  to  have  been  unsecured).  As 
the  evidence  stood,  we  think  the  jury  did  not  have  enough  before  them 
to  enable  them  to  find  as  a  fact,  if  that  issue  had  been  submitted  to  them, 
that  Fant's  other  property  was  not  reasonably  sufficient  to  satisfy  his 
other  creditors. 

For  these  reasons,  what  would  have  been  the  rule  in  reference  to  Mrs. 
Fant's  right  to  enforce  the  trust  agreement  if  the  agreement  had  been 
shown  to  be  in  fraud  of  creditors  is,  after  all,  an  abstract  que^ion. 

In  reference  to  the  statements  of  Dr.  Graves,  made  to  W.  W.  Jones, 
George  West,  A.  Drumm  and  D.  B.  Fant>  Jr.,  we  may  repeat  that  we 
think  they  were  admissible  to  contradict  or  impeach  the  testimony  given 
by  the  Doctor,  and  were  also  admissible,  because  there  was  prima  facie 
evidence,  outside  of  the  statements,  that  he  and  defendants  were  acting 
in  concert,  in  a  scheme  to  shape  matters  ho  that  the  latter  could  ac- 
quire and  hold  the  property.  It  was  not  necessary  that  the  petition 
should  have  alleged  a  conspiracy  (as  appellants  term  it)  for  that  pur- 
pose in  order  for  statements  of  Dr.  Graves  to  be  admissible  as  testimony 
against  defendants  upon  that  theory.  Brown  v.  Chenowith,  51  Texas, 
475.  When  evidence  was  developed  that  was  sufficient  to  show  prima 
facie  a  conspiracy,  a  condition  of  evidence  arose  which,  as  a  rule  of  evi- 
dence, made  the  acts  and  statements  of  one  the  acts  and  statements  of 
the  other,  provided  the  jury  believed  there  existed  a  conspiracy.  Of 
course,  as  in  agency,  it  would  be  necessary  for  the  jury  to  find  the  fact 
before  they  could  properly  consider  the  statement  as  binding  on  defend- 
ants, and  defendants  would  have  been  entitled  to  a  charge  to  that  effect, 
which  was  not  asked.  The  question  is  as  to  the  propriety  of  admitting 
the  statements  as  evidence,  and  we  think  there  was  no  error  in  this  re- 
spect. 

But,  independently  of  the  above  reasons,  there  is  another  which  re- 
lieves the  record  of  any  charge  of  error  in  the  admission  of  the  state- 
ments. In  the  case  of  each  of  said  witnesses  the  defendants  caused  the 
witness  to  give  in  evidence,  in  substance,  the  same  statement  on  cross- 
examination  ;  in  other  words,  to  repeat  them.  In  the  case  of  the  witness 
Jones  the  question,  on  cross-examination,  was:  ^'Now,  what  was  it  he 
said  to  you  there?  Just  repeat  it."  And  the  witness  did  so.  The  evident 
purpose  of  this  cross-examination  was  to  see  whether  or  not  the  witness 
would  be  consistent  in  his  versions  of  the  conversation.  The  same  is 
substantially  true  in  regard  to  the  other  of  said  witnesses.  The  repeti- 
tion of  the  objectionable  testimony  was  calculated  to  emphasize  it  and 
to  intensify  its  effect  if  the  witness  proved  to  be  consistent,  as  was  the 
case.  We  have  no  doubt  that  .defendant  had  the  right  to  discredit  the 
witnesses  by  cross-examination  of  them,  or  otherwise,  but  here  what  was 
done  bv  defendants  on  cross-examination  was  to  have  the  witnesses  re- 
peat  the  conversations  to  which  objection  had  been  taken,  and  for  a  pur- 
pose of  their  own.  They  saw  fit  not  to  stand  on  their  objection  to  the 
testimony,  but  to  depart  from  it,  and  undertake  to  defeat  its  force  by 
experimenting  to  see  if  the  witness  would  not  impeach  himself  by  stating 
it  differently.  In  doing  this  they  took  the  risk  of  reproducing  and  em- 
phasizing the  objectionable  testimony,  and,  having  themselves  caused  it 
to  be  repeated,  they  cannot  claim  that  it  was  in  evidence  over  their  ob- 
jection.   Bastham  v.  Hunter,  98  Texas,  560;  Ganunel  v.  Montfort,  81 
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S.  W.,  1029 ;  Pacific  Express  Co.  v.  Needham,  94  S.  W.,  1070 ;  State  v. 
Moore,  56  S.  W.,  886 ;  Cropsey  v.  Averill,  8  Neb.,  151 ;  Morrison  v.  Bry- 
son,  103  N.  W.,  1016.    Both  motions  are  oyermled. 

Reformed  and  afiirtned. 
Writ  of  error  refused. 


Heinrich  Peese  v.  Antonia  Oellebmak  et  al. 

Decided  May  13,  1908. 

1. — ^Parent  and  Child — Gift  of  Child — Cuitody  of  Child — ^Pleading  and  Bridenoe. 

While  the  proposition  may  be  correct  that  a  parent  has  no  such  property 
interest  in  his  child  as  may  be  given  away,  and  that  he  can  not  relieve  himself 
of  his  parental  obligations  to  the  child,  still  when  a  father  has  attempted  to 
give  his  infant  daughter  to  her  aunt,  and  has  voluntarily  surrendered  the  con- 
trol of  his  child  for  the  first  seven  or  eight  years  of  its  life,  and  permitted  such 
aunt  to  exclusively  feed,  clothe  and  care  for  it,  the  courts,  upon  the  applica- 
tion of  the  father  to  obtain  possession  of  the  child,  will  consider  the  attempted 
gift  together  with  the  other  evidence  in  arriving  at  a  conclusion  as  to  where  the 
cnatody  of  the  child  should  be  placed. 

a. — Same — ^Immoral  InflnenceB. 

In  an  action  by  a  father  to  recover  the  possession  and  custody  of  his 
daughter  from  an  aunt  who  had  had  possession  and  custody  of  the  child  from 
its  infancy  until  it  was  eight  years  of  age,  the  fact  that  the  reputation  of 
the  fathers  wife,  the  child's  stepmother,  for  chastity  was  bad,  was  a  matter 
proper  to  be  plead  in  defense  by  the  aunt  and  to  be  considered  by  the  court 
in  awarding  the  custody  of  the  child.  The  welfare  and  best  interests  of  the 
child  should  be  in  the  prime  considerations.  Evidence  considered,  and  a  judg- 
ment denying  to  a  father  the  custody  of  his  minor  daughter,  sustained.  Justice 
Neill  dissenting. 

Appeal  from  the  District  Court  of  Gillespie  Coiui:^,  Tried  bebw  be- 
fore C.  Martin. 

Moursund  &  Moursund,  for  appellant. 

No  brief  for  appellees. 

FLY,  Associate  Justice. — This  is  a  suit  for  the  custody  of  a  child, 
instituted  by  appellant,  the  father  of  the  child,  against  appellees.  A 
trial  was  had  without  a  jury,  and  the  custody  of  the  child  was  given  to 
appellees,  the  right  to  visit  her  being  accorded  appellant. 

Elise  Peese,  the  child  in  controversy,  is  the  daughter  of  appellant, 
and  is  about  eight  years  of  age.  Her  mouther  died  in  a  few  minutes  after 
her  birth,  and  the  child  was  placed  in  the  hands  of  her  aunt,  Antonift 
Gellerman,  and  her  husband,  August  Gellerman.  They  have  since  that 
time  treated  her  as  one  of  their  children,  and  a  strong  mutual  attachment 
exists  between  them.  Appellees  are  honest,  upright  and  industrious 
people,  living  on  a  farm  which  they  own.  They  have  supported  and 
eared  for  the  child  all  its  life,  and  are  in  a  poailtion  to  support,  nmintain 
and  educate  her.  Appellant  had  done  very  little  towards  the  support 
of  the  child.  There  was  evidence  tending  to  show  that  the  child  was 
given  by  appellant  to  her  aunt,  Mrs.  AnJtonia  Gellerm-an,  and  he  laid 
no  claim  to  her,  and  did  not  desire  her  custody  until  after  he  had  mar- 
ried again.    His  present  wife  is  about  twenty  years  of  age  and  has  an 
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illegitimate  child  two  or  three  years  old.  She  lived  in  the  hou^e  with 
appellant  and  kept  house  for  him  for  several  months  prior  to  their  mar- 
riage. Several  witnesses  swore  to  her  bad  reputation,  and  stated  that  it 
was  in  connection  with  the  birth  of  her  child.  One  witness  stated  that 
he  had  heard  talk  of  her  bad  conduct  since  that  time. 

It  was  alleged  in  the  answer  that  a  gift  of  the  child  was  made  by  her 
father  to  her  aunt,  and  the  subject  of  the  first  assignmemt  of  error  is 
the  overruling  of  an  exception  to  that  allegation.  The  proposition  is 
that  the  parent  has  no  property  interest  in  his  child  which  is  subject  to 
be  given  away,  and  that  he  cannot  relieve  himself  of  his  panental  obliga- 
tions to  the  child.  While  the  proposition  may  be  a  correct  one,  and 
while  standing  alone  an  attempted  gift  of  a  child  would  be  invalid,  still 
the  fact  of  the  gift  having  been  made  would  place  the  parent  in  the  atti- 
tude of  invoking  the  powers  of  a  court  of  equity  in  seeking  to  regain 
possession  of  the  child.  Such  being  the  case,  the  matter  of  the  gift  of 
the  child  was  properly  alleged,  and  properly  considered  with  the  other 
facts  in  arriving  at  a  conclusion  as  to  where  tlie  custody  of  the  child 
should  be  placed.  Legate  v.  Legate,  87  Texas,  248.  The  force  of  the 
opinion  cited  is  parried  in  a  later  case  by  the  Supreme  Court  (State  v. 
Deaton,  93  Texas,  243),  but  the  allegation  can  be  justified  by  the  lan- 
guage of  the  last  decision.  The  court  said:  ''When  the  parent  has 
parted  with  the  possession  and  control  of  his  or  her  child,  and  seeks  to 
regain  that  possession  through  the  courts,  it  becomes  the  duty  of  the 
court,  in  a  proper  case,  to  protect  the  child  against  the  evil  results  that 
may  flow  to  it  from  an  improper  direction  through  incompetent  or  dis- 
qualified parents.'*  If  the  transfer  of  the  custody  of  the  child  should  be 
considered  in  trjdng  the  case  it  can  not  be  improper  to  allege  it.  If  a 
man  has  voluntarily  surrendered  the  control  of  his  child  for  the  first 
seven  or  eight  years  of  its  life,  and  permitted  someone  else  to  feed, 
clothe  and  care  for  it,  there  is  not  much  room  for  any  senitimental  dis- 
sertation on  the  subject  of  a  court  sundering  the  ties  existing  between 
the  father  and  child.  It  is  unfortunately  the  case  that  these  ties  are 
sometimes  forgotten  and  disregarded  until  the  child  has  reached  an  age 
when  it  may  be  useful  to  the  parent,  and  then  they  are  invoked.  Such 
resurrected  affection  may  well  be  viewed  with  suspicion,  and  the  parent 
should  be  required  to  show  that  the  interest  of  the  child  will  be  sub- 
served by  having  its  custody  returned.  If  the  doctrine  of  the  Missouri 
case,  cited  with  approval  in  the  case  of  State  v.  Deaton,  to  the  effect 
that,  when  a  father  sues  for  the  custody  of  a  child,  no  burden  would  rest 
upon  him,  except  to  prove  the  relationship,  be  the  true  one,  still,  when  it 
appears  that  he  has  voluntarily  parted  with  the  custody  of  his  child,  con- 
tributed little  or  nothing  to  its  support,  and  allowed  someone  else  to  d^ 
what  he  should  have  done,  it  seems  that  any  presumption  that  might 
arise  as  to  his  peculiar  fitness  to  rear  the  child  would  be  destroyed,  and 
that  he  would  then  be  requirW  to  establish  his  superior  fitness  before  he 
could  be  awarded  its  custody.  There  is  no  basis  for  a  presumption  that 
the  promptings  of  parental  affection  will  cause  a  father  to  tenderly  care 
for  his  child  in  the  future  when  he  has  failed  to  so  act  in  the  past 

It  was  alleged  in  the  answer  that  the  wife  of  appellant  was  not  a 
woman  of  good  reputation,  and  that,  although  she  was  not  married  prior 
to  her  marriage  with  appellant,  she  had  given  birth  to  a  child,  and  that 
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she  was  not  a  suitable  person  to  care  for  and  advise  a  girl.  We  are  of 
opinion  that  the  court  did  not  err  in  refusing  to  strike  out  the  allega- 
tion. The  allegations  were  pertinent  to  the  question  of  the  interest  of 
the  child  being  subserved  by  giving  her  into  the  custody  of  her  father, 
who  had  presiding  over  his  household  a  woman  who  had  lived  the  life 
alleged.  It  may  be  that  the  woman  had  reformed,  but  the  fact  re- 
mained for  consideration  that  she  had  made  the  most  grievous  error 
that  a  woman  can  make,  and  that  the  offspring  of  that  fall  from  decency 
and  virtue  was  an  inmate  of  the  household  into  which  this  young  girl 
was  to  be  transferred.  She  would  be  under  the  tutelage  and  direction  of 
a  woman  who  had  failed  to  direct  her  own  footsteps  in  the  paths  of  pure 
womanhood,  and  would  be  thrown  into  the  most  intimate  association 
with  tiie  child  of  the  weakness  and  vice  of  the  woman  to  whom  she 
would  be  compelled  to  look  for  advice  and  counsel.  The  facts  alleged 
were  proper  to  be  considered  in  arriving  at  a  correct  conclusion  as  to  the 
custody  of  the  child. 

The  third  assignment  of  error  questions  the  action  of  the  court  on  an 
exception  to  the  alternative  plea  for  compensation  for  caring  for  the 
child  in  case  her  custody  was  awarded  to  appellant.  In  view  of  the  fact 
that  the  custody  of  the  child  was  awarded  to  appellees,  and  no  judgment 
for  any  sum  of  money  was  rendered  for  them,  the  question  as  to  the 
cross-action  becomes  a  mere  abstraction,  and  we  suppose  would  not  have 
been  insisted  upon  except  on  the  hypothesis  that  the  case  would  be  re- 
manded for  another  trial. 

The  fourth  assignment  of  error  questions  the  suflSciency  of  the  evi- 
dence to  sustain  the  judgment  of  the  court,  and  is  answered  in  the 
negative  by  our  conclusions  of  fact.    The  judgment  is  afiSrmed. 

ON  MOTION  FOB  BEHEABINO: 

It  WHS  not  at  all  necessary  for  the  great  array  of  authorities  to  be 
cited  to  show  this  court  that,  as  a  general  rule,  it  is  contrary  to  the 
policy  of  the  law  to  permit  a  parent  to  release  his  authority  to  control 
the  person  of  his  child  during  its  minority,  for  the  law  enjoins  upon  the 
parent  to  support,  educate  and  maintain  his  child,  and  the  lawwdoes  not 
tolerate  such  release  of  authority.  However,  there  is  much  authority 
for  the  rule  that  when,  by  reason  of  the  death  of  the  mother,  a  child  is 
too  young  to  be  properly  oared  for  by  the  father,  and  it  is  intrusted  to 
others  to  be  reared,  still,  notwithstanding  the  fact  that  the  father  can- 
not delegate  his  authority  to  control  the  child,  as  a  general  rule,  yet  if 
the  best  interests  of  the  child  require  that  it  remain,  either  permanently 
or  for  a  certain  time,  with  its  foster  parents,  the  father  will  be  denied 
the  custody  of  the  child.  After  the  child  has  become  thoroughly  fitted 
into  its  surroundings,  and  is  attached  to  its  foster  parents,  and  has  be- 
come endeared  to  them,  it  might  be  the  refinement  of  cruelty  to  break 
up  the  tender  relations  and  destroy  happy  associations  merely  to  carry 
out  a  sentimental  theory  about  the  brutality  of  disturbing  the  strongest, 
purest  and  holiest  love  of  a  father  for  his  daughter.  It  may  be  true, 
generally,  that  the  father  should  have  control  of  his  child,  but  at  times 
it  is  a  delusion  and  a  snare,  and  the  law  looks  to  the  facts  of  each  case, 
and  looks  to  the  peace,  comfort  and  happiness  of  the  child;  rather  than 
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to  indulging  in  fancied  theories  about  every  flather  loving  his  diild,  and, 
regardless  of  cireumfftances,  entitled  to  its  custody.  In  re  Snook  (Kan.), 
38  Pac,  272;  Filbert  v.  Schroeder  (Neb.),  56  N.  W.,  307;  Cunningham 
V.  Barnes  (W.  Va.),  17  S.  E.,  308;  In  re  Stockman  (Mich.),  38  N.  W., 
876;  Washaw  v.  Gimble  (Ark.),  7  S.  W.,  389;  Green  v.  Campbell  (W. 
Va.),  14  S.  E.,  212;  Sheers  v.  Stein  (Wis.),  43  N.  W.,  728;  Jones  v. 
Damall  (Ind.),  2  N.  E.,  229;  Townsend  v.  Warren  (Oa.),  24  S.  E., 
960;  Bonnett  v.  Bonnett  (Iowa),  16  N.  W.,  91.  To  the  same  effect,  in 
Texas,  is  the  well-considered  case  of  Legate  v.  Legate,  87  Texas,  248. 

Nothing  that  we  could  say  would  be  more  applicable  to  the  facts  of 
this  case  than  the  following  language  used  in  the  Legate  case:  ^^Ordi- 
narily the  law  presumes  that  the  best  interest  of  the  child  will  be  sub- 
served by  allowing  it  to  remain  in  the  custody  of  the  parents,  no  matter 
how  poor  and  humble  they  may  be,  though  wealth  and  worldly  advance- 
ment may  be  offered  in  the  home  of  another.  Where,  however,  a  parent, 
by  writing  or  otherwise,  has  voluntarily  transferred  and  delivered  his 
minor  child  into  the  custody  and  under  the  control  of  another,  as  in 
the  case  at  bar,  and  then  seeks  to  recover  possession  of  the  child  by  writ 
of  habeas  corpus,  such  person  is  invoking  the  exercise  of  the  equitable 
discretion  of  the  court  to  disrupt  private  domestic  relations  which  he 
has  voluntarily  brought  about,  and  the  court  will  not  gramt  the  relief 
unless,  upon  a  hearing  of  all  the  facts,  it  is  of  the  opinion  that  the  best 
interests  of  the  child  would  be  promoted.  It  is  sometimes  said  that 
such  a  voluntary  transfer  is  void,  or  that  it  is  'contrary  to  public  policy,* 
but  the  cases  using  such  language  show  that  it  is  not  used  in  an  absolirte 
sense,  but  in  the  sense  that  such  transfer  is  no  impediment  to  the  action 
of  the  court  in  determining  what  is  best  for  the  interest  of  the  child. 
The  law  does  not  prohibit  such  a  transfer,  but,  on  the  contrary,  allows 
the  child  to  reap  the  benefit  thereof  when  it  is  to  its  interest  so  to  do.*' 
In  other  words,  when  endeavoring  to  uphold  the  sacred  ties  existing  be- 
tween the  father  and  child,  we  must  not  forget  the  comfort,  happiness 
and  high  interests  of  the  yx)ung  child,  whose  affections  have  become  en- 
twined about  those  who  have  tenderly  cared  for  it,  and  who  are  capable 
of  still  caring  for  it  and  rearing  it  properly.  Which  home  is  best  for 
the  child,  as  said  in  Legate  v.  Legate,  is  a  question  of  fact  to  be  deter- 
mined primarily  by  the  trial  court,  and  it  has  in  this  instance  been  de- 
termined by  the  learned  judge  who  tried  the  cause  that  the  best  inter- 
ests of  the  child  will  be  promoted  by  allowing  it  to  remain  in  the  home 
of  its  young  affections,  rather  than  to  place  it  in  a  home  with  a  strange 
stepmother  whose  past  life  is  marred,  as  hers  was  shown  to  be. 

It  may  be,  as  is  stated,  that  the  father  in  this  instance  is  an  upright 
and  honest  man,  and  that  he  is  financially  able  to  take  care  of  the  child, 
but  necessarily  the  care  and  rearing  of  the  young  girl  in  controversy,  if 
carried  to  his  home,  must  devolve,  to  a  great  extent,  upon  the  frail  young 
woman  who  has  been  chosen  by  the  father  to  preside  over  his  household, 
and,  while  the  mantle  of  Christian  charity  may  be  thrown  over  her  sad 
lapse  from  the  path  of  virtue,  still  it  should  not  be  stretched  far  enough 
to  place  the  moulding  of  a  young  girl's  life  in  her  hands.  Every  doubt 
should  be  resolved  in  favor  of  tlie  child's  welfare  and  happiness  and  fu- 
ture moral  training.    The  motion  for  rehearing  is  overruled. 

Affirmed. 
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Disseniing  Opinion  by  NEILL^  Associate  Justice. — ^I  believe  that, 
under  the  law  and  facts  in  this  ease,  the  appellant  has  the  right  to  take 
his  little  daughter  home  and  treat  her  as  a  member  of  his  family.  I 
think  he  has  this  right,  because  the  God  of  nature  has  given  it  to  en- 
able him  to  discharge  the  duty  he  owes  as  a  father  to  his  child.  Where 
a  right  emanates  from  such  a  source  the  one  to  whom  it  is  given,  if  fit 
to  perform  the  duty  it  imposes,  cannot  be  rightfully  deprived  of  it  by 
the  courts  of  any  country.  The  law  itself  recognizes  the  right  primarily 
of  the  parent  to  the  custody  of  his  minor  child,  and  but  re-echoes  the 
voice  of  nature  in  the  duty  it  imposes.  The  mother  of  the  child  being 
dead,  the  presumption  is  that  its  father  has  the  right  to  its  custody,  and 
it  devolves  upon  the  party  claiming  adversely  to  it  to  show  that  it  has 
be^i  forfeited  by  him ;  tlKit  is,  it  must  be  proved  the  father  is  not  a  fit 
person  to  rear  and  nurture  his  own  child.  This  must  be  shown  by  facts, 
and  not  by  ethereal  sentiment.    State  v.  Deaton,  93  Texas,  247. 

Even  if  it  were  proved — ^which  was  not — ^that  appellant  gave  the  child 
to  appellees,  it  would  amount  to  nothing,  for  the  custody  of  a  child  is  not 
the  subject  of  gift  or  barter.  A  father  cannot,  by  mere  gift  of  his  child, 
release  himself  from  his  obligation  to  support,  nurture  and  educate  it, 
or  deprive  himself  of  his  right  to  its  custody,  which  would  prevent  him 
from  discharging  those  duties  to  his  offspring  that  God  has  commanded 
him  to  perform  and  which  the  law  cannot  rightfully  compel  him  to  dis- 
obey. Waahaw  v.  Gimble,  50  Ark.,  351;  Ghapsky  v.  Wood,  26  Kan., 
650;  40  Am.  Bep.,  32;  Re  Scarritt,  76  Mo.,  565;  43  Am.  Eep.,  768; 
State  V.  Baldwin,  5  N.  J.  Eq.,  454 ;  45  Am.  Dec,  397 ;  People  v.  Chega- 
ray,  18  Wend.,  637;  People  v.  Mercein,  8  Page,  47;  3  Hill,  399;  Mer- 
cein  V.  People,  25  Wend.,  64;  Brooke  v.  Logan,  112  Ind.,  188;  Jones  v. 
Damall,  103  Ind.,  569;  State  v.  Nachtwey,  43  Iowa,  653.  Even  the 
right  of  a  parent's  guardianship  of  the  person  of  his  minor  child  can- 
nK>t  be  assigned  so  as  to  prevent  the  parent  from  revoking  such  an  as- 
signment. Cook  V.  Bybee,  24  Texas,  278 ;  Byrne  v.  Love,  14  Texas,  81. 
The  law,  as  enunciated  by  the  Supreme  Court  in  State  v.  Deaton,  93 
Texas,  243,  is  in  perfect  accord  with  the  authorities  cited  from  other 
jurisdictions.  Therefore  the  idea  that  a  gift  by  the  appellant  of  hi^ 
child  to  the  appellee  militates  against  his  superior  right  to  its  custody 
should  be  laid  out  of  view  entirely,  and  the  case  determined  by  the  law 
as  it  stands. 

Theoretically  the  State,  through  its  appropriate  organs  of  govern- 
ment, is  the  guardian  of  the  children  within  its  borders.  While  this  is 
true,  in  practice  as  well  as  in  theory,  still  the  principle  that  the  natural 
right  vests  in  parents  to  the  custody  and  control  of  their  children  re- 
mains, and  is  only  impaired  when  the  welfare  of  society  or  of  the  chil- 
dren themselves  come  in  conflict  with  it.  When  there  is  such  a  conflict 
the  supreme  right  of  girardianship  of  the  State  asserts  itself  for  the  pro- 
tection of  society  and  the  promotion  of  the  welfare  of  the  wards  of  the 
State.  Van  Walters  v.  Board  of  Guardians,  132  Ind.,  567;  32  N.  E., 
586. 

In  view  of  these  principles,  it  seems  to  me  that  the  question  to  be  de- 
termined is.  Does  the  evidence  in  this  case  show  th'at  the  welfare  of 
society  or  of  Elise  Peese  demand  that  the  State  should  withhold  from  the 
father  the  custody  of  his  child  and  give  it  to  the  appellee  ?    In  consid- 
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ering  this  question  I  shall  regard  the  welfare  of  the  State  and  of  the 
child  as  the  same,  for  it  is  to  the  interest  of  the  State  that  every  girl 
within  its  borders  should  be  so  cared  for  as  to  bring  her  up  as  a  good 
and  useful  woman,  and  it  is  best  for  every  girl  that  she  should  grow 
into  such  a  woman.  No  one  can  take  the  place  of  a  good  mother  in 
bringing  up  and  fitting  a  daughter  for  the  duties  of  life;  but  the  God 
who  gave  the  appellant  this  child,  in  the  gift,  took  from  him  his  wife 
and  her  mother.  Next  to  a  good  mother  is  a  good  father,  for  I  believe 
the  strongest,  purest,  holiest,  the  most  devout  and  unselfish  love  that 
was  ever  planted  in  the  breast  of  man  is  the  love  of  a  father  for  his 
daughter.  It  is  a  love  too  holy  to  be  bliglrted  and  turned  into  grief  by 
the  law's  taking  her  from  his  arms  and  placing  her  in  the  home  of  a 
stranger,  where  he  is  only  allowed  to  see  her  by  the  courtesy  of  the  court, 
among  those  by  whom  she  has  been  taught  to  dislike  him,  and,  instead 
of  the  endearing  name  of  father,  to  call  him  "uncle.^* 

If  the  evidence  tended  to  show  he  were  a  bad  man,  or  by  misconduct 
had  forfeited  to  the  State  the  right  which  nature  has  given  him  to  the 
care  and  custody  of  his  child,  I  wouldn't  say  anything  -against  the  judg- 
ment of  the  court.  But  every  syllable  of  the  evidence  shows  that  he  is  a 
good  man — amoral,  upright,  honest  and  industrious,  and  kind  and  af- 
fectionate to  the  members  of  his  family.  He  has  a  farm  and  a  comfort- 
able home,  and,  from  a  pecuniaiy  standpoint,  is  better  able  to  take  care 
of  his  child  than  the  appellees.  I  believe,  too,  that  the  evidence  shows 
that  his  present  wife  is  a  good  woman.  It  is  true — ^a  lamentable  fact — 
that,  when  she  was  about  eighteen  years  old  she  was  the  victim  of  a  se- 
ducer, and  bore,  as  evidence  of  her  love  and  misplaced  confidence  in  the 
author  of  her  ruin,  a  child.  And  the  neighbors  talk  about  her ;  people 
will  talk.  They  have  talked  about  Mary  Magdalene  for  nearly  nineteen 
hundred  years,  though  she  loved  and  was  beloved  by  our  Savior.  Such 
is  '^the  rarity  of  Christian  charity"  that  the  name  of  an  innocent 
maiden,  torn  from  her  friends  and  companions  and  ravished  by  a  Nor- 
man prince,  is  written  in  King  James'  translation  of  the  Bible  as  the 
word  harlot.  Yes,  people  will  talk,  though  few  men,  if  as  honest  as  of 
yore,  can  be  found  to  "throw  the  first  stone"  at  an  erring  woman.  From 
the  way  I  read  the  evidence,  all  the  talk  about  appellant's  wife  is  refer- 
able to  the  misfortune  that  befell  her  when  she  herself  was  more  a 
child  than  a  woman.  Can  society  never  forgive  a  woman  "caught  in 
the  very  act  ?"  God  has ;  and  I  think  the  law,  administered  by  men,  if 
it  has  any  mantle  of  charity  to  spread,  should  spread  it  over  a  woman 
who  has  been  betrayed  by  a  man,  and  afterwards  has  lived  a  virtuous 
life,  has  married  and  made  a  good  wife,  and  not,  as  though  she  were 
a  moral  leper,  cry  out  "unclean!  unclean"  whenever  she  appears  before 
its  courts. 

There  is  nothing  in  the  evidence  to  indicate  that  Elise  will  be  con- 
taminated by  being  brought  up  in  her  father's  family  where  she  be- 
longs ;  and  I  think  her  welfare  requires  that  he  should  have  the  custody 
of  her.  As  to  what  the  law  means  by  the  best  interest  of  the  child,  see 
Hibbett  v.  Bains,  78  Miss.,  695;  29  So.  Bep.,  80. 

Affirmed, 

Writ  of  error  refused. 
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F.  EiENSCH  V.  T.  S.  Naylon. 

Decided  May  15,  1008. 

1.— neadinsT — Hearsay  Statements — ^Praotloe. 

Hearsay  statements  of  third  parties  when  not  admissible  in  evidence  should 
not  be  read  to  the  jury  as  allegations  in  a  petition,  nor  should  the  jury  be 
pennitted  to  take  such  pleading  with  them  in  their  retirement. 

2.—: 


The  testimony  of  a  plaintiff  as  to  what  a  third  party  had  told  him,  plaintiff, 
that  the  defendant  had  said  to  such  third  party,  would  be  hearsay  and  incom- 
petent evidence. 


S. — Same— Declaration  of  Co-conspirator. 

The  rule  that  a  statement  of  a  conspirator  is  admissible  in  evidence  against 
a  co-conspirator  applies  only  in  the  case  of  a  cause  of  action  which  is  based 
upon  an  alleged  conspiracy.     . 

Appeal  from  the  District  Court  of  Payette  County.  Tried  below  be- 
fore Hon.  L.  W.  Moore. 

Brown  &  Lane,  for  appellant. — ^Where,  in  a  case  tried  before  a  jury, 
tiiere  was  a  sh-arp  conflict  in  the  testimony  between  the  plaintiff  on  one 
side  and  the  defendant  on  the  other,  and  where  the  jury  was  compelled 
to  discredit  one  or  the  other,  and  where  plaintiff's  pleadings  contained 
slanderous  vituperations  and  arguments  irrelevant  to  any  issue  in  this 
case,  and  was  prejudicial  to  the  character  of  defendant,  the  court 
should  strike  out  and  suppress  sueh  matters  upon  demurrer,  and  it  was 
error  not  to  have  done  so.  And  tlie  court  further  erred  in  this  case,  after 
his  refusal  to  strike  out  and  suppress  this  objectionable  and  improper 
matter,  by  permitting  plaintiff's  counsel,  over  the  objection  of  defendant, 
to  read  to  the  jury  trying  said  cause  that  portion  of  plaintiff's  petition  de- 
murred to,  and  in  permitting  said  counsel,  over  the  objection  of  defend- 
ant, to  introduce  evidence  in  relation  to  said  matter,  and  to  ask  the 
witnesses  questions  relative  thereto,  and  it  was  error  to  permit  the  jury 
to  take  the  amended  petition  of  plaintiff,  which  contained  the  matter  de- 
murred to,  with  it  when  it  retired  to  consider  of  its  verdict,  because 
all  such  actions  and  deeds  were  calculated  to,  and  did,  inflame  and. 
prejudice  the  minds  of  the  jury  against  the  defendant,  and  did  influ- 
ence it  in  finding  a  verdict  against  defendant.  Eule  2  for  District 
Courts,  47  Texas,  615  and  616;  Simpson  v.  Thompson,  43  Texas  Civ. 
App.,  273;  Ft  Worth  &  D.  C.  By.  Co.  v.  Lindsey,  11  Texas  Civ.  App., 
244;  Mims  v.  Mitchell,  1  Texas,  448. 

John  T.  Duncan,  for  appellee. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  appellee 
against  appellant  to  recover  the  sum  of  $500  alleged  to  have  been  de- 
livered to  appellant  by  appellee  by  mistake,  and  the  further  sums  of 
$300  exemplary  damages  for  the  wrongful  retention  of  said  money  by 
appellant. 
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Omitting  the  formal  portions^  plaintiff's  petition  is  as  follows : 

^'I.  Plaintiff  makes  known  to  the  court  that  on  or  about  the  22d  day 
of  September^  A.  D.  1905,  the  First  National  Bonk  of  Oiddings,  Texas, 
shipped  by  express  from  Giddings  to  Winchester  a  package  of  money,  to 
wit,  current  money  of  the  United  States,  containing  $500,  and  said 
package  was  directed  to  be  delivered  to  C.  H.  Schmidt,  who  was  a  mer- 
chant doing  business  at  Winchester,  Texas. 

'^11.  Plaintiff  makes  known  to  the  court  that  at  that  time  he  was 
agent  for  the  Wells,  Fargo  &  Company  Express  at  Winchester,  and  that 
said  package  of  money  was  received  by  the  Wells,  Fargo  &  Company  Ex- 
press at  Giddings,  and  was  brought  by  it  to  Winchester,  in  Fayette 
County,  Texas,  and  received  by  this  plaintiff  as  its  agent. 

"III.  Plaintiff  makes  known  to  the  court  that  on  the  day  before — 
that  is  to  say  about  the  21st  day  of  September,  1905— the  First  National 
Bank  of  Giddings  should  have  sent  a  package  of  money,  containing 
$500,  to  the  defendant,  F.  Biensch,  but  by  some  means  or  other  the 
money  was  not  shipped  on  that  day,  but  the  way-bill  for  the  same  came 
and  was  delivered  to  this  plaintiff,  as  agent,  marked  "short,''  and  the 
plaintiff  represents  that  on  the  next  day,  to  wit,  the  22d  day  of  Septem- 
ber, or  about  that  date,  the  package  of  $500  that  should  have  been  re- 
ceived the  day  before  for  the  defendant  Biensch  was  shipped  to  this 
plaintiff,  along  with  a  package  of  money  that  was  sent  by  express  to  C. 
H.  Schmidt,  and  this  plaintiff  said  that  he  did  not  scrutinize  the  way- 
bill closely,  and  did  not  notice  that  one  of  the  packages  had  been  shipped 
to  the  said  Schmidt,  but  believed  that  they  were  both  shipped  to  and 
were  intended  for  the  defendant,  F.  Biensch,  and  plaintiff,  so  believing, 
delivered  both  packages,  to  wit,  the  sum  of  $1,000,  to  the  said  F. 
Biensch,  wherein  he  ought  not  to  have  delivered  to  him  but  one  package, 
to  wit,  $500. 

"IV.  Plaintiff  says  that  the  defendant  Biensch,  well  knowing  that  a 
mistake  had  been  made,  and  that  he  had  received  more  money  than  he 
was  entitled  to,  concealed  his  knowledge  of  this  fact  for  several  months, 
but  plaintiff  says  that  when  he  delivered  said  two  packages  to  the  de- 
fendant he  took  defendant's  receipt  for  the  same,  or  had  him  to  receipt 
the  delivery  book,  to  show  tb»t  he  had  delivered  the  same  to  the  de- 
fendant. 

"V.  Plaintiff  says  that  the  said  C.  H.  Schmidt  never  discovered  that 
a  package  of  money  had  been  sent  to  him  by  the  First  National  Bank  of 
Giddings  until  about  the  12th  day  of  January,  1906;  that  about  that 
time  he  received  a  statement  from  the  bank  at  Giddings  showing  that 
he  was  charged  with  $500  more  money  than  he  had  received  from  the 
bank. 

"VI.  The  plaintiff  says  that  by  accident,  on  or  about  the  12th  day 
of  January,  1906,  one  F.  E.  Lowke,  a  brother-in-law  of  the  defendant, 
informed  the  said  Schmidt  in  confidence,  and  rather  secretly,  that  the 
defendant,  F.  Biensch,  had  received  from  the  bank  at  Giddings  $500 
more  than  he  was  entitled  to,  or  $500  more  than  he  had  been  charged 
with  upon  the  books  of  the  said  bank  at  Giddings,  and  plaintiff  charges 
that  said  money  so  received  by  the  defendant  was  the  money  that  was 
shipped  by  said  bank  to  said  C.  H.  Schmidt. 

"VII.    Plaintiff  says  that  he  has  settled  with  the  aaid  G.  H.  Schmidt, 
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for  the  reason  that  he  felt  that  the  mistake  was  his,  and  that  he  was  re- 
sponsible to  the  said  C.  H.  Schmidt  for  the  said  money,  and  said 
Schmidt  has  assigned  to  plaintiff  all  his  interest  in  said  matter,  and  that 
plaintiff  is  now  the  owner  of  said  claim,  which  the  said  Schmidt  formerly 
had  aganst  this  defendant,  and  all  the  damages  he  is  entitled  to  recover 
of  and  from  the  defendant,  F.  Biensch,  growing  out  of  the  same. 

"VIII.  This  plaintiff  makes  known  to  the  court  that  the  said  de- 
fendant and  Lowke  are  brothers-in-law.  That,  after  the  said  defendant 
got  possession  of  the  said  money  belonging  to  the  said  Schmidt  in  the 
manner  as  hereinbefore  alleged,  that  said  defendant  and  his  brother-in- 
law,  the  said  Ijowke,  entered  into  a  conspiracy  for  the  purpose  of  cheat- 
ing, defrauding  and  preventing  the  said  C.  H.  Schmidt  or  this  plaintiff 
from  recovering  back  money  from  the  said  defendant.  That  the  said  de- 
fendant and  tlie  said  Lowke,  having  full  knowledge  that  the  defendant 
has  received  of  the  Express  Company  the  money  that  belonged  to  C.  H. 
Schmidt,  entered  into  a  conspiracy,  and  that  said  conspiracy  is  still  con- 
tinuing for  the  purpose  of  suppressing  the  truth  and  suppressing  all 
legal  and  l^itimate  evidence  of  said  fact.  That  the  said  Lowke,  in  an 
unguarded  moment,  informed  said  Schmidt  that  the  defendant,  Siensch, 
had  his  (Schmidt's)  money,  but  afterwards  the  said  Riensch  and  the 
said  Lowke  conspired  together  to  deny  this  fact,  and  to  profess  no 
knowledge  of  the  same,  and  to  profess  that  said  statement  made  by  the 
said  Lowke  to  the  said  Schmidt  was  said  to  him  in  jest  or  in  fun,  when 
in  fact  it  was  the  truth  spoken,  and  said  Lowke  and  said  Riensch  have 
since  conspired,  and  are  now  conspiring,  to  suppress  the  truth,  and  to 
intimidate  witnesses  from  testifying  to  said  fact,  and  that  said  con- 
spiracy has  continued  since  the  said  Riensch  became  possessed  of  said 
money  until  this  good  hour. 

*'IX.  Plaintiff  says  that,  in  company  with  C.  H.  Schmidt,  he  went 
to  the  defendant,  after  the  said  Lowke  had  informed  said  Schmidt  that 
the  defendant  was  $500  ahead  with  the  Giddings  bank,  and  demanded  of 
the  defendant  the  restitution  of  said  money. 

''X.  Plaintiff  says  that  all  they  could  get  out  of  said  defendant  was 
that  it  was  "mighty  funny,'*  and  that  he  would  examine  his  books  and 
see  if  he  got  it,  and  would  write  to  the  Giddings  bank  about  it,  but  that 
he  has  not  examined  his  books  and  that  he  has  not  written  to  the  bank, 
and  he  still  fails  and  refuses  to  surrender  to  this  plaintiff  said  money  so 
received  by  him  through  mistake. 

''XL  Plaintiff  says  that  the  defendant,  well  knowing  that  he  has 
been  guilty  of  the  suppression  of  evidence  showing  that  he  received  said 
money  through  mistake,  and  well  knowing  that  the  mistake  had  been 
discovered,  yet  willfully,  maliciously,  persistently  and  oppressively  with- 
holds said  money  from  this  plaintiff,  to  the  damage  of  plaintiff*  in  the 
sum  of  $500  actual  damages,  and  the  further  sum  of  $200  punitory 
damages.  That  the  defendant  has  caused  this  plaintiff  to  employ  an 
attorney  to  file  suit  to  recover  this  money  for  him,  and  by  so  doing  he 
has  compelled  this  plaintiff  to  incur  the  additional  cost  of*  an  attornejr's 
fee  in  this  case,  which  the  plaintiff  alleges  amounts  to  the  reasonable 
sum  of  $100,  and  that  plaintiff  is  entitled  to  recover  the  same  from  the 
defendant  as  a  part  of  his  punitory  and  vindictive  damages. 

'^Wherefore,  premises  considered,  plaintiff  prays  that,  inasmuch  as  the 
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defendant  has  been  served  and  has  answered  herein,  he  have  judgment 
against  the  defendant  in  the  sum  of  $500,  with  six  percent  interest  from 
the  22d  day  of  September,  1905,  until  judgment  is  rendered  herein,  and 
that  he  be  permitted  to  recover  the  further  sum  of  $300  for  punitory 
damages,  and  for  all  costs  of  suit  in  this  behalf  expended,  together  with 
general  relief,  and  for  all  of  which  he  will  ever  pray.*' 

The  defendant  answered  by  general  and  special  exception  and  general 
denial,  and  also  specially  denied  the  allegations  of  the  petition  charging 
that  any  money  had  been  delivered  to  him  by  plaintiff  except  the  $500 
which  had  been  expressed  to  him  by  the  Qiddings  bank,  and  averred  that 
said  allegations  were  known  to  be  false  by  plaintiff,  and  were  fraudu- 
lently made  by  plaintiff  for  the  purpose  of  extorting  money  from  de- 
fendant and  covering  up  defalcation  of  plainitiff. 

The  trial  in  the  court  below  resulted  in  a  verdict  and  judgment  in 
favor  of  plaintiff  in  the  sum  of  $500,  with  interest  at  six  percent  from 
September  22, 1905. 

The  sixth  and  eighth  paragraphs  of  the  petition  above  set  out  were 
specially  excepted  to  by  the  defendant  on  the  ground  that  the  allega- 
tions therein  were  "impertinent  and  immaterial,  and  is  an  effort  to  plead 
plaintiff's  anticipated  evidence,  and  because  the  same  does  not  present, 
nor  tend  to  present,  any  deeds  or  acts  of  the  defendant  which  would 
create  a  liability  on  his  part  to  plaintiff,  and  same  is  not  admissible  in 
law.'' 

These  exceptions  were  overruled  by  the  court,  and,  over  defendant's 
objection  and  exception,  the  plaintiff's  counsel  was  allowed  to  read  the 
paragraphs  of  the  petition  above  mentioned  to  the  jury,  and  the  jury  al- 
lowed to  take  with  them  in  thedr  retirement  the  petition  containing  said 
allegations.  The  bill  of  exceptions  taken  by  the  defendant,  which  is  ap- 
proved by  the  trial  judge,  shows  that  after  the  exceptions  had  been  over- 
ruled and  the  entire  petition  had  been  read  to  the  jury,  the  court  ordered 
the  jury  withdrawn,  and  then,  in  the  absence  of  the  jury,  informed  plain- 
tiff's counsel  that  he  had  erred  in  overruling  tiie  exceptions.  The  jury 
were  not  instructed  not  to  consider  said  allegations,  and  the  defendant's 
request  that  the  jury  should  not  be  permitted  to  take  the  petition  con- 
taining these  allegations  with  them  in  their  retirement  was  denied. 

Under  appropriate  assignments  of  error  the  appellant  complains  of 
the  action  of  the  court  in  not  sustaining  his  exceptions  to  these  allega- 
tions of  the  petition,  and  in  permittiog  same  to  be  read  to  the  jury  and 
to  be  taken  with  them  in  their  retirement. 

We  think  it  clear  that  the  allegations  were  improper,  and  the  excep- 
tions thereto  should  have  been  sustained.  Plaintiff's  right  of  recovery 
depended  on  whether  the  money  intended  for  Schmidt  had  been  received 
by  appellant,  and  upon  this  issue  any  testimony  on  the  part  of  any  wit- 
ness as  to  what  a  third  party  had  claimed  to  know  about  the  matter 
would  be  hearsay,  and  therefore  plaintiff  could  not,  over  defendant's  ob- 
jection, have  introduced  testimony  of  the  statements  alleged  in  the  peti- 
tion to  have  been  made  by  Lowke  to  Schmidt.  The  facts  alleged  not 
being  such  as  could  be  properly  introduced  in  evidence,  their  presence  in 
the  petition  was  unwarranted,  and  the  court  should  have  ordered  them 
expunged  therefrom,  and  not  permitted  them  to  be  thus  placed  before  the 
jury.    If  allowed  to  remain  in  the  petition,  they  should  not  have  been 
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read  to  the  jury,  and  the  jury  should  have  been  instructed  not  to  con- 
sider them.    Simpson  v.  Thompson,  43  Texas  Civ.  App.,  273. 

It  further  appears  from  the  record  that  "while  the  plaintiff,  T.  S. 
Xaylon,  was  on  the  stand  testifying  in  his  own  behalf,  he  was  asked  by 
his  counsel  to  state  what  he  told  Siensch  that  Schmidt  had  told  him, 
Naylon,  that  Lowke  had  said  about  the  defendant,  Siensch,  having  his 
money,  to  which  question  and  the  testimony  it  elicited  defendant  ob- 
jected, but  the  court  overruled  said  objection  and  permitted  the  witness 
to  state :  *T[  said  we  can  prove  that  you  got  the  money  by  my  books,  and 
we  can  prove  it  by  what  Lowke  told  Schmidt.^' 

This  evidence  should  not  have  been  admitted.  The  hearsay  statement 
of  plaintiff  as  to  what  Lowke  had  told  him  appellant  had  admitted  to 
him,  Lowke,  in  r^ard  to  receiving  the  money,  was  clearly  not  admissible, 
and  the  evident  purpose  and  effect  of  this  quiestion  and  answer  was  to 
get  this  statement  of  Lowke  to  Schmidt  before  the  jury. 

The  evidence  was  sharply  conflicting  upon  the  main  issue  in  the  case, 
and  we  camiot  say  that  the  admission  of  this  incompetent  evidence,  in 
connection  with  the  improper  allegations  in  the  petition,  which  were  per- 
mitted to  be  read  to  the  jury  and  taken  with  them  in  their  retirement, 
was  harmless  error. 

There  is  no  merit  in  appellee's  contentions,  under  appropriate  crosa- 
assignments,  that  the  pleadings  and  evidence  above  discussed  were  unob- 
jectionable because  the  pleadings  charge  a  conspiracy  between  appellant 
and  Lowke  to  suppress  the  truth,  and  that  imder  such  allegations  the 
statements  of  either  of  the  alleged  conspirators  is  admissible  in  evidence 
against  his  co-conspirator.  The  petition  does  not  allege,  or  attempt  to 
allege,  a  cause  of  action  growing  out  of  a  conspiracy  between  appellant 
and  Jjowke,  and  the  charge  of  such  conspiracy  seems  to  have  been  in- 
jected into  the  petition  for  the  sole  purpose  of  getting  before  the  jury 
the  hearsay  statement  of  Schmidt  before  meutioned. 

For  the  reasons  indicated  the  judgment  of  the  court  below  must  be  re- 
versed and  the  cause  remanded,  and  it  has  been  so  ordered. 

Reversed  and  remanded. 


Samuel  Haynes  et  al.  v.  Texas  &  New  Orleans  Eailboad 

Company. 

Decided  May  16,  1008. 

1. — InJuietloB  Bond— -AmeBdmeiit — Signature  of  PrinolpaL 

Upon  motion  to  quash  an  injunction  bond  on  the  ground  that  it  was  not 
signed  by  the  principal  in  the  bond,  it  was  not  error  to  permit  the  attorney  for 
the  principal  to  sign  the  prindpaPs  name  to  the  bond,  and  thereupon  overrule 
the  motion  to  quash. 

%, — ^Liinitatloii — Potseision  of  Trespasser — ^Entry  of  Owner— 'Effeet— -Case  Fol- 
lowed. 

The  adverse  possession  of  a  trespasser  upon  land,  so  far  as  the  statute  of 
limitation  is  concerned,  is  immediately  limited  and  restricted  to  the  land 
actually  enclosed  by  him,  upon  the  entry  into  possession  by  the  owner  in  person 
or  through  his  tenant^  even  though  the  possession  of  the  owner  is  of  only  a 

Vol.  LI.  Civil-^ 
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part  and  not  of  the  whole  tract.    The  case  of  Bowles  ▼.  Brice,  66  Texas,  730, 
followed. 

8.— Trial— Harmless  Erron. 

Where  it  appeared  from  the  undisputed  evidence  that  an  appellant  recov- 
ered judgment  in  the  court  below  for  more  land  than  he  was  entitled  to  under 
his  plea  of  limitation,  errors  of  procedure  upon  the  trial  complained  of  by  him 
will  be  disregarded. 

4. — &ef  onnation  of  Judgment— Practice. 

Where  an  appellee  makes  ho  complaint  in  the  trial  court  of  the  judgment 
rendered  against  him,  the  Appellate  Court  will  not  consider  a  mere  request  in 
his  brief  that  the  judgment  be  reformed  in  l^is  favor. 

Appeal  from  the  District  Court  of  Jasper  Couniy.  Tried  below  be- 
fore Hon.  W.  B.  Powell. 

Holland  &  Holland,  for  appellants. — Second  assignment  of  error. — 
The  court  erred  in  refusing  to  give  special  charge  asked  by  defendant, 
wherein  the  defendant  asked  the  court  to  charge  as  follows :  "It  is  not 
essential  to  actual  possession  of  land,  as  that  term  is  explained  in  the 
special  charge  given,  that  the  land  be  actually  inclosed."  Whitehead  v. 
Foley,  28  Texas,  285;  Richards  v.  Smith,  67  Texas,  612;  Kimbro  v. 
Hamilton,  28  Texas,  565. 

Third  assignment  of  error. — ^The  court  erred  in  giving  special  charge 
requested  by  plaintiff,  wherein  the  jury  are  instructed  that,  "in  constru- 
ing and  arriving  at  the  meaning  of  actual  possession,  as  stated  in  the 
general  charge  of  the  court,  that  merely  grazing  cattle  over  land  or 
casually  cutting  wood  from  the  land  here  and  there  is  not  sufficient  evi- 
dence of  possession  to  support  the  statutes  of  limitation,  but  there  jnust 
be  other  evidence  showing  actual  appropriation  of  land  continued  openly 
for  a  period  of  ten  years  or  more  before  the  institution  of  this  suit.*' 
Watkins  v.  Gates,  59  S.  W.,  1123;  Mitchell  v.  Mitchell,  80  Texas,  113. 

Fourth  assignment  of  error. — The  court  erred  in  that  portion  of  its 
general  charge  wherein  he  instructs  the  jury  that,  "in  order  to  sustain 
the  plea  of  limitation  of  ten  years,  the  party  making  such  claim  must 
claim  the  land  occupied  by  him  by  specific  metes  and  bounds  for  a  period 
of  ten  consecutive  years  prior  to  filing  suit  therefor,  and  that  such  pos- 
session and  claim  must  be  actual,  continuous,  notorious,  distinct  and 
hostile  to  that  of  the  owner  of  said  land/'  for  the  reason  that  a  party 
actually  occupying  land  adverse  and  hostile  to  that  of  the  owner  is  not 
compelled  to  actually  mark  out  the  lines  of  the  land  he  claims,  but  is 
entitled  to  160  acres  to  include  his  improvements.  Pearson  v.  Boyd,  ()'3 
Texas,  541. 

Fifth  assignment  of  error. — ^The  court  erred  in  that  part  of  its  charge 
to  the  jury  wherein  the  jury  are  instructed  that,  "if  they  are  not  satis- 
fied by  the  preponderance  of  the  testimony  tliat  the  said  H.  N.  Ratcliff 
has  had  peaceable  and  adverse  possession,  cultivating,  using,  enjoying 
and  claiming  the  whole  160  acres  embracing  the  northwest  corner  of  sec- 
tion 9,  but  are  satisfied  from  a  preponderance  of  the  evidence  that  he 
has  been  in  the  peaceable  and  adverse  possession  of  any  part  of  said  160 
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acres,  as  described  in  his  answer,  claiming,  cultivating,  using  and  en- 
joying tihe  same  for  a  period  of  ten  years  before  the  filing  of  this  suit, 
and  you  further  find  that  said  portion  of  said  160  acres,  if  any,  as  pos- 
sessed, claimed  and  occupied,  used  and  enjoyed  by  him,  the  said  Rat- 
cliff,  was,  at  the  time  it  was  occupied  and  claimed,  marked  by  specific 
metes  and  bounds,  then  you  will  find  for  him  for  so  much,  if  any,  of 
said  160  acres  as  was  so  claimed  by  him  by  specific  metes  and  bounds/' 

Sixth  assignment  of  error. — ^The  court  erred  in  rendering  judgment  in 
this  case  for  plaintiff  for  any  part  of  the  land  sued  for,  or  otherwise 
rendering  judgment  at  all  in  this  case,  for  the  reason  that  the  verdict 
of  the  jury  does  not  dispose  of  either  of  the  issues  of  all  the  parties  to 
this  suit,  for  the  reason  that  no  disposition  whatever  is  made  of  the  land 
claimed  by  plaintiff,  either  in  favor  of  or  against  it,  except  as  to  382  7-10 
acres  off  of  the  west  side  of  the  northwest  quarter  of  section  No.  9,  and 
for  the  further  reason  that  the  verdict  for  two  cents  per  tie  for  all  ties 
cut  and  removed  by  C.  E.  Slade  and  H.  N.  Ratcliff  from  the  northwest 
quarter  of  section  No.  9  of  H.  N.  Ratcliff's  east  preemption  line  is 
wholly  unintelligible,  and  is  not  sufScient  to  base  a  judgment  on,  either 
for  or  against  either  plaintiff  or  the  defendant. 

T,  D.  Cohbs,  Ira  P.  EUdebrand  and  Baker,  Bolts,  Parker  &  Garwood, 
for  appellee. 

KEESE,  Associate  Justice. — ^The  Texas  &  New  Orleans  Railroad 
Company  brings  this  action  in  trespass  to  try  title  against  H.  N.  Ratcliff 
and  others  to  recover  section  9,  Texas  &  N.  0.  R.  R.  Company  survey,  in 
Jasper  County.  One,  C.  E.  Slade,  was  joined  as  defendant  upon  the 
complaint  that  he  had  cut  certain  ties  off  of  the  land,  the  value  of  which 
was  sought  to  be  recovered. 

H.  N.  Ratcliff  disclaimed  as  to  all  of  the  land  sued  for  except  the 
northwest  quarter  of  the  section,  containing  160  acres,  as  to  which  he 
pleaded  title  under  the  statute  of  limitation  of  ten  years,  and  prayed 
tfiat  he  be  quieted  in  his  title  thereto. 

Upon  trial  with  a  jury  there  was  a  verdict  for  defendant  Ratcliff  for 
64  acres  of  the  said  160  acres  claimed  by  him.  Judgment  was  rendered 
in  his  favor  for  this  64  acres,  and  for  plaintiff  for  the  balance,  from  which 
judgment  defendant  appeals.  The  disposition  of  the  suit  as  to  the  other 
defendants  who  claimed  other  portions  of  the  survey  does  not  concern 
this  appeal. 

This  suit  was  instituted  January  25,  1905.  .  Appellee  showed  title  by 
patent  from  the  State  to  itself  for  the  section. 

In  1891  appellant  settled  upon  the  tract  of  land,  which  he  supposed 
to  be  vacant  public  domain,  with  the  intention  of  acquiring  a  home- 
stead under  the  preemption  laws.  In  1898  he  procured  a  patent  for  160 
acres,  which,  so  far  as  we  can  gather  from  the  record,,  with  very  little 
assistance  from  the  briefs,  afterwards  proved  to  be  entirely  or  partly  in 
conflict  with  section  9,  T.  &  N.  0.  R.  R.  Co.  survey,  extending  from  north 
to  south  along  the  western  side  of  the  survey,  and  a  short  distance  over 
on  flie  northeast  Appellant  erected  a  dwelling-house  in  1891,  and  en- 
closed some  of  the  land,  which  enclosure  he  increased  from  time  to  time 
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until  at  the  date  of  the  trial  he  had  about  40  acres  under  fence,  includ- 
ing two  cultivated  patches,  one  north  and  the  other  south  of  his  house, 
both  on  the  said  preemption  and  upon  the  northwest  quarter  of  section 
9,  and  also  an  enclosed  pasture  of  a  few  acres  southeast  of  his  house  and 
east  of  the  preemption  strip,  on  the  northwest  quarter  of  section  9.  The 
evidence  is  conflicting  as  to  the  exact  origin  and  extent  of  appellant's 
claim.  His  own  testimony^  corroborated  to  some  extent,  is  that  he  al- 
ways, from  the  time  of  his  first  settlement,  claimed  the  entire  northwest 
quarter  of  the  section,  and  that  he  exercised  over  the  entire  tract,  in  ad- 
dition to  his  actual  residence  and  enclosure,  such  acts  of  possession  and 
ownership  as  cutting  timber  oflf  of  it  for  such  purposes  as  might  be 
needed  in  erecting  his  buildings,  fences,  etc.,  and  for  domestic  use.  Also 
that  he  at  one  time  had  enclosed  and  in  cultivation  in  rice  for  four  or 
five  years  about  four  or  five  acres  some  distance  east  of  the  preemption 
strip  on  the  quarter  section,  and  that  he  from  time  to  time  made  pas- 
tures for  his  stock,  the  size  of  which  is  not  shown,  on  the  quarter  section 
off  of  the  preemption  strip,  which  he  moved  about  indiscriminately  over 
the  tract.  It  is  not  shown  how  long  he  maintained  these  independent 
pastures  at  any  one  time  in  one  place  nor  altogether,  on  the  160  acres, 
nor  the  extent  of  any  of  them.  His  cattle  and  other  live  stock  loamed 
over  the  unenclosed  portion  of  the  quarter  section  at  will,  as  did  those  of 
his  neighbors.  Other  evidence  tended  to  show  that  appellant  did  not  set 
up  any  claim  to  any  part  of  the  land  outside  of  his  preemption  until  about 
1898  or  later,  when  it  was  discovered  that  his  preemption  was  in  conflict 
with  section  9.  He  rendered  160  acres,  his  preemption,  for  taxes  every 
year  from  1892  to  1898,  when  he  sold  50  acres  of  it,  and  after  that  eveiy 
year  up  to  1905  he  rendered  100  acres  of  his  preemption. 

In  1898,  J.  A.  Batdiff,  who  had  settled  on  the  southeast  quarter  of 
section  9,  upon  which  he  had  a  small  improvement  consisting  of  a  dwell- 
ing-house and  an  enclosed  field  of  about  five  acres  in  cultivation,  and 
Samuel  Haynes,  who  had  likewise  settled  upon  the  northeast  quarter  on 
which  he  had  a  dwelling  and  an  enclosed  field  of  about  six  acres  in  culti- 
vation, each  executed  to  appellee  an  acknowledgment  of  tenancy.  These 
instruments  were  in  writing  and  are  identical  in  their  terms.  That  of 
J.  A.  Batcliff  is  as  follows : 

"I,  J.  A.  Batcliff,  of  Jasper  County,  Texas,  do  hereby  acknowledge 
that  the  Texas  &  New  Orleans  Bailway  Company  is  the  owner  of  section 
number  nine  (9)  as  shown  by  the  map  of  Jasper  County,  lying  about  2% 
miles  northwest  of  the  southeast  corner  of  Jasper  County,  Texas,  on 
which  section  No.  9  said  Batcliff  has  about  5  acres  in  cultivation  and  a 
dwelling-house  and  other  improvements  now  occupied  by  said  Batcliff, 
which  he  holds  as  the  tenant  of  said  railway  company,  and  said  Batcliff 
hereby  agrees  to  surrender  possession  of  said  land  and  premises  upon  ten 
(10)  days  notice  from  said  railway  company  or  its  assigns. 

"Witness  my  hand  this  11th  day  of  May,  1898,  in  presence  of  the 
following  witnesses. 

(Signed)  J.  A.  Batcliff.^' 

These  parties  continued  in  the  occupation  of  the  respective  tracts  up 
to  the  trial,  under  these  contracts. 
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The  64  acres  for  which  appellant  had  judgment  is  all  of  the  pre- 
emption Btrip  on  the  northwest  quarter  of  section  9^  and  includes  all  of 
his  enclosures  and  improvements^  except  the  small  pasture  southeast  of 
his  dwelling  and  east  of  the  east  line  of  the  pre-emption,  and  includes 
also  a  part  of  this  land  which  has  never  been  under  enclosure. 

A  temporary  injunction  was  granted  restraining  appellants  from  cut- 
ting timber.  When  the  case  was  called  for  trial  appellants  moved  the 
court  to  quash  the  writ  on  the  ground  that  the  name  of  appellee  was  not 
signed  to  the  bond,  whereupon  leave  was  granted  to  appellee's  attorney 
to  sign  appellee's  name  to  the  bond,  and  thereupon  the  motion  to  quash 
was  overruled.  This  action  is  made  the  basis  of  the  first  assignment  of 
error.    The  assignment  is  without  merit. 

There  was  no  error  in  refusing  the  charge  requested  as  set  out  in  the 
second  assignment  of  error. 

In  view  of  the  fact  that  appellee,  who  was  the  owner  of  section  9,  was 
in  actual  possession  of  a  part  of  the  section  and  by  reason  thereof  in  con- 
structive possession  of  all  of  the  section  not  in  the  actual  occupancy  of 
appellant,  if  there  was  any  error  at  all  in  the  charge  complained  of  in  the 
third  assignment  of  error,  it  was  harmless,  and  the  same  must  be  said 
with  regard  to  the  charge  referred  to  in  the  fourth  and  fifth  assignments. 

There  is  no  merit  in  the  sixth  assignment.  By  the  judgment  appellee 
recovered  all  of  section  9  except  that  part  adjudged  to  appellant,  which  is 
specifically  described.  The  jury  gave  appellee  two  cents  apiece  for  all 
ties  cut  bj  appellants,  but  appellee  in  open  court  withdrew  its  claim  for 
damages,  which  rendered  any  judgment  upon  this  issue  unnecessary. 

We  are  of  the  opinion  that  the  judgment  must  be  affirmed,  also,  upon 
the  ground  that  from  the  undisputed  evidence  appellant  Ratcliff  recovered 
more  land  than  he  is  entitled  to.  The  evidence  was  sufficient  to  show  that 
appellant  made  no  claim  to  any  part  of  the  section  except  that  covered 
by  his  preemption  claim  until  1898;  but  if  we  concede  that  he  settled 
upon  the  land  in  1891,  claiming  the  entire  quarter  section  of  160  acres, 
and  that  his  possession  and  claim  continued  unbroken  to  the  filing  of 
the  suit,  still  it  is  indisputably  true  that  in  1897  appellee  by  its  tenants, 
J.  A.  Ratcliff,  and  Samuel  Haynes,  entered  upon  the  section  and  so  re- 
mained in  actual  possession  of  portions  of  it  up  to  the  filing  of  the  suit. 

It  was  held  by  the  Supreme  Court  in  Read  v.  Allen  (63  Texas,  158) 
that  'Vhere  one  holding  a  deed  to  land  described  by  metes  and  bounds 
leases  a  part  of  it  to  a  tenant  by  specific  metes  ajid  bounds,  then  the  pos- 
session of  the  tenant  is  only  coextensive  with  the  bounds  specified  in  the 
lease  and  not  with  the  whole  tract,''  and  the  same  rule  is  also  announced 
in  Craig  v.  Cartwright  (65  Texas,  424).  The  later  case  of  Bowles  v. 
Brice  (66  Texas,  730),  while  not  in  terms  overruling  the  former  opin- 
ions in  the  cases  referred  to,  seems  to  us  to  hold  directly  to  the  contrary. 
We  gather  from  the  statement  of  the  facts  in  the  latter  case  that  the 
only  possession  of  the  land  held  by  the  owner  was  through  tenants  to 
whom  had  been  rented  the  improved  and  cultivated  land,  only  a  part  of 
the  whole  tract,  and  that  these  tenants  had  no  right  or  authority  over 
the  land  not  in  cultivation.  We  can  see  no  difference  between  the  facts 
of  that  ease  and  this.  We  understand  the  court  to  hold  in  that  case 
that,  in  such  case,  the  constructive  possession  of  the  owner,  by  virtue  of 
this  actual  possession  of  the  tenant,  extends  to  the  limits  of  the  entire 
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tract  and  was  not  limited  to  the  boundaries  of  the  portion  leased  to  the 
tenants.  This  view  was  followed  in  Purvear  v.  Priery,  16  Texas  Civ. 
App.,  325;  Parker  v.  Cockrell,  31  S.  W.,  222 ;  Collier  v.  Couts,  45  S.  W., 
487,  and  Texas  &  N.  0.  R.  R.  Co.  v.  Haynes,  97  S.  W.,  850.  See,  also, 
Ruffin  V.  Overby,  11  S.  E.,  251 ;  Scott  v.  Elkins,  83  N.  C,  424;  Scaife  v. 
Western  N,  C.  Land  Co.,  90  Fed.,  278. 

If  these  views  be  correct  as  to  the  effect  of  the  possession  by  Haynes, 
and  J.  A.  Ratcliff  as  tenants  of  appellee,  then  from  May  11,  1898,  ap- 
pellee was  in  constructive  possession  of  all  of  section  9,  except  such  as 
appellant  had  actually  enclosed.  He  had  no  such  possession  of  any  of 
the  balance  of  the  land  as  would  interfere  with  such  constructive  posses- 
sion of  the  true  owner,  and,  in  consequence,  from  the  date  of  such  entry 
by  appellee,  the  true  owner,  his  adverse  possession  ceased  except  as  to  such 
as  he  had  under  enclosure.  Sutton  v.  Carrabajal,  26  Texas,  500 ;  Evitts 
V.  Roth,  .61  Texas,  84;  Parker  v.  Barnes,  65  Texas,  608;  Anderson  t. 
Jackson,  69  Texas,  347. 

In  Evitts  V.  Roth,  supra,  it  was  held. that  this  was  true  where  the 
owner  was  not  in  actual  possession  of  any  part  of  the  land  at  the  be- 
ginning of  the  adverse  possession.  His  entry  immediately  put  an  end 
to  the  constructive  possession  of  such  adverse  possessor,  which  attached 
at  once  to  the  actual  possession  of  the  true  owner. 

There  can  be  no  controversy  upon  the  evidence  that  appellant  did 
not  have  any  of  the  land  enclosed  for  ten  years  before  suit  was  filed, 
except  such  as  was  included  within  the  boundaries  of  the  land  adjudged 
to  him.  The  small  rice  patch  was  only  kept  enclosed  for  four  or  five 
years,  when  the  fence  was  removed  and  used  to  enclose  the  small  por- 
tion near  the  house  and  east  of  the  preemption  strip.  This  pasture  was 
not  shown  to  have  been  enclosed  for  ten  years  before  suit  was  brought, 
and  upon  this  appellant  had  the  burden  of  proof.  The  evidence  indi- 
cated to  the  contrary.  The  occasional  cutting  of  wood  and  pasturing  of 
stock  on  the  unenclosed  portions  of  the  section,  as  shown  by  the  evi- 
dence, was  not  such  actual  possession  and  occupancy  as  would  affect  the 
constructive  possession  of  the  owner.  Puentes  v.  McDonald,  85  Texas^ 
135;  Sellman  v.  Hardin,  58  Texas,  86. 

It  is  therefore  clear  that  in  no  view  of  the  evidence  was  appellant  en- 
titled to  recover  any  more  land  than  was  adjudged  to  him,  and  for 
that  reason,  regardless  of  such  errors,  if  any,  as  may  have  been  com- 
mitted upon  the  trial,  the  judgment  should  be  affirmed. 

Appellee  asks  us  in  its  brief  to  reform  the  judgment  so  as  to  limit 
appellant's  recovery  to  the  two  enclosed  patches  near  his  house,  and 
adjudge  all  of  the  balance  to  appellee.  It  does  not  appear  that  any  such 
action  was  invoked  in  the  trial  court.  What  appellee  denominates  a 
cross-assignment  of  error,  is  not  in  fact  such,  but  only  a  request  that  we 
reform  the  judgment.  Appellee  not  having,  in  the  trial  court,  in  any 
way  signified  any  dissatisfaction  with  the  judgment^  it  will  be  affirmed 
as  rendered. 

Affirmed^ 

Writ  of  error  refused.  ^ 
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BsKJAMiK  W.  Shaw  y.  Mabt  O.  Shaw. 

Decided  May  16,  1908. 

Iw— HulMuid  and  Wife — ^ReoeiTeishiiH-IiiJiiiiotioii. 

A  receivership  is  not  a  purely  equitable  remedy  under  the  laws  of  this 
State.  In  certain  cases  the  right  is  given  by  statute,  and  in  such  eases  it  is 
a  legal  right  and  may  be  exercised  even  though  the  party  has  a  remedy  by 
sequestration.  The  remedy  by  sequestration  is  not  exclusive.  Where  the 
remedy  by  sequestration  or  injunction  is  not  as  full  and  complete  as  that  fur- 
nished by  the  appointment  of  a  receiver,  the  courts  have  authority  Nto  maka 
such  appointment. 


Stated. 

In  a  suit  Uy  a  wife  against  her  husband  for  a  judgment  fixing  her  s«>arate 
interest  in  eertain  property  and  for  divorce,  pleading  considered,  ana  held 
sufficient  to  warrant  the  trial  court  in  appointing  a  reeeiver  of  the  property  in 
controversy. 

1. — ^Eeceiver — ^Appointment — ^Pleadings. 

The  fact  that  the  defendant  denies  under  oath  all  the  allegations  of  the 
plaintiff  in  an  application  for  a  receiver  is  not  always  sufficient  to  prevent  the 
appointment.  Where  the  record  showed  that  the  defendant  had  disregarded 
orders  of  the  court  previously  made  in  the  case,  the  court  was  authorized  to 
appoint  a  receiver  solely  upon  the  affidavit  of  the  plaintiff,  notwithstanding 
the  defendant  denied  under  oath  the  allegations  of  plaintiff's  petition. 


— ^Disebarge — Contracts  by  BeoeiTer. 

Where  rental  contracts  have  been  made  by  a  receiver  under  orders  of  the 
court  they  should  be  respected  and  protected  upon  surrender  of  the  property  in 
controversy  to  the  defendant  in  the  suit  upon  supersedeas  bond  pending  an 
appeaL 

5.— BecelTership— €ost. 

When  a  receiver  is  discharged  upon  request  of  the  party  at  whose  instanee 
be  was  appointed,  the  cost  of  the  receivership  should  oe  diarged  against  the 
party  securing  the  appointment. 

Appeal  from  the  District  Court  of  Harrig  County.    Tried  below  be- 
fore Hon.  W.  P.  Hamblen. 

Meek,  Highsmith  dk  Warren,  for  appellant. — In  an  action  for  divorce 
by  the  wife  a^inst  her  husband,  wherein  the  wife  claims  all  the  prop- 
erty, both  real  and  personal,  as  her  separate  estate,  it  is  error  for  the 
court  to  appoint  a  receiver,  because  she  has  an  adequate  remedy  at  law, 
the  statute  governing  divorce  giving  her  a  remedy  by  sequestration  (art. 
4864)  and  bv  injunction  (art.  2934).  Bevised  Statutes,  arts.  2983, 
2981,  2985,  4864;  Ryan  v.  Ryan,  61  Texas,  473;  City  Nat.  Bank  v. 
Duuham,  18  Texas  Civ.  App.,  187;  Dority  v.  Dority,  96  Texas,  215; 
HoUoway  v.  Shiittles,  51  S.  W.,  296 ;  Moore  v.  Moore,  73  Texas,  382 ; 
Wright  V.  Wright,  3  Texas,  168 ;  Cahn  v.  Johnson,  12  Texas  Civ.  App., 
308;  Smith  on  Rec,  32,  43,  44;  High  on  Rec.,  sees.  741,  10,  592; 
Beach  on  Rec.,  art.  48. 

In  a  petition  for  a  divorce  by  the  wife  against  ibe  husband,  where 
the  petition  and  answer  discloses  that  the  plaintiff  and  defendant  own 
leal  property  in  common,  and  that  there  is  a  community  estate  of  per- 
Boual  property  much  less  than  property  owned  by  the  plaintiff  and  de- 
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fendanty  which  is  in  the  hands  of  the  def^idanty  and  the  defendant  is 
restrained  from  disposing  of  the  real  property,  it  is  error  to  appoint  a 
receiver  to  take  charge  of  the  personal  property  as  well  as  the  real  estate. 
Tucker  v.  Carr,  39  Texas,  103;  Hatchett  v.  Conner,  30  Texas,  110 
Higgins  V.  Johnson,  20  Texas,  389 ;  Stoiy  v.  Marshall,  24  Texas,  308 
Conley  v,  Nailor,  118  U.  S.,  127-135;  Biley  v.  Wilson,  86  Texas,  240; 
Spear  on  Married  Women,  sec.  86,  87. 

Every  allegation  of  the  plaintiffs  petition  was  denied,  specifically, 
by  the  defendant's  answer,  duly  verified.  City  Nat.  Bank  v.  Dunham, 
18  Texas  Civ.  App.,  187;  Smith  on  Beoeivership,  p.  12;  Beach  on  Bee., 
art.  48 ;  High  on  Bee.,  art.  24. 

Vasmer  d  Briant,  for  appellee. — ^When  the  property  involved  in  the 
suit  consists  of  a  plantation  and  the  growing  crops  thereon,  and  a  mer- 
cantile and  saloon  business,  the  value  of  which  is  largely  dependent 
upon  its  continuance  to  supply  its  trade  and  patronage;  and  when  it  is 
reasonably  apparent  that  said  property  is  likely  to  be  wasted,  destroyed 
or  greatly  depreciated  by  keeping  the  same  in  the  hands  of  the  sheriff, 
if  taken  by  such  officer  under  a  writ  of  sequestration;  and  when  it 
further  appears  that  the  defendant  threatens  to,  and  is  about  to  dis- 
pose of,  despoil  and  waste  said  property,  to  the  irreparable  injury  of 
plaintiff,  and  when,  under  these  circumstances,  it  is  further  shown  that 
the  injunction  previously  granted  has  been  disregarded  by  the  defend- 
ant, and  such  restraining  order  has  proven  ineffectual  to  prevent  ihe 
wrongful  disposition  by  him  of  the  property  pending  the  litigation;  it 
is  not  error  to  appoint  a  receiver  in  order  that  the  properly  may  not  be 
further  despoiled,  dissipated  and  converted ;  and  in  such  a  state  of  facts, 
the  statute  provides  no  adequate  legal  remedy.  Cotton  v.  Band,  92  S. 
W.,  266 ;  Stone  v.  Stone,  43  S.  W.,  568 ;  Pitts  v.  Pitts,  14  Texas,  443 ; 
Carter  v.  Carter,  40  S.  W.,  1030;  Bice  v.  Bice,  21  Texas,  66;  DeBerrera 
V.  Prost,  77  S.  W.,  639;  Merrell  v.  Moore,  104  S.  W.,  517;  Smith  on 
Beceivers,  sec.  15,  subdiv.  (a),  (b)  and  (f). 

If  the  receiver  was  legally  appointed,  then  all  rental  and  other  con- 
tracts made  by  the  receiver,  witiiin  the  scope  of  his  powers  as  such,  and 
before  the  filing  of  the  supersedeas,  are  valid  and  binding;  and  as,  dur- 
ing the  period  intervening  between  the  appointment  and  the  filing  of 
the  supersedeas,  the  receiver,  if  legally  appointed  in  the  first  place,  was 
entitled  to  compensation  for  his  services  and  reimbursement  for  his 
expenditures,  so  much  as  may  be  necessary  for  such  compensation  and 
reimbursement  should  be  considered  as  any  contractual  obligation  in- 
curred during  said  interval.  Carter  v.  Carter,  40  S.  W.,  1030 ;  People's 
Cem.  Assn.  v.  Oakland  Cem.  Co.,  24  Texas  Civ.  App.,  668;  Smith  on 
Beceivers,  sec.  36,  p.  104;  Smith  on  Beceivers,  sec.  32,  p.  94. 

PLEASANTS,  Chief  Justice.— On  November  11,  1907,  appellee 
filed  suit  against  her  husband,  B.  W.  Shaw,  appellant  herein,  for  tiie 
purpose  of  obtaining  a  judgment  fixing  her  separate  interest  in  certain 
property  described  in  her  petition.  In  response  to  the  prayer  of  said 
petition  the  trial  court  enjoined  the  defendant  from  further  control  and 
management  of  the  property  and  appointed  a  receiver  to  take  charge 
and  management  thereof  pending  the  final  disposition  of  the  suit.    From 
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the  order  appointing  said  receiver,  which  was  made  on  December  23, 

1907,  the  defendant  appealed  to  this  court  and  upon  a  hearing  of  said 
appeal  on  March  28,  1908,  the  judgment  of  the  trial  court  was  affirmed. 
Pending  that  appeal  the  plaintiff  in  the  court  below  on  January  20, 

1908,  filed  an  amended  petition  alleging  facts  which  if  true  entitle  her 
to  a  divorce  from  the  defendant  and  praying  that  she  be  granted  such 
divorce.  This  amendment  describes  real  and  personal  property  which 
it  is  alleged  is  the  separate  property  of  plaintiff,  a  large  portion  of  said 
property  consisting  of  a  plantation  in  Fort  Bend  Couniy,  and  a  stock 
of  goods  in  a  store  and  saloon  situated  on  said  plantation.  The  amend- 
ment closes  with  the  following  allegations  and  prayer : 

''And  plaintiff  further  shows  imto  the  court  that  the  receiver  now  act- 
ing herein,  under  appointment  of  this  honorable  court,  was  appointed 
at  the  instance  and  upon  the  representation  of  plaintiff,  for  the  purposes 
and  upon  the  grounds  alleged  in  plainitiff^s  said  original  petition ;  that 
the  cause  of  action  herein  alleged  and  the  facts  herein  set  up  are  differ- 
ent, in  substance  and  in  legal  effect,  from  those  set  forth  in  said  original 
petition;  that  the  original  pleadings,  under  which  said  receiver  was  ap- 
pointed, and  the  affidavits  in  support  thereof,  have  been  destroyed  by 
fire,  and  that  exact  and  accurate  copies  of  the  same  and  the  contents 
thereof  can  not  be  produced ;  wherefore  plaintiff  prays  that  the  receiver 
herein  heretofore  appointed  be  discharged  and  said  receivership  vacated, 
in  such  manner  and  ait  such  time  as  to  the  court  may  seem  for  the  best 
interest  of  the  property  involved  in  this  suit 

''And  plaintiff  further  shows  that,  because  of  defendant  Shaw's  dis- 
regard for  such  injunction  and  restraining  orders  as  the  court  has  here- 
tofore issued,  and  because  of  the  probability  of  his  carrying  into  exe- 
cution his  said  threats  to  sell  and  dispose  of  said  property,  as  aforesaid, 
as  he  has  already  done  concerning  some  of  the  said  property,  as  before 
described;  and  as  it  is  necessary  and  proper  for  the  preservation  and 
protection  of  said  property  that  some  competent  person  be  placed  in 
charge  and  control  thereof,  plaintiff  prays  that  a  receiver  be  herein  ap- 
pointed to  take  possession  and  control  of  said  property,  under  the  direc- 
tions of  this  honorable  court,  to  administer  the  same  during  the  pen- 
dency of  this  suit;  and  in  this  connection  represents  that,  if  said  defend- 
ant Shaw  be  allowed  to  again  regain  possession  of  said  property,  or  to 
assume  the  management  of  said  plantation  he  will  immediately  do  and 
commit  irreparable  injury  and  waste,  and  wiU,  as  he  has  done  heretofore, 
intimidate  and  frighten  away  tenants  now  on  said  place,  all  of  whom 
are  negroes,  and  will,  by  thus  driving  off  said  tenants,  cause  said  plan- 
tation to  remain  uncultivated  during  the  ensuing  year;  that  if  said  Shaw 
should  again  be  permitted  to  come  upon  said  place  in  the  capacity  or 
with  the  authority  of  manager  of  the  same,  that  all  said  tenants  will  im- 
mediately leave  said  plantation  out  of  fear  of  said  Shaw  because  of  the 
threats,  abuses  and  injuries  done  them  by  said  Shaw  heretofore  and 
while  they  were  working  as  tenants  on  said  farm.  And  plaintiff  avers 
that  an  emergency  and  an  urgent  necessity  exists,  requiring  the  im- 
mediate appointment  of  such  a  receiver,  as  herein  prayed  for;  that  said 
plantation,  store  and  saloon  business,  live  stock  and  other  incidents  to 
said  farm  are  worth  about  $45,000,  that  there  are  now  due  and  owing 
debts  of  said  store  and  saloon  business,  to  the  amount  of  about  $3,000. 
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^^And  plaintiff  ghows  that  there  are  nine  or  more  bales  of  cotton, 
produced  from  said  plantation^  now  in  the  hands  of  defendant  William 
Christian,  and  she  says  that  if  said  defendant  Christian  be  not  enjoined 
from  paying  the  proceeds  arising  from  the  sale  of  said  cotton  over  to  the 
said  defendant  Shaw,  that  said  Shaw  will  waste  and  squander  the  money 
so  arising,  io  the  permanent  injury  of  plaintiff. 

^'And  plaintiff  further  shows  that  said  defendant  Shaw  has,  during 
the  pendency  of  this  cause,  taken  personal  property  and  money  belong- 
ing to  plaintiff  to  the  amount  and  value  of  two  thousand  dollars,  and 
has  converted  the  same  to  his  own  use,  to  the  damage  of  plaintiff ;  and 
plaintiff  now  asks  that,  in  the  event  the  court  should  find  that  said 
defendant  Shaw  has  any  community  interest  in  any  of  the  property 
herein  mentioned,  his  said  interest,  if  any,  be  charged  with  said  sum  of 
$2,000. 

^'Wherefore,  premises  considered,  plaintiff  prays  that  the  injunction 
and  restraining  orders  heretofore  issued  in  this  cause  be  continued  in 
effect;  that  the  receiver  heretofore  appointed  be  dismissed  and  dis- 
charged, such  discharge  to  become  effectual  at  such  time  or  in  such 
manner  as  to  the  court  may  seem  best;  that  defendant  Christian  be  en- 
joined from  paying  over  to  said  defendant  Shaw  any  money  arising 
from  the  sale  of  any  cotton  in  his  hands;  that  a  receiver  be  appointed 
herein  to  take  charge  and  control  of  the  property  herein  described  in 
Fort  Bend  County,  with  such  powers  as  to  the  court  may  seem  meet 
and  proper;  that  upon  a  trial  hereof  the  marriage  heretofore  existing 
between  plaintiff  and  defendant  Shaw  be  dissolved  and  she  be  granted 
a  divorce;  that  the  property,  real  and  personal  hereinbefore  described 
be  held  and  adjudged  to  belong  to  plaintiff,  save  that  located  in  Brazoria 
County ;  for  costs  of  suit  and  for  such  other  relief,  legal  and  equitable, 
to  which  plaintiff  may  be  entitled;  and  as  in  duty  bound,  etc/' 

Upon  a  preliminary  hearing  of  the  application  for  receivership  con- 
tained in  appellee's  amended  petition,  before  set  out,  the  trial  court  on 
January  22,  1908,  made  the  following  order: 

'^On  this  22d  day  of  January,  1908,  came  on  to  be  'heard  the  petition 
of  plaintiff,  same  being  plaintiff's  second  amended  original  petition  here- 
in filed,  wherein  the  plaintiff  prays  that  the  receiver  herein  heretofore 
appointed  be  discharged  and  said  receivership  vacated,  and  that  a 
receiver  be  appointed  to  take  possession  and  control  of  the  plantation 
and  mercantile  business  located  on  said  plantation,  together  with  the 
saloon  business  conducted  in  connection  with  said  mercantile  business, 
and  also  praying  that  ^e  injunction  as  heretofore  ordered  and  existing 
be  continued  in  force ;  and  thereupon  came  on  to  be  heard  in  connection 
therewith,  the  afiidavit  of  plaintiff  in  support  of  the  allegation  in  said 
petition  praying  for  such  receivership;  and  also  come  on  to  be  heard 
the  first  amended  original  answer  of  defendant  B.  W.  Shaw;  and  the 
plaintiff  and  said  defendant  Shaw  appearing  in  person  and  by  counsel, 
and  the  court  having  been  advised  in  the  premises  and  having  heard 
the  argument  of  counsel  upon  the  matter  of  the  appointment  of  a  re- 
ceiver herein,  as  well  as  the  retention  in  full  force  of  the  restrain- 
ing orders  hereinbefore  issued,  is  of  the  opinion  that  said  receivership 
as  heretofore  ordered,  be  and  the  same  is  hereby  vacated,  and  the  re- 
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ceiver  heretofore  appointed  be  and  he  is  hereby  discharged  and  dis- 
missed. It  is  therefore  ordered^  adjudged  and  decreed  by  the  court  that 
said  receivership  be  vacated,  and  that  Alf.  H.  Tolar,  receiver  herein,  as 
aforesaid,  be  and  he  is  hereby  dismissed  and  discharged  as  such  receiver, 
and  he  is  ordered  to  file  in  this  court,  at  the  earliest  practicable  time,  a 
full  report  and  statemeiit  of  his  doings  under  said  former  appointment. 

"And  it  further  appearing  to  the  court  that  the  protection  and  preser- 
vation of  the  property  in  controversy  in  this  ffuit,  located  in  Port  Bend 
Coulity,  and  consisting  of  the  plantiation  described  in  the  pleadings  in 
this  cause,  together  with  the  store  and  saloon  business  located  on  said 
plantation  and  the  several  bales  of  cotton  now  in  the  hands  of  William 
Christian  in  Houston,  Harris  County,  require  the  appointment  of  a 
receiver  for  the  proper  management  and  care  thereof  during  the  pen- 
dency of  this  suit;  it  is  therefore  ordered,  adjudged  and  decreed  by  the 
court  that  Alf.  H.  Tolar  be,  and  he  is  hereby  appointed  receiver  herein, 
upon  his  taking  the  oath  as  required  by  law,  and  making  the  bond  re- 
quired by  law  in  the  sum  of  two  thousand  dollars,  to  be  approved  by  the 
court;  and  that,  as  such  receiver,  he  shall  immediately  take  full  charge, 
control  and  management  of  said  plantation  and  store  and  saloon  busi- 
ness, together  with  all  the  live-stock  upon  and  belonging  to  said  plan- 
tation, wherever  the  same  may  at  this  time  be  located,  or  in  whomsoever 
possession  they  may  be  found;  as  well,  also,  as  all  personal  *  property 
belonging  to  said  business  or  plantation,  and  the  tools,  implements  and 
equipments  thereon  or  belonging  thereto,  as  well  as  all  money,  notes, 
accounts,  bills,  choses  in  action  and  all  property,  of  every  character  in 
any  wise  incident  or  appurtenant  to  said  store  and  saloon  business  and 
said  plantation;  and  the  said  receiver  is  hereby  ordered  and  directed  to 
continue  the  operation  of  said  business  and  said  plantation  in  such  man- 
ner as  to  him  may  seem  for  the  best  interest  thereof,  and  he  shall  make 
and  enter  into  such  rental  and  other  contracts  looking  to  the  cultiva- 
tion of  said  plantation  for  the  ensuing  year  as  to  him  may  seem  for  the 
best  interest  thereof;  he  shall  also  take  care  of  and  provide  for  the  live- 
stock on/  said  plantation  and  which  belong  thereon,  and  shall  purchase 
upon  the  best  terms  and  for  the  lowest  prices,  the  necessary  feed  for 
the  same,  and  pay  for  such  purchases  out  of  any  money  in  his  possession 
as  such  receiver;  and  said  receiver  shall  make  and  file  with  this  court 
an  inventory  of  the  properiy  which  comes  into  his  hands  as  such  receiver, 
and  shall  do  and  perform  such  other  things  in  connection  with  said 
receivership  as  the  court  may,  from  time  to  time,  order  and  direct. 

*'And  it  is  further  ordered,  adjudged  and  decreed  by  the  court,  that 
the  injunction  and  restraining  order  against  the  said  Benjamin  W. 
Shaw,  as  the  same  has  been  heretofore  ordered  and  decreed,  be  and  the 
same  is  hereby  ordered  and  decreed  to  continue  in  full  force  and  effect. 

'*It  is  further  ordered  that  the  costs  in  this  cause  that  have  accrued 
up  to  and  until  the  date  of  this  decree,  be  and  the  same  are  hereby  ad- 
judged against  the  plaintiff." 

On  the  same  day  the  receiver  theretofore  appointed  was  discharged 
under  his  former  appointment  and  again  qualified  as  receiver  under 
said  order  of  January  22.  Thereafter,  on  January  24,  1908,  after  the 
execution  by  defendant  of  a  supersedeas  appeal  bond  tiie  trial  court  en- 
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tered  the  following  order  directing  the  receiver  to  turn  over  to  defendant 
the  property  in  his  possession  involved  in  this  suit: 

^'On  this  24th  day  of  January,  1908,  came  on  to  be  heard  the  matter 
of  the  supersedeas  bond  executed  by  the  defendant  in  the  above  num- 
bered and  entitled  cause,  and  approved  by  the  clerk  of  this  court  on 
the  2dd  day  of  Januaiy,  1908,  and  the  disposition  of  the  property  now 
in  the  hands  of  the  receiver  theretofore  appointed  by  the  court,  and 
the  proceeds  of  such  of  the  property  so  coming  into  the  hands  of  said 
receiver  and  that  has  heretofore  been  sold  or  otherwise  disposed  of  under 
instructions  and  confirmatory  orders  given  and  entered  in  this  cause; 
and  the  court  having  heard  the  argument  of  counsel,  and  being  fully  ad- 
vised in  the  premises,  is  of  the  opinion  that  said  receiver,  Alf .  H. 
Tolar,  be  directed  to  turn  over  to  the  said  defendant  all  the  property 
now  in  his  possession  as  such  receiver,  save  and  except  as  hereinafter 
provided;  it  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court 
that  said  Alf.  H.  Tolar,  receiver  in  this  cause,  be  and  he  is  hereby 
directed  and  instructed  to  deliver  into  the  possession  of  defendant,  B. 
W.  Shaw,  all  the  property  and  effects  now  in  his  hands  or  under  his 
control,  as  such  receiver,  that  came  into  his  hands  as  such  receiver,  save 
and  except  such  portions  of  the  plantation  in  Fort  Bend  County  which 
have  been  leased  to  various  tenants  under  former  orders  of  this  court, 
and  which  portions  have  been  by  said  receiver  delivered  unto  such  ten- 
ants by  virtue  of  said  lease  contracts;  and  save  and  except  further 
such  sum  of  money,  if  any,  now  in  the  hands  of  said  receiver,  necessary 
and  proper  for  the  payment  of  the  reasonable  compensation  of  said  re- 
ceiver for  his  services  by  virtue  of  his  said  appointment,  and  such 
amount  of  money  shall  be  by  said  receiver  retained  by  him  pending  the 
further  orders  of  this  court,  and  said  receiver  shall  immediately  prepare 
and  file  in  this  court  a  full  account  and  statement  of  his  doings  there- 
under. 

'^And  it  is  further  ordered,  adjudged  and  decreed  that  the  injunction 
and  restraining  orders  heretofore  issued  in  this  cause,  as  against  the 
said  defendant,  B.  W.  Shaw,  be  and  they  are  hereby  ordered  to  remain 
in  full  force  and  effect,  to  all  of  which  the  defendant  in  open  court  at 
the  time  excepted  and  excepts  and  gives  notice  of  appeal  to  the  Court 
of  Civil  Appeals  of  the  First  Supreme  Judicial  District  of  the  State 
of  Texas  at  Galveston.'' 

The  first  four  assignments  presented  in  appellant's  brief  assail  the 
order  of  the  trial  court  appointing  a  receiver  upon  the  following  grounds : 

First:  Because  the  legal  remedies  of  sequestration  and  injunction 
given  a  wife  for  the  protection  of  her  separate  property  pending  a  suit 
brought  by  her  against  her  husband  for  divorce  are  entirely  adequate, 
and  therefore  she  is  not  entitled  to  the  equitable  remedy  of  a  receiver- 
ship. 

Second:  That  the  facts  stated  in  the  petition  are  not  sufficient  to 
authorize  the  appointment  of  a  receiver,  and 

Third:  That  the  defendant  having  denied  under  oath  all  of  the 
allegations  of  plaintiff's  petition  and  there  being  no  evidence  in  the 
case  other  than  the  affidavit  of  the  plaintiff  and  the  counter-affidavit 
of  the  defendant,  the  order  of  the  court  appointing  a  receiver  was  with- 
out sufficient  evidence  to  support  it. 
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We  do  not  think  any  of  these  objections  to  the  order  appointing  a  re- 
ceiver are  valid.  A  receivership  is  not  a  purely  equitable  remedy  under 
the  laws  of  this  State.  Our  statute  provides  for  the  appointment  of  re- 
ceivers in  the  following  cases : 

''1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent  purchase  of 
property,  or  by  a  creditor  to  subject  any  properly  or  fund  to  his  claim, 
or  between  partners  or  others  jointly  owning  or  interested  in  any  prop- 
erty or  fund,  on  the  application  of  the  plaintiff  or  any  party  whose  right 
to  or  interest  in  the  property  or  fund  or  the  proceeds  thereof  is  probable, 
and  where  it  is  shown  that  the  property  or  fund  is  in  danger  of  being 
lost,  removed  or  materially  injured. 

^2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  his  mortgage 
and  sale  of  the  mortgaged  property  when  it  appears  that  the  mortgaged 
property  is  in  danger  of  being  lost,  removed  or  materially  injured, 
or  that  the  condition  of  the  mortgage  has  not  been  performed,  and  the 
property  is  probably  insufficient  to  discharge  the  mortgage  debt. 

^'3.  In  eases  where  a  corporation  has  been  dissolved,  or  is  insolvent, 
or  in  imminent  danger  of  insolvency,  or  has  forfeited  its  corporate 
rights. 

'^4.  In  all  other  cases  where  receivers  have  heretofore  been  appointed 
by  the  usages  of  the  court  of  equity.*'    Bev.  Stats.,  art.  1465. 

Section  4  of  this  article  of  the  statute  is  not  a  limitation  upon  the 
right  given  in  the  preceding  sections,  but  an  extension  of  such  remedy 
to  all  eases  in  which  the  remedy  was  allowed  under  the  rules  and  usages 
of  courts  of  equity,  and  when  the  facts  in  a  particular  case  justify  the 
appointment  of  a  receiver  under  sections  1,  2  or  3  of  this  article,  the 
right  to  a  receivership  is  a  legal  right  and  is  not  dependent  upon  the 
general  rules  of  practice  in  courts  of  equity.  Sumner  v.  Crawford,  91 
Texas,  130. 

As  stated  in  our  opinion  rendered  upon  the  appeal  from  the  former 
order  in  this  case  appointing  a  receiver  (vide  Shaw  v.  Shaw,  50  Texas 
Civ.  App.,  363) »  we  think  plaintiff  upon  the  facts  alleged  in  her  petition 
was  entitled  under  the  first  section  of  the  article  above  quoted  to  have  a 
receiver  appointed  to  take  charge  of  and  manage  the  property  in  contro- 
versy pending  the  final  determination  of  the  suit.  Stone  v.  Stone,  43 
S.  W.,  668;  Cotton  v.  Eand,  92  S.  W.,  266. 

There  is  probably  less  question  of  plaintiff's  right  to  this  remedy  upon 
her  present  application  tiierefor  than  there  was  before  the  suit  became 
by  amendment  a  suit  for  divorce  as  well  as  for  the  recovery  of  the  prop- 
erty. It  is  true,  the  statute  gives  a  plaintiff  in  a  suit  of  this  kind  the 
right  to  sequestrate  the  properly  and  also  the  right  to  an  injunction, 
to  restrain  the  defendant  from  disposing  of  the  property,  but,  as  stated 
in  our  former  opinion,  these  remedies  are  not  exclusive.  Article  2985 
of  tiie  Bevised  Statutes  expressly  provides  that :  'Tending  any  suit  for 
divorce  the  court  or  the  judge  thereof  may  make  such  temporary  orders 
respecting  the  property  and  parties  as  may  be  deemed  necessary  and 
equitable.'' 

If  the  general  equitable  rule  denying  the  right  to  a  receivership  in 
cases  in  which  an  adequate  remedy  at  law  exists  was  applicable  we  would 
hold  that  the  remedy  by  injunction  or  sequestration  not  being  as  full 
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and  complete  as  that  f undshed  by  the  appointment  of  a  receiver,  the 
trial  court  was  authorized  to  make  such  appointment.  It  is  not  enough 
for  the  full  protection  of  appellee^s  rights  that  appellant  be  enjoined 
from  exercising  further  control  and  management  of  the  property,  but 
her  best  interest  requires  that  the  mercantile  business  should  not  be 
closed  and  that  the  farming  business  upon  the  plantation  should  not  be 
interrupted  and  thi^  result  could  not  be  so  readily  obtained  by  seques- 
tration proceedings  as  by  the  appointment  of  a  receiver.  It  can  not  be 
said  that  a  writ  of  sequestration  in  this  case  would  be  as  practical  or 
efScient  in  accomplishing  the  ends  of  justice  and  its  prompt  administra- 
tion as  the  appointment  of  a  receiver,  and  therefore  the  trial  court  was 
authorized  under  rules  of  equity  practice  to  make  such  appointment. 

The  fact  that  the  petition  may  show  upon  its  face  that  appellant  has 
an  interest  in  the  real  property  involved  in  the  suit  and  which  he  has 
been  enjoined  from  disposing  of,  sufScient  to  protect  appellee  against 
any  damage  that  she  might  sustain  by  his  mismanagement  or  fraudulent 
disposition  of  the  personal  property,  would  not  defeat  appellee*s  right 
to  have  a  receiver  to  take  charge  of  said,  personal  property. 

What  has  been  said  disposes  of  appellant's  first  and  second  objections 
to  the  order  above  stated. 

There  is  no  merit  in  appellant's  third  objection  stated  above.  In  ad- 
dition to  the  affidavit  of  plaintiff  to  the  facts  alleged  in  her  petition, 
upon  which  the  order  appointing  the  receiver  is  based,  the  record  shows 
that  prior  to  the  time  of  the  first  appointment  of  a  receiver  in  this  suit 
the  defendant  had  violated  the  injunction  theretofore  issued  b]r  the 
court  restraining  him  from  disposing  of  the  property.  The  court'  was 
authorized  to  grant  the  prayer  for  a  receivership  solely  upon  the  affi- 
davit of  the  plaintiff,  notwithstanding  the  defendant  by  affidavit  denied 
generally  each  and  all  of  the  allegations  of  the  petition. 

The  fifth  assignment  complains  of  that  portion  of  the  order  made 
after  the  filing  of  the  supersedeas  bond  directing  the  receiver  to  turn 
over  the  property  in  his  hands  save  and  except  those  portions  of  the 
plantation  which  he  had  previously  leased  to  tenants;  under  order  of  the 
clburt,  and  authorizes  the  receiver  to  retain  sufficient  funds  of  the  re- 
ceivership to  compensate  him  for  his  services. 

This  court  having  held  that  the  first  order  appointing  a  receiver  was 
valid,  the  acts  of  the  receiver  under  such  appointment  done  under  and 
in  compliance  with  the  order  of  ttie  court  were  legal  and  binding,  and 
the  parties  who  had  rented  land  of  said  estate  from  the  receiver  for  the 
year  1908  were  entitled  to  hold  the  same,  and  the  court  did  not  err  in 
exempting  such  rented  property  in  the  order  directing  the  receiver  to 
turn  tiie  property  in  his  hands  over  to  appellant. 

The  appellee  having  asked  and  obtained  the  discharge  of  the  receiver 
all  the  costs  of  such  receivership,  including  the  compensation  of  the 
receiver,  should  be  borne  by  her,  and  if  upon  a  final  trial  of  the  case 
defendant  recovers  any  interest  in  ttie  funds  in  the  hands  of  the  re- 
ceiver such  interest  should  not  be  charged  with  any  of  the  costs  of  the 
first  receivership.  For  this  reason  the  order  of  the  court  directing  the 
receiver  to  retain  sufficient  of  the  funds  in  his  hands  to  compensate  him 
for  his  services  can  not  be  held  valid  as  an  adjudication  of  any  of  the 
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coets  of  said  reoeivership  against  the  defendant,  and  upon  the  final  hear- 
ing of  the  cause  the  court  should  adjudge  such  costs  as  ahove  indicated. 
We  think  the  judgment  of  the  court  below  should  be  affirmed  and 
it  has  been  so  ordered. 

Affirmed, 


B.  Cobb  et  al.  v.  C.  F.  Collins, 

Decided  May  16,  1908. 

ITrban  Homestead — Evidenoe. 

A  mere  intention  to  make  unoccupied  property  a  homestead  is  insufficient 
to  constitute  it  such.  Some  act  or  acts  of  preparation  to  seasonably  and 
actually  use  and  occupy  the  property  for  the  purpose  of  a  home  must  concur 
with  such  intention.  Evidence  considered,  and  held  insufficient  to  impress 
upon  urban  property  the  character  of  homestead. 

Error  from  the  District  Court  of  Wichita  County.  Tried  below  before 
Hon.  A.  H.  Carrigan. 

J.  T.  Montgomery,  for  plaintiffs  in  error. — ^iTie  court^s  findings  of 
fact  show  that  the  defendants  claimed  the  land  by  virtue  of  a  sale  under 
execution  issued  on  a  judgment  in  favor  of  C.  P.  Collins  v.  E.  Cobb, 
and  said  findings  of  fact  also  show  that  at  the  time  of  the  levy  of  said 
execution  and  sale  that  the  lot  in  controversy  was  the  homestead  of  said 
B.  Cobb  and  wife  and  therefore  exempt  from  execution  sale,  and  that 
therefore  the  said  sale  passed  no  title,  and  that  plaintiffs  were  therefore^ 
entitled  to  recover.  Cameron  v.  Gebhard,  85  Texas,  612,  and  the  cases 
therein  discussed;  Heady  v.  Bexar  Loan  Association,  26  S.  W.,  469; 
Campbell  v.  McCambell,  34  S.  W.,  970 ;  Miles  v.  Kelley,  40  S.  W.,  602 ; 
West  End  Town  Co.  v.  Grigg,  54  S.  W.,  905 ;  King  v.  Wright,  38  S. 
W.,  530 ;  Trutner  v.  Edgewood  D.  Co.,  41  S.  W.,  184. 

Huff,  Barwise  &  Huff,  for  defendant  in  error. 

CONNER,  Chief  Justice. — Plaintiffs  in  error  instituted  this  suit  in 
trespass  to  try  title  to  recover  lot  6,  block  208,  in  Wichita  Falls,  Texas, 
and  the  sole  question  presented  on  this  appeal  from  an  adverse  judg- 
ment is  whether  said  lot  was  their  homestead,  as  insisted,  at  the  time 
of  the  execution  levy  and  sale  under  which  defendant  in  error  claims. 

The  trial  court  filed  the  following  conclusions  of  fact: 

"First:  I  find  that  on  the  11th  day  of  April,  1890,  Robert  Cobb 
and  wife,  Virginia  Cobb,  were  husband  and  wife ;  that  said  Robert  Cobb 
was  the  head  of  a  family  consisting  of  himself  and  wife  and  several 
children,  and  that  at  said  time  the  said  Robert  Cobb  was  living  in 
rented  property  and  owned  a  lot  in  the  town  of  Wichita  Falls,  Texas, 
which  he  acquired  for  the  purpose  of  making  a  homestead  thereon.  Said 
lot,  however,  was  vacant  and  unimproved  property  and  had  never  been 
improved  by  said  Cobb  in  any  manner,  for  the  reason  he  did  not  have 
the  means. 

"Second :  I  find  that  on  the  date  above  named  tiie  said  Robert  Cobb 
traded  the  said  lot  above  referred  to  for  the  lot  in  controversy,  lot  6, 
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block  208>  and  paid  tiie  difference  in  cash;  that  said  lot  6,  block  208, 
was  nearer  the  proposed  site  for  a  school  building,  and  that  he  and  his 
wife  wished  to  get  nearer  said  school  building,  and  that  at  the  time 
of  making  the  change  he  intended  lot  6,  block  208,  as  a  homestead  for 
his  family ;  that  said  Cobb  at  the  time  he  purchased  the  lot  in  contro- 
versy and  at  no  time  since  has  owned  any  other  homestead  whatever, 
and  that  he  and  his  wife  intended,  when  able,  to  improve  and  make  their 
home  on  said  lot. 

''Third :  I  find  that  a  short  time  after  the  purchase  of  said  lot  that 
said  Cobb  and  his  wife,  for  the  purpose  of  improving  this  property  as  a 
home,  purchased  plans  and  specifications  for  a  home  from  some  Detroit 
firm  and  paid  therefor  the  sum  of  $25.  I  find  that  said  plaintiffs  at  the 
time  of  said  purchase  also  made  an  application  to  one  Goodenough,  who 
represented  a  loan  company,  to  furnish  the  necessary  money  to  build  a 
house  on  said  lot  and  that  said  Goodenough  said  his  company  would  loan 
him  the  money,  but  that  said  Goodenough  either  resigned  or  was  dis- 
charged as  agent  for  said  company  and  a  new  agent  appointed,  which 
new  agent  refused  to  make  him  the  loan;  that  the  plaintiffs  had  no 
means  or  credit  by  which  they  could  at  that  time  build  said  house ;  but 
that  they  intended  to  build  upon  said  property  whenever  they  could 
secure  the  means  and  have  continued  ever  since. 

"Fourth:  I  find  that  on  the  11th  day  of  April,  1890,  at  the  time  of 
the  acquisition  of  this  lot,  that  the  plaintiff  was  living  in  rented  prop- 
erty owned  by  the  defendant,  C.  P.  Collins,  or  his  w9e,  and  had  been 
so  living  for  about  four  years  prior  to  that  time.  I  find  that  said  C.  P. 
Collins  had  requested  ibe  plaintiff  to  vacate  his  said  property,  and 
some  time  in  1891  had  filed  suit  against  the  plaintiff,  Bobert  Cobb,  for 
certain  arrears  and  for  possession  of  the  property,  in  the  District  Ck>urt 
of  Wichita  County,  Texas,  oud  that  on  the  23d  day  of  November,  1891, 
C.  F.  Collins  secured  a  judgment  against  said  Bobert  Cobb  in  the 
District  Court  of  Wichita  County,  Texas,  for  the  siim  of  $285  and  all 
costs  of  suit  and  for  writ  of  restitution  of  said  property,  but  that  the 
said  writ  of  restitution  was  not  executed  because  the  said  Collins  some 
time  in  the  early  part  of  1892  sold  the  said  property  to  other  parties. 

"Fifth :  I  find  that  on  the  first  day  of  September,  1892,  the  said  C. 
F.  Collins  caused  execution  to  be  issued  on  said  judgment  and  to  be 
levied  upon  the  lot  in  controversy,  and  that  the  same  was  sold  by  the 
sheriff  under  said  execution  on  the  4th  day  of  October,  1892,  and  was 
purchased  at  said  execution  sale  by  C.  F.  Collins  and  sheriff's  deed 
made  to  him;  that  since  said  execution  sale  plaintiff  gave  some  person 
the  right  to  fence  said  lot  and  use  it  and  that  it  was  so  occupied  only 
for  a  year  or  more  after  said  sale,  I  find  that  C.  F.  Collins  from  that 
date  until  this  had  continuously  paid  all  taxes  on  said  property  and  that 
he  paid  the  taxes  for  1892,  which  had  been  assessed  against  the  said 
Bobert  Cobb,  and  that  the  said  Bobert  Cobb  has  paid  no  taxes  except  for 
the  year  1903,  and  perhaps  for  one  other  year,  but  that  during  most  of 
the  time  the  said  Cobb  rendered  the  property  every  year  but  did  not  pay 
the  taxes,  and  since  said  sale  said  Cobb  and  wife  have  claimed  said 
property  as  their  homestead,  but  have  not  occupied  it. 

''Sixth :  I  find  that  at  no  time  prior  to  the  sheriff's  sale  did  the  plain- 
tiff make  any  improvements  upon  said  property  or  commence  any  im- 
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provements  on  said  property,  or  did  any  acts  to  evince  his  intention 
to  make  it  a  homestead  other  than  above  set  out,  and  never  at  any  time 
occupied  said  property  for  a  home  or  any  other  purpose,  and  said  lot 
has  always  been  vacant  and  unoccupied  up  to  the  time  of  said  execution 
sale.'' 

There  is  no  statement  of  facts  nor  exceptions  to  the  court's  conclusions 
of  fact,  but  the  contention  of  plaintiffs  in  error  is  that  '"the  conclusions 
of  fact  as  found  by  the  lower  court  do  not  support  the  judgment  ren- 
dered in  favor  of  the  defendant,  but  absolutely  required  as  a  matter  of 
law  that  judgment  should  be  rendered  thereon  in  favor  of  the  plaintiffs/' 
With  this  contention,  however,  we  disagree  and  approve  the  legal  con- 
clusion of  the  trial  court  from  the  facts  found  that  plaintiffs  in  error 
did  not  discharge  the  burden  of  proof  resting  upon  them  to  show  that 
the  lot  in  controversy  was  their  homestead  at  the  time  the  right  of 
defendant  in  error  attached. 

The  requirement  of  the  ConstitutiAi  is  that  to  constitute  an  urban 
homestead  the  lot  or  lots  claimed  as  such  ^'shall  be  used  for  the  pur- 
poses of  a  home,  or  as  a  place  to  exercise  the  calling  or  business  of  the 
head  of  a  family/'  Const.,  art  16,  sec.  51.  It  is  true  that  our  courts 
have  extended  the  benefit  of  this  provision  to  heads  of  families  when  in 
actual  preparation  to  improve,  use  or  occupy  lots  as  a  homestead,  but 
we  know  of  no  case  extending  the  principle  as  far  as  herein  claimed. 
It  is  well  settled  that  a  mere  intention  to  make  unoccupied  property  a 
homestead  is  insufScient  to  so  constitute  it.  Such  intent  must  at  the 
time  the  question  arises  concur  with  act  or  acts  of  preparation  to  sea- 
sonably and  actually  use  and  occupy  the  property  for  the  purpose  of  a 
home.  The  acts  of  preparation  relied  upon  here  are  inconclusive,  in- 
effectual, and  were  wholly  abandoned  long  prior  to  the  levy  under 
which  defendant  in  error  asserts  title.  There  remained  only  a  bare, 
contingent  intent  on  the  part  of  plaintiffs  in  error  at  some  wholly  in- 
definite and  uncertain  time  in  the  future  to  use  and  occupy  the  lot  in 
question  as  their  homestead.  This  is  wholly  insufficient.  See  Port  v. 
Powell,  59  Texas,  321;  Johnson  v.  Burton,  39  Texas  Civ.  App.,  249, 
and  authorities  therein  cited. 

We  conclude  that  the  court's  conclusions  of  fact  and  of  law  should  be 
adopted  and  the  judgment  afiOrmed. 

Affirmed. 
Writ  of  error  refused. 


Chicago,  Bock  IsIiAnd  &  Gulp  Railway  Cohpaht  v.  W.  C.  Oroner 

BT  AL. 
Decided  May  16,  1908. 

l—Deatli— Measure  of  Damage — Case  Distinguished. 

In  a  suit  for  damages  for  the  death  of  plaintiffs'  wife  and  mother,  the  court 
charged  the  jury  as  foflows:  "If  the  death  of  the  wife  of  plaintiff  was  proxi- 
matelj  caused  by  the  negligence  of  defendant,  as  charged,  the  plaintiff  is  entitled 
to  recover  on  account  of  the  death  of  his  wife  a  sum  the  value  of  which  is  equal 
to  the  pecuniary  benefit  (if  any)  that  the  plaintiff  or  his  children,  for  whom  he 
Mies,  or  any  of  them,  had  reasonable  expectations  of  receiving  from  the  said  de- 
ceased had  she  not  died.''    Held,  not  subject  to  the  objection  that  the  charge 
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WM  tantamount  to  telling  the  Jury  to  allow  the  plaintiff  such  sum  now  as  he 
might  reasonably  have  expected  to  reoeive  in  a  pecuniary  way  in  the  future  if 
his  wife  had  not  died«  Ft.  Worth  ft  D.  0.  Ry.  Go.  ▼.  Morrison,  08  Texas,  529. 
distinguished. 

S.— Hegligenoe— Sattenlng  Death— LUblllty. 

One  whose  negligence  hastens  the  death  of  another  is  liable  proportionately 
for  the  resulting  damages. 

Appeal  from  flie  District  Court  of  Jack  County.  Tried  below  before 
Hon.  J.  W.  Patterson. 

N.  H.  Lasaiter,  Robert  Harrison  and  Stark  £  Cox,  for  appellant. — 
The  charge  is  erroneous  in  instructing  that  the  appellee  is  entitled  to 
recover  "bl  sum  the  value  of  which  is  equal  to  the  pecuniary  benefit 
which  he  or  his  children  had  reasonable  expectations  of  receiving."  The 
rule  is  that  he  is  entitled  to  rec€|yer  an  amount  which  will  compensate 
him  for  the  loss  of  such  pecuniary  benefits  as  he  could  reasonably  expect. 
The  charge  as  given  indicated  to  the  jury  and  tended  to  lead  them  to 
believe  that  they  should  give  the  appellee  a  sum  equal  in  amount  to 
the  sum  of  the  pecuniary  benefits  to  be  received.  Houston  &  T.  C.  By. 
Co.  V.  Loeffler,  51  S.  W.,  636 ;  Ft  Worth  &  D.  C.  By.  Co.  v.  Morrison, 
56  S.  W.,  932. 

Nicholson  &  Fitzgerald,  for  appellees. 

SPEEB,  Associate  Justiob. — ^W.  C.  Qroner  sued  the  Chicago, 
Bock  Island  &  Gulf  Bailway  Company  on  behalf  of  himself  and  his  six 
children  to  recover  damages  for  the  death  of  Mrs.  C.  C.  Groner,  wife  of 
the  said  W.  C.  Groner,  and  mother  of  his  children,  and  from  a  judg- 
ment in  favor  of  the  plaintiffs  for  the  sum  of  $3,207.85  the  defendant 
has  appealed. 

The  case  has  been  once  before  appealed  to  this  court  and  to  the  Su- 
preme Court  and  from  the  opinions  rendered  on  that  appeal  a  fuller 
statement  of  the  case  may  be  had.  (Chicago,  B.  I.  &  G.  By.  Co.  v. 
Groner,  43  Texas  Civ.  App.,  264,  100  Texas,  414.) 

Much  reliance  is  placed  by  appellant  upon  the  third  paragraph  of  the 
court^s  charge,  defining  the  measure  of  plaintiff's  damage,  as  constitut- 
ing reversible  error.  The  portion  of  the  charge  called  in  review  is  as 
follows:  *^If  the  death  of  the  wife  of  the  plaintiff  was  approximately 
caused  by  the  negligence  of  defendant^  as  charged,  the  plaintiff  is  en- 
titled to  recover  on  account  of  the  death  of  his  wife  a  sum,  the  value 
of  which  is  equal  to  the  pecuniaiy  benefit  (if  any)  that  the  plaintiff 
or  his  children,  for  whom  he  sues,  or  any  of  them,  had  reasonable  ex- 
pectations of  receiving  from  the  said  C.  C.  Groner  had  she  not  died." 
The  insistence  is  that  the  charge  is  tantamount  to  telling  the  jury  to 
allow  the  plaintiff  such  sum  now  as  he  might  reasonably  have  expected 
to  receive  in  a  pecuniary  way  in  the  future  if  his  wife  had  not  died, 
and  therefore  in  violation  of  the  rule  announced  in  Ft.  Worth  &  Denver 
City  By.  Co.  v.  Morrison,  93  Texas,  529.  But  we  are  of  opinion  the 
charge  should  not  be  so  construed.  The  plain  import  of  the  language 
is  that  the  sum  to  which  the  plaintiff  was  entitled  should  be  of  a  value 
equal  to  the  pecuniary  benefits  to  be  received,  that  is,  equal  in  value  to 
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the  value  of  snch  benefits.  Compensation  for  the  loss  sustained  is  the 
primary  consideration  in  arriving  at  the  damages  to  be  awarded  in  a 
death  case  like  this^  and  compensation  can  only  be  given  by  awarding 
a  sum  equal  in  value  to  the  pecuniary  benefits  lost.  This  equality  in 
value  is  expressly  recognized  as  a  test  in  the  Supreme  Court  opinion 
in  the  Morrison  case,  supra,  reviewing  former  decisions  of  that  court. 
Appellant  insists  that  the  value  of  a  sum  of  money  is,  of  course,  the  sum 
itself,  and  that  "the  instruction,  therefore,  is  equivalent  to  saying  that 
the  plaintiff  had  a  right  to  recover  a  sum  equal  to  the  pecuniary  benefit 
he  reasonably  expected  to  receive.*'  But  let  it  be  so ;  it  does  not  follow 
that  the  charge  as  thus  interpreted  is  erroneous,  but  on  the  contrary,  a 
charge  in  almost  this  identical  language  was  approved  both  by  the 
Court  of  Civil  Appeals  and  the  Supreme  Court  in  Galveston,  H.  &  S. 
A.  By.  Co.  V.  Hughes,  22  Texas  Civ.  App.,  134,  the  charge  in  that  case 
being:  "In  case  you  find  for  the  plaintiffs,  the  amount  they  would  be 
entitled  to  recover  would  be  a  sum  equal  to  the  pecuniary  benefit,  if  any, 
irfiich  they  would  have  had  a  reasonable  expectation  of  receiving  from 
said  William  E.  Hughes,  had  he  not  been  killed  by  defendant's  cars." 
But  if  there  remain  any  doubt  as  to  the  construction  intended  to  be 
placed  upon  the  charge,  it  is  removed  when  considered  in  light  of  the 
special  charge  No.  7,  given  at  the  instance  of  appellant,  which  directed 
Ihe  jury  to  allow  plaintiffs  only  "such  sum,  if  any,  as  will  fairly  com- 
pensate plaintiff  for  loss  of  services  of  his  wife  and  (to)  his  minor  chil- 
dren during  their  minority." 

We  think  appellees'  special  charge  to  the  effect  that  if  appellant's 
n^ligence  aggravated  or  was  the  means  of  developing  consumption  in 
the  deceased,  even  though  she  was  predisposed  to  that  disease  and  died 
therefrom,  plaintiffs  would  be  entitled  to  recover,  was  correct  for  the 
reasons  given  in  our  opinion  on  the  former  appeal.  If  appellant's  negli- 
gence hastened  the  death  of  Mrs.  Groner,  it  certainly  could  not  escape 
liability  altogether  merely  because  she  would  ultimately  perhaps  have 
died  of  consumption,  but,  of  course,  the  amount  of  the  recovery  would 
be  less  than  if  her  death  had  been  caused  solely  by  its  negligence.  This 
is  a  matter  for  the  consideration  of  the  jury  in  determining  appellees' 
loss. 

Appellant's  special  charge  No.  10  was  properly  refused  because  it  aa- 
Bumed  that  Mrs.  Groner  died  of  tuberculosis  of  the  lungs,  while  the 
evidence  conflicted  on  this  issue.  Besides,  the  material  part  of  the  de- 
fense therein  presented  was  contained  in  the  main  charge  given. 

We  find  no  error  in  the  record  and  conclude  that  the  evidence  is  suffi- 
cient to  support  the  verdict  and  judgment  in  appellant's  favor. 

Affirmed. 

Writ  of  error  refused. 


Houston  &  Texas  Central  Railroad  Company  v.  Martha  Lindsey. 

Decided  May  16,  1908. 

I'— BailToads — ^Derailment — ^Presnmption — Chargre— Evidence. 

In  a  guit  for  personal  injuries  caused  by  the  derailment  of  a  railroad  train, 
a  charge  which  instructs  the  jury  that  the  law  will  presume  negligence  from 
the  fa^  of  derailment,  while  open  to  the  objection  that  it  is  upon  the  weight 
of  the  evidence,  is  harmless  error  in  the  absence  of  evidence  explaining  the 
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cause  of  the  derailment  and  showing  that  it  was  due  to  a  cause  for  which  the 
appellant  was  not  answerable.  Evidence  considered,  and  held  insufficient  to 
overcome  the  presumption  of  negligence. 

S. — ^Personal  Injnry — ^Future  Buffering — ^Pleading. 

In  a  suit  for  personal  injuries,  it  is  reversible  error  for  the  trial  court  to 
charge  upon  and  authorize  a  recovery  for  future  pain,  either  mental  or  physical, 
in  the  absence  of  pleading  alleging  the  same. 

8. — Same-— Mental  Pain — ^Inference. 

Proof  of  physical  suffering  will  authorize  the  inference  of  mental  sufferinor. 

Appeal  from  the  County  Court  of  Collin  County.  Tried  below  before 
Hon.  John  Church. 

Baker,  Bolts,  Parker  &  Garwood  and  Smith  &  Wilcox,  for  appellant. 
— The  existence  of  negligence  is  a  question  of  fact  to  be  passed  upon  by 
the  jury,  and  the  court  invaded  the  province  of  the  jury  in  instructing 
them  that  the  law  presumed  negligence  when  there  is  a  derailment.  The 
charge  is  upon  the  weight  of  the  evidence.  Texas  Cent.  Ry.  Co.  v. 
Burnett,  80  Texas,  536;  San  Antonio  &  A.  P.  By.  v.  Robinson,  73 
Texas,  284;  Heldt  v.  Webster,  60  Texas,  208;  Mexican  Cent.  Ry.  Co. 
v.  Laricella,  87  Texas,  279 ;  Fordyce,  Receiver,  v.  Withers,  1  Texas  Civ. 
App.,  544;  St.  Louis  Southwestern  Ry.  Co.  of  Texas  v.  Parks,  97 
Texas,  131;  Clark  v.  Hills,  67  Texas,  148;  Stooksbury  v.  Swan,  85 
Texas,  572. 

There  being  no  pleadings  to  the  effect  that  plaintiff  would  suffer,  or 
likely  suffer,  physical  and  mental  pain  in  the  future,  the  court  erred  in 
submitting  future  physical  and  mental  pain  as  an  element  of  damage. 

TF.  8.  Terrell  and  Abemathy  &  Abemathy,  for  appellee. 

TALBOT,  Associate  Justice. — Martha  Lindsey  brought  this  suit  to 
recover  damages  for  personal  injuries  which  she  alleges  were  inflicted 
upon  her  through  the  negligent  derailment  of  one  of  appellants  pas- 
senger trains  upon  which  she  was  a  passenger.  She  recovered  judg- 
ment for  the  sum  of  $400,  and  appellant's  motion  for  a  new  trial  hav- 
ing been  overruled  it  perfected  an  appeal  to  this  court. 

The  evidence  clearly  required  the  submission  of  the  issues  to  the 
jury  and  the  trial  court  did  not  err  in  refusing  to  give  appellant's  re- 
quested instruction  directing  a  verdict  in  its  favor. 

It  is  assigned  that  the  court  erred  in  charging  the  jury  as  follows: 
*^f  there  was  a  derailment  of  the  car  in  which  plaintiff  was  an  occu- 
pant as  a  passenger,  on  the  occasion  complained  of,  the  law  will  pre- 
sume negligence  on  the  part  of  the  defendant,  yet  such  presumption  may 
be  removed  by  competent  evidence,  but  a  railroad  company  is  not  held 
to  such  a  degree  of  care  as  will  insure  the  safety  of  the  passengers.'* 
This  charge  is,  doubtless,  obnoxious  to  that  provision  of  our  statute 
which  declares  that  the  trial  judge  in  his  instructions  to  the  jury  "shall 
not  charge  or  comment  upon  the  weight  of  the  evidence"  (San  An- 
tonio &  A.  P.  Ry.  Co.  V.  Robinson,  73  Texas,  284;  Heldt  v.  Webster,  60 
Texas,  208;  Galveston,  H.  &  S.  A.  Ry.  v.  Fales,  33  Texas  Civ.  App., 
457),  but  in  view  of  the  absence  of  evidence  explaining  the  cause  of 
the  derailment  of  the  train  and  showing  that  it  was  due  to  a  cause  for 
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wMdi  appellant  was  not  answerable^  it  does  not  require  a  reversal  of 
the  case.  Mexican  Cent.  By.  v.  Lauricella,  87  Texas,  279 ;  Galveston, 
H.  &  S.  A.  By.  V.  Pales,  supra;  St.  Louis  S.  W.  By.  v.  Harkey,  88 
S.  W.,  606.  There  was  no  evidence  whatever  of  an  inspection  of  appel- 
lants railroad  track,  or  of  the  car  in  which  appellee  was  riding  before 
the  accident,  and  the  examination  of  the  track  and  of  the  car  by  tlie 
train  crew  after  the  wreck,  and  their  testimony  to  the  effect  that  the 
track  was  all  right  and  that  they  could  see  nothing  the  matter  with 
the  car,  was  wholly  insuflScient  to  rebut  the  presumption  of  negligence 
arising  from  the  derailment  itself.  Especially  is  this  true  since  the 
persons  making  such  examination  are  not  shown  to  have  been  competent 
inspectors.  In  this  state  of  the  evidence,  upon  the  issue  of  the  defend- 
ants negligence,  the  jury  would  not  have  been  warranted  in  finding  that 
the  accident  could  not  have  been  avoided  by  the  exercise  of  that  high 
degree  of  care  required  of  the  carriers  of  passengers,  and  the  charge, 
therefore,  resulted  in  no  injury  to  the  defendant. 

Upon  the  measure  of  damages  the  court  charged  the  jury,  among 
other  things^  that,  in  estimating  plaintiff's  damages,  they  should  take 
into  consideration  the  physical  pain  and  inental  suffering  of  plaintiff, 
arising  from  her  injuries,  which  she  will  probably  suffer  in  the  future. 
This  instruction  is  objected  to  on  the  ground  that  it  was  not  warranted 
by  the  pleadings.  We  think  the  objection  is  well  taken,  and  requires  a 
reversal  of  the  judgment.  Plaintiff  did  not  sue  for  damages  for 
future  physical  and  mental  pain.  The  allegations  are  that  plaintiff 
has  been  wholly  unable  to  do  any  kind  of  work  since  she  received  her 
alleged  injuries,  and  has  been  at  a  constant  expense.  ^That  the  actual 
loss  sustained  by  her  in  not  being  able  to  work  is  two  hundred  and 
fifly  ($250.00)  dollars,  including  her  expenses  for  physicians  and  medi- 
cines. That  she  Jias  suffered  (italics  ours)  mental  and  physical  pain, 
to  recompense  which,  one  hundred  and  fifty  ($150.00)  dollars  would 
be  reasonable  damages.*'  It  is  nowhere  alleged  that  plaintiff  will  prob- 
ably suffer  either  physical  or  mental  pain  in  the  future.  The  only 
allegations  as  to  these  elements  of  damage  are  those  quoted,  and,  as 
will  be  seen,  they  complain  only  of  physical  and  mental  pain  already 
suffered,  and  fix  the  compensation  sought  to  be  recovered  therefor  at 
$150.  In  this  attitude  of  the  pleadings  it  was  clearly  wrong  to  authorize 
the  jury  to  take  into  consideration,  in  determining  the  amount  of 
their  verdict,  any  future  physical  or  mental  pain  the  plaintiff  might 
suffer.  The  allegations  limited  her  recovery  for  such  pain,  if  any,  to 
that  already  suffered,  and  the  amount  of  her  damages  therefor  to  $150. 
The  allegation  that  her  injuries  were  permanent  did  not  authorize  the 
giving  of  the  charge.  As  shown,  plaintiff  only  claimed  damages  for 
physical  and  mental  pain  already  suffered  and  stated  the  amount  thereof 
to  be  $150,  and  she  only  prayed  for  that  amount  in  the  prayer  of  her 
petition.  The  charge  upon  the  measure  of  damages  is  not  otherwise 
erroneous.  The  testimony  of  plaintiff's  physical  suffering  since  the 
happening  of  the  accident  was  sufficient- to  authorize  the  inference  of 
mental  pain. 

We  have  discovered  no  reversible  error  in  either  of  the  other  assign- 
ments, and  some  of  them  will  not  arise  upon  another  trial.  The  evi- 
dence did  not  raise  the  issue  of  contributory  negligence  on  the  part  of 
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the  plaintiff^  and  the  court  properly  refused  appellant's  requested  charge 
upon  that  subject. 

The  special  charge  requested  to  the  efEect  that  unless  the  jury  should 
find  that  the  plaintiff  was  injured  on  the  occasion  in  question^  and  that 
her  injuries,  if  any,  were  proximately  caused  by  the  cars  being  derailed, 
to  find  for  defendant,  was  sufficiently  covered  by  the  court's  main 
charge.  Under  the  evidence,  as  it  appears  in  the  record,  if  plaintifF 
was  injured  by  the  derailment  of  the  train,  such  derailment  was  clearly 
the  proximate  cause  of  such  injuries,  and  the  proximate  cause  of 
plaintiflPs  injuries  was  not  a  controverted  issue. 

There  was  also  no  error  in  admitting  the  testimony  of  the  physicians 
to  the  efiEect,  that  if  the  liver  of  plaintiff  had  been  injured  on  the  occsr 
sion  in  question  they  could  not  have  discovered  that  fact  from  any 
"external  signs  or  from  palpitation."  This  evidence  was  not  offered 
to  show,  nor  did  it  tend  to  prove  that  plaintiff's  liver  was  in  fact  ao 
injured.  The  physicians  having  testified  that  they  failed  to  find  any 
injury  to  plaintiff  as  a  result  of  the  derailment  of  the  train,  the  testi- 
mony was  admissible  in  test  of  their  ability  to  accurately  determine^ 
from  the  examination  they  made  of  plaintiff,  whether  or  not  she  had 
been  internally  injured  as  claimed  by  her. 

For  the  error  indicated  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


St.  Louis  Southwestern  Railway  Company  of  Texas  v.  L.  K. 

Gabber. 

Decided  May  16,  1908. 

1. — Witness — ^Impeacbment. 

In  attacking  the  reputation  of  a  witness  for  truth  and  veracity  it  is  not 
necessary  to  develop  the  impeaching  witness's  means  of  knowledge  of  such  repu- 
tation in  order  to  show  his  qualification  to  testify.  If  he  answers  that  he 
knows  the  reputation  it  is  sufficient. 

S. — Same — ^Bepntation  for  Veracity — ^Form  of  Qneition. 

An  impeaching  witness  was  asked  the  following  question:  ^Are  you  ac- 
quainted with  the  reputation  of  the  witness  M.  in  the  community  in  which  he 
resides,  for  truth  and  veracity?*'  Held,  that  in  view  of  the  connection  in  which 
the  question  was  asked,  it  sufficiently  appeared  that  the  witness  understood 
that  the  inquiry  was  concerning  the  general  reputation  of  the  person  referred  to, 
and  the  admission  of  the  answer  was  not  reversible  error. 

8.— Same— Same — ^Form  of  Aniwer. 

An  impeaching  witness,  in  answering  the  preliminary  qualifying  questions, 
after  stating  that  he  knew  the  general  reputation  of  the  witness  inquired  about, 
added,  *'I  reckon  so,  I  have  known  him  a  long  time,"  and,  "I  ought  to  be,  I 
have  known  him  always."  Held,  that  the  effect  of  the  distinct  affirmative  state- 
ment that  he  knew  the  reputation  of  the  witness  in  question  was  not  destroyed 
by  the  explanatory  statements  of  the  impeaching  witness,  nor  did  it  necessarily 
follow  from  said  statements  that  the  impeaching  witness  was  simply  stating 
his  private  opinion  concerning  the  other  witness. 

4.— Witnesf— Eepntation— lapse  of  Time. 

The  fact  that  from  four  to  twelve  years  had  elapsed  since  the  impeaching 
witness  lived  in  the  same  community  with  the  witness  whose  reputation  for 
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trnth  and  veracity  is  attacked,  will  not  of  itself  disqualify  the  witness  from  tes- 
tiQring  as  to  such  reputation  nor  render  his  testimony  inadmissible. 


5.— Witaesi — Impeachment — ^Notice. 

Neither  the  fact  that  an  impeaching  witness  resides  in  a  distant  State  nor 
that  no  notice  had  been  given  of  the  intended  impeachment^  will  render  inadmis- 
sible testimony  as  to  the  general  reputation  of  a  party's  witness  for  truth  and 
veracity. 

6.— Svidenoe — City  Ordlnanoes. 

A  book  or  pamphlet  on  the  back  of  which  was  printed  a  statement  to  the 
effect  that  it  contained  the  ordinances  of  a  certain  city  and  that  it  was  com- 
piled by  authority  of  the  city  council  of  such  city,  is  competent  evidence  of 
the  ordinances  of  such  city  under  the  provisions  of  article  668  of  the  Revised 
Statutes  and  the  charter  of  the  city  to  the  effect  that  ordinances  so  published 
should  be  prima  facie  evidence  of  the  validity  of  the  city  ordinances. 

7.— Ordinanoe — ^Enaotiiig  dauie. 

The  presence  of  an  enacting  clause  is  indispensable  to  the  validity  of  an 
ordinance,  but  such  clause  may  be  omitted  when  the  ordinances  are  published 
in  book  form.  To  render  an  ordinance  inadmissible  because  of  the  absence  of 
an  enacting  clause  it  must  appear  affirmatively  that  there  was  no  enacting  clause 
when  the  ordinance  was  originally  adopted. 

8.— Hegliflrenee— Cononiring  Cause. 

The  negligence  of  a  railroad  company  in  failing  to  ring  the  engine  bell  when 
approaching  a  street  crossing,  or  in  running  its  train  at  an  excessive  rate  of 
speed,  may  be  a  concurring  though  not  a  sole  cause  of  frightening  a  team  of 
horses  near  the  crossing;  hence,  in  a  suit  for  damages  alleged  to  have  resulted 
from  such  negligence  the  court  properly  refused  to  charge  the  jury  to  return 
a  verdict  for  the  defendant  unless  they  found  that  one  or  both  of  said  acts  of 
negligence  was  the  cause  of  the  injury. 

9r-Penonal  Injury— Pleading — Agt  of  Injured  Party. 

A  distinct  allegation  of  the  age  of  an  injured  party  is  not  necessary  to 
admit  proof  of  his  a^,  probable  life  expectancy,  future  earnings,  etc.,  when  it 
is  alleged  that  the  injury  is  permanent. 


10. — Same— Xearare  of  Damages— Charge. 

In  a  suit  for  damages  for  personal  injuries,  a  charge  on  the  measure  of 
damages  considered,  and  held  not  subject  to  the  objections  that  it  did  not  limit 
the  jury  to  a  consideration  of  such  damages  as  resulted  from  the  injuries  re- 
ceived, and  did  not  confine  the  jury  to  the  limited  capacity  of  the  plaintiff  to 
earn  money  by  manual  labor,  as  alleged. 


11.— Same — ^Diminished  Capacity  to  Labox^— Xridence. 

In  a  suit  for  damages  for  personal  injuries,  evidence  considered,  and  held 
soflScient  to  authorize  the  submission  of  the  issue  and  to  warrant  a  recovery 
for  diminished  capacity  to  labor  and  earn  money. 

Appeal  from  the  District  Conrt  of  Hunt  County.  Tried  below  before 
Hon.  T.  D.  Montrose. 

E.  B.  Perkins,  D.  Upthegrove  and  Templeton,  Crosby  S  Dinsmore, 
for  appellant. 

J.  P.  Taies  and  H.  L.  Carpenter,  for  appellee. 

TALBOT,  Associate  Justice. — ^Appellee  instituted  this  suit  against 
the  appellant  to  recover  damages  for  personal  injuries  to  himself,  and 
injury  to  his  wagon  and  team,  alleged  to  have  been  sustained  at  a  point 
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in  the  ciiy  of  Greenville  where  appellant's  railroad  crosses  Stonewall 
Street  of  said  city.  It  is  alleged,  in  substance,  that  on  February  7, 1906, 
appellee  was  traveling  along  said  street,  riding  upon  a  farm  wagon 
loaded  with  seed  cotton  and  drawn  by  four  mules  which  appellee  was 
driving;  that  when  he  was  very  near  the  street  crossing  and  about  to 
pass  over  the  same,  one  of  appellant's  passenger  trains  approached 
said  crossing,  frightened  appellee's  mules,  and  caused  them  to  overturn 
the  wagon,  which  resulted  in  permanent  injury  to  appellee,  the  breaking 
of  his  wagon  and  injury  to  his  mules.  The  negligence  alleged  was: 
(1)  In  operating  the  train  at  a  rate  of  speed  in  excess  of  that  pre- 
scribed by  one  of  the  ordinances  of  the  city;  (2)  the  failure  to  ring  the 
bell  on  the  engine,  as  required  by  an  ordinance  of  said  city;  (3)  the 
failure  to  sound  the  whistle  of  the  engine  drawing  said  train  or  to  give 
any  other  warning  or  notice  of  the  train's  approach;  (4)  suddenly 
sounding  the  whistle  and  ringing  the  bell  of  said  engine  when  within 
about  fifty  feet  of  said  crossing  and  appellee's  team.  The  appellant 
pleaded  the  general  issue,  contributory  negligence,  and  that  if  appellee 
was  suffering  from  any  physical  disability  the  same  was  due  to  disease 
or  some  natural  cause,  and  did  not  result  from  any  injuries  sustained 
in  the  alleged  accident.  The  trial  resulted  in  a  verdict  and  judgment 
in  favor  of  appellee  for  the  sum  of  $4,200,  and  appellant  has  appealed. 

The  first  five  assignments  of  error  complain  of  the  admission  of  tes- 
timony tending  to  impeach  the  credibility  of  appellant's  witnesses,  T. 
B.  Marcum  and  S.  P.  Maness,  who  resided  in  the  State  of  Virginia  and 
who  had  testified  upon  the  trial  by  deposition,  that  when  appellee  lived 
in  said  State  of  Virginia  he  was  afflicted  with  rheumatism.  This  tes- 
timony was  objected  to  on  the  ground  that  no  proper  predicate  had 
been  laid  for  its  introduction,  and  the  impeaching  witnesses  were  not 
qualified  to  speak.  The  propositions  under  each  of  said  assignments 
are  the  same  and  are  in  substance :  That  it  appears  from  the  testimony 
of  appellee's  witnesses  that  they  had  no  means  of  knowing  and  did  not 
know  what  was  the  present  general  reputation  of  the  witnesses  sought 
to  be  impeached,  in  the  community  in  which  they  lived;  that  without 
such  knowledge  they  were  not  qualified  to  testify  concerning  the  repu- 
tation of  the  attacked  witnesses  for  truth  and  veracity ;  that  it  appeared 
that  the  impeaching  witnesses  had  not  lived  in  the  same  community 
with  the  attacked  witnesses  for  periods  of  time  ranging  from  about 
four  years  to  about  twelve  years,  and  that  the  attacked  witnesses  resided 
in  a  distant  State,  had  testified  by  deposition,  and,  appellant  having  no 
notice  of  appellee's  intention  to  attack  the  credibility  of  said  witnesses, 
the  court  erred  in  admitting  testimony  to  that  effect.  We  are  of  the 
opinion  that  neither  of  these  propositions  should  be  sustained. 

It  is  well  settled,  we  know,  that  when  the  credibility  of  a  witness  is 
sought  to  be  impeached,  the  inquiry  must  be  restricted  to  his  general 
reputation  for  truth  in  the  community  where  he  lives,  or  is  best  known, 
and  the  impeaching  witness  must  speak  from  general  reputation  or  re- 
port and  not  from  his  own  private  or  individual  opinion.  But  we  do 
not  believe  this  cardinal  rule  has  been  violated  in  the  admission  of  any 
of  the  testimony  complained  of  in  this  case.  No  particular  form  of 
question  is  prescribed  or  need  be  adhered  to  in  eliciting  from  the  im- 
peaching witness  his  knowledge  of  the  general  reputation  of  the  witness 
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sought  to  be  impeached  for  truth  and  veracity.  Any  form  of  words  not 
involving  a  violation  of  the  rule  stated  may  be  used.  Boon  v.  Weath- 
ered, 23  Texas,  675;  1  Qreenl.  on  Ev.,  sec.  461.  Here  each  of  the  im- 
peaching witnesses,  except  in  two  instances,  as  is  pointed  out  in  the  first 
and  second  assignments  of  error,  was  asked:  ^'Are  you  acquainted 
with,**  or  *'Do  you  know  the  general  reputation*^  of  the  witnesses 
Harcum  and  Maness  in  the  community  in  which  they  live  for  truth 
and  veracity?  To  which  an  affirmative  answer  was  given.  The  form 
of  ttie  question  complained  of  by  the  first  assignment  is  as  follows :  ^'Do 
you  know  his  reputation,  how  he  is  generally  regarded  for  truth  and 
veracity  where  he  lives  ?**  and  a  like  answer  was  given.  These  questions 
were  in  the  form  usually  employed  in  such  cases  and  sufficient  to 
elicit  the  witness*s  knowledge  of  the  general  reputation  of  the  witness 
sought  to  be  impeached,  and  not  the  expression  of  his  private  opinion 
of  the  reputation  of  such  attacked  witness.  This  being  true,  it  was 
not  necessary  for  the  appellee  to  develop  the  witnesses*  means  of  knowl- 
edge of  such  reputation,  in  order  to  show  their  qualification  to  testify. 

Tinder  the  second  assignment,  however,  it  is  shown  that  the  impeach- 
ing witness  was  not  asked  if  he  was  acquainted  with  the  '^general  repu- 
tation** of  the  defendant's  witness,  fi.  P.  Maness.  The  form  of  the 
question  here  was:  Are  you  acquainted  with  the  reputation  of  the  wit- 
ness, Maness,  in  the  community  where  he  resides,  for  truth  and  veracity? 
the  qualifying  word,  "general,**  being  omitted.  Now,  it  is  true  that 
the  inquiry  must  be  confined  to  the  general  reputation  of  the  witness 
Bought  to  be  impeached  and  that  the  usual  and  more  accurate  way  of 
putting  the  question  is  to  ask  the  impeaching  witness  if  he  knows,  or 
is  acquainted,  with  the  "general**  reputation  of  such  witness.  But  no 
rule  can  be  laid  down,  it  seems,  as  to  the  form  of  the  question,  and  we 
do  not  understand  that  the  prefix  of  the  word  "general'*  to  the  word 
reputation  is  indispensable.  If  the  impeaching  witness  understands, 
when  asked  if  he  knows  the  reputation  of  the  witness  whose  credibility 
is  being  attacked,  that  "reputation**  has  reference  to  his  "general  reputa- 
tion**— that  is,  what  is  generally  said  of  him  in  the  community  in  which 
he  lives — ^then  the  absence  of  the  word  "general**  from  the  question  will 
not  render  it  so  defective  that  the  answer  thereto  will  not  be  received. 
For  with  such  understanding  the  question,  with  the  word  "general*' 
omitted^  will  elicit  from  the  impeaching  witness,  not  his  private  opinion, 
but  how  the  attacked  witness  is  regarded  generally  for  truth  and  verac- 
ity. The  question  then  is,  did  the  impeaching  witness,  Webb,  in  the 
present  instance,  understand  that  the  inquiry  made  of  him  concerning 
the  reputation  of  defendant's  witness,  Maness,  for  truth  and  veracity, 
called  for  information  regarding  his  general  reputation  in  that  respect? 
We  think  so.  This  witness,  before  being  interrogated  about  the  repu- 
tation of  Maness,  was  asked  concerning  the  reputation  of  defendant's 
witness,  T.  B.  Marcum,  for  truth  in  the  community  where  he  lived. 
The  form  of  the  questions  put  to  him  as  to  Marcum*s  reputation  was : 
*T)o  you  know  his  (Marcum*s)  reputation  for  truth  and  veracity  in  the 
neighborhood  in  which  he  lives?"  The  witness  having  answered  this 
question,  that  he  did  not  know  whether  he  did  or  not,  was  then  asked : 
*T)o  you  know  his  reputation,  how  he  is  generally  regarded  for  truth 
and  veracity  where  he  lives?"     To  which  he  answered,  "Yes,  sir,  I 
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reckon  so,  I  have  known  him  a  long  time/'  Here  the  word  reputation, 
as  used,  was  by  the  language,  '%ow  he  is  generally  regarded  for  truth 
and  veracity  where  he  lives,''  defined  to  the  witness,  and  he  was,  in 
effect,  thereby  informed  that  it  meant  the  general  reputation  of  the 
witness,  Marcum.  Immediately  following  the  examination  of  the  wit- 
ness regarding  the  reputation  of  Marcum,  and  after  the  word  reputation 
had  been  thus  defined  to  him,  he  was  then  questioned  about  the  reputa- 
tion of  the  witness,  Maness,  and  the  question  now  under  consideration 
put  to  him.  In  view,  therefore,  of  said  examination  of  the  witness  Webb 
with  reference  to  the  reputation  of  Marcum,  in  which  the  definition  of 
the  word  "reputation"  was  given  in  the  question  propounded  to  him  in 
that  examination,  we  think  it  fairly  appears  that  when  this  same  witness 
was  asked  in  that  connection  if  he  was  acquainted  with  the  reputation 
of  the  witness,  Maness,  for  truth  and  veracity  in  the  community  where 
he  lived,  he  must  have  understood  that  the  word  reputation  was  used  in 
the  sense  in  which  it  had  just  been  defined  to  him,  and  had  reference 
to  the  general  reputation  of  said  witness. 

Besides,  other  witnesses,  whose  testimony  was  practically  the  same  as 
that  of  the  witness  Webb,  were  examined,  touching  the  reputation  of 
the  witness,  Maness,  for  truth  and  veracity,  and  in  the  question  pro- 
pounded to  each  of  them  the  word  "reputation"  was  qualified  by  the 
word  general  and  called  for  proper  answers  under  the  rule  governing 
in  such  cases.  With  the  foregoing  distinguishing  feature  in  the  case, 
the  authorities  cited  by  appellant's  counsel  in  support  of  their  position 
do  not  control  a  decision  of  the  question. 

But  appellant  further  contends  that  the, witness,  Webb,  was  not 
qualified  to  speak  to  the  general  reputation  of  the  witnesses  sought  to 
be  impeached  because,  in  stating  that  he  knew  the  reputation  of  said 
witnesses  for  truth  and  veracity  in  the  neighborhood  where  he  resided, 
he  qualified  his  affirmative  answers,  in  the  one  instance,  by  saying,  "I 
reckon  so,  I  have  known  him  a  long  time,"  and  in  the  other  by  saying, 
"I  ought  to  be,  I  have  known  him  always."  The  contention  is,  in  effect, 
that  it  is  apparent  from  the  qualifying  language  used  that  the  witness' 
testimony  was  not  based  on  the  general  reputation  of  the  attacked  wit- 
ness, but  upon  his  personal  knowledge  of  him.  This  contention  should 
not  be  sustained.  The  witness  did,  in  both  instances  referred  to,  answer 
the  question  in  the  affirmative,  following  it  up,  it  is  true,  with  the  al- 
leged qualifying  language  quoted,  but  this  language  was  not  urged  in 
the  trial  court,  nor  is  it  in  this  court,  except  by  way  of  argument,  as 
a  specific  ground  for  disqualifying  the  witness.  Besides,  we  do  not 
think  it  necessarily  follows  from  the  language  used  by  the  witness, 
Webb,  in  expressing  his  knowledge  of  the  reputation  of  the  witnesses, 
Marcum  and  Maness,  that  he  was  simply  stating  his  private  opinion 
and  not  what  was  generally  said  of  them  by  those  among  whom  they 
dwelt. 

Nor  do  we  think  the  impeaching  testimony  was  inadmissible  because 
it  related  to  the  reputation  of  the  witnesses  sought  to  be  impeached  at 
a  time  too  remote  from  the  trial,  or  because  appellant  had  not  been 
notified  before  the  commencement  of  the  trial  that  it  would  be  offered. 
Clearly,  under  the  authorities,  the  impeaching  testimony  of  the  witness, 
T.  B.  Garber,  was  not  too  remote  (Mynatt  v«  Hudson,  66  Texas,  66) ; 
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and  the  characters  of  Marcum  and  Maness  for  truthfulness  having  been 
at  leasts  to  some  extent^  impeached  by  the  testimony  of  this  witness^  the 
same  could  be  followed  up  by  the  testimony  of  other  witnesses  although 
speaking  of  such  characters  at  a  more  remote  period.  Brown  v.  Perez^ 
89  Texas,  282;  People  v.  Abbot,  19  Wend.,  192. 

With  regard  to  the  proposition  that  the  impeaching  testimony  was  in- 
admissible because  the  attacked  witnesses  lived  in  a  distant  State  and 
appellant  had  not  been  notified  before  the  trial  that  an  attack  would  be 
made  upon  their  credibility,  it  is  sufiScient  to  say  that  we  know  of  no 
rule  that  requires  such  notice,  under  such  circumstances,  as  a  condition 
precedent  to  the  introduction  of  the  testimony.  XIpon  the  whole,  we  con- 
clude that  no  reversible  error  is  shown  in  the  admission  of  the  impeach- 
ing testimony  and  appellant's  several  assignments  of  error  complain- 
ing of  the  same  will  be  overruled. 

Appellant's  sixth  assignment  of  error  complains  of  the  court's  action 
in  admitting  in  evidence  articles  132  and  133  of  the  ordinances  of  the 
city  of  Greenville,  which  prohibit  the  running  of  a  locomotive,  engine 
or  car  within  the  corporate  limits  of  said  city  at  a  greater  rate  of  speed 
than  six  miles  per  hour  and  without  ringing  the  bell  attached  to  such 
engine.  We  think  there  was  no  error  in  this  action  of  the  court.  Our 
Bevised  Statutes,  article  558,  provides  that:  '^All  ordinances  of  the 
city  where  printed  and  published  by  authority  of  the  city  council  shall 
be  admitted  and  received  in  all  courts  and  places  without  further  proof," 
and  section  7,  article  10  of  the  charter  of  the  city  of  Greenville  pro- 
vides that:  ''All  ordinances  of  the  city  published  in  book  form  and 
purporting  to  be  compiled  by  order  of  tiie  city  council  shall  be  received 
by  all  the  courts  of  tiie  State  of  Texas  as  prima  facie  evidence  of  the 
due  passage  and  publication  of  such  ordinances  as  appear  therein." 
Such  was  the  character  of  the  ordinances  admitted  in  this  case.  They 
were  in  a  printed  book  or  pamphlet  on  the  back  of  which  was  printed 
a  statement  to  the  effect  that  the  pamphlet  contained  the  ordinances  of 
ihe  ciiy  of  Greenville,  compiled  by  L.  L.  Bowman,  city  attorney  of  said 
city,  by  authority  of  ihe  city  council  of  said  city.  In  addition  to  this  L. 
L.  Bowman  testified,  over  the  objection  of  appellant,  however,  that  the 
printed  book  or  pamphlet  was  the  printed  ordinances  of  the  city  of 
Greenville  up  to  1904;  that  they  were  compiled  by  the  witness  under 
the  direction  of  the  city  council  and  that  the  book  purported  to  be  com- 
piled 'T)y  the  authority  of  the  city  council."  The  book  purporting  to  be 
compiled  by  authority  of  the  city  council,  it  was  admissible  in  evidence, 
as  shown  by  the  provision  of  the  statute  and  city  charter  quoted,  with- 
out the  parol  evidence  of  the  witness  Bowman,  and  the  admission  of 
such  parol  evidence,  if  error,  was  harmless.  But  we  held  in  the  case 
of  Railway  Company  v.  Garber,  unreported,  that  parol  proof  that  an 
ordinance  had  been  published  by  authority  of  the  ciiy  council  was  ad- 
missible, and  that  the  production  of  the  order  to  that  effect  as  the  best 
evidence  of  the  fact  was  not  absolutely  necessary. 

Nor  did  the  court  err  to  the  injury  of  appellant  in  admitting  in 
evidence  the  original  ordinances  offered  by  appellee.  The  introduction 
of  the  original  ordinances,  like  the  parol  evidence  of  the  witness,  Bow- 
man, was  unnecessary,  we  think,  in  view  of  the  introduction  of  the  pub- 
liflh^  ordinances  referred  to,  but  the  admission  of  them  worked  no 
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injury  to  appellant  We  are  also  of  the  opinion  that  the  further  con* 
tention  that  the  ordinances  were  without  an  enacting  clause  and  there- 
fore void  should  not  be  sustained.  The  question  is  not  controlled  by  the 
decision  in  the  case  of  Galveston,  H.  &  S.  A.  By.  Co.  v.  Harris,  36  S. 
W.,  777.  In  that  case  it  appeared  from  the  evidence  to  the  satisfaction 
of  the  court,  that  the  ordinances  introduced  were  not  only  published  in 
pamphlet  form  without  an  enacting  clause,  but  that  the  style,  ''Be  it 
ordained  by  the  city  council  of  the  city,^*  which  is  required  by  law,  was 
omitted  in  the  framing  and  original  adoption  of  said  ordinances.  In 
this  state  of  the  case  the  court  held  that  the  ordinances  were  void,  say- 
ing: "While  the  statute  allows  the  city  council  to  omit  the  enacting 
clause  of  an  ordinance  when  it  prints  or  publishes  the  same,  it  is  man- 
datory in  its  requirement  in  adopting  an  ordinance,  the  city  council 
shall  observe  the  language  prescribed  for  the  enacting  clause/'  In  the 
present  case  it  does  not  appear  that  the  style  of  the  ordinances  was 
omitted  from  the  original  draft  of  them  and  as  passed  by  the  city  coun- 
cil. 

Appellant's  seventh,  eighth  and  ninth  assignments  complain  of  that 
portion  of  the  court's  charge  wherein  the  jury  were  instructed,  that  if, 
at  the  time  of  the  accident  in  question,  the  appellant's  locomotive  and 
train  were  running  at  a  higher  rate  of  speed  than  six  miles  an  hour,  or 
if  after  entering  the  corporate  limits  of  the  city  of  Greenville,  the  bell 
of  the  engine  was  not  rung  and  kept  ringing  while  it  was  approaching 
the  crossing  of  Stonewall  Street,  where  said  accident  occurred,  then  in 
either  event  the  appellant  would  be  guilty  of  negligence.  The  objection 
to  these  instructions  are  based  upon  the  theory  that  the  evidence  was  in- 
su£Scient  to  show  valid  ordinances  of  the  city  of  Greenville  prohibiting 
the  operation  of  trains  within  the  corporate  limits  of  said  city  at  a  rate 
of  speed  greater  than  six  miles  an  hour,  or  requiring  the  bell  of  a  mov- 
ing engine  to  be  kept  constantly  ringing.  Our  conclusion  under  the 
sixth  assignment  of  error  disposes  of  these  assignments  adversely  to  ap- 
pellant's contention.  We  hold  that  it  was  shown  by  competent  evidence 
that  valid  ordinances  were  in  force  in  the  city  of  Greenville  at  the  time 
of  the  accident  complained  of,  requiring  the  bell  of  a  moving  engine  to 
be  constantly  rung  while  such  engine  was  being  operated  within  the 
limits  of  said  city  and  prohibiting  the  running  of  an  engine  or  train 
liierein,  at  a  rate  of  speed  in  excess  of  six  miles  an  hour. 

The  tenth  assignment  complains  that  the  court  erred  in  charging 
the  jury  that  it  was  the  duty  of  those  in  charge  of  a  locomotive  engine 
on  a  railway  to  blow  the  whistle  and  ring  the  bell  at  the  distance  of  at 
least  eighty  rods  from  the  place  where  the  railroad  shall  cross  any  public 
street  and  a  failure  to  do  so  is  negligence.  The  ground  of  complaint 
is  that  the  pleadings  did  not  authorize  this  charge,  and  therefore  it  was 
calculated  to  mislead  the  jury  to  appellant's  prejudice.  We  do  not 
agree  to  this  view.  Appellee  alleged,  "that  appellant's  passenger  train 
approached  the  place  where  the  street  upon  which  he  was  traveling 
crossed  the  appellant's  track,  without  sounding  the  whistle  or  ringing 
the  bell  of  the  engine  thereof — ^to  indicate  its  approach — ^until  said 
train  was  near  said  crossing,  to  wit:  about  fifty  feet  therefrom."  These 
allegations,  we  think,  were  tantamount  to  a  charge  that  appellant,  in 
the  operation  of  its  train  on  the  occasion  in  question  failed  to  perform 
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ihe  statutory  duty  embodied  in  the  instruction^  and  authorized  proof 
and  the  submission  of  that  issue  to  the  jury. 

The  thirteenth  assignment  of  error  is  predicated  upon  the  court's 
refusal  to  give  a  special  charge  requested  by  the  appellant  to  the  effect 
that  if  the  engineer  discovered  the  plaintiff's  team  approaching  the 
crossing  and  that  he  sounded  the  whistle  near  the  crossing  for  the 
purpose  of  giving  warning  to  the  driver  of  the  team  of  the  train's 
approach,  and  that  a  person  of  ordinary  prudence  situated  as  was  the 
engineer,  would  have  sounded  the  whistle  under  the  circumstances,  then 
such  act  would  not  be  negligence,  etc.  There  was  no  error  in  refusing 
to  give  this  charge  for  the  reason  tl^at  there  was  no  evidence  to  warrant 
it.  Appellant's  engineer,  who  was  the  only  witness  thait  testified  upon 
this  point,  stated  that  when  the  train  reached  the  place  in  question  he 
gave  the  blast  of  the  whistle  for  the  crossing  to  comply  with  appel- 
lant's rules,  l^owhere  in  his  testimony  is  it  intimated  that  he  sounded 
the  whistle  at  this  place  with  the  view  of  giving  warning  to  the  driver 
of  appellee's  team  of  the  train's  approach.  He  sounded  the  whistle,  ac- 
cording to  his  uncontradicted  testimony,  for  the  crossing,  as  said,  to 
comply  with  the  company's  rules.  In  this  state  of  the  evidence  the 
charge  was  not  called  for,  would  probably  have  misled  the  jury,  and 
was  properly  refused. 

Complaint  is  made  of  the  court's  refusal  to  give  the  following  special 
charges,  requested  by  appellant: 

1.  ''Even  if  you  should  believe  from  the  evidence  that  the  bell  on 
the  engine  was  not  being  rung  as  it  approached  the  crossing  where  the 
alleged  accident  occurred,  you  would  not  be  authorized  to  find  for  the 
plaintiff  on  that  ground,  unless  you  further  believe  from  the  evidence 
that  the  failure  to  ring  the  bell  was  the  cause  of  the  team  taking  fright 
and  overturning  the  wagon." 

2.  **Even  if  you  should  find  from  the  evidence  thst,  at  the  time  of 
the  accident,  the  train  was  running  at  a  rate  of  speed  greater  than  six 
miles  an  hour  you  would  not  be  authorized  in  finding  for  plaintiff  on 
that  ground,  unless  you  further  believe  from  the  evidence  that  the  ex- 
cessive speed  of  the  train  was  the  cause  of  the  team  getting  frightened 
and  overtumii^  the  wagon." 

We  are  of  the  opinion  that  the  court  did  not  err  in  refusing  to  give 
either  of  these  charges.  The  evident  object  of  requiring  the  bell  of  an 
engine  to  be  rung  while  the  engine  is  in  motion  in  the  corporate  limits 
of  a  ^ty  is  to  give  notice  to  those  who  may  be  approaching  a  street  cross- 
ing of  the  approach  of  trains,  that  they  may  avoid  the  probable  danger 
of  placing  themselves  too  near  such  trains ;  and  the  failure  on  the  part 
of  the  railway  company  in  this  instance  to  ring  the  bell  in  compliance 
with  the  ordinance  of  the  citv  of  Greenville  may  be  said  to  have  been 
a  concurring  cause  proximately  contributing  to  appellee's  injuries.  So, 
too,  with  reference  to  running  the  train  in  the  corporate  limits  of  the 
city  at  a  greater  rate  of  speed  than  six  miles  an  hour.  If  the  ordinances 
of  the  city  were  being  violated  in  this  respect  and  because  of  the  ex- 
cessive speed  of  the  train  the  danger  of  a  collision  with  appellee's  wagon 
and  team  was  materially  increased  and  the  engineer  thereby  induced  to 
give  the  sudden  blast  of  the  whistle,  as  described  by  the  witness,  and  ap- 
pellee's team  took  fright  at  such  blast  of  the  whistle,  and  overturned  the 
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wagon,  such  exceAsiye  rate  of  speed  may  also  be  said  to  have  been  a  con- 
curring cause  proximately  contributing  to  appellee's  injuries.  St  Louis 
&  S.  F.  By.  Co.  v.  Smith,  90  S.  W.,  926.  The  charges  under  considera- 
tion ignored  this  phase  of  the  case  and  were  therefore  inapplicable.  But 
if  the  charges  correctly  applied  the  law  to  the  facts  the  issues  sought  to 
be  submitted  were  sufficiently  covered  by  the  court's  main  charge.  In 
the  sixth  paragraph  of  that  charge  appellee's  theory  of  the  case  was 
affirmatively  submitted,  and  the  jury  were  therein  required  to  find,  in 
order  to  return  a  verdict  in  favor  of  appellee  upon  the  ground  that  ap- 
pellant failed  to  have  the  bell  of  the  engine  constantly  rung  while  its 
train  was  being  operated  within  the  corporate  limits  of  tike  city  of 
Greenville,  or  upon  the  ground  that  it  caused  said  train  to  be  run  at  a 
greater  rate  of  speed  than  six  miles  an  hour,  that  such  was  the  proximate 
cause  of  appellee's  injuries,  and  in  the  eighth  paragraph  of  said  general 
diarge  the  jury  were  instructed  that  if  &e  injuries  to  the  appellee  did 
not  proximately  result  from  the  negligence  of  appellant  in  one  or  more 
of  the  respects  submitted  in  the  sixth  paragraph  of  the  charge,  which  in- 
cluded the  issues  of  running  the  train  at  a  rate  of  speed  in  excess  of 
six  miles  an  hour  and  of  appellant's  failure  to  ring  the  bell  of  the 
engine  as  required  by  the  city  ordinances,  to  find  for  the  appellant 
Hence  we  think  there  was  no  error  in  refusing  the  special  charges  asked. 

It  is  assigned  that  the  court  erred  in  permitting  the  plaintiff  to  tes- 
tify, over  the  objection  of  defendant,  that  he  was  forty-one  years  old 
at  the  time  of  the  alleged  accident  This  testimony  was  objected  to  on 
the  ground  that  there  was  no  allegation  of  appellee's  age  in  the  petition, 
and  the  proposition  is  made  that  'Vhen  the  age  and  life  expectancy  of 
an  alleged  injured  plaintiff  is  material  in  order  to  determine  the  amount 
of  his  loss  on  account  of  his  decreased  capacity  to  labor  and  earn  money 
in  the  future,  the  same  should  be  alleged  in  the  petition,  and,  if  not 
alleged,  proof  thereof  is  not  admissible."  It  was  alleged  that  appellee's 
injuries  were  permanent  and  in  such  case  we  understand  evidence  of  his 
age,  probable  expectancy  of  life  and  earnings,  etc.,  is  admissible  upon 
the  issue  of  his  diminished  capacity  to  labor  and  earn  money  in  the 
future,  to  be  considered  together  with  all  the  evidence  in  estimating  his 
probable  loss.  It  was  alleged,  after  stating  the  organs  and  par&  of 
appellee's  body  that  were  injured,  that  all  of  said  organs  and  parts  of 
his  body  were  seriously  and  permanently  injured;  that  appellee  was  a 
farmer  and  as  a  proximate  result  of  his  injuries  he  had  been  permanently 
incapacitated  to  do  the  work  of  a  farmer  or  any  other  manual  labor, 
whereby  his  capacity  to  labor  and  earn  money  had  been  greatly  ana  per- 
manently diminished.  In  Texas  &  Pac.  Ry.  v.  Bigham,  36  S.  W.,  1111, 
it  is  said:  "Having  pleaded  that  the  injuries  inflicted  upon  him  were 
permanent,  the  plaintiff  was  correctly  permitted  to  show  his  reasonable 
expectancy  of  life  in  connection  with  proof  founded  upon  averments  in 
his  petition,  showing  the  extent  of  his  diminished  earning  capacity." 
See,  also,  Galveston,  H.  &  S.  A.  Ry.  v.  Cooper,  2  Texas  Civ.  App.,  42. 

The  court's  charge  on  the  measure  of  damages  is  attacked.  The  ob- 
jections urged  to  tiie  charge  are,  in  substance,  as  follows:  (1)  That 
the  jury  were  not  thereby  limited,  in  estimating  appellee's  damages,  to 
such  as  were  the  result  of  the  injuries  sustained  by  him;  (2)  that  the 
juiy  in  estimating  appellee's  damages  on  account  of  his  diminidied  ca- 
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pacity  to  labor  and  cam  money^  were  not  confined  by  said  charge  to  his 
diminished  capacity  to  earn  money  at  manual  labor  in  accordance  with 
the  allegations  of  his  pleadings;  (3)  that  neither  the  pleadings  nor 
the  evidence  were  snflScient  to  authorize  a  recovery  for  diminished  ca- 
pacity to  labor  and  earn  money.  We  think  that  neither  of  these  ob- 
jections is  well  taken.  The  charge  tells  the  jury  in  its  first  sentence 
that  if  they  find  for  the  plaintiff  the  measure  of  his  damages  will  be 
such  sum  as  will  now  reasonably  compensate  him  in  cash  for  the  in- 
juries he  has  sustained.  From  this  statement  the  jury  must  have  under- 
stood that  the  court  meant,  in  further  telling  them  that  in  estimating 
such  sum  they  would  take  into  consideration  the  appellee's  diminished 
capacity  to  labor  and  earn  money  and  the  physical  and  mental  pain  he 
bad  suffered  and  would  suffer  in  the  future,  such  diminished  capacity  to 
labor  and  ebrn  money  and  such  physical  and  mental  pain  as  were  due 
to  the  injuries  appellee  had  sustained  in  the  accident  alleged.  Besides, 
the  jury  were  instructed  at  the  request  of  appellant  that  they  could  not, 
in  any  event,  allow  the  plaintiff  anything  for  any  injuries  except  such 
as  were  alleged  and  believed  by  them  to  have  been  in  fact  sustained  by 
him. 

As  to  the  objection  that  the  charge  directed  the  jury,  in  estimating 
appellee's  damages,  to  take  into  consideration  his  diminished  capacity 
to  labor  and  earn  money  without  restricting  his  recovery  on  that  ac- 
count to  his  diminished  capacity  to  earn  money  at  manual  labor  in  ac- 
cordance with  his  pleadings,  it  may  be  said  that  the  charge  in  that  re- 
spect was  probably  beneficial,  rather  than  damaging  to  appellant,  and 
if  not,  there  was  no  evidence  that  appellee's  capacity  to  earn  money  was 
diminished  in  any  other  way  than  in  the  pursuit  of  his  avocation  as  a 
farmer,  and  it  will  be  presumed  that  the  jury  in  determining  the 
amount  of  the  verdict  confined  themselves  to  the  evidence  introduced 
on  the  trial. 

We  also  think  the  pleadings  and  evidence  were  sufficient  to  authorize 
the  submission  of  the  issue  and  warrant  a  recovery  for  diminished  ca- 
pacity to  labor  and  earn  money.  Among  other  things,  appellee  alleged 
that  as  a  farmer  he  had  a  reasonable  earning  capacity  of,  and  could 
and  did  earn,  $1,000  per  year;  that  by  reason  of  the  injuries  sustained 
in  the  accident  in  question,  he  was  wholly  incapacitated  and  prevented 
from  earning  any  sum  for  a  period  of  one  month;  that  as  a  further 
proximate  result  of  said  injuries  he  has  been  permanently  incapacitated 
to  do  the  work  of  a  farmer  or  any  other  manual  kbor,  whereby  his  ca- 
pacity to  labor  and  earn  money  has  been  greatly  and  permanently  di- 
minished. There  is  evidence  tending  to  show  that  prior  to  his  injuries 
appellee  was  a  strong,  healthy  man,  capable  of  doing  as  much  or  more 
work  than  the  average  farmer ;  that  his  injuries  are  probably  permanent 
and  have  and  will  in  the  future  greatly  impair  his  ability  to  earn  a 
livelihood.  At  the  trial  of  the  case,  which  was  about  sixteen  months 
after  the  accident  occurred,  appellee  testified :  ''Since  that  time  I  have 
had  a  hurting  more  or  less  in  my  chest,  take  spells,  I  can't  hardly 
breathe  and  can't  lay  on  my  back.  The  pain  is  right  here  in  my  chest, 
I  take  spells  of  being  hoarse.  I  can't  hardly  talk,  am  that  way  now.  I 
take  spells  of  coughing,  have  coughed  blood  several  times.  It  was  my 
light  1^  that  was  hurt    Ever  since  the  accident  it  has  hurt  me  more 
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or  less  all  the  time — ^that  right  leg  is  weak,  can't  walk  to  do  any  good, 
it  hurts  and  gives  out.  I  can't  lift  or  do  anything  of  that  kind  on 
account  of  my  bowels  and  chest.  I  did  nothing  to  amount  to  anything 
during  the  summer  because  I  could  not  I  have  not  done  anything 
myself  since  my  injuries.  Before  I  received  these  injuries  I  was  farm- 
ing out  here,  plowed  and  did  an3rthing  that  was  to  do  on  the  farm.  I 
am  not  able  to  farm  now."  Dr.  Young,  appellee's  family  physicitin, 
testified  that  he  treated  appellee  for  his  injuries;  that  he  found  a  large 
bruised  place  over  his  left  lung,  as  well  as  other  bruises  and  evidences 
of  injury;  that  over  appellee's  left  lung  there  is  now  a  dullness  and  flat- 
ness of  pitch;  that  there  are  sounds  when  he  gets  his  breath,  noises 
that  ought  not  be  there  in  a  normal  lung;  that,  in  his  opinion,  the  in- 
juries received  by  appellee  in  the  accident  caused  the  condition  de- 
scribed in  his  lung.  This  witness  further  testified  that  he  considered 
the  nerve  in  appellee's  leg  injured,  the  joint  having  been  twisted;  that 
the  prospects  of  appellee's  leg  getting  well  are  not  very  favorable.  We 
have  not  attempted  to  give  all  the  evidence  bearing  on  this  question, 
but  only  so  much  as  is  necessary  to  an  understanding  of  our  ruling. 
From  this  and  other  testimony  in  the  case  we  think  it  apparent  that 
the  case  of  Houston  &  T.  C.  By.  v.  Bird,  48  S.  W.,  756,  cited  by  appel- 
lant, is  not  in  point.  The  jury  by  the  facts  established  in  the  present 
case  were  not  left  to  a  mere  conjecture  or  guess  in  fixing  the  amount  of 
appellee's  damages.  As  said  in  Texarkana  &  Ft.  S.  By.  v.  Toliver,  37 
Texas  Civ.  App.,  437 :  *The  nature  of  appellee's  injuries  are  such  as 
will  necessarily  prevent  him  from  continuing  in  the  business  in  which  he 
was  engaged  at  the  time  he  was  injured,  and  will  greatly  lessen  his  ca- 
pacity to  earn  money  by  physical  labor  of  any  kind.  His  capacity 
to  earn  money  in  avocations  generally  being  ^ected  by  the  loss  of 
his  leg,  he  was  not  required  to  show  what  his  present  earning  capacity 
was  in  order  for  the  jury  to  assess  the  amount  of  compensation  to  which 
he  was  entitled  by  reason  of  his  decreased  capacity  to  earn  money,  but 
the  amount  could  be  determined  by  the  jury  from  their  common  knowl- 
edge and  experience  and  sense  of  justice." 

Again,  in  passing  upon  the  sufficiency  of  the  evidence  to  authorize 
the  submission  of  the  issue  of  diminished  capacity  to  labor  and  earn 
money  in  the  case  of  Street  Bailway  Company  v.  Motwiller,  101  Texas, 
616,  the  Supreme  Court  said:  "The  law  only  exacts  the  kind  of 
proof  of  which  the  fact  to  be  proved  is  susceptible,  but  it  does  exact  that. 
The  earning  capiacity  of  the  plaintiff  in  this  case,  as  a  stenographer,  was 
probably  susceptible  of  definite  proof.  If  it  was  otherwise,  the  facts 
which  made  it  so  should  have  been  shown  to  have  entitled  her  to  have 
the  jury  estimate  it  in  their  own  judgment  without  fuller  proof  and  to 
allow  full  compensation  as  for  a  diminution  in  the  amount  of  her  earn- 
ings. Nevertheless,  if  there  is  evidence  to  show  with  sufficient  <lefinite- 
ness  the  loss  of  any  part  of  that  which  she  would  have  earned  but  for 
her  injuries,  the  submission  of  that  element  was  justified.  It  appears 
that  before  she  was  hurt  she  could  and  did  walk  to  and  from  her  work 
and  that  since  her  injuries  she  has  been  compelled  to  ride  upon  the 
street  cars.  From  their  own  general  knowledge  and  experience  the 
jury  could  say  that  this  diminished  to  some  extent  the  returns  from  her 
emninvraent,  and  we  think  this  evidence  was  as  definite  as  should  be 
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reqiiired  to  show  loss  of  earning  power  to  the  extent  indicated  by  it. 
Evidence  is  adduced  to  put  the  jury  in  possession  of  facts  from  which 
they  can  determine  the  extent  of  impairment  of  earning  power  and  is 
not  intended  in  itself  to  establish  a  fixed  measure  of  damages.  When 
the  jury  are  informed  of  such  a  fact  as  that  just  stated  they  have  enough 
to  enable  them  to  allow  something  upon  that  score.  That  they  are 
not  so  informed  as  to  permit  them  to  allow  for  the  full  extent  of  such 
lofls,  is  no  reason  for  saying  that  they  can  not  allow  for  the  part  of  which 
they  are  suflBciently  informed.'* 

In  deference  to  the  verdict  of  the  juiy  we  conclude  that  the  evidence 
justified  their  finding  that  appellee  was  injured  through  the  negligence 
of  appellant's  servants;  that  he  was  not  guilty  of  contributory  negli- 
gence, and  has  sustained  damage  in  the  amount  awarded;  that  none  of 
appellant's  assignments  of  error,  all  of  which  have  been  carefully  con- 
sidered by  this  court,  authorize  a  reversal  of  the  case,  and  the  judgment 
is,  therefore,  affirmed. 

Affirmed. 

Writ  of  error  refused. 


James  A;  Thompson  et  al.  v.  Lena  Bender. 

Decided  May  19,  1908. 

Zatates — Suit  Against  PartnerBhlp-— Judgment  of  Foreolosnre. 

The  District  Court  has  jurisdiction  to  render  judgment  for  debt  and  fore- 
closure of  mortgage  lien  upon  partnership  property  against  a  surviving  part- 
ner and  the  administrator  of  a  deceased  partner  although  administration 
be  pending  on  the  estate  of  the  deceased  partner.  Evidence  considered,  and 
held  sufficient  to  support  a  finding  that  the  note  sued  upon  was  a  partnership 
debt,  and  land  mortgaged  to  secure  the  same  was  partnership  property. 

Error  from  the  District  Court  of  Ilarris  County.  Tried  below  before 
Hon.  Chas.  E.  Ashe. 

L.  B.  Moody,  for  plaintiffs  in  error. — A  purchaser  under  a  sale  made 
under  a  judgment  of  the  District  Court  rendered  against  an  adminis- 
trator foreclosing  a  mortgage  on  land  given  by  his  intestate,  acquires 
no  title  when  the  sale  is  made  by  the  sheriflE  under  order  of  the  District 
Court  requiring  the  land  to  be  sold  as  under  execution.  Revised  Stat- 
utes, art.  1344;  Meyers  v.  Evans,  68  Texas,  467;  Emmons  v.  Williams, 
28  Texas,  779 ;  Chandler  v.  Burdett,  20  Texas,  43,  44 ;  Cunningham  v. 
Taylor,  20  Texas^  129 ;  McMiller  v.  Butler,  20  Texas,  405 ;  Conkrite  v. 
Hart,  10  Texas,  140;  Martin  v.  Harrison,  2  Texas,  458;  Portson  v. 
Caldwell,  17  Texas,  628,  629;  Boggess  v.  Lilly,  18  Texas,  205;  Hooper 
V.  Camthers,  78  Texas,  437;  Bradford  v.  Knowles,  86  Texas,  508; 
Fleming  v.  Ball,  25  Texas  Civ.  App.,  209. 

Burke  &  Tarver,  for  defendant  in  error. — For  the  purpose  of  winding 
up  the  partnership  affairs,  collection  and  payment  of  debts  due  to  and 
by  the  partnership,  and  the  like,  tlie  partnership  continues  to  exist  after 
the  death  of  one  of  the  partners,  and  the  interest  of  such  deceased  part- 
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ner  in  the  partnership  property  is  not  his,  nor  subject  to  administration 
of  his  estate,  unless  the  assets  of  the  partnership  be  more  than  enough 
to  pay  the  partnership  debts.  Carter  v.  Conner,  60  Texas,  56 ;  Bogers 
V.  Nichols,  20  Texas,  719 ;  Watson  v.  BIymer  Mfg.  Co.,  06  Texas,  558 ; 
Moody  y.  Smoot,  78  Texas,  123 ;  Pinkston  v.  West,  12  Texas  Ct.  Bep., 
487;  Story  on  Partnership  (4th  ed.),  sec.  97,  and  note  1,  and  sec.  98. 

McMEANS,  Associate  Justice. — ^This  was  an  action  of  trespass 
to  try  title  brought  by  plaintiffs  in  error  against  defendants  in  error  in 
which  judgment  was  rendered  for  the  latter.  The  land  sued  for  is  the 
James  W.  Singleton  survey,  and  was  sold  by  the  original  grantee  to  W. 
B.  Baker  and  James  A.  Thompson.  Plaintiffs  in  error  are  the  heirs  of 
said  Thompson  and  are  entitled  to  an  undivided  half  of  the  land  sued 
for  unless  their  right  to  recover  is  defeated  by  a  sale  of  the  land  under 
execution  issued  on  a  judgment  in  favor  of  Shepherd  and  Burke  against 
W.  B.  Baker  and  Sarah  A.  Thompson,  administratrix  of  J.  A.  Thomp- 
son's estate.  We  adopt  the  findings  of  fact  of  the  trial  court,  which 
are  as  follows: 

"1.  The  land  in  controversy  was  granted  by  the  State  of  Texas  to 
Jas.  W.  Singleton  by  patent  dated  January  26^  1849,  No.  799,  volume 
6. 

"2.  By  deed  dated  November  10,  1852,  said  Jas.  W.  Singleton  con- 
veyed the  same  land  to  W.  B.  Baker  and  James  A.  Thompson.  Both 
parties  in  this  case  claim  under  this  deed,  and  both  admit  that  plain- 
tiffs are  the  heirs  of  James  A.  Thompson;  that  defendants  hold  what- 
ever title  was  in  W.  B.  Baker  at  the  time  of  his  death,  and  that  both 
Baker  and  Thompson  are  dead. 

"3.  On  September  15,  1854,  said  Baker  and  Thompson,  who  were 
partners  in  business,  made,  executed  and  delivered  to  B.  A.  Shepherd 
and  Burke,  a  partnership  composed  of  B.  A.  Shepherd  and  A.  J.  Burke, 
a  mortgage  upon  the  same  land.  The  recitals  in  this  mortgage  show 
that  it  was  given  to  secure  payment  of  a  note  payable  to  the  firm  of 
B.  A.  Shepherd  and  Burke,  and  that  the  mortgagees  and  mortgagors  ^ 
therein  are  designated  by  ^eir  individual,  and  not  their  partnership 
names,  except  in  the  copy  of  the  note,  where  the  firm  name  of  B.  A. 
Shepherd  and  Burke  is  used,  and  in  the  condition  of  the  mortgage, 
where  that  of  Baker  and  Thompson  is  used. 

"On  November  14,  1857,  the  parties  to  this  mortgage  executed  a 
written  agreement  to  extend  the  time  on  said  note  and  mortgage,  and 
this  agreement  was  signed  by  B.  A.  Shepherd  in  the  firm  name  of  B. 
A.  Shepherd  and  Burke,  and  by  W.  B.  Baker  in  the  firm  name  of  Baker 
and  Thompson.  The  note  was  signed  by  W.  B.  Baker  and  James  A. 
Thompson.  This  note  and  mortgage  and  agreement  are  on  file  in  the 
records  of  this  court. 

"Both  Thompson  and  Baker  answered  in  this  suit  in  their  lifetime 
and  neither  of  them  specially  denied  the  partnership  alleged  by  plain- 
tiff, nor  that  the  debt  was  a  partnership  debt,  nor  that  the  mortgaged 
property  was  subject  to  payment  of  such  a  debt.  Pending  this  suit, 
Thompson  died,  and  his  widow,  Sarah  A.  Thompson,  was  i^ppointed 
and  qualified  as  administratrix  of  his  estate,  and  was  made  party  to 
said  suit  by  scire  facias,  and  on  December  2,  1858,  judgment  was  ren- 
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dered  by  the  court  against  the  then  defendants,  W.  B.  Baker  and  Sarah 

A.  Thompson,  as  legal  representatives  of  James  A.  Thompson,  deceased, 
for  the  debt  sued  for  and  order  of  sale  made  for  the  property  alleged  to 
have  been  mortgaged  by  Baker  and  Thompson,  and  for  such  amount  as 
such  sale  might  not  be  sufficient  to  satisfy  it  was  ordered  that  execution 
issued  against  the  property  of  W.  B.  Baker,  and  that  the  judgment 
might  also  be  certified  by  the  probate  court  for  its  observance.  Order  of 
sale  and  execution  issued,  and  on  March  10,  1859,  W.  B.  Baker,  as  sur- 
viving partner,  pointed  out  for  levy  a  number  of  tracts  of  land,  in  writ- 
ing, from  the  list  of  which  the  lands  included  in  the  order  of  sale  were 
erased. 

**The  sheriffs  return  on  the  order  of  sale  shows  that  the  sale  was  made 
in  due  and  legal  form,  and  that  W.  B.  Baker  became  the  purchaser. 

**The  sheriffs  return  and  deed  show  that  Baker  complied  with  his 
bid  and  paid  the  balance  of  the  debt,  and  in  the  files  is  a  receipt  from 

B.  A.  Shepherd  for  the  amount  of  the  judgment  to  the  sheriff. 

''4,  The  sheriff  executed  deed  to  W.  E.  Baker  April  5, 1859,  and  said 
deed  was  duly  filed  for  record  April  19,  1859,  and  Baker  conveyed  the 
same  property  to  J.  E.  McWhorter  by  deed  filed  March  7,  1873. 

**5.  On  August  22,  1879,  J.  E.  McWhorter  reconveyed  the  land  to 
W*  E,  Baker  for  a  recited  consideration  of  $3,000  (the  surrender  of 
the  note  of  J.  E.  McWhorter  for  $1,653,  given  for  said  land,  being  the 
consideration),  and  in  said  deed  recited  that  it  was  intended  to  cancel 
the  deed  from  Baker  to  McWhorter  as  the  consideration  for  it  was  never 
paid.** 

Upon  these  facts  the  court  concluded  that  the  judgment  against  W. 
B.  Baker  and  Thompson's  administratrix  is  valid,  and  that  the  plaintiffs 
in  error  are  concluded  by  it.  The  court  did  not  expressly  find  that  the 
debt  sued  on  by  Shepherd  and  Burke  was  a  partnership  debt  of  Baker 
and  Thompson,  nor  that  the  land  was  partnership  property  of  the  last- 
named  firm,  but  it  is  a  reasonable  inference  from  the  facts  stated  that 
such  were  true,  and  in  support  of  the  judgment  we  so  find.  The  debt 
then  being  the  partnership  debt  of  the  firm  and  the  land  being  owned 
in  partnership,  the  judgment  ordering  the  sale  of  the  land  was  correct, 
and  the  sale  thereunder  passed  the  title  to  the  purchaser,  as  against 
Thompson's  estate.  Carter  v.  Conner,  60  Texas,  66 ;  Watson  v.  Blymer 
Mfg.  Co.,  66  Texas,  561. 

There  was  no  error  in  the  judgment  and  it  is  therefore  affirmed* 

Affirmed. 

Writ  of  error  refused. 


A.  B.  PiTTMAN  AND  WiFE  V.  W.  B.  ByABS  AND  WiPE. 

Decided  May  20,  1908. 

Iw— Habeas  Gorpus—Cuitody  of  Kinor— Jury  Trial. 

In  a  proceeding  by  habeas  corpus  to  determine  the  right  to  the  custody 
of  a  minor  the  issues  are  to  be  determined  by  the  court,  and  a  demand  for 
trial  by  Jury  is  properly  refused. 

B.— flame — Coastltntlon. 

The  constitutional  guaranty  of  trial  by  jury  (Const,  art.  1,  sec.  15,  art.  6, 
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sec.  10)  preseryes  such  right  only  as  it  existed  by  common  law  or  by  statute  prior 
to  the  adoption  of  such  Constitution,  and  does  not  extend  it  to  the  trial  of 
issues  the  determination  of  which  had  been  theretofore  by  the  court  alone,  as  in 
hearings  upon  habeas  corpus. 

8. — Cuitody  of  Minor — ^Habeas  Corpnt— Bet  Adjndlcata. 

A  determination  of  the  right  to  the  custody  of  a  minor  upon  habeas  corpna 
Is  no  bar  to  a  similar  subsequent  proceeding,  by  the  same  parties,  but  upon  a 
state  of  facts  subsequently  arising  and  not  involved  in  the  former  judgment. 

Appeal  from  the  District  Court  of  Bastrop  County.  Tried  below 
before  Hon.  Ed.  B.  Sinks. 

0.  W.  Webb  and  Orgain  &  Maynard,  for  appellants. — ^This  suit 
brought  by  plaintiffs  asking  for  a  writ  of  habeas  corpus  for  the  custody 
of  their  minor  child  is  a  civil  case.  Legate  v.  Legate,  87  Texas,  250 ; 
Rice  V.  Bice,  24  Texas  Civ.  App.,  506;  Ex  parte  Calvin,  40  Texas 
Crim.  Bep.,  84.  I 

In  the  trial  of  all  civil  cases  in  the  District  Court  involving  an  issue 
of  fact  the  right  of  trial  by  jury  is  given.  Const.,  art.  5,  sec.  10 ;  Bev. 
Stats.,  art.  3187,  3188,  3189;  Davis  v.  Davis,  34  Texas,  24;  Cockrill  v. 
Cockrill,  65  Texas,  669;  3  App.  C.  C.  (Willson),  sec.  749. 

A  suit  for  the  custody  of  a  minor  child  by  habeas  corpus  proceedings 
being  a  civil  case,  a  district  judge  is  not  authorized  and  has  no  jurisdic- 
tion to  try  such  a  case  in  vacation  and  out  of  term  time,  unless  expressly 
authorized  by  law,  and  such  a  trial  and  judgment  thereon  is  void.  Le- 
gate V.  Legate,  87  Texas,  250;  Bice  v.  Bice,  24  Texas  Civ.  App.,  506; 
Ex  parte  Calvin,  40  Texas  Crim.  Bep.,  84 ;  Hardware  Co.  v.  Stove  Co., 
88  Texas,  486;  Doss  v.  Wagoner,  3  Texas,  516;  Ex  parte  Ellis,  37  Texas 
Crim.  Bep.,  539;  Aiken  v.  Carroll,  37  Texas,  73;  Ex  parte  Busts,  38 
Texas,  344 ;  Blair  v.  Beading,  99  111.,  600 ;  12  Am.  &  Eng.  Cy.  of  I^w 
(1st  ed.),  14;  17  Am.  &  Eng.  Cy.  of  Law  (2d  ed.),  724;  Black  on  Judg- 
ments, sec.  179;  Pittman  v.  Byars,  100  Texas,  518. 

The  Constitution  of  the  State  of  Texas,  art.  5,  sec.  10,  which  author- 
izes district  courts  and  district  judges  in  vacation  to  issue  writs  of 
habeas  corpus  does  not  confer  on  such  judges  authority  to  try  in  vaca- 
tion a  suit  by  habeas  corpus  for  the  possession  of  a  child.  Const.,  art.  5, 
sec.  10;  Shephard  v.  City  Council,  42  S.  W.,  863;  Hardware  Co.  v. 
Stove  Co.,  88  Texas,  487;  Hodges  v.  Ward  &  Ingram,  1  Texas,  244; 
Aiken  v.  Carroll,  37  Texas,  73 ;  Price  v.  Bland,  44  Texas,  145. 

The  decision  and  judgment  in  the  first  habeas  corpus  proceeding  was 
at  most  only  conclusive  in  respect  to  the  facts  and  circumstances  then 
existing,  and  not  as  to  such  as  might  arise  afterwards.  Heard  on 
Habeas  Corpus  (2d  ed.),  462;  9  Am.  &  Eng.  Cy.  of  Law,  238;  15  Am. 
&  Eng.  Cy.  of  Law  (2d  ed.),  213. 

M.  H.  Hill  and  Fowler  &  Fowler,  for  appellees. — In  a  habeas  corpus 
proceeding  to  determine  who  is  entitled  to  the  custody  of  a  child  it  is 
the  exclusive  province  of  the  judge  to  decide  all  questions  of  fact  as 
well  as  of  law,  and  neither  party  is  entitled  to  a  jurv.  Const.,  art.  5, 
sec.  8;  Code  Crim.  Procedure,  arts.  151,  152,  160,  161,  171,  172,  173, 
214;  McFarland  v.  Johnson,  27  Texas,  109,  110;  Legate  v.  Legate,  87 
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Texas,  250;  Pittman  v.  Byars,  100  Texas,  618;  Ex  parte  Allison,  99 
Texas^  455. 

The  Constitution  merely  protects  the  right  of  trial  hy  jury  as  it 
existed  at  the  time  the  Constitution  went  into  effect,  and  as  no  right 
to  a  jury  in  habeas  corpus  proceedings  exists  at  common  law,  the  stat- 
utes providing  for  habeas  corpus  trial  without  a  jury  are  not  in  conflict 
with  the  Constitution.    Ex  parte  Allison,  99  Texas,  455. 

It  appearing  from  the  petition  that  the  matters  involved  in  this  pro- 
ceeding have  been  heard  and  finally  settled  in  a  former  habeas  corpus 
proceeding,  and  the  only  objection  urged  against  the  validity  of  the 
final  judgment  or  order  entered  in  said  former  proceeding,  being  that 
it  was  void  because  entered  in  vacation,  appellants  were  not  entitled  to 
another  hearing,  as  attempted  in  this  proceeding,  and  appellees'  gen- 
eral and  special  demurrers  were  therefore  properly  sustained  by  the 
<»urt.  Constitution,  art  5,  sec  8;  Code  Crim.  Proc,  arts.  151,  152, 160, 
161,  171,  172,  173,  209,  214;  McFarland  v.  Johnson,  27  Texas,  109, 
110;  Ex  parte  Foster,  5  Texas  App.,  625;  Legate  v.  Legate,  87  Texas, 
250;  Ex  parte  Allison,  99  Texas,  456;  Pittman  v.  Byars,  100  Texas, 
518. 

BICE,  Associate  Justice. — ^Appellants  brought  this  suit  by  petition 
for  writ  of  habeas  corpus  for  possession  and  custody  of  their  minor 
child,  Forrest  Pittman,  in  the  District  Court  of  Bastrop  County,  appel- 
lant A.  B.  Pittman,  alone,  having  heretofore  filed  another  petition  be- 
fore the  judge  of  said  court  for  a  writ  of  habeas  corpus  to  recover  the 
possession  of  his  said  son.  The  former  writ  being  granted  by  the  judge 
of  said  court  was  heard  by  him  in  vacation  on  the  31st  of  March,  1906, 
and  the  relief  prayed  for  was  denied  and  an  order  entered  allowing  said 
child  to  remain  in  the  custody  of  appellees,  its  grandparents.  From 
this  action  of  the  court,  said  appellant  Pittman  prosecuted  an  appeal  to 
this  court  and  on  a  hearing  of  said  appeal  said  judgment  was  affirmed. 
(See  Pittman  v.  Byars,  45  Texas  Civ.  App.,  46.)  Appellant  then 
prosecuted  a  writ  of  error  to  the  Supreme  Court  which  was  denied  on 
the  ground  that  the  order  entered  by  the  district  judge  refusing  the 
relief  prayed  for  was  not  the  judgment  of  said  District  Court,  and 
that  no  appeal  could  be  prosecuted  therefrom.  (Pittman  v.  Byars,  100 
Texas,  518.) 

The  present  petition,  therefore,  which  is  the  second  application  for  a 
writ  of  habeas  corpus  for  the  custody  and  possession  of  said  child,  was 
filed  on  the  fourth  day  of  June,  1907,  and  alleged,  among  other  things, 
that  the  action  of  the  district  judge  on  said  first  application,  having 
been  heard  by  him  in  vacation,  was  without  authority  of  law  and  void, 
and  that  none  of  the  facts  which  justified  said  action  by  the  court,  if 
any,  on  said  first  application  existed  at  the  time  said  second  application 
was  made,  setting  out  the  facts  upon  which  this  the  second  application 
was  based,  and  that  plaintiffs  were  therefore  now  entitled  to  the  cus- 
tody and  possession  of  said  child.  The  writ  was  granted  on  said  ap- 
plication and  made  returnable  to  the  next  term  or  the  District  Court 
of  Bastrop  County  for  trial,  where,  on  the  first  day  of  the  term,  appel- 
lants asked  the  court  for  a  jury  in  said  cause,  depositing  the  requil^d 
jury  fee,  which  demand  was  refused  on  the  ground  that  no  jury  was 
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allowed  on  the  trial  of  a  habeas  corpus  case,  to  which  ruling  appellants 
excepted,  reserving  their  bill ;  that  on  the  19th  of  June,  said  cause  came 
on  for  trial,  whereupon  defendants  presented  exceptions  and  demurrers 
to  plaintiffs'  petition,  which  were  sustained  by  the  court  and  the  suit 
was  dismissed.  Exceptions  were  duly  reserved  by  appellants  to  said 
action  of  the  court,  and  this  appeal  is  prosecuted  therefrom. 

Appellants  urge  by  their  first  assignment  of  error  that  the  court  erred 
in  refusing  to  grant  them  a  trial  by  jury,  as  asked  by  them.  They  insist 
that  this  is  a  civil  case,  and  that  they  are  entitled  under  the  Consti- 
tution and  laws  of  this  State  to  a  trial  thereof  by  jury,  and  that  it  was 
error  to  deny  the  same. 

"The  right  of  trial  by  jury  is  of  ancient  origin,  and  the  provisions  of 
the  various  State  Constitutions,  While  differently  worded,  contain  pro- 
visions guaranteeing  this  right.  They  have  uniformly  been  construed, 
however,  as  not  conferring  a  right  to  trial  by  jury  in  all  classes  of  cases, 
but  merely  guaranteeing  the  continuance  of  the  right,  unchanged,  as  it 
existed  either  by  common  law  or  by  statute  in  the  particular  Stete  at 
the  time  of  the  adoption  of  the  Constitution.  In  cases  where  the  right 
existed  prior  to  the  Constitution  it  can  not  be  denied,  and  this  applies 
to  cases  of  a  similar  character  arising  under  statutes  enacted  subse- 
quently to  the  adoption  of  the  Constitution.  There  were,  however,  prior 
to  the  adoption  of  the  Constitution,  certain  classes  of  cases  which  were 
triable  without  jury,  and  all  cases  previously  triable  without  jury  may 
still  be  so  tried.  And  it  is  furthermore  competent  for  the  Legislature 
to  provide  a  trial  without  a  jury  in  cases  similar  to  those  in  which  such 
trial  was  in  use  prior  to  the  Constitution.  The  constitutional  provisions 
guaranteeing  the  right  of  trial  by  jury  have  been  construed  not  to  ex- 
tend the  right  to  any  class  of  persons  not  so  entitled  prior  to  the  adop- 
tion thereof  (Ency.  Law  &  Proc,  vol.  24,  pp.  100  et  seg.)  '*In 
addition  to  the  general  constitutional  provisions  stated,  there  are  in 
some  jurisdictions  constitutional  provisions  providing  for  jury  trials 
^in  all  civil  cases,'  or  in  all  cases  at  law  without  regard  to  the  amount 
in  controversy.  These  provisions  did  not  extend  the  right  to  all  cases 
which  are  not  criminal,  but  merely  guarantee  the  continuance  of  the 
right  as  it  previously  existed  in  what  were  regarded  as  civil  actions  and 
triable  by  jury  at  the  time  of  the  adoption  of  the  Constitution/*  (Id., 
p.  107.) 

Under  these  and  similar  constitutional  provisions  in  most,  if  not  all 
of  the  States,  there  are  many  kinds  and  character  of  actions  in  which 
it  has  been  held  that  the  parties  thereto  were  not  entitled  to  trial  by 
jury,  such  as  proceeding  by  injunction,  mandamus,  habeas  corpus,  con- 
tempt, motions  to  disbar  and  many  others;  and  we  understand  it  to 
have  been,  and  is  yet,  the  uniform  practice  in  this  State  for  the  courts 
in  habeas  corpus  trials  to  determine  all  matters  triable  therein  without 
the  intervention  of  a  jury. 

In  civil  proceedings,  other  than  actions,  the  right  of  trial  by  jury, 
unless  extended  by  statute,  applies  only  to  actions  according  to  the 
course  of  the  common  law  and  not  to  special  proceedings  of  a  summary 
character.  (Vol.  24,  Ency.  Law  &  Proc,  p.  128;  Koppikus  v.  State 
Capitol  Comrs.,  16  Cal.,  249;  Crow  v.  State,  24  Texas,  13;  Janes  ▼. 
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Reynolds,  2  Texas,  250;  In  re  Chow  Goo  Pooi,  25  Fed.  Sep.,  77;  see, 
also,  vol.  31  Century  Dig.  Title  "Juiy,''  sec.  104.) 

A  jury  trial  can  not  be  demanded  as  a  constitutional  right  in  pro- 
ceedings for  the  appointment  of  guardians  for  infants  or  for  inebriates 
and  otiber  incompetents,  unless  there  is  some  statutory  authority  there- 
for. (Vol.  24  Cyc,  pp.  131, 132.)  In  Pennsylvania  a  judgment  giving 
the  custody  and  earnings  of  a  child  to  its  motiier,  when  the  father  from 
drunkenness  or  other  causes,  neglects  to  provide  for  it,  without  trial 
by  jury,  is  not  in  violation  of  the  constitutional  provision  that  the  right 
of  trial  by  jury  as  heretofore,  shall  remain  inviolate.  (Van  Billiard 
V.  Van  Billiard,  6  Pa.  Co.  Ct,  333.) 

The  constitutional  requirement  that  the  right  of  trial  by  jury  shall 
remain  inviolate,  does  not  confer  the  right  where  it  did  not  exist  before 
the  adoption  of  the  Constitution.  (Tims  v.  State,  26  Ala.,  165 ;  Blan- 
chard  v.  Raines,  Ex.,  20  Pla.,  467;  Ross  v.  Irving,  14  111.,  171,  48  Anu 
Dec,  248;  Flint  River  Steamboat  Co.  v.  Foster,  5  Ga.,  194;  Vol.  31 
Cent.  Dig.,  p.  183,  sec.  16,  and  cases  there  cited.) 

In  Hurd  on  Habeas  Corpus,  p.  296,  it  is  said,  relative  to  the  mode  of 
trial,  that  '*the  trial  has  always  been  to  the  court  or  judge,  and  hence 
it  is  commonly  called  a  hearing.  Although  the  trial  of  questions  of 
fact  under  the  writ  by  the  court  has  been  deprecated  as  infringing  the 
right  of  trial  by  jury,  yet  the  inconvenience  and  delay  consequent  upon 
a  jury  trial,  the  desire  to  obtain,  and  of  the  judges  to  confer,  instant 
relief  in  cases  of  wrongful  imprisonment,  to  which  perhaps  should  be 
added  the  common  opinion  that  an  order  in  habeas  corpus  had  not  the 
force  and  effect  of  a  final  judgment,  have  overcome  all  objections  and 
the  practice  has  long  been  settled  in  England  and  America  of  submit- 
ting all  questions  arising  under  the  writ  to  the  determination  of  the 
court. 

'*The  provisions  of  the  Constitution  of  the  TTnited  States  and  of  the 
several  States  for  the  inviolability  of  the  right  of  trial  by  jury  did  not 
extend  to  proceedings  in  habeas  corpus  cases^  as  it  has  sometimes  been 
claimed.  It  is  not  provided  in  the  Constitution  of  any  State  that  all 
issues  of  fact  shall  be  tried  by  a  jury.  The  provision  in  all  is  that  the 
right  of  jury  trial  shall  not  be  violated;  that  is,  the  right  as  it  was 
understood  and  enjoyed  at  the  time  of  the  adoption  of  the  Constitution, 
and  as  such  trial  was  not  then  demandable  as  a  matter  of  right  in  habeas 
corpus  proceedings  any  more  than  it  was  in  a  proceeding  in  equity,  it 
is  not  now.  It  is,  however,  within  the  power  of  the  court,  perhaps,  in 
the  exercise  of  its  discretion,  to  direct  an  issue  of  fact  under  the  writ 
to  be  tried  by  a  jury.  This  has  sometimes  been  done,  but  the  practice 
has  not  met  with  general  favor.  The  mode  of  trial  has  been  the  sub- 
ject of  observation  in  several  cases.  In  the  matter  of  Hakewell,  there 
is  an  intimation  that  a  jury  in  some  cases  might  be  employed.  That  was 
a  habeas  corpus  by  the  mother  to  obtain  possession  of  her  children  from 
their  father,  and  was  subsequently  conducted  under  the  provisions  of 
the  act  56  Geo.  3,  c.  100,  section  3,  which  enacts,  That  in  cases  pro- 
vided for  by  this  act,  although  the  return  to  any  writ  of  habeas  corpus 
shall  be  good  and  sufficient  in  law,  it  shall  be  lawful  for  the  justice  or 
baron,  before  whom  such  writ  may  be  returnable,  to  proceed  to  examine 
into  the  truth  of  the  facts  set  forth  in  the  return  by  affidavit,  etc.,  and 
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do  therein  as  to  justice  shall  appertain/  Jervis,  Ch.  J.,  alluding  to  the 
doubt  expressed  in  the  case  of  Watson^  whether  there  may  be  any  mode 
other  than  by  action  of  impeaching  the  truth  of  such  return,  or  of  in- 
troducing new  matter,  says :  'I  must  confess  I  should  have  thought  it 
was  competent  to  the  party,  at  whose  suit  the  writ  is  obtained,  to  im- 
peach the  return  upon  affidavit  or  to  traverse  it,  and  go  to  a  jury  or 
to  argue  upon  the  return  that  it  does  not  justify  the  detention/ 

"In  New  Jersey  an  application  to  the  court  to  empanel  a  jury  to  ascer- 
tain the  facts  in  a  case  of  habeas  corpus  was  refused  as  early  as  1782. 
In  the  case  of  State  v.  Parley,  the  application  was  renewed  in  the  year 
1790,  when  it  was  again  refused.  The  court  said:  *We  have  no  power 
in  such  a  case  to  order  a  jury.  The  writ  is  a  writ  of  right  intended  for 
the  protection  of  individuals  against  arbitrary  and  illegal  detention,  and 
we  are  to  decide  upon  it  in  our  own  constitutional  capacity  sitting  here 
to  superintend  the  liberty  of  the  citizen,  and  to  protect  it  from  viola- 
tion/   To  the  same  eflPect  is  the  case  of  State  v.  Beaver  et  al." 

In  Church  on  Habeas  Corpus,  2  ed.,  sec.  172,  it  is  said:  "A  very 
important  question  is  whether  the  issues  in  habeas  corpus  proceedings 
are  to  be  tried  by  a  judge  or  jury.  The  trial  of  questions  of  fact  by 
the  court  seems  to  be  the  controlling  principle  in  both  England  and  the 
United  States.'' 

In  section  173,  same  volume,  it  is  said:  The  hearing  or  trial  is  had 
before  the  court  or  judge  before  whom  the  writ  is  made  returnable.  By 
statute  it  is  frequently  provided  that  the  writ  may  be  issued  by  one  court 
or  judge  and  returnable  before  another  judge  or  court.  By  the  Habeas 
Corpus  Act  of  the  United  States  and*  many  of  the  several  States,  the 
truth  of  the  facts  set  forth  in  the  return  to  a  writ  of  habeas  corpus  may 
be  inquired  into,  but  this  trial  of  the  facts  will  generally  be  conducted 
by  the  judges  or  the  courts.  This  has  become  a  well  established  rule 
of  procedure  and  is  found  to  be  conducive  to  the  best  interests  of  the 
prisoner.  It  aflfords  him  the  invaluable  right  to  have  the  question  of  his 
personal  liberty  determined  at  once.  Whatever  objections  may  have 
ever  been  raised  to  thus  leaving  all  the  issues  of  fact  involved  in  habeas 
corpus  proceedings  to  be  determined  by  the  court,  they  have  been  silenced 
by  the  long  and  well  settled  practice  in  both  England  and  the  United 
States ;  and  if  Hhe  course  of  a  court  makes  a  law,*  and  'the  practice  is  a 
decisive  evidence  of  the  law,*  then  is  the  law  well  founded  that  the 
issues  of  fact  in  such  proceeding  should  be  left  to  the  determination  of 
the  court.  The  practice  of  the  courts,  however,  is  not  to  be  understood 
as  affecting  their  powers.  A  trial  by  jury  can  not  be  demanded  by  a 
prisoner  or  respondent  in  a  habeas  corpus  proceeding  as  a  matter  of 
right.  Might  as  well  a  trial  in  a  preliminary  examination,  or  in  chanc- 
ery, by  jury  be  demanded.  There  is  no  provision  in  the  Constitution  of 
the  United  States,  neither  is  there  anything  in  the  State  Constitutions 
which  gives  the  right  to  have  these  issues  of  fact  tried  by  a  jury  in 
such  proceedings.  The  Constitutions,  Federal  and  State,  provide  sub- 
stantially that  the  right  of  jury  trial  shall  not  be  violated,  but  it  is  no 
violation  of  this  inestimable  privilege  to  deny  it  in  chancery  proceed- 
ings, preliminary  examinations  and  proceedings  by  habeas  corpus.  But 
the  court  or  judge  sitting  on  the  re^a^n  to  a  writ  of  habeas  corpus  may, 
in  its  discretion,  order  any  controverted  fact  in  the  matter  to  be  tried  by 
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a  jury.  This  power  may  be  exercised,  but  it  is  not  the  practice  to  do 
80,  and  it  has  met  with  little  favor. 

"In  Indiana,  in  1864,  it  was  contended  that  the  petitioner  for  a  writ 
of  habeas  corpus  had  the  right  to  a  trial  by  a  jury.  Section  20  of  the 
bill  of  rights  in  the  Constitution  of  the  State  then  read  as  follows :  In 
all  ciyil  cases  the  right  of  trial  by  jury  shall  remain  inviolate/  The 
court  said  in  rendering  its  opinion :  'It  has  been*  the  practice  in  this 
State,  as  well  before  as  since  the  adoption  of  our  Constitution,  to  try 
the  issues  of  fact  in  habeas  corpus  cases  by  the  court  or  judge  without 
a  jury.  Such  a  proceeding  is  not  a  civil  case  within  the  meaning  of 
section  20  of  the  Bill  of  Rights.  .  .  /''  Again,  in  1872,  the  Su- 
preme Court  of  the  same  State  in  Garner  v.  Gordon,  41  Ind.,  42,  ad- 
hered to  this  ruling  and  likewise  held  that  a  proceeding  by  habeas 
corpus  was  not  a  civil  action  within  the  meaning  of  the  section  of  the 
code  giving  the  right  to  a  change  of  venue.     (Id.,  sec.  174.) 

This  is  a  case  of  first  impression  in  this  State  on  this  subject,  so  far 
as  we  are  able  to  ascertain.  The  language  of  our  Constitution  granting 
the  right  of  trial  by  jury  to  every  party  in  all  cases  in  the  District  Cour^ 
is  sofBciently  broad  and  expansive  to  grant  the  right  here  contended  for, 
unless  it  be  held  that  prior  to  and  at  the  time  of  the  adoption  of  our 
Constitution,  this  character  of  action  was  not  such  a  one  as  entitled  the 
parties  thereto  to  the  right  of  trial  by  jury.  Appellants  contend,  how- 
ever, that,  under  our  present  Constitution  and  laws,  in  this  class  of 
eases  either  party  has  the  right  to  a  trial  by  jury  upon  a  proper  de- 
mand being  made  therefor;  and  argues  in  support  of  this  contention, 
first,  that  a  habeas  corpus  case  is  a  civil  case,  citing  Legate  v.  Legate, 
87  Texas,  250;  Ex  parte  Calvin,  40  Texas  Crim.  Rep.,  84,  and  Rice  v. 
Rice,  24  Texas  Civ.  App.,  506,  in  each  of  which  it  is  held  that  a  habeas 
corpus  proceeding  is  a  civil  case,  and  that  the  District  Courts  have 
jurisdiction  thereof. 

In  Ex  parte  Calvin,  supra,  which  was  a  habeas  corpus  proceeding  for 
the  custody  of  a  minor,  the  Court  of  Criminal  Appeals  held  that  the 
same  was  not  a  criminal  but  a  civil  case,  and  the  appeal  was  dismissed 
by  reason  thereof  for  want  of  jurisdiction. 

Art.  1,  section  15  of  our  Bill  of  Rights,  reads:  "The  right  of  trial 
by  jury  shall  remain  inviolate.  The  Legislature  shall  pass  such  laws 
as  may  be  needed  to  regulate  the  same  and  to  maintain  its  purity  and 
eflBciency.'*  Art.  5,  sec.  10  of  our  Constitution  reads:  "That  in  the 
trial  of  all  causes  in  the  district  courts  the  plaintiff  or  defendant  shall, 
upon  application  made  in  open  court,  have  the  right  of  trial  by  jury; 
but  no  jury  shall  be  empaneled  in  any  civil  case  unless  demanded  by 
a  party  to  the  case  and  a  jury  fee  be  paid  by  the  party  demanding  a 
jury,  for  such  sum,  and  with  such  exceptions  as  may  be  prescribed  by  the 
L^slature.^' 

Article  3188  of  our  Revised  Statutes  provides  that  no  trial  by  jury 
shall  be  had  in  any  civil  suit,  unless  an  application  therefor  be  made  in 
open  court,  and  a  jury  fee  be  deposited. 

Article  3189  provides  that  "any  party  to  a  civil  suit  in  the  District 
or  County  Court,  desiring  to  have  the  same  tried  by  a  jury,  shall  make 
application  therefor  in  open  court  on  the  first  day  of  the  term  of  the 
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court  at  which  the  suit  is  to  be  tried^  unless  the  same  be  an  appearance 
case,  in  which  event  the  application  shall  be  made  on  default  aay/' 

These  seem  to  be  the  only  regulations  made  by  our  statute  touching 
the  right  of  trial  by  jury  in  civil  cases,  and  it  is  insisted  by  appellants 
that  these  requirements  were  met  and  complied  with  by  tiiem,  as  ap- 
pears from  their  bill  of  exceptiona 

In  the  case  of  Davis  v.  Davis,  34  Texas,  24,  which  was  a  contest  over 
the  probate  of  a  will,  and  where  a  jury  was  demanded  and  refused,  the 
court  held,  under  a  constitutional  provision  somewhat  similar  to  the 
present  one,  that  the  Legislature  which  passed  a  law  denying  the 
right  of  trial  by  jury  in  probate  matters,  could  not  lawfully  alter, 
abridge  or  construe  any  part  of  the  Constitution,  and  held  such  statute 
unconstitutional. 

In  Cockrill  v.  Cox,  65  Texas,  673,  referring  with  approval  to  the 
case  of  Davis  v.  Davis,  supra,  construing  the  law  and  the  Constitution, 
held  that  in  a  contest  of  a  will,  without  expressly  construing  whether  it 
was  a  case  at  law  or  equity,  or  whether  the  parties  would  be  called  plain- 
tiff or  defendant,  must,  on  demand  therefor,  be  tried  by  a  jury. 

In  the  recent  case  of  Tolle  v.  ToUe,  on  certified  question  from  this 
court  to  the  Supreme  Court,  Judge  Gaines  delivering  the  opinion  of 
the  court,  being  an  application  for  letters  of  administration  upon  the 
estate  of  Emil  Tolle,  wherein  a  request  for  a  jury  had  been  denied,  held 
that  the  party  demanding  it  was  entitled  to  a  jury,  quoting  section  10, 
article  5,  of  the  Constihition,  remarking  that,  '^language  can  not  be 
more  comprehensive  than  this,  hence  if  a  probate  proceeding  is  properly 
styled  'a  cause,*  this  section  Undoubtedly  gives  the  right  of  trial  by  jury. 
Bouvier's  Law  Dictionary  defines  a  cause  as  'a  suit  or  action;  any 
question,  civil  or  criminal,  contested  before  a  court  of  justice.'  The 
questions  in  this  case  are  certainly  questions  contested  before  a  court/' 
In  closing  said  opinion  it  is  said :  '^e  do  not  think  the  fact  that  in 
a  contest  of  the  probate  of  a  will  that  property  rights  are  necessarily 
involved  can  make  any  difference.  It  is  not  a  question  of  the  nature  of 
the  contest,  but  merely  is  there  a  matter  of  fact  for  a  jury  to  determine. 
We  are  unable  to  distinguish  the  case  before  us  from  that  of  Cockrell 
V.  Cox.'' 

When  language  similar  to  that  in  the  present  Constitution  is  found 
in  former  ones,  it  is  presumed  that  it  was  intended  to  use  such  lan- 
guage in  the  present  Constitution  in  the  sense  which  had  previously 
been  given  to  it  by  the  courts.    Taylor  v.  Boyd,  63  Texas,  541. 

When  a  statute  or  Constitution,  after  having  been  once  construed  by 
a  court  of  final  jurisdiction,  has  been  re-enacted  without  material  change, 
such  construction  becomes  a  part  of  the  new  law  or  construction.  Scott 
V.  State,  6  Texas  Civ.  App.,  345. 

When,  in  the  revision  or  amendmant  of  the  Constitution,  the  new  in- 
strument re-enacts  in  the  same  words  provisions  which  it  supersedes, 
it  is  presumed  that  no  change  of  law  in  this  particular  was  intended. 
Ex  parte  Combs,  38  Texas  Crim.  App.,  651. 

The  Constitution  preceding  our  present  one  had  a  similar  provision 
to  the  one  under  consideration.  Both  before  and  since  the  adoption  of 
the  present  Constitution  it  has  been  the  uniform  practice  in  this  State 
for  habeas  corpus  cases  to  be  tried  before  the  court,  and  not  by  a  juiy^ 
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and  fhis  has  been  as  well  the  settled  practice  in  England  as  in  the 
United  States.  Notwithstanding  the  broad  language  used  in  the  Con- 
stitution, we  are  loath  to  believe  that  it  was  the  intention  of  the  framers 
thereof  to  change  the  rule  in  this  respect  and  to  require  that  habeas 
corpus  cases  should  be  tried  by  a  jury  and  not  by  the  court.  Therefore 
we  are  inclined  to  follow  the  beaten  path  of  the  common  law,  as  well 
as  the  uniform  practice  by  our  own  courts,  and  hold  that  the  court  be- 
low did  not  err  in  refusing  to  grant  appellants  a  trial  by  jury. 

By  their  second  assignment  of  error  appellants  urge  that  the  court 
erred  in  sustaining  appellees'  general  demurrer  to  their  petition,  and 
by  their  third  assignment  complain  that  the  court  erred  in  sustaining 
respondents'  special  exception  and  dismissing  the  suit,  which  special 
exception,  in  effect,  contended  that  the  judgment  of  the  31st  of  March, 
1906,  was  res  adjudicata,  and  that  appellants  were  estopped  thereby. 

In  the  cases  of  Legate  v.  Legate,  87  Texas,  250,  and  Bice  v.  Bice, 
24  Texas  Civ.  App.,  506,  and  Ex  parte  Calvin,  40  Texas  Crim.  Bep., 
84,  it  was  held  that  a  suit  by  habeas  corpus  for  the  custody  of  a  child 
was  a  civil  action,  and  the  sole  question  to  be  determined  in  such  cases 
is.  Who  is  entitled  to  the  custody  of  the  child  ?  It  appears  from  the  al- 
legation of  the  petition  for  the  writ  of  habeas  corpus  in  this  case  that  the 
facts  herein  are  entirely  different  from  the  facts  relied  upon  in  the 
first  application  for  the  writ.  Therefore,  under  the  rules  of  law,  the 
judgment  on  the  first  application  would  be  no  bar  to  the  second  suit 
between  the  same  parties  for  the  custody  of  the  same  child  when  there 
has  been  a  change  of  material  facts  since  the  first  trial,  and  upon  which 
the  second  application  is  based.  It  would  probably  have  been  better  if 
the  pleader  in  this  case  had  set  up  the  facts  upon  which  the  first  appli- 
cation was  based,  together  with  the  facts  relied  upon  to  support  the 
second,  in  order  that  the  court  might  determine  from  the  face  of  the 
pleadings  that  a  different  state  of  facts  in  fact  existed,  and  that  the 
petition  on  its  face  was,  therefore,  sufficient.  But  we  think  the  peti- 
tion, in  the  absence  of  a  special  exception  in  this  respect,  is  good,  and 
that  the  law  is  well  settled  that,  upon  trials  of  this  character,  where  it 
is  shown  that  the  facts  alleged  are  different  from  those  set  forth  in  the 
first  trial,  that  then  the  judgment  had  in  the  first  trial  cannot  be  plead 
in  bar  of  the  second. 

In  Hurd  on  Habeas  Corpus,  2  ed.,  p.  462,  it  is  said :  ^^The  decision 
and  judgment  in  the  first  habeas  corpus  proceeding  was  at  most  only 
conclusive  in  respect  to  the  facts  and  circumstances  then  existing,  and 
not  as  to  such  as  might  arise  afterwards.'' 

In  15  Am.  &  Eng.  Ency.  Law,  2d  ed.,  p.  213,  it  is  said :  *TVTien  the 
purpose  of  a  writ  of  habeas  corpus  is  to  obtain  custody  of  children,  the 
decision  of  the  court  in  regard  to  the  right  of  custody  becomes  res  ad- 
judicata, and  bars  a  second  application  on  the  same  facts,  but  if  a  dif- 
fereni  state  of  facts  and  circumstances  can  he  shown,  a  second  applica- 
tion may  be  entertained/' 

Am.  &  Eng.  Ency.  Law,  1st  ed.,  vol.  9,  p.  238,  says :  'TThe  determina- 
tion of  a  cowct  on  habeas  corpus,  respecting  the  custody  of  children,  is 
conclusive  in  a  subsequent  application  for  the  writ,  unless  some  new 
fact  has  occurred  which  has  altered  the  state  of  the  case  or  relative 
claims  of  the  parent  to  the  custody  of  the  child  in  any  material  respect. 
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But  the  estoppel^  even  in  such  cases,  continues  only  when  the  ctrcum- 
stances  are  the  same." 

The  petition  in  this  case  alleges  that  none  of  the  facts  relied  upon  to 
support  the  first  judgment  now  exist,  but  that  a  totally  different  state 
of  facts  exist.  Under  the  authorities,  we  believe  the  court  erred  in  sus- 
taining appellants'  general  demurrer  and  special  exception  to  the  peti- 
tion, and  for  the  errors  indicated  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


E.  T.  Jett  v.  W.  B.  Hunter. 

Decided  May  20,  1908. 

1. — ^Treipasf  to  Try  Title — Co-tenant  agrainst  Trespasser — Harmless  Error. 

Plaintiff  in  trespass  to  try  title  having  shown  that  he  had  acquired  the 
interests  of  some  of  those  owning  the  land  as  tenants  in  common,  and  having 
recovered  the  whole  against  defendant,  who  was  a  mere  trespasser,  errors  in 
admitting  evidence  to  show  that  plaintiff  had  also  acquired  the  interest  of 
other  co-tenants  disclosed  no  ground  for  reversal  on  defendant's  appeal. 

2. — Outstanding  Title— Dedication  as  Public  Street. 

Defendant  in  trespass  to  try  title  could  not  defeat  recovery  of  part  of  the 
premises,  on  the  ground  of  an  outstanding  title  in  the  city,  by  relying  on  the 
invalidity  of  the  action  of  the  city  authorities  in  vacating  the  dedication  of  the 
same  as  a  public  street,  where  (1)  there  was  no  proof  of  the  original  dedica- 
tion, (2)  the  city  was  not  complaining,  and  (3)  the  defendant  (appellant)  had 
no  interest  in  the  question. 

Appeal  from  the  District  Court  of  Tom  Green  County.  Tried  below 
before  Hon.  J.  W.  Timmins. 

W.  A.  Anderson  and  Woldert  £  Dawson,  for  appellant. — The  power  to 
vacate  a  street  does  not  inhere  in  a  municipality.  The  municipal  au- 
thorities of  a  city  or  town  cannot  vacate  a  street  without  the  authority 
of  the  Legislature.  Bev.  Stats.,  art.  419 ;  San  Antonio  &  A.  P.  B.  Co. 
V.  Bergsland,  12  Texas  Civ.  App.,  97 ;  Citv  of  Texarkana  v.  Ijeach,  48 
S.  W.,  807;  Coker  v.  Atlanta  R.  R.  Co.,  51  S.  E.,  481;  27  Am.  &  Eng. 
Ency.  of  Law,  113;  Elliott  on  Roads  &  Streets,  658;  4  Current  Law, 
470. 

Hill  &  Lee,  for  appellee. — ^The  city  council  of  San  Angelo  had  the 
power  to  change  and  alter  the  streets  and  authorize  the  replatting  with 
proper  streets  and  alleys,  and,  having  done  so,  appellant,  without  show- 
ing any  rights  in  the  streets  changed  and  abandoned,  or  that  he  was  an 
abutting  owner,  cannot  collaterally  attack  the  ordinances  of  the  city 
making  said  change.  Rev.  Stats.,  art.  419 ;  Wooters  v.  City  of  Crockett, 
11  Texas  Civ.  App.,  474;  Scott  v.  City  of  Marlin,  25  Texas  Civ.  App., 
353. 

KEY,  Associate  Justice. — ^W.  B.  Hunter  brought  this  suit  against 
E.  T.  Jett  in  trespass  to  try  title  to  part  of  lots  Xos.  2  and  21, 
and  all  of  lot  No.  3,  of  block  No.  78  of  the  Fort  Concho  addition  to  the 
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city  of  San  Angelo.    The  defendant  filed  a  general  denial  and  plea  of 
not  gailty  and  a  plea  of  limitation.    No  testimony  was  offered  m  sup- 

Eort  of  tiie  latter  plea^  nor  did  the  defendant  attempt  to  show  that  he 
ad  any  title  to  the  land. 

The  undisputed  facts  show  that  survey  173^  consisting  of  640  acres  of 
land,  was  patented  to  Henry  F.  Fisher  August  18,  1859;  that  there- 
after, and  prior  to  July  1,  1889,  the  title  to  said  survey  was  vested  in 
H.  B.  Adams  and  E.  D.  L.  Wickes,  each  holding  an  undivided  one-half 
interest ;  that  E.  D.  L.  Wickes  died  June  11,  1892,  and  left  as  his  only 
heirs  his  surviving  wife,  his  mother,  three  sisters,  one  brother  and  a 
niece ;  that  the  plaintiff  has  acquired  title  to  all  the  interest  in  survey 
1 73  that  was  owned  by  the  heirs  of  E.  D.  L.  Wickes,  except  one  of  his 
sisters.  The  plaintiff  introduced  in  evidence  a  conveyance  from  that 
sister,  which  was  objected  to  by  the  defendant.  The  plaintiff  intro- 
duced in  evidence  a  map  of  the  Fort  Concho  addition  to  San  Angelo, 
which  includes  the  lots  sued  for.  He  also  proved  by  two  practical  sur-" 
veyors  that  the  lots  referred  to  were  located  on  and  a  part  of  survey  173. 

The  trial  court  instructed  the  jury  that  if  they  found  that  the  land 
sued  for  is  part  of  Survey  No.,  173  to  return  a  verdict  for  the  plaintiff, 
and  if  they  did  not  so  find  to  return  a  verdict  for  the  defendant.  The 
jury  returned  a  verdict  for  the  plaintiff,  judgment  was  rendered  ac- 
cordingly, and  the  defendant  has  appealed. 

All  the  assignments  of  error  presented  in  appellant's  brief,  except 
one,  relate  to  the  action  of  the  court  in  ruling  upon  the  admissibility  of 
testimony.  In  addition  to  the  deed  from  one  of  the  Wickes  heirs,  which 
was  objected  to  by  appellant,  numerous  objections  were  made  to  evi- 
dence introduced  by  appellee  for  the  purpose  of  showing  that  he  had 
acquired  title  to  the  Adams  half  interest  in  the  property.  The  objec- 
tions urged  and  the  questions  sought  to  be  presented  in  regard  to  ap- 
pellee's title  are  now  immaterial.  The  court  submitted  to  the  jury,  and 
the  jury  found  in  appellee's  favor  as  to  the  only  question  of  fact  that 
was  necessaiy  to  entitle  him  to  recover.  If  the  land  in  controversy  was 
part  of  survey  No.  173,  then,  as  the  undisputed  evidence  showed  that 
appellee  had  acquired  the  interests  in  that  survey  of  all  the  Wickes 
heirs  except  one,  and  as  appellant  was  a  trespasser  without  any  title,  ap- 
pellee was  entitled  to  recover  the  whole  of  the  land  sued  for,  although 
he  may  not  have  acquired  the  other  interests.  (Sowers  v.  Peterson,  59 
Texas,'  221 ;  Ney  v.  Mumme,  66  Texas,  269 ;  Wilcoxon  v.  Howard,  26 
Texas  Civ.  App.,  281.)  The  owner  of  an  undivided  interest  can  recover 
the  entire  tract  from  a  trespasser. 

The  fourth  assignment  of  error  is  addressed  to  the  action  of  the 
court  in  permitting  appellee  to  introduce  in  evidence  a  resolution  of 
the  city  council  of  San  Angelo,  authorizing  the  Fort  Concho  Realty 
Company,  appellee's  vendor,  in  making  the  Fort  Concho  addition,  to 
disregard  the  Adams  and  Wickes  addition  to  said  city.  The  proposi- 
tion under  this  assignment  is  that  the  city  of  San  Angelo  had  no  power 
to  vacate  existing  streets.  It  is  not  shown  that  the  change  referred  to 
in  any  wise  affected  appellant.  Article  419  of  the  Revised  Statutes  au- 
thorized the  city  council  to  alter  the  streets  of  the  city,  and  whether  or 
not  that  would  include  authority  to  entirely  abandon  or  vacate  a  street 
need  not  be  decided  in  this  case  for  the  following  reasons:   First,  the 
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record  does  not  show  that  the  city  of  San  Angelo  had  acqnired  title  to 
any  streets  by  the  Adams  and  Wickes  addition;  second,  the  city  is  not 
complaining;  and  third,  appellant  has  no  interest  in  the  question,  it  not 
being  made  to  appear  that  the  change  in  any  wise  affects  any  property 
or  interest  of  his. 

The  sixth  and  last  assignment  relates  to  the  same  question,  which 
was  sought  to  be  presented  by  a  requested  instruction  to  the  jury.  For 
the  reasons  already  stated  that  instruction  was  properly  refused. 

No  reversible  error  has  been  shown  and  the  judgment  is  affirmed. 

Affirmed, 


S.  E.  Couch  bt  al.  v.  Beulah  B.  Schwalbb. 

Decided  May  27,  1908. 

Id — OomiiiniLity  Property— ConTeyanoe  by  Wife,  Hiuband  JolnlAg. 

A  wife  Beparated  from  her  husband  conveyed  to  their  children,  on  considera- 
tion of  love  and  affection  and  with  due  acknowledgment,  all  her  property,  em- 
bracing lands  and  personal  chattels  held  in  community  by  herself  and  her  hus- 
band; the  latter,  who  was  not  mentioned  in  the  body  of  the  deed,  also  signed 
and  acknowledged  it.  Held,  that  the  deed  was  not  void,  but  passed  her  interest 
in  the  community  estate  to  the  children. 


It  seems  that  the  validity  of  such  conveyance  is  not  dependent  upon  the 
doctrine  of  estoppel,  which  would  require  a  valuable  consideration,  but  that  the 
deed  signed  and  acknowledged  by  the  husband  would  have  the  same  effect  as  if 
he  were  named  in  the  body  thereof  as  grantor. 

Appeal  from  the  District  Court  of  Tom  Green  County.  Tried  below 
before  Hon.  J.  W.  Timmins. 

Chas.  E.  Davidson,  guardian  ad  litem,  and  Hill  &  Lee,  for  appel- 
lants.— Appellee  and  her  husband  being  permanently  separated,  she 
had  the  power  and  authority,  with  the  consent  of  her  said  husband,  to 
convey  to  her  children  her  interest  in  the  community  property.  Thomas 
V.  Chance,  11  Texas,  637;  Fox  v.  Brady,  1  Texas  Civ.  App.,  590;  Roos 
V.  Basham,  41  Texas  Civ.  App.,  551 ;  Berry  v.  Wright,  14  Texas,  274 ; 
Rains  v.  Wheeler,  76  Texas,  394 ;  Batla  v.  Batla,  51  S.  W.,  665 ;  Caffey 
V.  Caffey,  12  Texas  Civ.  App.,  616;  Randell  v.  Randell,  37  Minn.,  663; 
King  V.  MoUohan,  60  Pac.,  731 ;  Teague  v.  Williams,  6  Texas  Civ.  App., 
468. 

H.  E.  Chesley  and  Ooodson  &  Ooodson,  for  appellee. — ^The  deed  was 
void  for  want  of  authority  and  power  in  Beulah  B.  Couch  to  make  the 
conveyance.    Proetzel  v.  Schroeder,  19  S.  W.,  293. 

The  deed  was  void  because  on  its  face  it  showed  that,  at  the  time  of 
the  making  of  the  instrument,  Beulah  B.  Couch  was  the  wife  of  S.  E. 
Couch,  and  that  S.  E.  Couch  was  not  a  grantor  in  said  deed,  nor  did 
he  intend  to  convey  any  of  his  right  in  said  land,  but  the  same  was  an 
attempted  act  of  the  wife  to  sell,  not  a  particular  described  tract  of 
land,  but  her  community  interest  in  the  lands  described  in  said  deed, 
and  the  husband  not  joining  in  the  deed  as  a  grantor,  and  not  intending 
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that  any  interest  that  he  might  have  in  the  land  should  pass,  but 
merely  assenting  to  the  wife  conveying  her  community  interest  in  said 
land,  and  the  same  being  a  deed  of  gift,  and  no  question  of  innocent 
purchaser  or  other  question  raising  estoppel  so  as  to  make  the  deed  the 
act  of  the  husband^  and  thereby  depending  alone  for  its  eflScacy  upon  the 
power  of  the  wife  to  convey  her  communiiy  interest  in  said  lands,  the 
same  was  void  for  want  of  power  in  the  wife  to  do  so.  Same  authori- 
ties, also :  Engleman  v.  Deal,  14  Texas  Civ.  App.,  1 ;  Green  v.  Ferguson, 
62  Texas,  529 ;  Graham  v.  Struve,  76  Texas,  633 ;  Cannon  v.  Boutwell, 
53  Texas,  626;  Ochoa  v.  Miller,  59  Texas,  460;  Stone  v.  Sledge,  87 
Texas,  49. 

The  deed  was  void  because  on  its  face,  interpreted  in.  the  light  of  all 
of  its  provisions,  and  under  the  statutes  regulating  such  matters,  and 
under  the  construction  given  by  our  courts  with  reference  to  the  powers 
and  disabilities  of  married  women,  it  appeared  that  Mr.  and  Mrs. 
Couch  were  husband  and  wife  at  the  date  of  the  deed;  that  the  prop- 
erty conveyed  was  community  property,  and  that  Mrs.  Couch  was  in- 
tending to  convey  not  any  particular  tract  of  land,  but  her  community 
interest  in  the  estate  of  herself  and  husband  in  said  lands,  and  that 
such  interest  was  not  alienable,  and  she  had  no  power  to  make  such  a 
conveyance.  Same  authorities,  and,  in  addition  thereto,  Speer  on  Mar- 
ried Women,  sec.  174;  Ballinger  on  Community  Property,  sees.  74-75; 
Littell  Mfg.  Co.  V.  Miller,  28  Pac,  1033 ;  Stockend  v.  Bartlett,  31  Pac, 
24. 

BICE,  Associate  Justice. — ^This  suit  was  filed  February  17,  1906, 
in  the  District  Court  of  Crockett  County,  Texas,  by  Beulah  B.  Schwalbe 
against  her  former  husband,  S.  E.  Couch  and  their  four  children,  Gil- 
bert M.  Couch,  Buby  May,  Stephen  E.,  Jr.,  and  Paul  0.  Couch,  the  last 
three  of  whom  were  minors,  appellants  herein,  to  recover  an  undivided 
half  interest  in  certain  real  estate  and  personal  property  situated  in 
said  county,  and  for  partition  thereof.  By  agreement  the  venue  of  said 
case  was  changed  to  Tom  Green  County.  A  guardian  ad  litem  was  ap- 
pointed for  said  minor  children,  and  all  of  the  defendants  answered 
separately  by  general  denial  and  by  special  pleas  and  statutes  of  limi- 
tation. 

Trial  was  had  before  the  court  without  a  jury,  and  judgment  ren- 
dered July  1,  1907,  in  favor  of  appellee,  against  all  of  tiie  defendants, 
for  an  undivided  two-fifths  of  the  several  tracts  of  land  described  in  the 
petition,  and  judgment  was  rendered  for  S.  E.  Couch,  Sr.,  for  three- 
fifths  of  said  land,  ordering  partition  between  them,  and  adjudging 
that  the  other  defendants  owned  no  interest  in  said  land,  and  that  the 
deed  under  which  thev  claimed  was  void.  All  of  the  defendants  ex- 
eepted  and  perfected  their  appeal,  but  the  minor  defendants  alone  have 
presented  briefs  herein. 

While  there  are  a  number  of  assignments  of  error,  it  will  only  be 
necessary,  in  the  view  we  take  of  this  case,  to  pass  upon  the  first,  which 
urges  that  the  court  erred  in  holding  that  the  deed  from  plaintiff,  Beu- 
lah B.  Schwalbe,  to  her  said  children,  of  date  September  5,  1900,  was 
void,  and  conveyed  no  title  or  interest  to  them  in  the  lands  described 
thereio. 
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It  appears  from  the  facts  that  S.  E.  Conch,  Sr.,  and  Beulah  B. 
Couch  married  in  1883;  that  the  above-named  children  were  the  only 
issue  of  said  marriage;  that  they  lived  together  until  about  June  15, 
]900,  when  the  said  Beulah  B.  Couch,  without  cause  or  provocation  on 
the  part  of  her  husband,  voluntarily  left  their  home  with  the  fixed  in- 
tention of  permanently  abandoning  him;  that  at  the  time  of  said 
abandonment,  and  for  some  time  prior  thereto,  she  had  been  intimate 
with  one  Eli  Schwalbe,  and  when  she  abandoned  her  husband  did  so 
for  the  purpose  of  continuing  said  criminal  intimacy  with  said  Schwalbe, 
which  she  did  until  they  were  married,  some  time  after  her  divorce  from 
appellant,  S.  E.  Couch,  Sr. ;  that  during  the  marriage  relation  between 
S.  E.  Couch,  Sr.,  and  appellee,  by  their  joint  eflPorts,  they  had  acquired 
certain  real  and  personal  property,  aggregating  in  value,  at  the  date  of 
their  divorce,  about  $33,255,  and  that  the  total  indebtedness  against  it 
was  $22,500,  and  that  the  property  described  in  the  judgment  was 
community  property  at  the  date  of  said  separation;  that  on  September 
5,  1900,  appellee  voluntarily  executed  a  general  warranty  deed  to  her 
four  children,  appellants  herein,  conveying  to  them,  upon  consideration 
of  love  and  affection,  all  of  her  property  in  Texas.  This  deed  recites 
that  it  is  by  Beulah  Couch,  wife  of  S.  E.  Couch,  and  is  signed  and  ac- 
knowledged by  her,  as  provided  by  the  statutes  of  Texas  for  married 
women,  and  it  is  admitted  that  the  facts  stated  in  the  officer's  certificate 
are  true.  Appellant  S.  E.  Couch,  Sr.,  also  signed  said  deed  with  ap- 
pellee, and  acknowledged  it  as  required  by  law,  but  his  name  nowhere 
appeared  as  grantor  therein  nor  anywhere  in  the  body  thereof.  On  the 
day  of  its  execution  the  appellee,  Beulah  B.  Schwalbe,  in  person,  de- 
livered the  same  to  her  son,  Gilbert  M.  Couch,  one  of  the  grantees 
therein,  who  had  the  same,  on  September  14th  thereafter,  duly  re- 
corded. It  was  admitted  that,  at  the  time  of  the  execution  thereof,  the 
separation  between  appellee  and  appellant  S.  E.  Couch,  Sr.,  was  perma- 
nent, and  so  imderstood  by  them.  After  its  execution  appellee  returned 
to  Schwalbe  and  continued  to  live  in  adultery  with  him.  Thereafter 
S.  E.  Couch,  Sr.,  brought  suit  for  divorce  against  appellee,  and  for  cus- 
tody of  their  said  children.  On  October  12,  1900,  judgment  was  en- 
tered dissolving  the  marriage  relation  between  them,  and  awarding  the 
custody  of  the  children  to  appellant  S.  E.  Couch,  Sr.  The  judgment  of 
said  court  also  confirmed  the  deed  of  conveyance  by  appellee  to  her 
said  children,  a  copy  of  which  was  attached  to  the  petition  for  divorce. 
It  was  admitted  that,  since  the  execution  of  said  deed,  appellant 
S.  E.  Couch,  Sr.,  had  been  continuously  in  possession  of  all  of  said 
land  for  himself  and  children,  claiming  an  undivided  one-half  interest 
thereof,  and  paying  taxes  thereon  in  his  own  name  for  himself  and 
said  children.  It  was  admitted  that  all  of  the  property  described  in 
said  deed  was  in  existence  at  the  date  thereof,  and  that  the  same  was 
community  property  acquired  by  appellee  and  her  husband,  S.  E. 
Couch,  during  their  marriage.  It  was  also  admitted  that  no  considera- 
tion, other  than  that  expressed  in  the  deed,  which  was  love  and  affec- 
tion, had  passed  therefor.  It  was  likewise  admitted  that  the  personal 
property  was  of  sufficient  value  to  pay  all  community  debts,  and  that 
the  land  described  in  the  judgment  was  the  only  community  property 
subject  to  partition. 
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The  appellantSy  after  general  and  special  demurrers,  all  of  which 
were  overruled,  set  up  the  facts  as  to  the  execution  and  delivery  to 
them  of  the  deed  by  their  mother  to  the  properly  sued  for,  the  confirma- 
tion thereof  by  the  District  Court  in  the  divorce  proceedings  between 
their  father  and  mother,  and  also  pleaded  the  statutes  of  two  and  four 
years'  limitation  as  against  the  vacation  of  said  judgment  and  the  stat- 
utes of  three  and  five  years'  limitation  in  bar  of  plaintifiPs  right  to  re- 
cover said  land. 

Appellee  contends  that  the  deed  was  void  for  the  want  of  authority 
and  power  in  her  to  make  the  conveyance,  and  likewise  urges  that  the 
same  was  void  because,  upon  its  face,  it  showed  that  she  was  the  wife 
of  S.  E.  Couch,  and  that  he  was  not  a  grantor  in  said  deed,  nor  did  he 
intend  to  convey  any  of  his  right  in  said  land,  but  the  same  was  the 
attempted  act  of  the  wife  to  convey,  not  a  particular  tract,  but  the  com- 
munity interest  in  the  lands  described  in  said  deed,  and  the  husband 
did  not  join  therein  as  grantor,  and  did  not  intend  that  any  interest 
he  might  have  should  pass,  but  merely  assented  to  the  conveyance  of  her 
community  interest  in  said  land,  the  same  being  a  deed  of  gift,  without 
question  of  innocent  purchaser  or  other  question  raising  estoppel,  so  as 
to  make  the  deed  the  act  of  the  husband,  depending  alone  for  its  effi- 
cacy upon  the  power  of  the  wife  to  convey  her  community  interest  in 
said  lands. 

The  question,  therefore,  for  determination  is.  Whether  or  not  the 
deed  of  a  married  woman  conveying  her  entire  community  estate  by 
deed  of  gift  to  her  children,  where  the  same  is  properly  signed  and  ac- 
knowledged by  her  and  her  husband,  but  in  which  deed  her  husband's 
name  does  not  appear  as  grantor,  is  a  valid  and  sufficient  instrument  in 
law  to  convey  her  interest  in  the  community  estate. 

It  seems  to  us  that  this  question  has  been  settled  in  this  State  against 
the  view  of  appellee  by  the  earlier  decisions  of  the  Supreme  Court.  In 
Thomas  v.  Chance,  11  Texas,  637,  where  the  present  statute  declaring 
that  community  property  may  be  disposed  of  by  the  husband  only  was 
first  construed,  it  was  contended  that  a  deed  by  the  wife  alone  was  an 
absolute  nullity,  and  conveyed  no  title.  In  that  case  the  wife  alone 
conveyed  the  property,  the  husband  not  joining  in  it,  but  it  was  shown 
by  parol  testimony  that  he  consented  and  acquiesced,  thereby  authoriz- 
ing it.  The  court  says :  *^ut,  admitting  that  the  clause  vests  exclusive 
power  of  disposition  in  the  husband,  how  then  stands  the  rights  of  the 
intestate  of  the  plaintifF  on  the  facts  set  forth  in  the  record  ?  There  is 
no  doubt,  on  the  supposition  of  exclusive  right  in  the  husband,  that  a 
deed  by  the  wife  of  community  property,  the  husband  being  present  and 
acting  as  the  head  of  the  community,  cannot  stand  alone.  The  deed 
from  Lucy  Ferris  to  Goddard,  considered  as  her  own  act,  without  the 
assent  or  authority  of  the  husband,  express  or  implied,  would  not  con- 
vey title.  But,  although  it  may  be  the  exclusive  right  of  the  husband 
as  the  acting  partner  to  control  and  dispose  of  the  common  property, 
yet  he  may,  expressly  or  by  implication,  invest  his  wife  with  all  the 
authority  possessed  by  himself  over  the  community.  She  is  the  joint 
owner,  and  has  an  equal  interest  with  himself  in  the  property,  and  her 
acts  (with  his  assent  and  authority)  in  relation  to  such  property  must 
Vol.  LI.  avil— 7. 
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have  equal  force  with  his  own.  This  authority  may  be  given  pre- 
viously to  the  act  or  subsequently,  either  expressly  or  by  implication/' 
The  rule  laid  down  in  this  case  has  been  reaffirmed  in  Fox  v.  Bradv,  1 

_  _  ft    ' 

Texas  Civ.  App.,  693;  also  in  Boos  v.  Bashan,  41  Texas  Civ.  App.,  551. 

In  the  last  case  the  wife  alone  executed  the  deed,  and  an  issue  was 
made  as  to  whether  she  did  so  with  the  husband's  authority,  the  court 
finding  as  a  fact  that  the  husband  had  authorized  her  to  make  said  deed. 
The  judge,  in  delivering  the  opinion  of  the  court,  said :  ^'If,  then,  the 
wife,  with  the  authority  and  assent  of  her  husband,  can  make  a  valid 
conveyance  of  the  community  real  estate,  we  need  inquire  no  further, 
for  the  judgment  must  be  affirmed.  The  exact  point  has  been  decided 
in  this  State,^'  citing  Thomas  v.  Chance,  supra. 

In  Wetzel  v.  Simon,  87  Texas,  404,  where  a  deed  of  assignment  of 
the  community  property  was  made  by  the  wife  under  the  direction  of 
the  husband,  it  was  held  to  pass  title  to  the  property.  Judge  Gaines, 
in  delivering  the  opinion  of  the  court  upon  this  question,  said:  ''The 
trial  court  found  that  the  effects  which  purported  to  be  transferred  be- 
longed to  the  community  estate  of  N.  Wise  and  his  wife.  The  debts 
were  created  in  carrying  on  the  business,  and  were  the  debts  of  the  hus- 
band as  representing  the  community,  and  not  the  debts  of  the  wife. 
•  .  .  Such  being  the  case,  we  are  of  the  opinion  that,  when  the  hus- 
band directed  the  wife  to  sign  the  conveyance  in  her  own  name,  and 
when,  in  pursuance  of  such  direction,  she  did  so  execute  it,  it  passed  the 
title  of  the  property  with  the  same  effect  as  if  he  had  signed  it  himself, 
in  his  own  name,  and  delivered  it  with  his  own  hands." 

It  will  be  observed  that  in  each  of  the  cases  above  cited  the  name  of 
the  husband  did  not  appear  in  the  body  of  the  deed,  nor  did  he  sign  the 
same,  but  his  assent  to  the  execution  of  the  deed  in  each  instance  was 
established  by  parol,  and  the  conveyances  were  upheld  as  sufficient  to 
pass  title.  If  the  wife,  by  her  own  deed,  can  convey  conununify  prop- 
erty, so  as  to  pass  title  thereto,  where  her  husband  does  not  join  in  the 
deed,  but  his  assent  thereto  is  shown  by  evidence  aliunde  the  deed,  then 
for  a  greater  reason,  it  would  seem  that,  where  the  husband  joins  in  the 
deed,  as  in  the  case  at  bar,  by  signing  and  acknowledging  the  same,  the 
title  would  certainly  pass.  As  we  understand  the  law,  the  husband  was 
as  much  bound  by  the  deed  duly  signed  and  acknowledged  by  him, 
though  his  name  did  not  appear  in  the  body  of  the  deed,  as  he  would 
have  been  had  his  name  been  so  inserted. 

In  Devlin  on  Deeds,  vol.  1,  sec.  194,  it  is  said :  'Is  it  essential  that  a 
person  should  be  mentioned  in  the  deed  to  be  bound  by  it,  and  to  make 
it  an  operative  conveyance  of  his  estate?  Suppose  a  deed  is  signed  by 
a  person  who  is  not  named  in  it  as  grantor,  is  he  bound?  There  is  a 
marked  contrariety  of  opinion  upon  this  subject.  In  some  of  the  States 
it  is  considered  that  the  name  of  the  grantor  in  the  body  of  the  deed  is 
entirely  unnecessary,  and  he  is  bound  by  a  deed  which  he  signs,  but 
which  does  not  contain  his  name  in  the  premises,  as  firmly  as  if  his 
name  had  been  so  written.  In  other  Stated  the  rule  announced  is  that, 
to  bind  a  party,  the  deed  must  contain  apt  words,  indicating  the  intent 
to  bind  him,  and  that  his  signature  at  the  bottom  of  the  deed,  in  which 
he  is  not  named  as  grantor,  can  not  have  the  effect  of  making  the  convey- 
ance operative  against  him.    In  New  Hampshire  it  was  determined  at 
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aa  early  day  that^  if  a  person  signs^  seals  and  delivers  a  deed^  he  is 
bound  by  the  deed,  though  not  named  in  it  as  grantor.  In  a  subsequent 
caae  in  the  same  State  it  was  decided  that,  where  a  deed  of  lands  be- 
longing to  the  wife  purports  to  be  the  conveyance  of  the  wife  alone,  and 
does  not  contain  a  recital  that  the  husband  is  a  party,  but  is  executed 
by  both  husband  and  wife,  it  is  the  deed  of  both,  and  is  operative  to 
transfer  the  title  of  both  to  the  land  described  in  the  deed/' 

In  Mississippi  and  California  the  same  doctrine  is  held. 

In  Newton  v.  Emerson,  66  Texas,  142,  an  instrument  which  was 
neither  written  nor  signed  by  the  grantor,  but  which  had  been  prepared 
at  his  request^  conveying  certain  of  his  property  to  his  wife,  and  which 
had  been  duly  acknowledged  and  filed  by  him  for  record,  he  being 
shown  afterwards  to  have  made  statements  to  his  wife  and  others  ac- 
quiescing in  the  conveyance,  it  was  held.  Judge  Sta3rton  delivering  the 
opinion  of  the  court :  **That,  under  this  state  of  facts,  it  is  unimportant 
that  the  entire  instrument,  including  the  name  of  Charles  G.  Newton, 
was  written  by  another  at  his  request;  nor  is  it  important  whether  he 
was  present  when  it  was  written,  for  it  is  well  settled  that  by  his  ac- 
knowledgment before  the  officer  he  adopted  and  made  his  own  every 
word,  including  his  own  name,  then  upon  the  instrument,"  citing  au- 
thorities. 

It  was  further  held,  in  the  same  case,  that  a  deed  or  other  instru- 
ment may  be  said  to  be  signed  whenever  the  name  of  its  maker  is  so 
written  upon  it  as  to  evidence  his  intention  to  give  authenticity  thereto. 
For  other  authorities  see  Book  3,  Bose's  Texas  Notes,  p.  142. 

In  Ochoa  v.  Miller,  69  Texas,  460,  the  wife  alone,  as  grantor,  con- 
veyed separate  property,  but  the  husband  signed  and  acknowledged  the 
deed  as  here,  and  the  conveyance  was  held  valid. 

Counsel  for  appellee  insists,  however,  that  in  this  case,  as  it  ap- 
pears that  the  record  title  in  the  property  conveyed  was  shown  to  be  in 
the  name  of  S.  E.  Couch,  Sr.,  it  was  necessary  for  him  to  have  formally 
joined  in  the  conveyance  as  grantor.  We  think,  under  the  authorities, 
that  the  signing  and  acknowledging  of  the  deed  by  the  husband  in  this 
case  gave  it  the  full  force  and  effect  of  a  deed,  and  was  equivalent  to 
having  his  name  inserted  therein  as  grantor;  and  the  property  being 
community,  it  would  make  no  difference,  it  seems,  in  principle,  whether 
the  record  title  was  in  one  or  the  other  spouse,  if  it  were  shown  that  the 
wife,  in  fact,  properly  signed  and  acknowledged  the  conveyance,  with 
the  approval  and  consent  of  the  husband,  as  held  in  Thomas  v.  Chance, 
supra. 

But  appellee  insists  that,  in  each  of  the  cases  above  cited  in  support 
of  the  rule  here  announced,  the  deed  was  held  valid  by  reason  alone  of 
the  fact  that  the  husband  and  wife  were  precluded  from  asserting  the 
contrary  because  of  the  doctrine  of  estoppel,  they  having  obtained  value 
therefor,  and  this  being  a  voluntary  conveyance,  would  not  come  within 
tlie  operation  of  said  rule.  We  differ  with  counsel  for  appellee  as  to 
their  construction  of  those  cases,  and  believe  that  the  conveyances  were 
held  valid  by  reason  of  the  fact  that  the  wife  was  shown  to  have  made 
the  deed  with  the  consent  and  approval  of  the  husband.  The  considera- 
tion for  this  conveyance,  it  is  true,  was  love  and  affection,  but  we  do 
not  believe  that  this  is  any  cause  or  reason  for  setting  it  aside.    Love 
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and  affection  is  a  good  consideration,  and  will  support  a  conveyance. 
(1  Devlin  on  Deeds,  sec.  11;  Saufley  v.  Jackson,  16  Texas,  579;  Brad- 
ley V.  Love,  60  Texas,  472.)  At  the  time  of  the  execution  of  this  deed 
it  appears  that  appellee  was  living  separate  and  apart  from  her  hus- 
band, and  that  the  separation  between  them  was  permanent,  and  so  re- 
garded by  each  of  them.  Under  this  state  of  facts  she  and  her  husband 
had  the  right  to  voluntarily  partition  their  community  property  be- 
tween them,  and  to  make  conveyances  effectuating  this  purpose.  And 
in  the  absence  of  fraud,  coercion  or  undue  influence,  when  it  appears 
that  the  division  of  the  property  between  them  is  fair  and  equitable, 
their  deeds  of  partition  will  be  sustained.  (Batla  v.  Batla,  51  S.  W., 
665;  Bains  v.  Wheeler,  76  Texas,  394;  Caffey  v.  Caffey,  12  Texas  Civ. 
App.,  616.) 

Now,  if  at  the  time  of  making  this  conveyance  she  was  so  situated  as 
to  be  able  to  make  a  deed  of  partition  as  between  herself  and  her  hus- 
band of  their  common  property,  i't  seems  that  there  ought  not  to  be  any 
question  but  that  she  would  have  the  right,  when  joined  by  him,  as 
in  the  present  instance,  to  make  a  valid  deed  of  gift  of  her  community 
interest  in  the  property  to  her  children.  At  the  time  this  conveyance 
was  executed  she  had  voluntarily  abandoned  her  husband,  home  and 
children,  and  was  living  in  adultery  with  another,  whom  she  after- 
wards marries,  remaining  with  him  until  in  turn  she  is  abandoned  by 
him,  when  she,  for  the  first  time,  after  a  period  of  six  years,  conceives 
the  idea  of  reclaiming  the  property  theretofore  conveyed  by  her  to  her 
children.  At  the  time  of  the  filing  of  this  suit,  and  since  the  execution 
of  said  deed,  they,  together  with  their  father,  have  been  in  possession 
of  and  continuously  using  the  property  so  conveyed  to  them.  The  deed 
seems  to  have  been  voluntarily  made,  without  coercion,  fraud,  deceit  or 
duress,  and  made  under  circumstances  indicating  that  she  still  cher- 
ished and  entertained  some  of  the  feelings  of  a  mother  towards  her 
children,  notwithstanding  the  fact  that  she  had  abandoned  them  to  rev- 
el for  a  season  in  the  joys  of  an  illicit  love. 

Believing,  under  the  circumstances  disclosed  by  this  record,  that  the 
judgment  of  the  trial  court  annulling  said  deed  and  awarding  the  prop- 
erty to  appellee  was  error,  we  therefore  reverse,  and  render  the  same  in 
favor  of  appellants. 

Reversed  and  rendered. 

Writ  of  error  refused. 


Texas  Mexican  Railway  Company  v.  Bernardo  Thijerina. 

Decided  May  20,  1908. 

1. — ^Penonal  Injury — Silver  from  Chisel — ^Danger  not  Incident  to  Employment. 

In  a  suit  for  damages  for  the  loss  of  an  eye  caused  by  a  sliver  from  a 
chisel  while  being  used  to  cut  an  iron  rail,  evidence  considered,  and  held  to 
show  that  the  danger  from  the  sliver  was  not  incident  to  plaintiff's  employment 
as  a  section  hand  on  a  railroad,  and  sufficient  to  support  a  finding  that  the  de- 
fendant company  was  negligent  in  the  use  of  an  old  and  battered  chisel. 

S. — ^Appeal — ^Xotlon  for  Hew  Trial — ^Practice. 

An  assignment  of  error  not  specified  or  relied  upon  in  the  motion  for  new 
trial  will  not  be  considered  on  appeaL 
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S.— Penonal  Injury— Assumed  Bisk— Knowledge. 

In  a  suit  by  an  employe  for  damages  for  the  loss  of  an  eye  caused  by  a 
sliver  from  a  chisel  used  in  cutting  a  rail,  the  plaintiff  testified:  "After  they 
b^an  to  cut  the  rail  I  got  up  to  avoid  the  danger  of  slivers  flying  off  from  the 
chisel  and  hammer,  because  I  have  seen  it  occur  at  other  times."  field,  not  suffi- 
cient to  show  such  knowledge  of  the  immediate  danger  from  the  use  of  the 
hammer  and  chisel  as  would  place  the  plaintiff  in  the  position  of  assuming  the 
risk,  as  matter  of  law. 

4. — Assumed  Bisk— Act  Construed. 

Under  the  Act  of  1905  on  the  subject  of  assumed  risk,  an  employe  of  a 
railroad  company  does  not  as  matter  of  law  in  every  case  assume  the  risk 
of  a  defect  and  danger  which  he  knows  of,  but  whether  he  does  or  not  depends 
on  whether  or  not  his  proceeding  with  the  work  is  reconcilable  with  ordinary 
care.  Evidence  considered,  and  held  insufficient  to  show  assumption  of  risk, 
as  matter  of  law. 

5. — ^Bvidence— Occurrence — ^Physical  Impossibility. 

Whether  or  not  it  was  a  physical  impossibility  for  a  sliver  to  fly  from 
the  head  of  a  chisel  in  an  upward  direction  from  the  blow  of  a  hammer,  so  as 
to  strike  the  eye  of  a  person  standing  four  or  five  feet-  away,  is  a  matter  upon 
which  an  Appellate  Court  has  no  judicial  knowledge. 

Appeal  from  the  District  Court  of  Webb  County.  Tried  below  be- 
fore Hon.  J.  F.  Mullally. 

E.  A.  Atlee,  for  appellant. 

Bertrand  &  Arnold,  for  appellee. 

JAMES,  Chief  Justice. — Appellee  sued  for  damages,  alleging  that 
he  was  a  section  hand;  that  he  and  two  other  employes  of  defendant 
were  engaged  in  cutting  a  rail ;  that  plaintiff  was  stationed  on  the  rail 
to  hold  it  steady  while  another  employe  held  a  chisel  against  the  rail, 
and  the  other  employe  was  hammering  the  same;  that  the  heads  of  the 
hammer  and  chisel  were  in  a  defective  condition,  and  while  thus  working 
a  sliyer  flew  off  from  said  chisel  or  hammer  and  struck  plaintiff  in  the 
eye ;  that  the  work  was  being  done  at  night,  and  under  the  immediate 
direction  of  a  foreman ;  that  the  manner  of  doing  the  work  was  unsafe 
and  dangerous;  thai;  plaintiff  was  inexperienced  in  reference  to  such 
work,  and  did  not  know  the  danger  of  doing  the  work  in  the  manner  in 
which  it  was  done,  and  that  the  manner  of  doing  the  work  and  the  con- 
dition of  said  tools  were  negligence,  and  the  same  caused  plaintiff's  in- 
jury. 

The  defenses  were:  Bisk  Incidental  to  plaintiff's  emplojrment,  risk 
which  plaintiff  knew  or  should  have  known,  and  contributory  negli- 
gence.   Plaintiff  recovered  judgment  for  $3,000. 

In  deference  to  the  verdict,  and  upon  what  appears  in  the  evidence,  we 
conclude  that  defendant  was  negligent,  that  plaintiff  was  not  guilty  of 
contributory  negligence,  and  did  not  assume  the  risk  of  the  danger ;  that 
defendant's  negligence  led  to  his  injury,  and  that  plaintiff's  injury  was 
caused  by  a  sliver  from  the  head  of  the  chisel. 

Inasmuch  as  there  was  evidence  to  show  that  the  chisel  was  old,  and 
was  so  much  battered  that  its  head  had  turned  down  and  was  mashed 
on  the  side ;  that  several  slivers  had  already  been  broken  off  of  it ;  t^at 
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a  chisel  in  that  condition  should  have  been  Bent  in  to  be  repaired,  in- 
stead of  being  used;  that  it  never  happens  that  a  sliver  flies  off  the 
chisel  when  in  good  condition,  as  one  witness  stated;  and,  as  another 
puts  it,  that  it  is  more  likely  that  slivers  will  fly  off  from  an  old,  bat- 
tered chisel,  than  from  one  in  good  condition;  and  inasmuch  as  it  ap- 
pears that  the  foreman  went  and  procured  the  chisel  for  the  work,  and 
that  plaintiff  did  not  examine  or  see  it,  it  seems  to  us  that  the  first  as- 
signment of  error  cannot  be  sustained,  which  contends  that  the  danger 
to  employes  from  the  flying  off  of  slivers  was  a  danger  ordinarily  inci- 
dent to  the  work,  and  which  also  contends  that  there  was  no  negligence 
on  the  part  of  the  foreman  in  furnishing  the  chisel. 

An  examination  of  the  motion  for  new  trial  shows  that  appellant  did 
not  ask  for  a  new  trial  upon  the  ground  of  assumed  risk,  except  in  refer- 
ence to  the  risk  being  one  of  the  ordinary  risks  of  plaintiff's  employ- 
ment. There  was  nothing*  in  the  motion  for  new  trial  which  claimed 
that  he  had  assumed  the  risk  because  of  any  knowledge  of  the  defect  and 
danger,  and  it  would,  therefore,  seem  that  no  such  contention  can  be 
now  urged.  The  trial  court  had  its  attention  directed  to  assumed  risk 
in  the  form  of  risk  ordinarily  incident  to  the  work  being  done,  and,  as 
we  have  seen,  there  was  evidence  which  warranted  the  court  in  denying 
this  ground  of  the  motion;  and  what  is  stated  above  disposes  of  the 
question  of  assumed  risk  entirely  so  far  as  this  appeal  is  concerned. 

However,  in  order  for  the  judgment  to  be  held  incorrect  in  respect  to 
assumed  risk  depending  on  knowledge,  we  would  have  to  be  able  to  say 
that  there  was  no  testimony  authorizing  a  finding  that  plaintiff  had  no 
knowledge  of  the  danger  which  led  to  his  injury,  or  that  the  evidence 
conclusively  shows  he  had,  or  must  have  had,  such  knowledge.  Appel- 
lant says  that  the  following  portion  of  appellee's  testimony  demon- 
strates that  he  knew  the  danger:  "After  they  began  to  cut  the  rail  I 
got  up  to  avoid  the  danger  of  slivers  flying  off  from  the  chisel  and 
hammer,  because  I  have  seen  it  occur  at  other  times.'*  Appellee  had 
been  sitting  on  the  rail,  and  testified:  "Afterwards,  thinking  I  ran 
more  danger  that  way,  I  stood  up,  because  I  was  very  near  where  they 
were  cutting." 

It  is  true  that  this  shows  that  appellee  had  some  apprehension  of 
slivers.  This,  however,  may  be  accounted  for  without  actual  knowledge 
on  the  part  of  plaintiff  of  the  real  danger  inherent  in  the  particular 
work.  Plaintiff  says  that  he  had  the  apprehension  because  he  had  seen 
slivers  fly  off  at  other  times.  Naturally  a  person  standing  close  to 
where  a  chisel  was  being  hammered  would  think  of  the  liability  or  pos- 
sibility of  particles  of  metal  being  knocked  off,  though  he  may  have 
good  reason  to  believe  there  was  no  real  danger  of  it.  This  would  not 
necessarily  constitute  knowledge  of  the  danger.  If  he  had  known*  of  the 
battered  condition  of  this  chisel,  or  if  in  the  use  of  this  chisel  he  had 
known  of  slivers  being  sent  out  from  it,  then  it  could  have  been  said 
that  he  knew  of  the  danger  that  was  before  him.  But  he  did  not 
know  the  battered  condition  of  this  instrument,  had  not  seen  it,  and 
the  sliver  which  struck  his  eye  was  sent  out  by  the  very  flret  blow.  He 
had  the  right  to  rely  upon  the  chisel  being  in  a  proper  condition  to  do 
the  work  safely,  and  there  was  testimony  that  a  proper  one  would  not 
have  had  the  tendency  to  throw  off  slivers,  and,  therefore,  had  it  been 
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a  proper  one,  the  danger,  though  possible,  was  not  really  to  be  ex- 
pected. Consequently,  though  a  sense  of  such  a  danger  may  have  oc- 
curred to  plaintiff's  mind  in  connection  with  the  work,  the  danger,  as  it 
existed  in  consequence  of  the  use  of  a  worn  and  battered  chisel,  which 
proved  to  have  a  high  tendency  to  cast  off  slivers,  which  he  did  not 
know  of,  and  which  danger  was  created  by  defendant's  negligence,  which 
plaintiff  had  no  occasion  to  anticipate,  ought  not  to  place  plaintiff  in 
the  position  of  assuming  the  risk  of  such  a  danger  as  a  matter  of  law. 

In  addition  to  the  above,  this  accident  occurred  since  the  statute  was 
enacted  in  1905  on  the  subject  of  assumed  risk.  As  we  understand  the 
Act,  the  rule  is  changed  so  that  an  employe  of  a  railway  company  does 
not  now,  as  a  matter  of  law,  in  every  case,  assume  the  risk  of  a  defect 
and  danger  which  he  knows  of,  but  that  whether  he  does  or  not  depends 
on  whether  or  not  his  proceeding  with  the  work  is  reconcilable  with  or- 
dinary care.  The  testimony  in  this  case  admitted  of  finding  that  a  per- 
son of  ordinary  care  would  have  acted  as  plaintiff  did,  even  had  it  con- 
clusively appeared  that  plaintiff  knew  of  the  defect  and  the  danger  as 
it  existed,  which,  however,  was  not  the  testimony. 

There  is  a  contention  of  fact  made  by  appellant  in  effect  that  it  was 
a  physical  impossibility  for  a  piece  to  fly  from  the  head  of  the  chisel 
in  an  upward  direction  so  as  to  strike  the  eye  of  a  person  standing  four 
or  five  feet  away.  This  is  something  that  we  cannot  declare  as  a  rule 
of  physics.  A  witness  testified :  "if  o  man  knows  what  direction  a  sliver 
will  fly,  nor  can  he  tell  what  directioji  any  sliver  will  take.'' 

The  evidence  does  not  bear  out  the  second  assignment,  which  is  that 
the  evidence  established  that  plaintiff  was  guilty  of  contributory  n^li- 
gence. 

Affirtnedm 

Writ  of  error  refused. 


WiLET  SiVERs  v.  B.  A.  Cahfbbll. 

Decided  May  20,  1908. 

L— Appeal — Statement  of  Z^aeta— Act  Gonttmed. 

The  Act  of  1907  (Gen.  Laws,  page  509)  requires  that  a  statement  of  facts, 
after  it  has  been  prepared  by  the  official  stenographer,  must  be  agreed  to  in 
writing  by  the  parties  and  approved  by  the  trial  judge,  or  when  not  agreed  to 
by  the  parties  must  be  approved  by  the  judge.  In  every  instance  the  approval 
of  the  jndge  is  required,  and  no  statement  of  facts  can  be  considered  without 
such  approval. 

l—InJiuetion— Judgment  after  Term. 

During  the  term  of  a  Justice  Court  an  order  of  dismissal  was  entered  in  a 
pending  suit  by  agreement  of  the  parties  upon  the  understanding  that  the  de- 
fendant was  to  pay  a  certain  sum  at  once  in  full  settlement  of  plaintifTs  claim; 
the  defendant  paid  one-half  of  said  sum  at  the  time  of  the  dismissal,  receiving  a 
receipt  for  the  same,  in  which  it  was  recited  that  the  defendant  "was  to  have 
a  very  short  time,  that  is,  immediately,"  in  which  to  arrange  the  payment  of  the 
balance;  after  the  expiration  of  the  term,  the  defendant  not  having  paid  the 
balance,  the  justice  of  the  peace  at  the  request  of  the  plaintiff  set  aside  the 
order  of  dismissal  and  entered  a  judgment  against  the  defendant  for  the  full 
amount  of  plaintiff's  claim.  Held,  the  judgment  was  a  nullity,  and  an  injunc- 
tion to  restrain  execution  upon  the  same  was  propevly  granted. 
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S. — Htttdlag — Amendment— Bffcct. 

An  amended  pleading  takes  the  place  of  the  original  pleading,  and  matters 
in  the  latter  not  repeated  in  the  amendment  will  be  regarded  as  waived. 

i.—lBjimetion— Legal  Eemedy— Jnriidietion— WaiTer. 

Where,  in  a  suit  to  enjoin  an  execution  on  the  gronnd  that  the  judgment 
was  yoid,  it  appeared  from  the  averments  of  the  petition  that  the  plaintiff  at 
one  time  had  a  plain  and  adequate  legal  remedy  which  he  failed  to  avail  himself 
of,  and  the  defendant  made  no  objection,  but  submitted  to  the  jurisdiction  of  the 
court  in  the  matter  of  the  injunction  and  went  to  trial  on  the  merits,  it  is 
too  late  to  raise  the  point  afterwards  or  on  appeal.  Such  objection  must  be 
promptly  raised  and  pressed. 

5. — ^Koney  Demand— €ompromlfe—ConiideratloiL 

The  receipt  of  a  part  of  the  amount  agreed  upon  in  settlement  of  a  money 
demand  and  the  acceptance  of  the  promise  of  the  debtor  to  pay  the  balance 
in  a  short  time,  is  a  sufficient  consideration  to  support  the  compromise. 

6. — ^Appeal — ^Praetioe. 

On  appeal  it  is  too  late  to  raise  the  question  for  the  first  time  that  a 
compromise  of  a  debt  was  without  consideration,  or  that  the  attorney  making 
the  compromise  was  without  authority  to  do  so. 


7. — Compromiie— Payment  ''at  onoe,"  Construed. 

Where,  by  the  terms  of  a  compromise,  it  was  agreed  that  the  debtor  was  to 
have  "a  very  short  time"  in  which  to  arrange  for  the  payment  of  the  sum  agreed 
on,  and  upon  receipt  of  one-half  the  money  the  attorney  for  the  creditor  gave 
a  receipt  for  the  same  wherein  it  was  stated  that  the  balance  was  "to  be  paid 
at  once,"  held,  that  the  expression  "at  once"  would  be  construed  to  mean  within 
a  reasonable  time. 

Appeal  from  the  Fifty-seventh  Judicial  Districty  Bexar  County. 
Tried  below  before  Hon.  A.  W.  Seeligson. 

James  Raley,  for  appellant. 

T.  H.  Ridgeway,  for  appellee. 

PLY,  Associate  Justiob. — Appellee  applied  for  a  writ  of  injunction 
to  restrain  the  execution  of  a  certain  judgment  rendered  against  him  in 
a  Justice^s  Court  of  Bexar  County,  in  favor  of  appellant,  for  the  sum 
of  $63.20,  alleging  that  the  judgment  was  void  by  reason  of  a  com- 
promise having  been  made  and  the  claim  paid.  The  court  enjoined  the 
collection  of  the  judgment. 

It  was  alleged  that  on  October  19,  1907,  the  suit  of  Rivers  v.  Camp- 
bell was  pending  in  the  Justice's  Court,  and  that  on  that  day  a  com- 
promise was  made  whereby  appellant  agreed  to  take  the  sum  of  $42  and 
costs  of  court  in  payment  of  the  claim  for  $63.20— that  $21  was  paid. 
That,  in  accordance  with  the  agreement,  the  justice  of  the  peace  dis- 
missed the  cause,  and  no  motion  for  new  trial  was  made,  but  that  after- 
wards, on  November  8,  1907,  appellant  caused  the  justice  of  the  peace 
to  enter  a  final  judgment  against  appellee  for  $63.20,  and  that  is  the 
judgment  sought  to  be  restrained  by  injunction. 

In  this  case  no  such  statement  of  facts  has  been  filed  as  is  contem- 
plated in  the  Act  of  1907.  (Gen.  Laws,  p.  509.)  That  Act  requires 
that  a  statement  of  facts,  after  it  has  been  prepared  by  the  official 
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stenographeT,  mnBt  be  agreed  to  in  writing  by  the  parties  and  approved 
by  the  trial  judge,  or,  when  not  agreed  to  by  the  parties,  must  be  ap- 
proved by  the  judge.  In  every  instance  the  approval  of  the  judge  is 
required,  and  no  statement  of  facts  can  be  valid  without  that  approval. 
There  are  two  copies  of  purported  statements  of  facts  filed  in  this  case, 
each  being  certified  to  by  the  stenographer,  but  neither  of  them  agreed 
to  by  the  parties  nor  approved  by  the  judge. 

There  being  no  legal  statement  of  facts,  the  findings  of  fact  of  the 
trial  judge  must  be  adopted  by  this  court.  With  some  emendations  the 
findings  of  fact  are  as  follows: 

"On  February  7,  1901,  Wiley  Bivers  recovered  a  judgment  in  the 
County  Court  of  Bexar  County,  Texas,  against  B.  A.  Campbell,  in  the 
sum  of  $63.20,  and  for  costs  of  court. 

**No  execution  was  ever  issued  upon  the  judgment  in  the  County 
Court  and  the  same  became  dormant. 

"On  June  22,  1907,  Wiley  Bivers  instituted  suit  in  the  Justice's 
Court,  precinct  N*o.  1,  Bexar  County,  Texas,  to  obtain  a  new  judgment 
upon  the  judgment  in  the  County  Court,  for  the  full  amount  thereof, 
with  interest  and  costs  of  court. 

'^While  said  suit  was  pending  in  said  Justice's  Court,  and  before  same 
was  called  for  trial  upon  the  merits  and  facts,  the  said  B.  A.  Campbell 
agreed  to  pay  the  defendant,  Wiley  Bivers,  the  sum  of  $42  in  full  sat- 
isfaction of  said  judgment,  interest  and  costs  of  court,  and  the  defend- 
ant, Wiley  Bivers,  acting  through  his  attorney,  James  Baley,  agreed  to 
accept  said  sum  in  satisfaction  of  said  demands,  if  paid  immediately, 
which  proposition  was  assented  to  by  said  Wiley  Bivers.  That  there- 
upon B.  A.  Campbell  paid  to  .the  said  James  Baley  the  sum  of  $21, 
and  the  said  Baley  executed  and  delivered  to  him  the  following  re- 
ceipt: 

"deceived  of  B.  A.  Campbell,  $21,  being  one-half  of  the  sum  we 
agreed  to  take  as  a  compromise  of  the  case  of  Bivers  v.  CampbelL  The 
eosts  are  not  included  in  this,  but  are  to  be  paid  by  Campbell  or 
Campbell  &  Bee.    The  other  $21  are  to  be  paid  at  once. 

James  Baley, 
Got  19,  '07.  Attorney  for  Plaintiff.' 

^t  was  verbally  agreed  between  said  parties  at  said  time  that  said 
Campbell  was  to  have  a  very  short  time — ^that  is,  immediately — ^in 
which  to  see  Carlos  Bee,  and  to  arrange  the  pa3rment  of  the  $21  balance. 

"On  the  21st  day  of  October,  1907,  B.  A.  Campbell  paid  all  costs  due 
in  said  Justice's  Court,  and  said  cause  was  then  dismissed.  That  said 
dismissal  was  set  aside  after  the  expiration  of  said  term  of  said  Jus- 
tice's Court,  and  judgment  was  rendered  against  the  said  B.  A.  Camp- 
bell in  said  cause,  the  same  being  the  judgment  which  is  enjoined  in 
this  suit. 

"Before  the  institution  of  this  suit  the  said  B.  A.  Campbell  tendered 
to  the  said  Wiley  Bivers  and  to  his  said  attorney  the  $21  balance  due 
upon  said  compromise,  which  was  refused,  and  that  said  sum  of  money 
was  tendered  and  paid  into  the  registry  of  this  court  for  the  benefit  of 
said  Wiley  Bivers,  which  has  not  been  accepted. 
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*The  $21  paid  by  R.  A.  Campbell  to  the  said  Rivers  on  the  19th  day 
of  October,  1907,  was  retained  by  said  Rivers,  and  has  never  been  paid 
nor  tendered  back  to  said  Campbell." 

The  act  of  the  justice  of  the  peace  in  setting  aside  the  judgment  of 
dismissal  was  a  nullity,  and  the  collection  of  the  judgment  thereafter 
rendered  was  properly  enjoined.  Aycock  v.  Williams,  18  Texas,  392; 
Love  V.  Powell,  67  Texas,  15;  Smith  v.  Carroll,  28  Texas  Civ.  App., 
330;  Carter  v.  The  Commissioners  of  Van  Zandt  Co.,  75  Texas,  286; 
Odle  V.  Davis  (Texas  Civ.  App.),  35  S.  W.,  721;  Adams  v.  Casey,  15 
Texas  Civ.  App.,  379;  Parker  v.  Boyd  (Texas  Civ.  App.),  42  S.  W., 
1031. 

The  first  assignment  of  error  attacks  the  judgment  because  it  ap- 
pears from  the  face  of  the  petition  that  appellee  knew  of  the  rendi- 
tion of  judgment  in  the  Justice's  Court  in  ample  time  to  have  availed 
himself  of  a  writ  of  certiorari,  a  plain  legal  remedy.  In  his  original 
answer,  filed  on  March  4,  1908,  appellant  had  an  exception  to  the  peti- 
tion on  the  ground  that  is  now  embodied  in  the  assignment  of  error,  but 
on  March  13th  a  "first  amended  original  answer*'  was  filed,  in  which 
there  were  no  exceptions  of  any  kind  to  the  petition.  The  amended  an- 
swer took  the  place  of  the  original  answer,  and  matters  in  the  latter,  not 
repeated  in  the  amendment,  were  abandoned.  The  case  stands,  there- 
fore, as  though  the  matter  of  a  legal  remedy  was  not  presented  in  the 
court  below,  but  is  presented  for  the  first  time  in  this  court. 

It  is  the  rule  in  Texas  that  no  objection  which  does  not  go  to  the 
foundation  of  the  action  or  defense  can  be  raised  for  the  first  time  in 
the  Appellate  Court.  Do  allegations  of  such  facts  as  show  that,  at  one 
time,  appellee  had  an  adequate  legal  remedy  for  the  wrongs  perpetrated 
on  him,  present  a  case  such  as  is  mentioned  in  Holloway  Seed  Co.  v. 
City  Nat'l  Bank,  92  Texas,  187,  which  had  no  "proper  pleadings"  to 
support  the  judgment?  The  words  "proper  pleadings''  are  so  broad  that 
they  might  include  any  pleadings  that  would  be  open  to  special  excep- 
tion, because  such  pleadings  would  not  be  entirely  proper,  but  we  can- 
not believe  that  the  court  intended  to  widen  the  definition  of  funda- 
mental error  so  as  to  embrace  every  case  in  which  the  pleadings  de- 
fectively state  a  cause  of  action,  but  intended  to  hold  that  it  would  be 
fundamental  error  if  the  pleadings  were  so  defective  as  not  to  state  a 
cause  of  action.  We  do  not  feel  disposed  to  go  any  further,  at  least, 
than  that. 

We  are  of  the  opinion  that  the  statement  of  matters  in  a  petition  for 
injunction,  which  indicates  that  the  complainant  had,  at  a  time  when 
he  could  have  secured  the  same  relief  from  a  judgment  by  certiorari  as 
by  injunction,  known  of  the  rendition  of  the  judgment,  but  had  not 
availed  himself  of  it,  would  not  be  such  defect  in  the  petition  as  to  ren- 
der it  unfit  as  a  basis  for  an  injunction.  There  can  be  no  doubt  that  the 
petition  showed  on  its  face  a  lack  of  equity,  and  it  w^s  obnoxious  to  a 
demurrer,  but  it  has  been  held  in  courts  of  high  standing  that,  where 
the  defendant  has  answered,  and  has  gone  to  a  hearing  upon  the  merits, 
without  raising  the  question  of  an  adequate  remedy  at  law,  such  objec- 
tion is  deemed  to  have  been  waived ;  and  even  where  it  has  been  raised 
by  demurrer,  but  was  not  pressed  in  the  lower  court,  it  cannot  be  pre- 
sented in  the  Appellate  Court.     St.  Paul  &  S.  C.  Ry.  v.  Robinson 
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(Minn.),  43  N.  W.,  75;  Williams  v.  Concord  Church  (Pa.),  44  Atl., 
272;  DriscoU  v.  Smith  (Mass.),  68  N.  E.,  210. 

The  Minnesota  court  held:  ^^The  defendants  having  contested  the 
case  on  its  merits,  they  cannot  now  raise  the  objecftion  that  the  plain- 
tiff should  be  remitted  to  his  remedy  at  law.  It  is  an  action  of  eaui- 
table  cognizance,  and  it  is  competent  for  the  court  to  grant  the  relief 
sought,  and  in  such  cases  where  the  court  is  willing  to  hear  the  case,  and 
the  defendant  consents  to  a  trial  on  the  merits,  it  is  too  late  to  raise  the 
objection.  This  was  the  rule  in  chancery,  and  it  applies,  a  fortiori, 
where  the  same  court  combines  both  law  and  equity  jurisdiction.^' 

In  the  cited  case  of  DriscoU  y.  Smith,  the  Supreme  Judicial  Court  of 
Massachusetts  said :  '^By  proceeding  without  objection  to  a  hearing  on 
the  merits  before  the  master,  the  defendant  must  be  taken  to  have 
waived  the  allegations  in  his  answer  that  the  plaintiff  had  a  plain  and 
adequate  remedy  at  law,  and  that  the  bill  did  not  state  a  case  that  en- 
titled him  to  relief  in  equity/' 

The  question  as  to  appellee  having  a  remedy  at  law,  as  shown  by  his 
petition,  was  one  of  jurisdiction,  not  as  to  subject  matter  which  could 
be  waived,  and  appellant,  after  risking  his  chances  for  a  favorable  de- 
cree, will  not  be  heard  to  press  that  matter  in  this  court.  As  said  in 
the  case  of  Dearth  v.  Hide  &  L.  Nat'l  Bank,  100  Mass.,  540 :  ^^Such  an 
objection  must  be  made  without  delay,  and  at  the  earliest  opportunity. 
Being  an  objection  to  the  jurisdiction,  it  is  too  late  to  make  it  after 
the  jurisdiction  has  been  submitted  to.''  Again>  in  the  case  of  First 
Congregational  Society  v.  Trustees,  40  Mass.,  148,  it  was  said:  "But 
the  defendant's  counsel  contend  that  the  plaintiffs  have  a  plain,  ade- 
quate and  complete  remedy  at  law,  and  that  for  this  reason  the  court 
has  no  jurisdiction  as  a  court  of  equity.  This  objection  seems  to  have 
been  made  too  late,  after  the  defendant  had  answered  the  bill  and  sub- 
mitted to  the  jurisdiction  of  the  court.  If  the  court  has  jurisdiction  of 
the  subject  matter  in  dispute,  any  other  objection  to  the  jurisdiction  of 
the  court  should  have  been  made  without  delay,  and  at  the  earliest  op- 
portunity.'^ 

In  the  amended  answer  appellant  admitted,  among  other  things,  that 
the  judgment  which  appellee  was  seeking  to  restrain  was  void,  and  fully 
submitted  to  the  jurisdiction  of  the  court  by  setting  up  his  claim  and 
asking  for  a  judgment  on  it.  The  righteousness  of  the  decisions  herein 
quoted  is  fully  indicated  in  this  case,  where  the  pleadings  show  that  the 
suit  was  filed  after  the  remedy  by  certiorari  had  been  lost,  and  if  ap- 
pellant had  pressed  the  question  of  jurisdiction  appellee  would  have  had 
an  opportunity  to  amend  and  give  his  excuse,  if  any,  for  allowing  the 
time  to  go  by  for  his  writ  of  certiorari.  Appellant  however,  did  not  in 
his  answer  question  the  pleadings  of  appellee  or  the  jurisdiction  of  the 
court,  but  submitted  himself  to  the  jurisdiction  and  took  his  chances  for 
a  decree.  His  attack  on  the  jurisdiction  of  the  trial  court  comes  too 
late  in  this  court 

The  second  assignment  of  error  is:  "The  judgment  of  the  County 
Court  for  $63.20  was  a  money  demand,  and  an  agreement  to  take  less 
than  this  sum  and  interest  is  wi^out  consideration.^'  Appellant,  in  his 
answer,  admitted  the  compromise  pleaded  by  appellee,  and  did  not  ques- 
tion the  consideration  for  it,  and  did  not  attack  the  compromise  on  the 
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ground  of  lack  of  consideration.  It  is  too  late  to  raise  that  issue  in  this 
court.  But,  if  it  were  not,  there  is  no  merit  in  the  assignment  of  error. 
The  court  found  that  appellant,  through  his  attorney,  accepted  the  sum 
of  $42  in  full  payment  of  the  claim  he  had  against  appellee,  that  $21 
was  paid  on  the  agreement,  and  that  some  time,  however  short  it  may 
have  been,  was  given  in  which  to  pay  the  remainder.  In  pursuance  of 
the  agreement,  the  costs  were  paid  and  the  cause  of  action  dismissed. 
The  acceptance  of  the  cash  and  the  promise  of  appellee  furnished  a  full 
and  adequate  consideration  for  the  compromise.  The  compromise  was 
made  on  a  basis  of  half  cash  and  half  on  time,  however  short  it  may 
have  been.  There  was  the  substitution  of  a  new  contract  for  the  old 
one.  Dreyfus  v.  Boberts  (Ark.),  87  S.  W.,  641;  Ward  v.  Young 
(Texas  Civ.  App.),  89  S.  W.,  456. 

The  fourth  and  fifth  assignments  of  error  are  overruled.  The  same 
attorney  who  represented  appellant  in  the  compromise  represented  him 
in  the  lower  court,  and  is  representing  him  here,  and  in  the  answer  filed 
there  it  is  admitted  that  appellant  agreed  to  the  compromise,  and  the 
authority  of  the  attorney  to  make  the  compromise  was  not  questioned. 
It  cannot  be  done  in  this  court.  No  matter  what  the  authority,  or  lack 
thereof,  of  the  attorney  may  have  been,  appellant,  by  his  answer,  put 
the  seal  of  his  approval  on  it. 

It  is  apparent  that  some  time  was  intended  to  be  given  appellee  in 
which  to  pay  the  balance  due  on  the  compromise,  because  it  was  un- 
reasonable to  give  the  receipt  for  the  cash  payment  and  to  mention  that 
$21  was  still  unpaid  if  some  time  to  raise  it  had  not  been  intended.  It 
would  be  unreasonable,  therefore,  to  construe  the  words  "at  once'*  to 
mean  a  cash  payment.  Kraner  v.  Chambers  (Iowa),  61  N.  W.,  373. 
The  parties  did  not  so  construe  it,  as  is  evidenced  by  «their  acts.  The 
court  finds  that  the  agreement  was  that  appellee  was  to  have  "a  very 
short  time'*  to  arrange  the  payment.  In  the  absence  of  a  statement  of 
facts  that  finding  will  be  presumed  'to  have  been  supported  by  the  evi- 
dence. The  words  "at  once''  will  be  construed  to  mean  within  a  reason- 
able time.  Ford  v.  Friedman,  20  S.  E.,  930 ;  Oklahoma  Vinegar  Co.  v. 
Hamilton,  32  So.,  306. 

Affirmed. 

Writ  of  error  refused. 


August  E.  Altgelt,  Guardian,  v.  Jose  Escalera« 

Decided  May  20,  1908. 


1. — Statute  of  Frauds — ^Verbal  Sale  of  Land — ^Bequliites. 

In  order  for  one  claiming  land  under  and  by  virtue  of  a  parol  gift,  to  obtain  a 
decree  in  his  favor  he  must  aUege  and  prove  that  there  was  a  parol  gift,  an 
entry  by  him  into  actual,  open  possession  of  the  land,  and  that  he  placed  on  the 
land,  because  of  the  gift,  permanent  and  valuable  improvements,  and  these  acts 
must  all  have  been  done  during  the  lifetime  of  the  donor. 

2. — Same — ^Evidence. 

Under  a  claim  to  land  by  virtue  of  an  alleged  parol  gift,  evidence  consid- 
ered, and  held  insufficient  to  support  the  claim  in  the  matter  of  possession  and 
improvements. 
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Sd — niadiiig'--4hremillAff  Sxoeption — ^EarmleM  Exror. 

Error  in  overruling  an  exception  to  a  pleading  becomes  harmleBs  when  no 
evidence  is  introduced  on  the  subject  and  the  issue  is  not  submitted  to  the 
jury. 

4. — ^Parol  Gift  of  Land— Pleading. 

In  an  action  to  recover  land  based  alone  upon  a  verbal  gift  of  the  same, 
an  allegation  as  to  valuable  services  rendered  by  the  donee  to  the  donor  is 
irrelevant  and  has  no  place  in  the  suit,  and  should  be  stricken  out  on  exception. 

S. — ^Trespaia  to  Try  Title—Improvements — ^Bents. 

When  the  plaintiff  in  trespass  to  try  title  gets  the  benefit  of  improvements 
made  on  the  land  by  the  defendant  the  courts  will  not  give  the  plaintiff  judg- 
ment for  rents  also,  nor  for  the  value  of  timber  taken  from  the  land  by  the  de- 
fendanty  although  the  improvements  were  not  made  by  the  defendant  in  good 
faith. 

Appeal  from  the  Fifty-seventh  Judicial  District^  Bexar  County. 
Tried  below  before  Hon.  A.  W.  Seeligson. 

Anderson  &  Belden  and  Ed  Haltom,  for  appellant. — ^A  parol  gift  of 
real  estate  will  not  pass  the  title  thereto  unless  the  donee,  by  reason  of 
the  gift^  went  into  possession  of  the  real  estate  and  made  improvements 
thereon.  Combest  v.  Wall,  18  Texas  Ct.  Bep.,  498;  Neale  v.  Neale,  9 
Wall.,  1 ;  Wootters  v.  Hale,  83  Texas,  563 ;  Murphy  v.  Stell,  43  Texas, 
134;  Chevallier  v.  Wilson,  1  Texas,  171. 

Possession  of  land  and  improvements  thereon,  made  after  the  death 
of  vendor  or  donor,  will  not  take  a  verbal  contract  out  of  the  statute  of 
frauds.  Byan  v.  Wilson,  56  Texas,  36 ;  Whitsett  v.  Miller,  1  U.  C,  203 ; 
Wooldridge  v.  Hancock,  70  Texas,  18;  Montgomery  v.  Carlton,  56 
Texas,  361;  Murphy  v.  Stell,  43  Texas,  128. 

In  order  to  sustain  a  parol  gift  of  real  estate  the  donor  must  allege 
and  prove  that  upon  the  faith  of  the  gift  he,  the  donee,  during  the  life 
of  the  donor,  went  into  possession  of  the  land,  claiming  to  own  it,  and 
that  he  occupied  the  land,  and  during  the  life  of  the  donor  made  valu- 
able improvements  thereon.  Boze  v.  Davis,  14  Texas,  336;  Harvey  v. 
Carroll,  72  Texas,  65. 

Camp  &  Camp  and  7.  J.  Newton,  for  appellee. 

FLY,  Associate  Justice. — Suit  was  filed  by  Polonia  Martinez  de 
Bodriguez,  joined  by  her  husband,  Domingo  Bodriguez,  against  ap- 
pellee, to  try  title  to  about  forty  acres  of  land  out  of  the  Dionicio  Mar- 
tinez grant  in  Bexar  County.  The  suit  seems  to  have  been  originally 
instituted  for  benefit  of  Antonio  Ortiz,  a  minor.  However,  in  an 
amended  petition,  the  suit  for  the  minor  was  dismissed,  and  the  suit 
prosecuted  in  the  name  of  Bodriguez  and  wife.  In  a  second  amended 
petition,  filed  by  Bodriguez  and  appellant,  it  was  alleged  that  Polonia 
Bodriguez  had  died,  stating  that,  after  the  minor  had  been  dismissed 
from  the  suit,  he  had  again  been  made  a  party  to  the  suit,  and  it  was 
alleged  that  Domingo  Bodriguez  was  entitled  to  one-third  of  the  rents 
due  on  the  land  and  Antonio  Ortiz  to  the  land  and  two-thirds  of  the 
rents.    Appellee  set  up  a  parol  gift  by  Bruno  Ortiz,  the  deceased  father 
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of  Antonio  Ortiz,  to  him.  The  trial  resulted  in  a  judgment  for  ap- 
pellee for  the  land. 

The  first  assignment  of  error  complains  of  the  action  of  the  lower 
court  in  overruling  the  first  special  exception  to  the  answer  of  appellee, 
which  set  up  a  parol  gift  of  the  land  in  controversy  to  him,  by  Bruno 
Ortiz,  the  father  of  the  minor,  represented  by  appellant.  It  was  al- 
leged in  the  answer  that  appellee  had  been  reared  by  Bruno  Ortiz  and 
had  been  adopted  by  him,  and  that  appellee  had  labored  for  said  Bruno 
Ortiz,  and  that  the  latter,  in  recognition  of  the  services  of  appellee,  and 
as  a  token  of  love  and  affection,  ^'pointed  out,  gave,  designated,  set 
apart,  transferred  and  delivered  into  possession  of  this  defendant  about 
forty  (40)  acres  of  land  for  the  sole  use  and  benefit  of  this  defendant.'' 
It  was  further  alleged  'Hhat  immediately  upon  the  gift  and  delivery  of 
possession  of  said  property  to  him  by  said  Bruno  Ortiz  he  began  to  im- 
prove, cultivate,  use  and  enjoy  the  same,  and  to  pay  taxes  thereon,  and 
has  so  used,  improved  and  cultivated  and  enjoyed  the  same  to  his  own 
use  and  benefit,  and  paid  the  taxes  thereon  from  said  time  up  to  and 
including  the  present  date.'' 

It  is  provided  by  article  624  of  the  Bevised  Statutes  of  Texas  that 
''no  estate  of  inheritance,  or  freehold,  or  for  a  term  of  more  than  one 
year,  in  lands  and  tenements,  shall  be  conveyed  from  one  to  another,  un- 
less the  conveyance  be  declared  by  an  instrument  in  writing,  subscribed 
and  delivered  by  the  party  disposing  of  the  same,  or  by  his  agent  there- 
unto authorized  by  writing,"  and  in  article  2543,  on  frauds  and  fraudu- 
lent conveyances,  it  is  provided  that  no  action  shall  be  brought  ''upon 
any  contract  for  the  sale  of  real  estate  or  the  lease  thereof  for  a  longer 
term  than  one  year,"  unless  the  same  or  a  memorandum  thereof  be  in 
writing.  It  followfe  that  under  no  circumstances  could  a  party  holding 
under  a  verbal  sale  or  gift  of  land  enter  a  court  of  law  and  obtain  rC'- 
dress,  but  under  the  old  system  could  obtain  no  redress  except  at  the 
hands  of  a  court  of  equity.  Under  the  blended  system  in  Texas,  how- 
ever, where  our  courts  have  jurisdiction  of  matter,  both  of  law  and 
equity,  and  every  judge  is  a  chancellor,  appeal  can  be  made  to  the 
equity  side  of  the  court  for  relief.  As  in  courts  with  purely  equitable 
powers,  however,  the  person  invoking  such  powers  of  the  court,  whether 
as  plaintiff  or  defendant,  would  have  the  burden  placed  upon  him  of 
making  out  a  case  that  would  entitle  him  to  have  the  title  to  the  land 
decreed  to  him.  A  person  claiming  real  estate  under  a  parol  sale  or 
gift  obtains  no  assistance  from  the  law,  because  it  declares  such  a  sale  or 
gift  invalid,  and  in  order  to  enforce  such  parol  agreement  he  must  pre- 
sent proof  of  possession  and  the  making  of  valuable  improvements  of  a 
permanent  character,  or  other  facts  showing  that  the  transaction  is  a 
fraud  on  the  purchaser  or  donee,  if  not  enforced.  Bobinson  v.  Daven- 
port, 40  Texas,  342;  Anna  Berta  Lodge  v.  Leverton,  42  Texas,  25; 
Eason  v.  Eason,  61  Texas,  225 ;  Wooldridge  v.  Hancock,  70  Texas,  18 ; 
Bradley  v.  Owsley,  74  Texas,  68 ;  Wells  v.  Davis,  77  Texas,  636 ;  Woot- 
ters  v.'^Hale,  83  Texas,  563;  Weatherford,  M.  W.,  etc..  By.  v.  Wood,  88 
Texas,  191;  Munk  v.  Wiedner,  9  Texas  Civ.  App.,  491;  Lechenger  v. 
Merchants'  Nat'l  Bank  (Texas  Civ.  App.),  96  S.  W.,  638. 

Mere  delivery  of  possession  is  not  in  itself  sufficient  to  authorize  the 
interposition  of  a  court  of  equity  in  arresting  the  action  of  the  statute 
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of  frauds  on  any  sale  or  gift  of  land  not  shown  by  some  memorandum  in 
writing,  because  possession  is  a  fact  whose  existence  may  be  proof  of 
other  things  besides  transfer  of  title,  and  is  open  to  many  interpreta- 
tions, and  a  sale  will  not  be  presumed  from  that  fact  alone.  It  might 
evidence  a  lease,  and  it  is  more  consistent  to  presume  that  it  is  evi- 
dence of  a  fact  in  entire  consonance  with  law,  rather  than  one  that  is  in 
direct  and  open  violation  of  law.  So,  in  Texas  at  least,  mere  possession 
will  not  show  such  title  as  could  be  enforced  in  a  court  of  equity,  but 
in  addition  it  must  appear  that  valuable  and  permanent  improvements 
have  been  made  under  a  verbal  sale  or  gift,  or  that  other  circumstances 
appealing  to  a  court  of  equity  have  occurred,  and  a  failure  to  grant 
relief  would  result  in  the  perpetration  of  a  fraud  upon  the  vendee  or 
donee.  Bradley  v.  Oswley,  74  Texas,  69.  Of  course,  in  the  case  of 
the  vendee  proof  would  be  required  of  the  payment  of  the  purchase 
money,  or  a  binding  obligation  to  pay  the  same,  although  payment  of 
the  purchase  money  alone  will  not  support  a  decree  of  specific  per- 
formance.   Gamer  v,  Stubblefield,  5  Texas,  560. 

It  is  also  the  rule  that  any  character  of  improvements  or  repairs  of 
little  value  will  not  support  a  verbal  promise  of  sale  or  gift,  but  the 
improvements  must  be  permanent  and  valuable.  It  is  stated,  however, 
in  Wells  v.  Davis,  77  Texas,  636,  that  if  other  circumstances  of  a  case 
entitle  the  vendee  or  donee  to  a  decree  of  specific  performance  the  ques- 
tion of  improvements  must  be  treated  as  immaterial. 

Under  the  facts  of  this  case  no  other  equities  can  be  presented  except 
those  arising  from  possession  and  valuable  improvements.  No  parol 
gift  or  sale  of  land  can  ever  be  sustained  unless  the  donee  or  vendee  took 
possession  of  the  property  and  continued  to  hold  the  same.  Such  pos- 
session is  absolutely  essential,  and  it  must  be  an  exclusive  possession  and 
not  one  shared  with  any  one  else.  As  said  by  this  court,  through  Asso- 
ciate Justice  Neill,  in  the  cited  case  of  Munk  v.  Weidner:  "Where  a 
plaintifiF  claims  as  purchaser  of  land,  to  the  possession  of  which  he  and 
others  are  entitled  as  tenants  in  common,  no  mere  possession  by  him 
can  avail  as  part  performance;  for  no  possession  can  suffice  which  does 
not  show  his  individual  right  to  the  exclusion  of  the  other  co-tenants. 
This  rule  results  from  the  nature  of  such  co-ownership.  Each  tenant 
being  entitled  to  the  possession  of  the  common  estate,  the  possession  of 
one  is  the  possession  of  the  other.'* 

Now,  in  order  for  appellee  to  have  the  land  in  controversy  decreed  to 
him  he  must  allege  and  prove  that  there  was  a  parol  gift  of  the  land, 
an  entry  by  him  into  actual,  open  possession  of  the  land,  and  that  he 
placed  on  the  land,  because  of  the  gift,  valuable  and  permanent  im- 
provements. The  decree  in  his  favor  must  be  based  on  the  proposition 
that  his  relation  to  the  land  has  been  so  changed  by  the  alleged  gift 
that  to  apply  the  statute  of  frauds  to  the  transaction  would  result  in 
the  perpetration  of  a  fraud  upon  his  rights.  Sullivan  v.  O'Neal,  66 
Texas,  433. 

The  first  assignment  of  error  attacks  the  refusal  of  the  lower  court 
to  sustain  a  special  exception  to  that  part  of  the  petition  which  alleges 
that  appellee  had  been  adopted,  when  a  child,  by  Bruno  Ortiz  and  had 
been  reared  by  him,  that  appellee  had  labored  for  him  on  his  ranch 
and  farm,  and  that  on  or  about  June  10, 1898,  said  Ortiz,  in  recogni!tion 
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of  his  past  services  and  for  the  love  and  affection  he  had  for  appellee, 
had  pointed  out^  given,  designated,  set  apart,  transferred  and  delivered 
to  appellee  forty  acres  of  land.  It  was  further  alleged  '^thfft  immediaitely 
upon  the  gift  and  delivery  of  possession  of  said  property  to  him  by  the 
said  Bruno  Ortiz^  he  began  to  improve,  cultivate,  use  and  enjoy  the 
same,  and  to  pay  taxes  thereon,  and  has  so  used,  improved,  cultivated 
and  enjoyed  the  same  to  his  own  use  and  benefit  and  paid  the  taxes 
thereon  from  said  time  up  to  and  including  the  present  date,''  which  he 
alleged  was  more  than  five  years. 

The  first  ground  of  the  exception  to  the  pleading  is  that  the  fact 
that  appellee  had  been  reared  by  Bruno  Ortiz  and  that  the  former  had 
worked  for  the  latter,  can  not  give  title  to  the  land,  is  sound,  and  it  is 
clear  that  it  was  not  so  claimed  by  appellee,  the  allegations  being  merely 
made  as  tending  to  show  why  Ortiz  made  the  gift.  The  allegations  were 
not  absolutely  essential,  but  they  served  as  matters  of  inducement  lead- 
ing up  to  the  gift  and  the  court  did  not  err  in  not  striking  them  out 

Another  exception  to  the  pleading  was  that  there  was  no  allegation  of 
acceptance  of  the  gift  and  making  of  improvements  by  reason  thereof. 
There  was  an  allegation  of  immediate  improvement  and  use  of  the 
land,  and  that  clearly  evinced  acceptance  of  the  gift.  The  other  part 
of  the  exception  is  that  possession,  use  and  enjoyment  of  the  land  for 
more  than  five  years  would  not  give  title.  Standing  alone  they  would 
not,  but  such  matters  when  viewed  in  connection  with  a  parol  gift 
might  give  title.  Wells  v.  Davis,  77  Texas,  636.  There  are.  several 
propositions  under  the  assignment  which  have  no  basis  in  the  exception 
on  which  the  assignment  is  based. 

The  exception  to  that  part  of  the  answer  setting  up  the  fact  that  the 
widow  of  Ortiz  had  measured  off  the  land  in  January,  1905,  should 
have  been  stricken  out.  Such  act  could  not  affect  the  accrued  rights  of 
the  minor.  The  error,  however,  does  not  necessarily  require  a  reversal, 
because  no  evidence  was  introduced  on  the  subject  and  the  issue  was 
not  presented  to  the  jury. 

There  is  an  allegation  that  the  death  of  Bruno  Ortiz  occurred  on 
October  3, 1904,  and  that  on  December  8, 1904,  appellee  had  commenced 
and  since  completed  certain  improvements  on  the  land  of  certain  values. 
There  can  be  no  manner  of  doubt  that  if  the  title  to  the  land  was  ac- 
quired it  must  have  been  acquired  before  the  death  of  Bruno  Ortiz,  and 
no  improvements  made  after  that  time  could  be  used  as  a  circumstance  to 
sustain  an  equitable  title  to  the  land,  and  the  exception  to  that  part  of 
the  answer  should  have  been  sustained.  The  title  made  under  the  parol 
gift  depended  on  actual  possession  of  the  land,  by  virtue  of  the  gift,  and 
improvements  made  on  the  faith  of  such  gift.  Possession  beginning  and 
improvements  made  after  the  death  of  the  donor,  and  years  after  the  al- 
leged time  of  the  gift,  would  not  constitute  a  case  in  equity,  requiring 
the  setting  aside  of  a  positive  statute.  If  the  improvements  were  not 
placed  on  the  land  before  the  death  of  the  donor,  the  title  had  not  at- 
tached before  that  time  and  on  his  death  the  title  immediately  passed 
to  his  heirs,  and  would  not  be  defeated  by  a  donee  making  improve- 
ments. Without  the  improvements  having  been  made,  no  fraud  was  per- 
petrated by  the  descent  of  title  to  the  heir  of  Bruno  Ortiz,  and  without 
the  perpetration  of  such  fraud  on  the  rights  of  appellee,  a  court  of 
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equity  could  not  interfere.  The  death  of  the  donor  before  the  execution 
of  the  parol  contract  annulled  it,  and  the  donee  can  not  ask  for  specific 
performance  of  the  contract  merely  on  account  of  improvements  made 
after  annulment  of  the  contract  by  death.  It  is  evident  that  the  alle- 
gations of  appellee,  when  the  value  of  the  improvements  are  set  forth, 
were  not  made  for  the  purpose  of  showing  a  circumstance  to  uphold 
the  parol  gift,  but  for  the  purpose  of  forming  a  basis  for  a  prayer  for 
improvements  in  good  faith,  in  case  the  title  was  decreed  against  him. 
The  court  instructed  the  jury  not  to  consider  any  act  or  improvement 
made  by  appellee  after  the  death  of  Bruno  Ortiz  as  evidence  of  a  gift 
from  him.  It  would  seem,  therefore,  that  Whatever  error  was  comr 
mitted  in  overruling  the  exception  was  not  allowed  to  influence  the 
verdict  of  the  jury.  The  following  allegation  is  found  in  the  latter 
part  of  the  answer:  'This  defendant  shows  that  since  his  boyhood  he 
has  rendered  valuable  services  both  to  the  plaintiff,  Polonia  Martinez  de 
Bodriguez,  and  her  former  husband,  Bruno  Ortiz,  in  the  management 
of  their  property  and  in  manual  labor,  and  that  the  said  services  above 
referred  to  were  reasonably  worth  a  sum  largely  in  excess  of  the  said 
property  transferred  and  delivered  to  him,  and  that  such  services  were 
reasonably  worth  the  sum  of  thirty-six  hundred  ($3600)  dollars.''  The 
exception  should  have  been  sustained  to  that  allegation,  which  had  no 
place  whatever  in  the  suit.  No  contract  of  sale  of  the  land  to  appellee, 
in  consideration  of  the  services  rendered,  was  attempted  to  be  set  up 
in  the  answer,  the  ground  of  recovery  relied  on  being  a  parol  gift. 

The  testimony  offered  by  appellee  was  to  the  effect  that  he  was  an 
adopted  son  of  Bruno  Ortiz,  that  he  was  reared  by  him,  and  that  in 
1898,  40  acres  of  land  was  given  to  him  by  Bruno  Ortiz.  He  lived  with 
Bruno  Ortiz  at  that  time  and  continued  to  live  with  him  until  his  death. 
Appellee  did  not  move  on  or  live  on  the  forty  acres  of  land,  claimed  by 
him,  until  after  the  death  of  Bruno  Ortiz  in  1905.  He  built  no  im- 
provements on  the  land  before  the  death  of  Bruno  Ortiz,  the  only  thing 
that  he  did  in  connection  with  it  was  to  grub  about  five  acres  of  it  and 
put  it  in  cultivation,  and  nothing  was  done  to  separate  the  40  acres 
from  the  other  land  owned  by  Bruno  Ortiz  until  about  a  year  after  his 
death,  when  appellee  built  a  fence  on  the  east  end  of  the  land  which 
separated  it  from  the  other  land.  No  improvements  of  any  kind  were 
made  on  the  land  prior  to  the  death  of  Bruno  Ortiz,  and  although  one 
rather  enthusiastic  witness  for  appellee  swore  that  the  latter  was  living 
with  his  first  wife,  on  the  forty  acres  of  land  three  or  four  years  before 
Bruno  Ortiz  died,  appellee  swore  positively  that  he  and*  his  first  wife 
never  lived  on  the  forty  acres  of  land,  and  that  he  never  even  told 
her  that  he  owned  the  land.  He  was  divorced  from  her  in  1902, 
about  two  years  before  Bruno  Ortiz  died.  It  is  admitted  by  the  parties 
that  appellee  never  lived  on  the  forty  acres  of  land  until  after  the  death 
rf  Bruno  Ortiz.  As  before  stated,  appellee  did  nothing  in  connection 
with  the  land,  except  to  clear  about  five  acres  of  it,  and  use  the  wood 
that  came  off  of  it,  and  he  cultivated  it  in  connection  with  other  land 
belonging  to  Bruno  Ortiz.  The  latter  assessed  it  for  taxation  and  ap- 
pellee never  assessed  the  land  although  he  stated  that  he  gave  $2.00 
every  year  to  Ortiz  with  which  to  pay  taxes.    It  is  admitted  that  the 
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minor,  Antonio  Ortiz,  is  the  sole  heir  of  Bruno  Ortiz.  His  mother  died 
while  the  suit  was  pending. 

Under  the  law  and  facte,  hereinbefore  stated,  appellee  failed  to  make 
out  a  parol  gift  of  the  land  to  him.  After  the  alleged  gift  he  did  not 
change  his  position  but  lived  on  another  portion  of  the  land  of  his 
foster-father,  as  before,  and  did  nothing  in  connection  with  the  land 
except  to  clear  up  about  five  acres  of  it  as  he  had  cleared  and  put  in 
cultivation  other  land  belonging  to  Bruno  Ortiz.  Jones  v.  Carver,  59 
Texas,  293.  He  did  not  assert  title  to  the  land  to  his  first  wife,  although 
she  lived  with  him  for  four  years  after  the  alleged  gift  was  made,  and 
the  first  real  assertion  of  title  was  long  after  the  death  of  Bruno  Ortiz. 
He  did  not  place  himself  in  tt  worse  position  by  reason  of  the  gift,  but 
on  the  other  hand,  he  used  the  crops  raised  on  the  land  and  the  wood 
cut  off  it  and,  instead  of  losing  an}rthing,  gained  by  the  transaction. 

The  case  of  Ryan  v.  Wilson,  56  Texas,  36,  we  think,  is  analogous  to 
this.  In  that  case  Hirshfield  verbally  agreed  to  convey  to  Canto  and 
Stein  certain  lots,  and,  before  possession  was  taken  and  improvements 
made,  died.  The  vendees  went  into  possession  after  his  death  and  made 
valuable  improvements  on  the  lots,  and  the  court  held :  ''The  fact  that 
Canto  and  Stein  went  upon  the  lots  after  the  death  of  Hirshfield  and 
put  valuable  improvements  upon  them  would  not  affect  the  rights  of 
the  minor  legatees,  for  they  could  not  thus  be  improved  out  of  their 
rights  to  the  lots.*'  To  the  same  effect  is  the  case  of  Hamilton  v.  Ogee 
(Kan.),  62  Pac,  708,  and  Hutchison  v.  Chandler,  47  Texas  Civ.  App., 
124. 

None  of  the  elements  necessary  to  uphold  a  claim  for  improvements 
in  good  faith  is  present  in  this  case,  but  as  the  improvements  were  made 
and  appellant  will  get  the  benefit  of  them  we  do  not  feel  disposed  to 
allow  for  rents  or  the  wood  sold  by  appellee  off  the  land. 

The  judgment  of  the  lower  court  is  reversed  and  judgment  here 
rendered  that  appellant  as  guardian  of  the  minor,  Antonio  Ortiz,  recover 
of  appellee  the  land  in  controversy  and  all  costs  in  this  behalf  expended. 

Reversed  and  rendered. 


FoBT  Worth  &  Denver  City  Railway  Company  v.  R.  S.  Hays. 

Decided  May  23,  1908. 

Trial— Improper  Ari^uaent. 

Argument  and  conduct  of  counsel  for  plaintiff  in  a  damage  suit  against  a 
railroad  company,  considered,  and  held  to  be  so  inflammatory  and  so  often  re> 
peated  in  violation  of  the  rule  which  requires  counsel  to  confine  themselyes  to 
the  record,  as  to  require  a  reversal  of  a  judgment  for  the  plaintiff. 

Appeal  from  the  District  Court  of  Tarrant  County.     Tried  below 
before  Hon.  Irby  Dunklin. 

Spoonis,  Thompson  &  Barwise,  for  appellant. 

Wallace  &  Mount  and  McCart,  Bowlin  &  McCart,  for  appellee. 
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PBESLEB,  Associate  Justice. — This  was  an  action  for  personal 
injuries  by  a  passenger  and  resulted  in  a  verdict  and  judgment  in  his 
faTor  for  seven  thousand  five  hundred  dollars,  from  which  this  appeal 
is  prosecuted. 

Just  as  the  train  left  Wichita  Falls  it  struck  an  engine  standing  on 
the  main  track  at  the  coal  chute,  where  it  was  being  coaled,  with  such 
force  as  to  throw  appellee  from  the  seat  or  arm  of  the  seat  occupied  by 
him  to  the  floor  of  the  car,  thereby  producing,  as  alleged,  a  severe  in- 
ternal injury,  termed  by  some  of  the  expert  witnesses,  "chronic  my- 
elitis.^' This^  collision  was  alleged  in  the  petition  to  have  been  produced 
through  the  negligence  of  the  employes  in  charge  of  the  passenger  train. 
The  evidence  tended  to  prove,  however,  as  was  in  effect  alleged  in  the 
answer,  that  the  collision  was  due  to  the  inability  of  the  employes  in 
charge  of  the  passenger  train  to  discover  the  engine  in  time  to  prevent 
the  collision,  because  it  was  a  dark,  cloudy  morning  and  because  of  the 
black  coal  smoke  and  steam  which  the  wind  was  driving  in  that  direction 
from  four  or  five  other  locomotives  standing  near  the  one  being  coaled. 

There  was  no  material  conflict  in  the  testimony  as  to  the  circum- 
stances attending  the  collision,  and  it  seems  that  appellee  was  the  only 
person  injured.  As  to  the  extent  of  his  injuries  the  evidence  was  con- 
flicting. The  testimony  of  himself  and  his  neighbors  from  Bockwall 
County,  together  with  that  of  the  doctors  introduced  by  him,  tending  to 
show  that  he  had  sustained  the  internal  injury  of  which  he  complained, 
and  that  it  was  of  such  character  as  to  warrant  the  verdict,  while  the  evi- 
dence of  two  doctors  introduced  by  appellant,  who  examined  him  during 
{he  trial,  tended  to  show  that  he  was  then  in  a  normal  condition,  and 
had  not  suffered  the  internal  injuiy  of  which  he  complained. 

The  errors  are  mainly  assigned  to  the  digressions  and  inflammatory 
remarks  of  counsel  for  appellee  in  the  closing  argument  to  the  jury. 
This  argument  is  set  out  in  full  in  the  stenographer's  notes  and  we  have 
carefullv  read  and  considered  it  in  consultation.  In  some  instances  ob- 
jections  were  raised  to  the  remarks  at  the  time  they  were  made,  where- 
upon the  court  promptly  sustained  the  objections  and  afterwards  in- 
ehncted  the  jury  to  exclude  them  from  their  consideration.  In  some  in- 
stances when  objection  was  made  and  the  matter  excluded,  counsel  pro- 
ceeded to  discuss  other  matters  not  in  the  record  in  such  manner  as 
perhaps  to  discourage  the  efforts  of  counsel  for  appellant  in  making  ob- 
jections. It  was  facetiously  suggested  in  oral  argument  before  us  that 
the  complaint  which  counsel  for  appellant  desired  to  present  was  not 
so  much  that  counsel  for  appellee  in  his  closing  address  to  the  jury 
had  gone  out  of  the  record,  as  that  he  had  never  gotten  into  it,  and  the 
repeated  digressions  as  set  forth  in  the  record  lend  coloring  to  this 
humorous  suggestion.  For  instance,  on  the  question  of  liability,  counsel 
disclaimed  negligence  on  the  part  of  the  engineer  of  the  train,  although 
that  was  the  ground  laid  in  the  petition,  but  argued  that  the  coaling  of 
the  engine  on  the  main  line  was  the  grossest  negligence,  and  that  it 
should  have  been  done  on  the  side  track,  stating  that  "generally  there 
is  where  they  coal  engines— do  the  coaling  on  side  tracks/*  of  which 
there  was  neither  pleading  nor  proof.  On  the  case  as  a  whole  and  on 
the  question  of  the  measure  of  damages,  the  following  were  some  of  the 
ezdiunationB  made: 
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"Oh!  how  unfortunate  it  is  for  a  poor  man  in  humble  circumstanceB 
if  he  gets  into  a  fight  with  a  corporation  or  a  railroad.'' 

"Four  different  times  this  plaintiff  has  been  here  knocking  at  the 
courthouse  to  try  his  lawsuit — ^his  witnesses  living  in  an  adjoining 
county — ^his  doctors  living  in  an  adjoining  county." 

"There  isn't  enough  money  in  Tarrant  County  for  me  to  stand  be- 
fore a  jury  of  my  country,  where  I  have  lived  for  thirty  years,  and  de- 
fend a  fake  case." 

With  reference  to  the  testimony  of  doctors,  counsel  declared  that  it 
had  become  so  in  this  country  that  the  testimony  of  doctors  had  become 
almost  a  stench  to  the  nostrils  in  the  courthouse ;  that  a  man  could  com- 
mit the  bloodiest  murder  in  the  world,  and  if  he  had  money  he  could 
prove  that  he  was  innocent;  that  doctors  testified  to  opinions  and  you 
can  not  convict  them  for  perjury;  that  if  a  man  commits  the  bloodiest 
murder  in  the  world  and  has  money,  he  can  bring  doctors  from  the  four 
quarters  of  the  world  and  prove  that  he  is  insane ;  that  a  man  may  work 
and  become  rich,  earn  and  accumulate  his  property,  and  when  he  be- 
comes old  and  feeble  and  wills  his  property,  someone  comes  in  and  con- 
tests his  will  in  court,  and  the  newspapers  are  full  of  illustrations  of 
how  the  doctors,  with  so-called  theories  and  hypotheses,  will  come  into 
the  courthouse  for  pay  and  give  their  judgment  and  opinion  that  a  man 
was  insane  and  not  capable  of  devising  his  property. 

Appellant's  counsel  had  argued  that  one  Dr.  Sorrell,  who  had  ex- 
amined the  appellee  in  connection  with  another  doctor  from  Rockwall 
County,  had  not  been  produced.  Responding  to  this  counsel  for  appel- 
lee used  this  language :  ''Where  is  Dr.  Sorrell  ?  He  has  been  here  as  a 
witness.  We  had  him  up  here  to  court,  trying  to  reach  this  case.  Here 
are  the  witnesses.  You  come  right  to  my  office  and  I  will  satisfy  you 
that  it  is  not  a  fake,  I  said  to  Mr.  Barwise,  as  the  evidence  develops,  and 
Mr.  Barwise  was  there  and  examined  these  witnesses — all  of  them.  He 
talked  to  Dr.  Sorrell — ^he  was  here,  because  four  different  times  this 
case  came  up  for  trial.  We  did  not  have  Dr.  Sorrell  here  this  time.  He 
is  a  physician — the  evidence  develops — a  physician  for  a  railroad,  and 
you  (referring  to  the  attorney  for  the  defendant,  Mr.  Barwise)  took 
him  to  your  office  and  you  talked  with  Sorrell."  It  is  admitted  that  the 
statement  that  the  attorney  for  appellant  had  taken  him  to  his  office  and 
there  talked  with  him  was  not  true,  but  it  is  insisted  that  that  is  im- 
material since  he  had  talked  to  the  witness  in  the  office  of  counsel  for 
the  appellee.  But  perhaps  the  jury  may  have  thought  from  this  state- 
ment that  the  counsel  for  the  railway  had  had  another  talk  with  him 
in  its  own  office,  which  might  account  for  his  not  being  produced. 

It  is  insisted  that  some  of  the  objectionable  language  quoted  above 
was  provoked  by  the  merciless  assault  made  by  counsel  for  appellant  in 
his  argument  on  appellee  as  a  malingerer  and  on  his  case  as  a  fake  case, 
the  language  of  which  address,  however,  is  not  set  out. 

After  devoting  considerable  time  and  consideration  to  this,  the  main 
feature  of  the  appeal,  we  have  finally  concluded  that  the  rule  which 
requires  counsel  to  confine  himself  to  the  record  was  so  repeatedly 
trampled  under  foot  by  him  and  in  some  instances  the  language  em- 
ployed was  so  infiammatory  that  we  would  not  be  warranted  in  holding 
that  the  argument  did  not  have  the  desired  effect. 
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The  foregoing  opinion  in  this  case  was  prepared  bj  Ex- Associate  Jus- 
tice Stephens,  prior  to  his  retirement  from  the  bench,  with  the  full  con- 
currence of  the  other  members  of  the  court ;  it  was  not,  however,  handed 
down  by  Judge  Stephens,  but  left  as  ^^memoranda*'  with  the  following 
indorsement:  ^'Not  being  entirely  satisfied  with  this  disposition  the 
case  is  left  for  my  successor/'  After  examination  at  considerable  length 
of  the  record  and  the  authorities  cited,  and  upon  full  consultation  with 
the  other  members  of  the  court,  I  am  constrained  to  adopt  the  foregoing 
opinion  and  to  hold  that  the  judgment  should  be  reversed  and  the  cause 
remanded  for  a  new  trial,  and  it  is  so  ordered. 

Reversed  and  remanded. 


Continental  Oil  &  Cotton  Company  v.  W.  0.  Scott. 

Decided  May  23,  1908. 

1.— Xaster  and  Servant — ^Defective  Machinery— Asinmed  Bilk. 

In  an  action  by  a  ginner  against  a  gin  company  for  damasM  for  personal 
injuries  received  while  tending  a  gin  and  caused  by  defective  madiinery,  evidence 
considered,  and  held  to  show,  as  matter  of  law,  that  plaintiff  assumed  the  risk 
of  using  the  machinery,  and  to  require  a  peremptory  instruction  for  the  de- 
fendant. 


8. — Same — ^Instractlons  of  Master — Case  Distinguished. 

Where  defects  in  machinery  are  so  open  and  obvious  as  to  be  matter  of 
common  knowledge  and  to  impress  anyone,  even  though  he  be  unskilled,  that 
the  use  of  the  machine  is  therebjr  rendered  dangerous,  he  can  not  excuse  himself 
for  a  continued  use  of  the  machine  by  an  alleged  reliance  upon  the  assurance  of 
his  master  that  the  use  of  the  machine  was  not  dangerous.  Gulf,  Colorado  & 
Santa  Fe  Railway  Co.  v.  Wells,  16  8.  W.  1025,  distinguished. 

Appeal  from  the  District  Court  of  Taylor  County.  Tried  below  be- 
fore Hon.  J.  H.  Calhoun. 

Alexander  &  Thompson  and  Hardwicke  &  Hardmcke,  for  appellant. 
— ^The  court  should  have  directed  a  verdict  for  defendant,  because  the 
plaintiff  testified  that  the  defect  complained  of  in  the  gin  stand  was 
open,  patent  and  well  known  to  him^  as  well  as  the  effect  of  such  defect 
in  permitting  the  gin  stand  to  fall  as  it  had  on  at  least  one  occasion  prior 
to  the  accident.  Further,  the  testimony  of  plaintiff  was,  that  at  the 
time  of  the  accident  he  was  a  ginner  of  fifteen  years*  experience;  that 
he  had  more  opportunity  to  discover  the  defect  than  any  other  person 
working  in  or  around  the  gin,  and  all  of  the  other  testimony  introduced 
tended  to  corroborate  the  testimony  of  the  plaintiff  to  the  point  that 
with  knowledge  he  assumed  the  risk  incident  to  the  service  as  it  was 
conducted,  and  especially  the  risk  from  the  condition  of  the  gin  stand, 
eipresslv  complained  of.  Ft.  Worth  Stock  Yards  Co.  v.  Wittenburg, 
78  S.  W.,  363;  Trinity  &  B.  V.  Ry.  Co.  v.  Perdue,  101  S.  W.,  486; 
St.  Louis,  S.  W.  Ry.  Co.  v.  Brisco,  99  S.  W.,  1021 ;  Missouri,  K.  &  T. 
Rv.  Co.  V.  Hanson,  90  S.  W.,  1122;  Day  v.  Houston  &  T.  C.  Rv.  Co., 
101  S.  W.,  1044 ;  Klutts  Bros.  v.  Gibson,  83  S.  W.,  404 ;  Ladonia  Oil 
Co.  V.  Shaw,  65  S.  W.,  693;  Quill  v.  Houston  &  T.  C.  Rv.  Co.,  93 
Texas,  616;  Parish  v.  Missouri,  K.  &  T.  Ry.  Co.,  76  S.  W.,  235;  Joske 
V.  Irvine,  91  Texas,  675;  Choate  v.  San  Antonio  &  A.  P.  Ry.  Co.,  44 
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S.  W.,  69 ;  Smith  v.  Armour  &  Co.,  84  S.  W.,  675,  with  the  authorities 
reviewed  therein  by  Chief  Justice  Comior;  Poindexter  v.  Kirby  lAr. 
Co.,  101  Texas,  322;  Kirby  v.  Cartwright,  20  Texas  Ct.  Rep.,  614; 
Gulf,  W.  T.  &  P.  By.  Co.  v.  Wittnebert,  108  S.  W.,  153 ;  Gulf,  C.  &  S. 
P.  By.  Co.  V.  Walters,  20  Texas  Ct.  Bep.,  619. 

Wagsiaff  &  Davidson,  for  appellee. — The  appellant  having  assured  the 
appellee  that  the  gin  stand  was  all  right  and  not  dangerous  after  appel- 
lee called  the  attention  of  appellant  to  the  defect  in  the  gin  stand,  ap- 
pellee had  a  right  to  rely  on  the  superior  knowledge  of  appellant  and  to 
continue  working  at  his  post.  Gulf,  C.  &  S.  P.  By.  v.  Wells,  16  S.  W., 
1027,  1028,  79  S.  W.,  727;  26  Cyc,  p.  1213. 

PBESLEB,  Associate  Justice. — Appellee,  as  plaintiff  below,  sued 
appellant,  as  defendant  in  the  District  Court  of  Taylor  County,  Texas, 
for  damages  on  account  of  personal  injuries  sustained  by  plaintiff  on 
the  29th  day  of  September,  1905,  while  employed  by  the  defendant  com- 
pany as  a  ginner  at  Merkel,  in  Taylor  County,  Texas.  It  was  alleged 
that  plaintiff  was  injured  on  account  of  a  defective,  broken  and  danger- 
ous gin  stand,  the  defect  being  that  the  breast  of  the  gin  stand  when 
raised  would  not  remain  up  on  account  of  the  fact  that  the  machinery 
was  worn,  broken  and  defective;  that  plaintiff  did  not  know  of  this 
defect,  but  that  defendant  did  know  of  the  defect  and  failed  to  warn 
the  plaintiff  of  the  danger,  but  represented  to  the  plaintiff  that  it  was 
all  right,  and  that  defendant  required  the  plaintiff  to  raise  the  breast 
of  the  gin  stand  and  to  use  a  small  stick  to  clean  the  saws  connected 
with  the  gin  stand — by  reason  of  all  which  alleged  negligence  plaintiff 
was  injured,  resulting  in  the  laceration  and  loss  of  his  arm  by  being  cut 
by  the  gin  saws  due  to  the  breast  of  the  gin  stand  falling  and  carrying 
his  hand  into  the  saws  thereof. 

Por  answer,  besides  the  general  denial,  defendant  specially  plead  that 
if  there  was  any  danger  connected  with  or  incident  to  the  operation  of 
the  gin  stand,  the  same  was  known  to  plaintiff,  in  that  he  was  an  ex- 
perienced hand,  and  that  the  alleged  defects  were  patent,  open  and 
known  to  plaintiff,  and  such  defects,  if  any,  were  not  known  to  this  de- 
fendant. Por  further  answer  defendant  plead  that  the  injuries  of  plain- 
tiff were  due  to  his  own  want  of  care  and  negligent  acts,  which  were  the 
direct  and  proximate  cause  of  the  injuries,  and  precluded  any  recovery. 
Defendant  further  plead  that  the  injury  to  plaintiff  was  the  result  of 
his  violation  of  instructions  which  were  given  to  him,  namely,  not  to 
expose  his  hands  in  cleaning  the  gin  saws,  but  to  use  the  stick  and 
block. 

A  trial  of  the  case  resulted  in  a  judgment  for  plaintiff  for  the  sum 
of  three  thousand  dollars.  Defendant's  motion  and  supplemental  mo- 
tion for  a  new  trial  were  overruled,  to  which  order  exception  was  taken 
and  in  open  court  notice  of  appeal  was  given  by  defendant  to  the  Court 
of  Civil  Appeals  for  the  Second  Supreme  Judicial  District.  On  motion, 
orders  were  entered  by  tlie  court,  granting  twenty  and  thirty  days  time, 
respectively,  in  which  to  prepare  the  record  for  appeal.  The  appeal  has 
been  duly  perfected,  and  the  case  is  presented  herein  on  the  following 
assignments  of  error. 
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Appellant's  £r8t  assignment  of  error  is  as  follows:  ^^The  honorable 
trial  court  erred  in  refusing  defendant's  special  charge  No.  1,  in  which 
the  court  was  requested  to  direct  a  verdict  for  the  defendant^  because 
upon  the  uncontradicted  and  undisputed  testimony  plaintiff  should  have 
been  held  precluded  from  any  recovery  as  a  matter  of  law,  in  that  the 
undisputed  evidence  shows  that  he  was  an  experienced  ginner,  and  the 
alleged  defect  in  the  machinery  of  which  he  complained  was  open,  patent 
and  well  known  to  him,  together  with  the  effect  of  such  condition  in 
the  machinery,  and  the  evidence  was  undisputed  that  with  such  knowl- 
edge he  assumed  the  risk  incident  to  the  business  as  conducted.  His 
own  testimonv  was  too  inconsistent  and  contradictorv  to  sustain  an  is- 
sue  in  his  behalf,  in  that  on  former  trial  it  is  shown  he  testified  he  was 
holding  the  gin  breast  at  the  time  of  the  accident,  whereas,  on  last  trial 
he  testified  to  contrary,  besides  other  testimony  discrediting  him  as  a 
witness,  and  evidencing  his  contributory  negligence.*' 

We  are  inclined  to  the  opinion  that  the  trial  court  erred  in  refusing 
at  the  request  of  appellant  to  give  a  peremptory  charge  to  the  jury  to 
return  a  verdict  for  the  defendant,  and  that  plaintiffs  assignment  of 
error  as  hereinbefore  set  out  should  be  sustained,  the  plaintiff  having 
testified  that  the  defect  complained  of  in  the  gin  stand  was  op^,  patent 
and  well  known  to  him,  as  well  as  the  effect  of  such  defect  in  permitting 
the  gin  stand  to  fall  as  it  had  on  at  least  one  occasion  prior  to  the  acci- 
dent. Further,  the  testimony  of  plaintiff  was  that  at  the  time  of  the 
accident  he  was  a  ginner  of  fifteen  years'  experience;  that  he  had  more 
opportunity  to  discover  the  defect  than  any  other  person  working  in 
or  around  the  gin,  and  all  of  the  other  testimony  introduced  tended  to 
corroborate  the  testimony  of  the  plaintiff  to  the  point  that  with  knowl- 
edge he  assumed  the  risk  incident  to  the  service  as  it  was  conducted, 
and  especially  the  risk  from  the  condition  of  the  gin  stand,  expressly 
complained  of. 

Plaintiff  testified  that  'Hhe  gin  stand  was  defective,  because  the  small 
bar  that  keeps  the  lever  from  working  back  and  forth  lengthwise  of  the 
stand  had  been  broken  off.  I  don't  know  as  I  can  exactly  say  when  I 
noticed  this  bar  being  broken  off,  but  I  had  spoken  to  the  superinten- 
dent either  the  day  of  the  ^accident  or  the  day  before,  and  told  him  that 
bar  was  off;  I  don't  clearly  remember  what  he  said  in  reply.  I  came 
to  learn  of  this  defect  in  the  gin  stand  by  seeing  that  bar  off."  Plaintiff 
further  testified:  *TiIy  way  of  uncholnng  a  gin  was  to  take  the  top 
breast  off,  leaving  the  saws  visible,  and  I  was  doing  that,  and  the  super- 
intendent, Mr.  Johnson,  came  around  and  told  me  not  to  do  that;  that 
it  was  taking  up  too  much  time,  but  to  take  a  stick  and  raise  the  breast 
and  job  it  in  the  gin  that  way  (illustrating),  and  he  says  the  saws  will 
then  take  it  off.  I  told  him  that  I  had  never  done  that  before  in  my 
life;  and  so  the  first  opportunity  I  did  that — ^the  first  stroke  I  made  a 
gin  breast  fell  down  and  taken  my  arm  off.  The  guide  bar  was  off  the 
gin  stand ;  that  is  a  bar  that  goes  up  and  holds  the  side  of  the  breast — 
a  lever  that  comes  up  there  about  two  inches  wide — a  little  slide  com- 
ing up  by  the  side  of  it,  and  that  lever  works  in  this  slot,  and  that  keeps 
the  bar  from  wabbling  off  that  little  catch  or  tit  there  for  it  to  rest  on; 
and  this  guide  bar  was  completely  off  and  did  not  keep  the  lever  from 
wabbling,  and  this  breast  fell  off,    I  never  examined  the  notch  in  the 
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lever;  but  tiiis  guide  was  gone;  it  had  dropped  off  and  was  just  hanging 
down ;  it  was  placed  there  to  keep  the  lever  from  wabbling  out  of  ite 
place;  I  called  the  superintendent's  attention  to  that  guiae  being  off 
that  day  or  the  day  before,  I  am  not  positive  which;  that  is  the  first 
that  I  knew  of  it  being  off.  The  superintendent,  Mr.  Johnson,  told  me 
that  it  was  all  right,  to  go  right  on  ahead;  that  the  gin  was  all  right. 
There  is  a  bottom  breast  that  holds  that  top  breast  off  and  that  lets  all 
of  the  cotton  out  of  the  roll,  and  then  you  see  nothing  but  the  saws. 
The  lint  sticks  to  the  ribs  if  there  is  any  there,  and  if  you  lift  up  the 
breast  you  can  see  anything  down  to  the  bottom  of  the  breast,  and  he 
instructed  me  to  raise  that  lever  and  take  a  stick  and  job  in  there.  It 
takes  more  time  to  take  off  the  top  breast;  you  have  to  then  form  an- 
other roll;  still,  I  do  not  know  whether  it  does  take  so  much  more  time. 
When  you  shove  this  lint  up  in  the  ribs  it  is  liable  to  cause  such  friction 
as  to  set  the  gin  afire,  and  I  called  his  attention  to  that.  I  got  my  right 
hand  caught  in  the  gin.  I  do  not  know  what  kind  of  a  stick  it  was ;  it 
was  just  a  little  stick  lying  there  in  the  hall  between  the  two  gin  bat-* 
teries;  I  do  not  know  how  it  come  there;  I  never  saw  it  before  in  my 
life,  and  I  just  picked  it  up  and  shoved  it  up  in  the  gin ;  I  do  not  know 
how  far  my  hand  was  up  in  the  gin;  the  breast  came  down  the  first 
stroke  I  made ;  I  can  not  tell  how  hard  or  how  easy  it  went ;  the  first 
stroke  I  made  it  was  gone,  and  that  is  all  I  can  tell  about  it.  I  have 
run  gins  off  and  on  for  fifteen  years — ^just  a  laborer  around  gins.  I 
am  not  an  educated  man — I  suppose  not;  I  educated  myself;  I  went  to 
school  about  six  months ;  I  am  not  a  machinist ;  don't  know  much  about 
machinery.  I  never  followed  the  occupation  of  fixing  or  repairing  gins. 
.  .  .  I  had  been  running  gins  up  to  the  time  I  took  this  employment, 
off  and  on  for  about  fifteen  years ;  not  at  it  every  year.  In  one  sense,  I 
told  Mr.  Guitar  that  I  had  had  experience  as  a  ginner;  in  one  sense  of 
the  word  I  am  a  ginner.  I  had  been  running  the  gins  in  question  from 
the  11th  of  September,,  to  the  29th,  daily.  The  lever  that  I  spoke  of  at 
the  side  of  the  gin  could  be  easily  seen;  it  comes  right  up  by  the  side 
of  the  gin;  you  don't  have  to  remove  anything  to  see  itr-right  open 
before  your  eyes;  I  could  see  that  it  was  loose,  and  called  the  super- 
intendent's attention  to  it;  I  had  seen  it  drop  down  once  before  that  I 
knew  of,  and  don't  recollect  whether  more  than  that  or  not.  The  pur- 
pose of  this  lever  was  to  hold  the  breast  up ;  suppose  that  is  what  it  was 
put  there  for  in  the  operation  of  the  machinery.  My  idea  in  calling  the 
superintendent's  attention  to  that  was  that  it  was  off;  I  thought  that  it 
would  let  the  breast  fall  down ;  it  would  let  it  down.  .  .  .  The  super- 
intendent of  the  gin,  Mr.  Johnson,  had  authority  to  direct  me  where  to 
work  and  to  control  me  in  the  exercise  of  my  duties.  I  did  not  have  con- 
trol of  the  hands  all  the  way  through ;  it  takes  two  to  make  a  contract. 
I  did  not  tell  him  that  I  would,  or  would  not.  He  told  me  to  see  that 
the  hands  worked.  He  saw  me  there  working  with  the  saws  where  they 
were  choked,  with  the  top  breast  off,  and  he  told  me  to  use  a  stick  for 
that,  and  not  to  take  the  breast  off;  that  it  was  taking  up  too  much 
time  to  take  the  top  breast  off,  but  to  take  a  stick  and  job  up  there  in 
the  gin;  I  can  not  tell  what  kind  of  a  stick,  but  the  stick  was  about 
twelve  inches  long ;  I  may  have  testified  on  the  former  trial  that  it  was 
fifteen  inches  long — somewhere  in  the  neighborhood  of  that ;  it  was  just 
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a  stick  lying  there  in  the  hall  that  I  picked  up  and  made  the  job  with ; 
I  don't  know  whether  he  had  used  the  stick  there  before  he  showed  it 
to  me  or  not;  he  did  not  take  the  stick  and  show  me  how  to  use  it.  Of 
conrse^  a  man  would  have  sense  enough  not  to  put  his  hands  on  the  saws ; 
when  I  raised  the  top  breast  up  there  was  no  danger  of  letting  the 
breast  down  on  me ;  I  had  never  used  the  stick  that  way  before,  and  don't 
know  whether  he  intended  it  as  a  safeguard  or  not;  he  did  tell  me  this 
before  I  was  hurt.  The  reason  I  was  hurt,  the  gin  breast  fell  down  and 
caught  my  hand,  and  the  reason  it  fell  down  was  because  that  bar  or 
guide  was  off  and  the  lever  not  properly  adjusted;  it  fell  down,  but  I 
do  not  know  whether  it  fell  just  like  it  did  before  when  I  observed  it 
or  not;  I  never  knew  it  to  fall  up;  certainly  it  would  naturally  fall 
downward.  That  was  what  that  guide  was  there  for — ^to  sustain  that 
bar  or  lift.  I  did  testify,  I  suppose,  in  my  deposition,  that  I  knew  of 
no  one  there  that  knew  more  about  that  gin  stand  than  myself,  for  I 
run  the  gins  myself,  and  I  do  not  know  what  the  other  fellows  knew; 
I  don't  know  of  anybody  else  that  knew  of  this  to  fall  down  there  before 
.  .  .  When  I  got  both  these  breasts  up  I  depended  on  that  lever  to 
hold  them  up;  that  is  what  it  was  put  there  for;  and  by  pulling  it  it 
Taises  both  the  top  and  lower  breasts,  and  the  purpose  of  that  little  slot 
or  guide  is  to  keep  the  lever  from  giving,  so  as  to  keep  the  breast  up; 
the  lever  is  about  an  inch  wide  and  something  like  a  quarter  of  an  inch 
thick,  and  that  come  up  to  the  sides  of  the  end  of  the  gin  stand,  working 
in  a  little  groove  and  hooks  over  that  little  tit,  and  this  bar  or  guide  that 
I  speak  of  was  for  the  purpose  of  keeping  it  from  slipping,  and  if  it  was 
in  position  it  would  not  slip;  that  is  what  it  was  put  there  for.  It 
had  slipped  on  me  before  this;  one  time  it  fell  before;  I  knew  it  was 
there  for  that  purpose;  I  knew  it  waa  not  then  there,  and  I  called  their 
attention  to  it.  •  •  .  Of  course,  had  I  been  using  a  stick  fifteen 
inches  long  and  reaching  in  there  for  the  purpose  of  cleaning  the  gin, 
my  hand  would  have  been  fifteen  inches  further  from  the  saws  than  it 
would  had  I  been  using  my  fingers  for  the  purpose  of  cleaning  it.  I 
can  not  tell  where  my  hands  were  at  the  time,  or  where  I  had  that 
Btick;  I  just  reached  back  and  got  the  stick  and  made  a  punch.  I  can 
not  tell  whether  I  had  hold  of  the  end  or  in  the  middle  of  the  stick,  and 
the  breast  fell  down  on  me  when  I  first  made  the  job ;  evidently,  I  had 
hold  of  the  stick  by  the  end  close  to  the  saws ;  I  just  picked  it  up  and 
used  it  to  push  that  lint  up  by  instructions  given  me;  I  don't  know 
that  I  paid  very  much  attention  to  how  I  took  hold  of  that  stick  when 
I  picked  it  up;  I  found  it  down  there  in  the  gangway  .  .  .  the 
stick  was  about  fifteen  inches  long,  or  a  little  longer  possibly.     .    .     ." 

J.  W.  Maxwell,  witness  for  defendant,  testified :  '^My  business  inside 
was  merely  a  superior,  to  notice  if  all  seemed  to  be  working  well.  Mr. 
Scott  had  charge  of  the  gin  stands  and  thought  himself  competent  to 
attend  to  same,  and  so  expressed  himself."  This  witness  also  testified 
to  various  acts  of  taking  unnecessary  risks  and  of  carelessness  in  so 
doing  on  the  part  of  appellee  Scott.  On  one  occasion  he  states :  "I  saw 
Mr.  Scott  down  on  his  fioor  where  his  duty  lay,  off  and  on,  every  day 
I  was  there,  until  the  accident  happened.  Several  times  during  my 
oversight  of  the  ginnery  I  had  seen  him  put  his  bare  hands  between  the 
Tibs  and  the  breast  of  the  gins  whilst  they  were  at  work,  picking  out 
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lint  from  the  ribs  below  the  saws^  and  expostulated  with  him  about  it 
.  .  .  He  replied,  'I've  been  working  at  the  business  for  some  years, 
and  am  not  going  to  get  hurt/  ^ 

Fred  Guitar,  witness  for  defendant,  stated:  'TVTien  I  employed  Mr. 
Scott  he  told  me  he  had  had  several  years'  experience;  was  a  liiorough 
ginner/' 

J.  L.  Johnson,  witness  for  defendant,  testified :  ^'I  looked  after  some 
twenty  gins  for  the  company  at  that  time ;  I  think  I  brought  Mr.  Scott 
to  the  Merkel  gin  and  put  him  to  work;  I  took  him  over  from  Abilene 
in  a  buggy,  I  believe.  At  that  time  Mr.  Scott  had  the  management  of 
the  gin  hands  inside  the  gin  in  my  absence ;  I  made  him  manager  when 
I  was  absent.  .  .  .  Scott  was  a  good  ginner  and  seemed  to  under- 
stand his  business  all  right;  but  I  saw  him  doing  several  things  there 
that  I  would  not  like  mvself  to  do,  or  anv  one  about  it.  Sometimes  a 
gin  will  get  choked  up,  get  lint  in  the  ribs,  and  instead  of  his  using  a 
stick  and  punching  that  lint  out,  he  would  use  his  fingers;  and  I  says 
to  him :  TVill,  you  ought  not  to  do  that  f  I  says,  TEf  you  do  that^  may- 
be some  time  when  I  go  off  and  come  back  will  find  you  lying  out  dead 
and  all  cut  to  pieces.'  I  says.  Those  breasts  are  liable  to  drop  at  any 
time,'  and  told  him  not  to  monkey  around  those  saws  while  they  were 
running.  We  had  just  a  little  stick  to  punch  the  lint  out,  about  eighteen 
inches  long — something  like  that;  and  then  we  used  another  block  that 
we  put  under  the  breast  in  case  it  should  drop.  That  lever  sets  on  a 
little  notch,  and  sometimes  the  shaking  of  the  machinery  will  cause 
that  breast  to  drop,  and  when  that  block  is  used,  in  case  the  breast  should 
happen  to  drop,  it  could  not  catch  his  fingers.  There  was  a  block  there; 
I  think  maybe  the  block  I  had  there  was  a  foot  long — ^the  block  we  used 
under  the  breast.  I  don't  know  what  Mr.  Scott  was  using  at  the  time 
he  was  hurt." 

It  is  true  appellee  testifies  that  he  did  not  know  of  the  danger,  but 
we  are  inclined  to  hold  that  his  knowledge  and  experience  obtained  by 
many  years'  work  in  running  and  operating  gin  stands,  as  appears  from 
the  testimony,  clearly  disproves  the  truth  of  this  declaration  on  his 
part.  Upon  a  thorough  examination  of  the  case  of  Gulf,  Colorado  & 
Santa  ^e  Ry.  Co.  v.  Wells,  16  S.  W.,  1026,  chiefiy  relied  on  by  appellee 
and  referred  to  by  him  as  being  much  similar  to  the  case  at  bar,  we 
are  of  the  opinion  that  said  case  is  clearly  to  be  distinguished  from  the 
one  under  consideration  in  that  the  appellee  in  this  case  was  an  ex- 
perienced gin  man,  thoroughly  conversant  with  the  proper  method  of 
operating  gin  stands  and  of  the  appliances  and  methods  necessary  to 
be  used  in  preventing  injuries  to  persons  operating  them.  In  fact  he 
appears  to  have  been,  from  the  evidence,  about  the  best  informed  and 
most  experienced  gin  man  connected  with  the  establishment.  We  note, 
however,  that  it  appears  in  the  evidence  and  is  referred  to  in  appellee's 
brief  that  he  was  an  uneducated  man.  We  are  unable,  however,  to  see 
what  bearing  his  lack  of  literary  or  classical  education  could  possibly 
have  on  any  issue  in  this  case.  He  appears  to  have  been  a  thoroughly 
experienced  gin  man,  which  is  material,  while  in  the  Wells  case  there 
is  evidence  in  the  record,  as  remarked  by  the  court  rendering  the 
opinion,  tending  to  show  that  appellee  in  that  case  was  a  raw  and  in- 
experienced  hand  and  that  such  fact  was  known  to  the  secUon  foreman; 


1908.]  CoirriNBNTAL  Oil  ft  Cotton  Co.  v.  Soott.  123 

that  he  had  only  been  in  railroad  eervice  three  or  four  months  prior 
to  the  accident.  While  we  regard  the  opinion  of  Jndge  Fisher  as  hav- 
ing been  overruledy  iilstead  of  adopted  as  stated  by  appellee,  by  tiie 
Supreme  Court  of  Texas^  we  are  disposed  to  concede  that  this  action  of 
the  Snpreme  Conrt  was  npon  another  and  a  different  question  and  one 
not  involved  in  this  case,  and  that  the  excerpt  quoted  from  Judge 
Fisher's  opinion,  if  extended  sufficiently  to  take  in  all  that  he  said  in 
that  connection,  is  a  correct  annunciation  of  law  and  applicable  to  this 
case.  The  quotation  is  as  follows :  '7he  servant  is  not  called  upon  to 
desert  his  master's  service  for  any  defect  he  may  discover  in  the  machine 
he  uses.  The  defect  may  not  be  of  such  a  character  as  would  indicate 
danger  to  an  ordinarily  prudent  man,  and,  if  this  be  so,  why  is  not  the 
servant  justified  in  relying  upon  the  superior  knowledge  of  his  master, 
and  resting  in  safety  upon  his  assurance  that  the  use  of  the  machine, 
with  its  defect,  is  not  dangerous?''  In  immediate  connection  with  this 
quotation  and  following  the  same  the  court  further  observed:  ''There 
may  be  defects  in  machineiy  of  such  character  that  danger  would  be  in- 
ferred under  the  well  known  laws  governing  matters  that  are  of  com- 
mon knowledge  to  all,  or  the  defect  may  be  of  such  character  that  would, 
in  the  nature  of  things,  impress  even  an  unskilled  man  that  a  use  of 
the  machine  is  thereby  rendered  dangerous.  In  such  cases  the  declara- 
tions of  the  master  that  the  defect  does  not  render  a  use  of  the  machine 
hazardous  would  avail  the  servant  nothing,  because  from  his  knowledge 
of  the  fact  of  danger  the  representation  appears  false.  He  is  not  mis- 
led by  the  master's  declaration  to  assume  risks  of  which  he  was  ig- 
norant. If  the  employe  be  ignorant  of  the  danger,  or  it  is  not  apparent, 
or  the  defect  is  of  such  a  character  that  danger  would  not  be  implied, 
we  think  tiie  servant  can  safely  rely  upon  the  assurance  of  the  master 
that  a  use  of  the  machine  with  its  defects  is  not  dangerous.'^ 

We  think  that  the  law  as  above  stated  is  clearly  applicable  to  the 
facts  of  this  case  and  sustains  our  conclusion  that  the  appellee  in  this 
instance  clearly  assumed  the  risk  incident  to  the  continued  use  of  a 
defective  and  dangerous  machine.  The  duty  of  the  master  to  exercise 
ordinary  care  to  furnish  suitable  and  safe  machinery  is  well  established, 
but  conceding  this,  and  conceding  a  failure  of  the  master  in  this  respect, 
it  is  nevertheless  true  that  if  the  servant  knows,  or  by  the  exercise  of 
ordinary  care  for  hid  own  safety  would  have  known,  of  the  defect  and 
failure  of  which  he  complains  and  of  the  danger  of  the  continued  use 
of  the  defective  machine,  and  continues  to  use  the  same  without  promise 
on  the  part  of  the  master  of  guarantee  against  injury  or  of  mending  the 
machine,  he  assumes  the  risk  arising  from  the  failure  of  the  master  and 
can  not  recover  for  injuries  incurred  thereunder.  Smith  v.  Armour  Co., 
37  Texas  Civ.  App.,  633,  with  the  authorities  reviewed  therein  by  Chief 
Justice  Conner. 

We  therefore  conclude,  as  indicated  above,  that  this  cause  should  be 
reversed  and  here  rendered  for  appellant,  which  is  accordingly  done. 

Bwened  and  rendered. 
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St.  Louis  &  San  Francisco  Railroad  Company  v.  I.  J.  &  J.  N. 

Kimberlin. 

Decided  May  23,  1908. 

Carrier  of  Liyettook — Contract  of  Shipment — ^Exemption  from  Liability — ^Want 

of  Consideration — ^Vnreasonableneu. 

In  a  contract  for  the  shipment  of  cattle  from  a  station  in  Oklahoma  to 
Kansas  City,  Missouri,  it  was  stipulated  that  the  shipper  should  give  notice 
in  writing  of  any  claim  for  damages  within  one  day  after  the  arrival  of  said 
stock  at  their  destination.  The  trial  court  found  as  a  conclusion  of  fact  from 
the  evidence  that  there  was  no  consideration  for  such  stipulation,  and  that  the 
same  was  unreasonable.  Held,  that  the  law  of  Oklahoma,  relied  upon  as  au- 
thority for  the  stipulation,  did  not  warrant  it,  and  that  said  law  did  not  dis- 
pense with  the  requirement  that  a  contract  must  be  supported  by  a  consideration 
and  be  a  reasonable  one. 

Appeal  from  the  District  Court  of  Wilbarger  County.  Tried  below 
before  Hon.  S.  P.  HufE. 

(7.  H,  Yoakum  and  Hall  &  Haussels,  for  appellant. 

L.  P.  Bonner  and  P.  P.  McOhee,  for  appellees. 

SPEER,  Associate  Justice. — Appellees  shipped  fourteen  cars  of 
cattle  from  Altus,  Oklahoma,  to  Kansas  City,  Missouri,  and  sued  appel- 
lant, over  whose  line  the  shipment  was  made,  to  recover  damages  grow- 
ing out  of  its  negligence.  The  appellant  answered,  pleading  the  laws 
of  Oklahoma  and  a  stipulation  in  the  contract  requiring  the  shipper  to 
give  notice  in  writing  of  his  claim  for  damages  within  one  day  after  the 
delivery  of  such  stock  at  destination,  and  that  appellees  had  failed  to 
comply  with  such  provision,  to  which  appellees  replied  by  a  plea  of  fail- 
ure of  consideration  and  unreasonableness  of  the  stipulation.  The  trial 
couri;  made  the  following  findings  of  fact,  upon  which  he  rendered 
judgment  for  appellees : 

"1st.  I  find  that  the  plaintiffs  turned  over  to  the  defendant  312  head 
of  beef  cattle  to  be  shipped  from  Altus,  Territory  of  Oklahoma,  to 
Kansas  City,  Missouri ;  and  that  they  left  Altus,  Oklahoma,  at  8  o'clock 
p.  m.,  on  the  27th  day  of  February,  1906,  and  I  fii;id  that  the  cattle  were 
not  carefully  and  safely  handled  from  Oklahoma  City  to  Kansas  City, 
Missouri ;  that  they  were  handled  roughly,  jerked  and  switched  unneces- 
sarily, thereby  injuring  them  so  that  they  were  reduced  in  weight  20 
pounds  per  head  more  than  they  would  have  been  reduced  had  they 
been  carefully  and  skilfully  handled;  and  that  the  defendant  and  its 
employes  were  negligent  in  so  handling  said  cattle,  which  proximately 
caused  said  injury. 

"2d.  I  find  that  the  shipment  of  cattle  was  unnecessarily  and  unrea- 
sonably delayed  en  route  from  Altus,  Oklahoma,  to  Kansas  City,  Mis- 
souri, for  more  than  ten  hours;  and  that,  had  the  defendant  been  dili- 
gent in  the  transportation  of  said  cattle,  they  would  have  'arrived  in 
Kansas  City,  Mo.,  in  the  morning  of  March  1,  1906.  in  time  for  the 
market  of  that  date ;  but  that  by  reason  of  said  delays  in  their  shipment, 
they  did  not  get  to  Kansas  City,  Mo.,  until  the  evening  of  March  1, 
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about  4 :25  o'clock  p.  m.^  and  too  late  for  the  market  of  that  day^  and 
that  by  reason  thereof^  they  were  compelled  to  be  held  over  for  the 
market  of  March  2d,  and  that  they  were  placed  in  open  pens,  without 
shelter,  and  that  during  that  evening  and  night  a  severe  rain  and  snow 
storm  came  up,  which  greatly  injured  and  damaged  them  and  contrib- 
uted partly  to  their  shrinkage  in  weight,  and  to  their  bad  condition. 

*'3d.  I  further  find  that  the  market  of  March  1,  1906,  upon  which 
the  cattle  would  have  arrived  had  they  been  handled  with  diligent  dis- 
patch, was  25  cents  per  hundred  weight  higher  than  the  market  upon 
which  plaintiffs  were  compelled  to  sell  their  cattle  by  reason  of  the 
delays  in  their  shipment,  that  is  to  say,  the  market  of  March  2, 1906. 

"4th.  I  find  that  the  delays  in  the  shipment  of  said  cattle  occurred 
at  the  places  and  times  mentioned  in  plaintiff's  petition;  and  that  in 
all  of  which  delays  I  find  that  the  defendant,  and  its  employes  were  neg- 
ligent in  BO  delaying  and  handling  and  transporting  said  shipment ;  and 
that  hy  reason  of  all  of  which  I  find  that  the  plaintiffs  are  entitled  to 
damages  for  depreciation  in  market  value  in  the  sum  of  $889.90,  and 
by  reason  of  shrinkage  in  cattle,  viz. :  20  pounds  per  head,  in  the  sum 
of  $287.04^  and  that  plaintiffs  were  damaged  thereby  in  the  sum  of 
$1176.94. 

''5th.  I  further  find  that  the  laws  of  Oklahoma  relating  to  contracts 
by  common  carrier  were  proven  as  alleged  in  defendant's  answer;  and 
that  the  provisions  of  law  are  as  stated  in  said  answer. 

"6th.  I  find  that  J.  N.  Kimberlin,  acting  for  I.  J.  &  J.  N".  Kimber- 
lin,  signed  the  contracts  of  shipment,  or  bills  of  lading,  set  out  and 
described  in  defendant's  original  answer. 

"7th.  I  further  find  that  no  written  notice  was  given  the  defendant, 
or  its  agents,  within  one  day  after  the  delivery  of  said  cattle,  as  stipu- 
lated in  said  contract  of  shipment;  but  that  on  the  12th  day  of  April, 
1906,  the  plaintiffs,  through  their  attorneys,  did  give  the  defendant  writ- 
ten notice  of  the  damages  claimed  to  certain  cattle  by  virtue  of  said 
shipment. 
"8th.    I  further  find,  as  a  fact,  that  no  reduced  rate  was  given  the 

Eilaintiffs  as  a  consideration  for  the  limitations  of  defendant's  liability 
y  said  contract ;  and  that  the  plaintiffs  were  charged  the  usual  and  cus- 
tomary rate  paid  by  shippers  of  live  stock  over  said  line  of  railroad. 
And  there  is  no  evidence  before  me  showing  that  the  defendant  rail- 
road company  had  two  rates,  that  is,  a  lower  rate  and  a  higher  rate,  or 
what  the  rate  was  in  fact  charged  for  said  shipment,  or  what  any  rate 
of  the  defendant  company  was  from  Altus,  Oklahoma,  to  Kansas  Ciiy, 
Missouri. 

**9th.  I  find  that  the  11th  paragraph  in  said  contract  of  shipment  in 
requiring  the  plaintiffs  to  give  notice  of  damages  within  the  time  there- 
in specified,  was  unreasonable;  that  one  day's  time  was  not  sufficient; 
and  that  it  was  unreasonable  to  require  them  to  give  written  notice 
within  one  day's  time  in  order  to  secure  damages  for  delays  in  the 
shipment.  The  facta  before  me  do  not  show  what  agent,  if  any,  or  what 
ofiBcer,  if  any,  the  defendant  railroad  company  has  at  the  place  of  deliv- 
eiy  of  said  cattle,  or  whether  it  has  any  such  agent  or  officer.  KTo  name 
of  any  such  agent  or  officer  was  stated  in  the  contract,  and  none  plead 
or  proven.     Nor  is  there  any  evidence  before  me  that  any  injury  was 
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done  the  defendant  by  failure  to  give  such  notice.  I  do  find,  however, 
that  the  plaintiff,  J.  K  Kimberlin,  did  give  verbal  notice  of  this  claim 
for  damages  to  the  party  who  signed  their  return  transportation  and 
took  up  their  contract;  but  that  this  party  was  at  the  Stock  Exchange, 
and,  as  the  facts  appear,  was  not  at  the  depot  or  station  of  the  defend- 
ant.'' 

The  sixth  and  seventh  assignments  of  error,  attacking  the  conclusions 
of  law,  become  immaterial,  since  it  can  make  no  difference  whether  the 
laws  of  Texas  or  of  Oklahoma  govern  the  case.  If  the  stipulation 
pleaded  and  relied  on  was  without  consideration  and  unreasonable,  the 
result  would  necessarily  be  the  same.  We  do  not  understand  the  assign- 
ments to  attack  the  findings  of  fact  in  these  particulars.  It  can  not  be 
said  that  the  statutes  of  Oklahoma  specifically  authorize  the  stipulation  in 
the  contract  pleaded.  The  law  of  that  State  as  pleaded  and  found  by  the 
trial  court  is:  "The  obligations  of  a  common  carrier  can  not  be  lim- 
ited by  general  notice  on  his  part,  but  may  be  limited  by  special  contract. 
.  .  •  A  consignor  by  accepting  a  bill  of  lading  or  a  contract  for 
carriage  with  a  knowledge  of  its  terms,  assents  to  the  rate  of  hire,  the 
time,  place  and  manner  of  delivery  therein  stated ;  but  his  assent  to  any 
other  modification  of  the  carrier^s  rights  or  obligations  contained  in 
such  instrument  can  only  be  manifested  by  his  signature  to  the  same/' 
Of  course  there  is  nothing  in  this  to  dispense  with  the  requirement  that 
a  contract,  though  actually  signed  by  the  shipper,  must  be  supported 
by  a  consideration  and  withal  be  a  reasonable  one. 

Appellee's  petition  was  sufficient  as  against  a  general  demurrer  be- 
cause, having  pleaded  the  facts,  it  became  the  common  law  duty  of  ap- 
pellant to  accept  and  ship  the  cattle  with  proper  diligence,  irrespective 
of  the  question  of  written  contract,  and  besides,  the  effect  of  appellees' 
supplemental  petition  was  to  invalidate  only  the  provisions  specifically 
relied  on  by  appellant. 

We  find  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 


Texas  Central  Bailroad  Compant  v.  D.  B.  Johnson. 

Decided  May  23,  1908. 

1.— ^hariT^ — ^Numeroui  Objeetiont— Assiffnmeiit  of  Error. 

An  assignment  of  error  directed  to  a  specific  part  of  a  charge  will  be  con- 
sidered although  numerous  and  contradictory  objections  are  embraced  therein, 
provided  the  objections  are  carried  forward  in  appropriate  propositions  under 
the  assignment. 

S. — Contributory  Negligenoe— Deflnition. 

In  a  suit  for  personal  injuries,  the  court  defined  contributory  negligence  as 
follows:  "Contributory  negligence  means  where  the  plaintiff  does  some  negli- 
gent act  or  omits  to  perform  some  act  which,  co-operating  with  some  negligent 
act  or  omission  on  the  part  of  the  defendant,  contributes  to  and  is  the  proxi- 
mate cause  of  the  injury."    Held,  in  substantial  compliance  with  approved  forms. 

8. — Obarge— Contributory  Negligence — ^Proximate  Cante— Invited  Error. 

In  a  suit  for  personal  injuries  received  by  a  passenger  while  attempting  to 
board  a  moving  train,  charge  of  the  court  upon  contributory  negligence  and 
proximate  cause,  considered,  and  held  not  reversible  error,  if  error  act  all,  ia 
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yiew  of  a  special  charge  requested  by  the  appellant  and  embodying  the  same 
phraseology. 


In  a  suit  for  personal  injuries,  upon  the  issue  of  contributory  neeligence, 
the  eourt  charged  the  jury  to  find  for  ^e  defendant  if  they  found  that  plaintiff's 
oontributory  negligence  was  "the  cause  of  his  injury,"  instead  of  the  proximate 
cause  of  his  injury.  Held,  not  reyersiUe  error  in  view  of  the  evidence  and  other 
charges  given. 

5. — ^Personal  Injury — ^Measure  of  Damage— -Charge  Approved. 

Upon  the  measure  of  damages  in  a  suit  for  personal  injuries  the  court 
charged  the  jury  as  follows:  "If  under  the  foregoing  instructions  you  find 
for  the  plaintiff,  you  should  allow  him  such  sum'  in  money  as  damages  as,  in 
your  jud^ent,  if  paid  to  him  in  cash  at  the  present  time,  would  fairly  com- 
pensate him  for  the  injuries,  if  any,  you  find  he  has  sustained.  In  estimating 
or  arriving  at  the  sum  or  amount  of  damages,  if  any,  which  you  may  allow 
plaintiff,  you  will  take  into  consideration  the  physical  and  mental  suffering  of 
the  plaintiff,  his  loss  of  time,  permanent  injury,  if  any,  his  diminished  capacity 
to  earn  money,  if  you  find  that  his  capacity  to  earn  money  had  been  diminished, 
resulting  from  the  injuries,  which  you  may  find  he  sustained."  Held,  not  sub- 
ject to  the  objection  that  it  authorized  a  double  recovery. 

•. — Carrier — Employee  at  Passenger. 

In  a  suit  by  an  employe  against  a  railroad  company  for  damages  for  per- 
Bonal  injuries  received  while  attempting  to  board  one  of  the  company's  pas- 
senger trains,  evidence  considered,  and  held  sufficient  to  show  that  plaintiff  was 
a  passenger  at  the  time  he  was  injured,  and  entitled  to  that  high  degree  of  care 
due  by  a  carrier  to  a  passenger. 


7.- 

Where  a  railroad  employe  was  directed  by  those  in  authority  over  him  to 
alight  from  a  passenger  train  at  a  certain  station  and  obtain  a  pass  upon  which 
to  continue  his  journey,  it  was  negligence  on  the  part  of  the  company  to  start 
the  train  before  a  reasonable  time  had  been  allowed  the  employe  to  obtain  the 
pass,  and  the  company  was  liable  for  injuries  received  by  him  in  attempting  to 
board  the  moving  train,  in  the  absence  of  oontributory  negligence  on  the  part 
of  the  employe  in  so  doing. 

8w — Penonal  In jiirie»— Invalid  Kelease. 

A  release  executed  by  a  railroad  employe  to  the  companv  of  all  claims  for 
damages  for  personal  injuries  received,  considered,  and  held  invalid  and  no 
defense  to  a  subsequent  suit  for  such  damages. 

Appeal  from  the  District  Court  of  Bosque  County.  Tried  below  before 
Hon.  W.  C.  Moore,  Special  Judge. 

c7.  A.  Killer  and  Cureion  &  Cureton,  for  appellant: — The  court  erred 
in  this  case  in  putting  the  burden  upon  appellant,  that,  before  it  could 
make  out  its  defense  of  contributory  negligence,  it  must  prove  that  the 
negligent  acts  of  appellee  **were  the  cause  of  his  injury;"  whereas,  it 
should  only  have  been  necessary  for  it  to  have  proven  that  the  negli- 
gent acts  of  appellee  contributed  to,  or  proximately  contributed  to  his 
injury,  without  the  extra  burden  imposed  by  the  charge  of  showing  such 
acts  to  have  been  the  cause  of  his  injury.  Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Hubbard,  70  S.  W.,  112 ;  Railway  Company  v.  Rowland,  90  Texas, 
375;  Culpepper  v.  Railway  Co.,  90  Texas,  627;  Western  Union  Tel. 
Co.  V.  Rawls,  62  S.  W.,  137. 

The  two  paragraphs  of  the  charge  which  constitute  the  court^s  charge 
upon  the  measure  of  damages,  are  erroneous,  in  this,  that  a  double  re- 
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covery  is  authorized,  permitted  and  required:  either  permanent  injury 
or  diminished  capacity  to  earn  money,  might  be  an  element  of  damage 
to  be  considered,  but  to  authorize  the  jury  to  consider  both,  is  to  author- 
ize them  to  award  double  damages;  after  the  jury  have  in  their  minds 
allowed  him  a  certain  sum  for  permanent  injury,  under  the  law  they 
could  not  allow  him  an  additional  sum  for  diminished  capacity  to  earn 
money.  Again,  under  this  charge  a  double  recovery  was  permitted  in 
that  his  recoveiy  for  permanent  injury  and  diminished  capacity  to  earn 
money  is  not  limited  to  the  future,  but  is  permitted  to  embrace  the 
time  from  the  date  of  the  injury  down  to  the  present  time,  and  thus  in 
this  case  has,  under  the  charge  of  the  court  necessarily  permitted  the 
plaintiff  to  recover  twice  for  his  loss  of  time,  and  twice  for  his  dimin- 
ished capacity  to  earn  money.  Texas  &  N.  0.  By.  Co.  v.  McCraw,  43 
Texas  Civ.  App.,  247 ;  St.  Louis  S.  W.  Ry.  Co.  v.  Highnote,  74  S.  W., 
920 ;  St.  Louis  S.  W.  Ry.  Co.  v.  Smith,  63  S.  W.,  1067 ;  Missouri,  K.  ft 
T.  Ry.  Co.  V.  Hannig,  91  Texas,  347;  Texas  Central  Ry.  Co.  v.  Brock, 
88  Texas,  310 ;  Houston  City  St.  Ry.  Co.  v.  Reichart,  87  Texas,  539. 

An  employe  of  a  railroad  company  who  travels  on  the  train  to  his 
work  is  its  servant  and  not  its  passenger.  1  Fetter  on  Carriers^  sec  217; 
2  Labbatt  on  Master  and  Servant,  sec.  624. 

A  civil  engineer  of  the  defendant,  injured  while  traveling  on  line  on 
duty  for  company^  is  an  employe  and  not  passenger.  Texas  &  P.  Ry.  Co. 
V.  Smith,  31  L.  R.  A.,  321,  67  Fed.,  624. 

The  fact  that  conductor  receives  and  treats  party  as  passenger  does 
not  make  him  so.    Texas  ft  F.  Ry.  Co.  v.  Scott,  64  Texas,  651. 

The  defendant  in  this  case  having  plead  that  the  plaintiff  had  exe- 
cuted to  it  a  valid  and  binding  release,  a  copy  of  which  was  set  out  in  its 
pleadings,  releasing  the  defendant  from  any  and  all  damages  and  lia- 
bility due  to  the  accident  and  injury  to  him  for  which  the  suit  is  brought, 
and  having  plead  that  the  nominal  consideration  named  in  the  release 
was  not  the  true  consideration,  but  that  the  plaintiff  would  be  permitted 
to  remain  in  the  services  of  the  defendant  under  the  same  terms  of  em- 
ployment as  existed  before  the  accident  to  him,  to  wit :  employment  by 
the  month,  and  subject  to  the  right  of  the  defendant  to  discontinue  his 
services  at  any  time  for  any  cause ;  and  that  in  pursuance  of  said  agree- 
ment so  had  between  the  plaintiff  and  defendant,  the  plaintiff  was  per- 
mitted to  and  did  remain  in  the  service  of  the  defendant  for  a  long  period 
of  time  after  the  execution  of  such  release,  to  wit :  about  one  year,  when 
he  voluntarily  abandoned  the  same,  it  was  error  upon  the  part  of  the 
court  to  refuse  to  admit  said  release  in  evidence  after  the  same  had  been 
proven  up.  Texas  Mid.  Ry.  v.  Sullivan,  20  Texas  Civ.  App.,  50 ;  Carroll 
V.  M.  K.  ft  T.  Ry.  Co.,  30  Texas  Civ.  App.,  1 ;  5  Thompson  on  Negli- 
gence,  sec.  7370,  p.  404. 

Odell  £  Johnson  and  Knight  &  Schenck,  for  appellee. 

CONNER,  Chief  Justice. — ^Appellant  prosecutes  this  appeal  from 
a  judgment  of  four  thousand  dollars  entered  against  it  in  the  District 
Court  of  Bosque  County  in  favor  of  the  appellee,  D.  R.  Johnson,  as  dam- 
ages for  personal  injuries.  On  a  former  appeal  a  judgment  adverse  to 
appellee,  in  accordance  with  a  peremptory  instruction,  was  reversed,  as 
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will  fully  appear  from  the  opinion  published  in  the  42  Texas  Civ.  App.^ 
604.  The  record  on  the  present  appeal  is  very  voluminous  and  the  as- 
signments of  error  numerous,  and  we-  do  not  feel  very  confident  of  our 
ability  to  satisfactorily  dispose  of  all  of  the  assignments  within  rea- 
sonable limit,  but  will  make  the  effort  to  do  so. 

Appellee's  case,  as  made  by  his  pleadings  and  as  supported  by  evi- 
dence in  his  behalf,  in  substance,  is  that  about  October  15,  1902,  he  was 
in  appellant's  employ  at  the  town  of  Cisco,  in  Eastland  County;  that 
he  received  from  appellant's  master  mechanic  a  telegram  requiring  him 
to  go  from  Cisco  to  Waco ;  that  in  obedience  thereto  he  proceeded  upon 
one  of  appellant's  passenger  trains  operated  between  the  points  named, 
and  when  a  few  miles  out  from  Cisco  the  conductor  of  the  train  directed 
that  he  leave  the  train  at  Walnut  Springs,  some  distance  beyond  in  the 
direction  of  Waco,  and  there  procure  a  formal  pass  authorizing  his  pas- 
sage; that  this  direction  was  later  also  given  by  appellant's  master 
mechanic,  who  later  boarded  the  same  train  at  an  intermediate  station ; 
that  pursuant  to  such  order,  upon  the  arrival  of  the  train  at  Walnut 
Springs,  he  disembarked  and  proceeded  to  the  proper  office  for  obtaining 
passes,  as  directed,  but  that  before  he  had  been  able  to  secure  the  same 
the  train  started  and  in  his  effort  to  retake  passage,  his  foot  slipped  upon 
some  rolling  substance  on  the  depot  platform  or  approach  and  he  was 
thrown  under  the  train  and  injured,  as  alleged.  Negligence  was  charged 
in  respect  to  the  construction  of  the  depot  platform,  and  in  the  failure 
of  the  conductor  to  stop  the  train  at  Walnut  Springs  a  reasonable  time 
within  which  appellee  could  procure  the  pass  sought. 

Appellee  objects  to  a  number  of  the  assignments  of  error  on  the 
ground  that  the  assignments  themselves  contain  numerous  reasons  for 
the  objection  made,  some  of  which  are  contradictory.  The  assignments, 
however,  are  mainly  to  specified  clauses  of  the  court's  charge,  which, 
without  further  specification,  have  been  held  sufficient  to  invoke  con- 
sideration. We  therefore  conclude  that  the  assignments  should  be  con- 
sidered, rejecting  all  reasons  given  in  the  assignments  that  have  not 
been  carried  forward  by  appropriate  proposition  thereunder. 

So  proceeding,  it  is  to  be  noted  that  in  appellant's  first  assignment  ob- 
jection is  made  to  the  court's  definition  of  contributory  negligence,  and 
in  the  same  connection  to  the  tenth  paragraph  of  the  court's  charge  in 
applying  that  issue  to  the  facts.  The  court  defined  contributory  negli- 
gence as  follows:  " ^Contributory  negligence'  means  where  the  plaintiff 
does  some  negligent  act  or  omits  to  perform  some  act  which,  co-operat- 
ing with  some  negligent  act  or  omission  on  the  part  of  the  defendant, 
contributes  to  and  is  the  proximate  cause  of  the  injury."  The  tenth 
paragraph  ib  as  follows:  ^^If  you  believe  from  the  evidence  that  plain- 
tiff, in  leaving  said  train  to  get  said  pass  and  in  attempting  to  board 
said  train  under  the  circumstances  and  conditions  then  existing  and  sur- 
rounding him,  did  not  act  with  that  degree  of  care,  discretion  or  pru- 
dence for  his  own  safety  that  a  person  of  ordinary  care  would  have  done 
under  the  circumstances,  and  further  believe  from  the  evidence  that  such 
acts  on  the  part  of  the  plaintiff  were  the  cause  of  his  injury,  then  he 
would  be  guilty  of  contributory  negligence  and  can  not  recover,  and 
you  should  find  for  the  defendant." 

VoL  LL  Civil— •. 
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The  evidence  clearly  raises  the  issue  of  contributory  negligence.  That 
of  appellee  indicates  experience  on  his  part  in  boarding  moving  trains 
and  that  at  the  time  he  endeavored  to  get  upon  the  train  it  was  moving 
only  four  or  five  miles  per  hour.  Other  witnesses,  however,  who  tes- 
tified in  behalf  of  appellant  would  have  authorized  an  inference  that 
it  was  traveling  at  a  rate  of  from  eight  to  twelve  miles  per  hour,  and 
the  main  contention  on  the  part  of  appellant  is  that  the  charges  quoted 
submitted  the  issue  of  proximate  cause  when  it  was  not,  under  the  evi- 
dence, in  issue,  contrary  to  the  ruling  of  our  Supreme  Court  in  Gulf, 
C.  &  S.  F.  Ey.  Co.  r.  Rowland,  90  Texas,  365 ;  Texas  &  P.  Ry.  Co.  v. 
McCoy,  90  Texas,  264;  Culpepper  v.  International  &  G.  N".  By.  Co.,  90 
Texas,  627;  and  of  the  Court  of  Civil  Appeals  for  the  Fourth  Supreme 
Judicid  District  in  By.  Co.  v.  Hubbard,  70  S.  W.,  112.  We  do  not 
feel  prepared  to  extend  the  rulings  of  our  Supreme  Court  in  the  cases 
cited  from  the  90  Texas  to  the  extent  that  seems  to  have  been  done  in 
By.  Co.  V.  Hubbard,  but  whatever  may  be  said  of  these  cases  and  of  the 
principle  invoked,  we  find  that  appellant  is  not  in  the  attitude  of  being 
able  to  complain  in  this  case.  The  court's  definition  of  contributory 
negligence  we  think  is  in  substantial  compliance  with  approved  forms. 
International  &  G.  N.  By.  Co.  v.  Garcia,  75  Texas,  591 ;  Martin,  Wise 
&  Fitzhugh  V.  Texas  &  P.  By.  Co.,  67  Texas,  121 ;  Galveston,  H.  &  S. 
A.  By.  Co.  V.  Henning,  39  S.  W.,  302 ;  International  &  G.  N.  By.  Co. 
V.  Anchonda,  33  Texas  Civ.  App.,  24;  St.  Louis  &  S.  F.  By.  Co.  v. 
McClain,  80  Texas,  96 ;  St.  Louis  S.  W.  By.  Co.  v.  Casseday,  92  Texas, 
525;  1  Thompson  on  Negligence,  sec.  169.  And  the  court,  at  appel- 
lant's request,  gave  a  special  charge  to  the  effect  that  even  though  the 
jury  might  find  negligence  on  appellant's  part,  as  alleged  by  appellee, 
yet  if  they  should  further  find  that  appellee  in  attempting  to  board  de- 
fendant's train  at  the  time  and  place  and  under  the  circumstances  that 
he  did  attempt  to  do  so,  "and  that  in  so  doing  he  was  guilty  of  con- 
tributory negligence,  as  that  term  has  been  defined  in  the  court's  charge," 
they  should  find  for  appellant.  Appellant  also  requested  special  charge 
No.  16,  which  was  refused.  In  this  charge  appellant's  right  to  a  verdict 
was  among  other  things  made  expressly  dependent  upon  a  finding  that 
appellee  was  guilty  of  negligence  "which  proximately  contributed  to  his 
injury."  So  that  we  think  on  the  whole  appellant  invited  the  error  of 
which  it  principally  complains. 

There  would  seem  to  be  much  force  in  the  suggestion  that  the  court 
in  the  tenth  clause  of  the  charge  improperly  placed  the  burden  upon  ap- 
pellant to  show  that  appellee's  contributory  negligence  was  "the  cause 
of  his  injury."  It  would  only  have  been  necessary,  of  course,  for  appel- 
lant to  show  that  the  negligent  acts  of  appellee,  if  any,  proximately 
contributed  to  his  injury.  But  this  objection  in  principle  seems  to  be 
treated  by  appellant  as  the  same  as  that  involved  in  the  objection  first 
discussed,  and  in  view  of  the  character  of  the  proof  and  of  the  requested 
charge  given,  we  do  not  feel  prepared  to  hold  that  the  inadvertent  omis- 
sion, as  it  would  seem,  of  the  court  to  use  the  term  "proximate"  immedi- 
ately before  the  term  "cause,"  in  the  'tenth  paragraph,  requires  a  re- 
versal. If  the  jury  adopted  the  trend  of  appellant's  evidence  on  this 
issue  they  could  but  believe  that  appellee's  own  negligence  was  not  only 
the  cause,  but  the  proximate  cause  of  his  injury.    On  the  contrary,  if 
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the  jury  credited  appellee^s  testimony  on  the  issue,  as  they  evidently  did, 
they  could  hardly  imd  him  guilty  of  contributory  negligence.  Besides, 
it  is  to  be  noted  that  the  charge  was  one  authorizing  a  verdict  for  de- 
fendant only,  and  correct,  aii  far  as  appellant  can  complain,  and  fairly 
within  the  rule  applied  by  our  Supreme  Court  in  disposing  of  a  charge 
submitting  the  issue  of  contributory  negligence  in  the  case  of  Chicago, 
B.  I.  &  G.  Ry.  Co.  V.  Johnson,  101  Texas,  422.  We  conclude  that  ap- 
pellants first  assignment  should  be  overruled. 

Under  the  second  assignment  it  is  insisted  that  the  court  submiitted  an 
erroneous  measure  of  damages,  the  contention  being  that  the  court's 
charge  authorized  a  double  recovery.  The  charges  objected  to  are  as 
follows:  ''12.  If,  under  the  foregoing  instructions,  you  find  for  the 
plaintiff,  you  should  allow  him  such  sum  in  money  as  damages  as,  in 
your  judgment,  if  paid  to  him  in  cash  at  the  present  time,  would  fairly 
compensate  him  for  the  injuries,  if  any,  you  find  he  has  sustained, 

*'13.  In  estimating  and  arriving  at  the  sum  or  amount  of  damages, 
if  any,  which  you  may  allow  plaintiff,  you  should  take  into  considera- 
tion the  physical  and  mental  suffering  of  the  plaintiff,  his  loss  of  time, 
permanent  injury,  if  any,  his  diminished  capacity  to  earn  money,  if  you 
find  that  his  capacity  to  earn  money  has  been  diminished,  resulting  from 
the  injuries,  which  you  may  find  he  has  sustained.^' 

We  think  the  objection  made  to  these  clauses,  which  are  treated  to- 
gether, should  be  overruled.  The  twelfth  clause  manifestly  gave  the 
proper  rule,  by  which  it  was  the  duty  of  the  jury  to  be  guided  in  com- 
pensating appellee  in  the  event  they  found  for  him,  and  we  think  the 
thirteenth  paragraph,  immediately  following,  amounted  in  substance 
but  to  a  direction  to  the  jury  to  consider  all  of  the  evidence  on  the  is- 
sue. Unlike  some  of  the  charges  condemned  in  the  authorities  cited  by 
appellant,  the  jury  were  not  expressly  directed  to  find  damage  upon  all 
grounds  specified  in  the  thirteenth  paragraph,  but  merely,  as  before 
stated,  to  consider  these  elements  of  which  proof  had  been  made  with- 
out objection  in  determining  what  would  fairly  compensate  appellee. 
See  Galveston,  H.  &  S.  A.  By.  Co.  v.  Fink,  44  Texas  Civ.  App.,  544; 
Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Hibbitts,  49  Texas  Civ.  App.,  419. 

Under  appellant's  third  and  fourth  assignments  numerous  objections 
are  made  to  the  fourth  and  fifth  paragraphs  of  the  court^s  charge,  which 
are  too  voluminous  for  insertion.  We  deem  it  sufiScient  to  say  that  the 
charges  referred  to  were  not  erroneous,  or,  at  least,  not  prejudicial  in 
sabmitting  the  issue  of  whether  appellee  was  a  passenger.  We  think  he 
was  a  passenger,  as  indicated  in  our  opinion  on  a  former  appeal,  but  if 
not,  the  court  nowhere  in  his  charge  required  of  appellant  the  exercise 
of  that  high  degree  of  care  applicable  to  passengers.  Nor  were  the 
chaises  objectionable  in  requiring  appellant  to  give  plaintiff  a  reason- 
able time  in  which  to  procure  passes,  and  return  to  and  board  the  train, 
before  putting  it  in  motion.  The  authority  of  appellant's  oflBcers  to  di- 
rect him  to  get  passes  at  Walnut  Springs  does  not  seem  to  be  questioned. 
It  seems  to  us  that  it  must  be  assumed  that  they  had  such  authority, 
and,  if  so,  the  least  that  could  be  required  of  appellant  was  to  give  ap- 
pellee a  reasonable  time  to  accomplish  the  thing  he  had  been  directed 
to  do. 

Nor  is  it  clear  by  any  means  that  the  record  sustains  appellant's  con- 
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tention  that  the  court  submitted  the  issue  of  whether  the  approaches 
and  platforms  to  the  train  had  been  safely  constructed  and  maintained 
in  reasonable  condition.  It  certainly  was  not  done  as  a  distinct  ground 
of  recovery.  But,  if  submitted  at  all,  the  issue  was  invited  by  appel- 
lant's special  charge  No.  8.  As  we  construe  the  charge,  it  on  the  whole 
only  submitted  the  issue  of  negligence  on  appellant's  part  in  failing  to 
hold  the  train  a  reasonable  time,  the  theory  of  the  charge,  as  we  con- 
strue it,  being  that,  in  the  event  of  negligence  on  appellant's  part  in 
this  respect,  appellee  would  be  entitled  to  recover  in  the  absence  of  con- 
tributory negligence  by  him.  We  think  this  theory  correct.  In  that 
event  it  is  entirely  immaterial  whether  the  rolling  substance,  upon  which 
appellee  testifies  he  was  caused  to  slip,  had  been  negligently  permitted 
to  remain  upon  the  platform  or  not.  If  it  was  there,  the  fact  that  it 
entered  into  the  cause  of  the  injury  would  in  no  way  lessen  the  liabil- 
ity for  appellant's  failure  to  delay  the  train  a  reasonable  time,  and  it 
seems  certain  that  the  jury  could  not  have  inferred,  from  the  clauses  of 
the  court's  charge  under  consideration,  that  negligence  in  respect  to 
the  platform  was  assumed,  for  in  the  sixth  clause  of  the  court's  charge 
the  jury  were  expressly  instructed  that  this  issue  was  for  them  alone. 

Numerous  other  objections  are  made  to  various  clauses  of  the  court's 
charge,  but  we  think  none  of  the  objections  are  well  taken.  The  issues 
as  a  whole  seem  to  have  been  fairly  submitted  to  the  jury,  and,  without 
further  discussion  of  objections  to  the  charges,  we  think  all  objections 
thereto  should  be  overruled. 

Appellant  relied  upon,  and  offered  in  evidence,  the  following  release : 

"The  State  of  Texas,     ) 
County  of  McLennan. ) 
Know  all  men  by  these  presents : — 

"That  whereas,  on  the  15th  day  of  October,  1902,  I,  D.  R.  Johnson, 
of  Whitney,  Hill  County,  Texas,  while  acting  in  the  capacity  of  passen- 
ger on  the  Texas  Central  Eailroad,  received  personal  injuries  as  fol- 
lows: 

"Head  injured  and  foot  mashed  while  attempting  to  board  train  No. 
2,  while  moving  at  Walnut  Springs;  left  hand  injured,  two  bones 
broken. 

"Now,  therefore,  in  consideration  of  one  dollar  to  me  in  hand  paid 
by  Texas  Central  Bailroad  Company,  the  receipt  of  which  is  hereby  ac- 
knowledged, as  full  and  final  compensation  for  said  injuries,  I  do  hereby 
release  and  forever  discharge  the  Texas  Central  Hailroad  Company 
from  any  and  all  claims  for  damages  of  whatever  nature  or  character 
which  have  accrued  to  me,  or  which  may  hereafter  accrue  to  me  by  reason 
of  the  injuries  aforesaid,  and  I  do  hereby  admit  that  the  said  injuries 
and  damages  were  not  the  result  of  any  negligence  on  tlie  part  of  the 
Texas  Central  Railroad  Company,  or  any  of  its  officers,  agents  or  em- 
ployes, but  the  same  was  the  result  of  an  accident  which  may  happen  to 
any  person  acting  in  the  capacity  of  passenger  on  any  railroad. 

"Given  under  my  hand  at  Waco,  Texas,  this  the  3d  day  of  December, 

1902. 

"(Signed)  D.  R.  Johnson.** 
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It  was  admitted  that  the  recited  consideration  for  this  release  was 
unpaid,  and  the  consideration,  as  pleaded  by  appellant,  was  that  ^'ap- 
peUee  would  be  permitted  to  remain  in  the  service  of  the  company  under 
the  same  terms  of  employment  as  existed  before  the  accident  to  him,  to 
wit,  employment  by  the  month,  and  subject  to  the  right  of  the  defendant 
to  discontinue  his  services  at  any  time  for  any  cause/'  The  release  was 
clearly  void  under  the  decisions*  Missouri,  K.  &  T.  By.  Co.  v.  Smith, 
98  Texas,  47;  East  Line  &  B.  B.  B.  Co.  v.  Scott,  72  Texas,  77.  Nor 
was  it  aided  by  appellee's  pleadings,  conditionally  stating  a  different 
consideration  in  answer  to  this  defense.  The  court  therefore  did  not  err 
in  instructing  the  jury  to  disregard  the  release,  nor  in  refusing  appel- 
lant's special  charges  on  this  subject. 

The  remaining  assignment,  that  we  deem  necessaiy  to  specifically 
mention,  rests  upon  the  contention  that  ''the  evidence  conclusively  shows 
that  the  injuries  of  the  plaintiff  were  due  to  his  own  contributory  neg- 
ligence in  attempting  to  board  the  defendant's  train  at  an  unusual  and 
dangerous  place,"  etc.  We  think,  however,  that  the  evidence  was  such 
as  made  the  issue  one  for  the  jury.  As  stated,  appellee  testified  in  sub- 
stance that,  upon  his  arrival  at  Walnut  Springs,  he  forthwith  repaired 
to  the  warehouse  of  appellant,  in  which  the  master  mechanic  had  his 
ofiBce  at  which  passes  could  be  obtained,  and  that  before  the  agent  writ- 
ing them  out  had  completed  them,  appellee  heard  the  bell  ringing,  and 
immediately  started  out  and  ioward  the  approaching  train,  and  before 
it  had  attained  a  rate  of  speed  in  excess  of  four  or  five  miles  an  hour  he 
secured  hold  upon  the  hand  railings  of  the  coach,  when  his  foot  slipped 
upon  some  rolling  substance,  and  he  was  thrown  under  the  revolving 
wheels.  We  do  not  think  it  can  be  said  that  this  evidence  conclusively 
ehows  contributory  negligence  on  appellee's  part. 

All  assignments  are  accordingly  overruled,  and  the  judgment  af- 
firmed. 

Affirmed. 

Writ  of  error  refused. 


St.  Louis  &  San  Fbancisco  Bailboad  Company  v.  T.  G.  Summers. 

Decided  May  23,  190S. 

Id — ^Eailroad  Crossing — ^Failure  to  Look  and  Listen — ^Law  of  Indian  Territory. 
Under  the  decisions  of  the  United  States  Appellate  Courts  having  jurisdic- 
tion in  the  Indian  Territory,  it  is  a  question  of  fact  for  the  jury,  and  not  one 
of  law  for  the  court,  to  determine  whether  a  person  injured  by  a  passing  train 
at  a  railroad  crossing  was  guilty  of  contributory  negligence  in  failing  to  look 
and  listen  before  entering  upon  the  crossing. 

S.— Same— DlsooTered  Peril — Evidence. 

In  a  suit  for  the  value  of  a  team  of  horses  and  a  wagon  injured  by  a 
passing  train  at  a  railroad  crossing,  evidence  considered,  and  held  sufficient 
to  require  the  court  to  submit  the  issue  of  discovered  peril  to  the  jury,  and  to 
support  their  verdict  against  the  defendant  company. 


Approved. 
A  charge  which,  upon  the  issue  of  discovered  peril,  instructed  the  Jury  that 
it  was  the  duty  of  the  defendant  to  use  all  the  means  they  had  at  hand  to 
prevent  the  collision,  instead  of,  to  exercise  ordinary  care  by  the  use  of  the 
at  hand  to  prevent  the  collision^  considered  and  approved. 
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4. — ^VegUgenoe  as  Katter  of  law — ^Vlolatlns  City  OrdiBanoe. 

Running  a  railroad  train  within  the  corporate  limits  of  a  city  or  town  at  a 
greater  rate  of  speed  than  that  prescribed  by  an  ordinance,  is  negligence  as 
matter  of  law. 

Appeal  from  the  County  Court  of  Grayson  County.  Tried  below  be- 
fore Hon.  H.  W.  Hassell. 

(7.  H,  Yoakum  and  McReynolds  &  Hay,  for  appellant. — ^Under  the 
law  of  the  Indian  Territory  it  was  the  duty  of  said  Magar,  as  a  matter 
of  law,  to  look  and  listen  for  approaching  trains,  and  to  continue  to  look 
and  to  listen  until  he  had  crossed  over  said  track.  Failure  on  his  part 
to  do  so  constituted  contributory  negligence,  which  would  prevent  a  re- 
covery by  plaintifiE  unless  the  employes  of  the  defendant  discovered  his 
danger  in  su£5cient  time  to  have  avoided  the  accident.  St.  Louis  &  S.  F. 
B.  R.  Co.  V.  Crabtree,  62  S.  W.,  64 ;  St.  Louis,  I.  M.  &  S.  R.  R  Co.  v. 
Johnson,  86  S.  W.,  283;  Chicago,  R.  I.  &  Pac.  Ry.  Co.  v.  Houston,  95 
tr.  S.,  697;  Chicago,  R.  L  &  P.  Ry.  Co.  v.  Pounds,  27  C.  C.  App.,  112; 
McCrory  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  31  Fed.  Rep.,  531 ;  Missouri 
Pac.  Ry.  Co.  v.  Moseley,  57  Fed.  Rep.,  921 ;  St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Taylor,  42  S.  W.,  831 ;  Martin  v.  Little  Rock  &  Ft.  S.  Ry.  Co.,  34 
S.  W.,  545;  St.  Louis,  L  M.  &  S.  Ry.  Co.  v.  Leathers,  35  S.  W.,  216; 
Little  Rock  &  Ft.  S.  Ry.  Co.  v.  Dinseman,  16  S.  W.,  169;  St.  Louis  S. 
W.  Ry.  Co.  V.  Dingman,  35  S.  W.,  219 ;  International  &  G.  N.  Ry.  Co. 
V.  Edwards,  93  S.  W.,  107 ;  Northern  Pac.  Ry.  Co.  v.  Freeman,  174  U. 
S.,  379;  43  L.  Ed.,  1014;  Schofield  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  114 
U.  S.,  615;  29  L.  Ed.,  224. 

The  charge  is  on  the  weight  of  evidence,  and  instructs  the  jury  it  was 
the  duty  of  the  defendant  to  exercise  a  higher  degree  of  care  than  legally 
incumbent  upon  it,  in  this :  That  the  court  instructed  the  jury,  if  de- 
fendant's employes  saw  said  Magar  near  the  track,  and  that  it  reason- 
ably appeared  he  would  not  probably  stop  before  he  reached  the  track, 
and  they  failed  to  use  the  means  at  hand  to  stop  the  train,  etc.,  to  find 
for  plaintiff.  The  defendant's  employes  were  not  required  to  stop  the 
train  or  slacken  the  speed  until  they  discovered  Magar  in  a  position  of 
actual  danger.  Missouri,  K.  &  T.  Ry.  Co.  v.  Eyer,  69  S.  W.,  453,  and 
96  Texas,  72 ;  International  &  G.  N.  Ry.  Co.  v.  Welch,  86  Texas,  203 ; 
Texas  &  Pac.  Ry.  Co.  v.  Staggs,  37  S.  W.,  609 ;  Chicago,  R.  I.  &  T.  By. 
Co.  V.  James,  75  S.  W.,  930. 

J.  B.  Maxey  and  Wolfe,  Hare  &  Maxey,  for  appellee. 

BOOKHOTJT,  Associate  Justice. — This  suit  was  filed  in  the  County 
Court  of  Grayson  County  by  T.  G.  Summers  on  the  20th  day  of  De- 
cember, 1905,  to  recover  the  sum  of  three  hundred  and  thirty  dollars, 
damages  on  account  of  the  killing  of  a  team  of  horses  and  damage  to 
wagon  and  harness,  the  property  of  plaintiff,  which  it  is  alleged  was  J 
caused  by  the  negligence  of  the  defendant  and  its  employes  in  the  opera- 
tion of  a  train  which  struck  said  team  at  Townsend  Avenue  in  the  towa 
of  Ada,  Indian  Territory,  said  accident  alleged  to  have  occurred  on  or 
about  the  31st  day  of  October,  1905. 

Defendant  answered  by  a  general  denial,  and  by  special  plea  to  the 
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effect  ihat  at  the  time  said  team  was  struck  same  was  being  driven  by 
one  David  Magar^  and  that  the  injury  was  caused  or  occasioned  by  the 
want  of  ordinary  care  and  the  negligence  of  the  said  Magar;  that  it 
was  the  duty  of  said  Magar^  as  a  matter  of  law,  to  stop,  look  and  listen 
for  approaching  trains;  that  he  failed  to  take  any  precaution  for  his 
own  safety,  or  for  that  of  the  plaintiff's  horses  and  wagon ;  that  he  was 
guilty  of  contributory  negligence,  as  a  matter  of  law,  and  that  the  negli- 
gence of  said  Magar  was  such  as  to  prevent  a  recovery  on  the  part  of 
the  plaintiff.  The  cause  was  tried  in  the  County  Court  of  Grayson 
County  on  May  31,  1907,  and  judgment  rendered  in  favor  of  the  plain- 
tiff for  the  sum  of  $314.  The  plaintiff  filed  a  remittitur  of  $14,  and  de- 
fendants motion  for  a  new  trial  was  overruled.  The  defendant  duly 
perfected  its  appeal  to  this  court. 

The  main  line  of  appellant's  railroad  crosses  Townsend  Avenue  at 
Ada,  Indian  Territory,  from  the  southwest  to  the  northeast.  There  are 
four  switches,  or  spur  tracks,  crossing  Townsend  Avenue,  two  north  and 
two  south  of  the  main  line.  The  oil  mill  track  crosses  Townsend  Avenue 
about  170  feet  north  of  the  main  line  crossing.  The  house  track  crosses 
it  60  feet  north  of  the  main  line.  The  passing  track  is  just  south  of 
the  main  track.  Prom  the  oil  mill  track  to  the  house  track  is  about 
135  feet.  From  the  house  track  to  the  main  line  it  is  about  60  feet^ 
A  person  standing  on  the  oil  mill  track  where  it  crosses  Townsend 
Avenue  can  see  a  train  approaching  from  the  southwest  for  a  distance 
of  one-fourth  of  a  mile.  A  person  standing  on  the  house  track  crossing 
on  Townsend  Avenue  can  see  a  train  approaching  from  the  southwest 
for  the  distance  of  one-half  a  mile.  The  appellee's  horses  with  the 
wagon  attached  were  being  driven  by  one  Magar  south  on  Townsend 
Avenue,  when  they  were  struck  by  defendant's  train  approaching  on  the 
main  track  from  the  west  and  the  horses  killed  and  the  wagon  and  har- 
ness damaged. 

The  fourth  and  eleventh  assignments  of  error  are  grouped  and  are  as 
follows: 

"4th.  The  court  erred  in  giving  the  jury  the  eighth  paragraph  of  his 
charge  wherein  he  left  it  as  a  question  of  fact  for  the  juiy  to  determine, 
whether  or  not  the  said  Magar  was  guilty  of  contributory  negligence  in 
approaching  the  crossing  where  he  was  struck  and  killed;  and  in  not 
instructing  the  jury  that  the  said  Magar,  as  a  matter  of  law,  was  guilty 
of  contributory  negligence,  and  that  they  should  find  for  the  defendant 
unless  they  should  believe  that  the  defendant's  employes  failed  to  use 
all  the  means  at  their  command  to  stop  said  train  after  they  discovered 
said  Magar  would  probably  not  stop  before  he  reached  the  track,  or 
would  not  pass  over  same  in  time  to  avoid  a  collision  with  the  engine." 

"11th.  The  court  erred  in  refusing  to  give  to  the  jury  the  defend- 
ant's seventh  special  instruction  as  follows:  HTou  are  instructed  that 
under  the  law  in  force  in  the  Indian  Territory  where  the  injuries  com- 
plained of  occurred,  which  law  controls  in  ascertaining  the  rights  and 
liabilities  of  the  parties  to  this  suit,  it  is  the  duty  of  a  party  approaching 
a  railroad  crossing  to  exercise  his  faculties  of  sight  and  hearing  to  avoid 
danger;  and  to  that  end  he  is  required  to  look  up  and  down  the  track  and 
to  listen  for  the  purpose  of  discovering  whether  a  train  is  approaching. 
Failure  on  his  part  to  so  exercise  his  faculties  constitutes  contributory 
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negligence,  which  will  bap  a  recovery  for  injuries  sustained.  If,  there- 
fore, you  believe  from  the  evidence  that  at  the  time  Magar  drove  toward 
the  railroad  crossing,  he  failed  to  listen  for  the  train,  which  was  ap- 
proaching, or  to  look  down  the  track  in  the  direction  from  which  the 
train  was  approaching,  you  are  instructed  that  in  so  failing  to  look  and 
listen,  if  you  so  find,  he  was  guilty  of  contributory  negligence,  and  that 
the  plaintiff  can  not  recover,  even  though  you  may  believe^ that  de- 
fendant's agents  and  employes  were  also  guilty  of  negligence  in  the 
operation  of  the  train/ '' 

It  is  contended  that  it  was  the  duty  of  Magar,  before  driving  on  the 
crossing,  as  a  matter  of  law,  to  look  and  listen  for  approaching  trains 
and  to  continue  to  look  and  to  listen  until  he  had  crossed  over  said 
track,  and  that  failure  on  his  part  to  do  so  constituted  contributory  neg- 
ligence which  would  prevent  a  recovery  by  plaintiff,  unless  the  em- 
ployes of  the  defendant  discovered  his  danger  in  sufficient  time  to  have 
avoided  the  accident.  When  Magar  drove  upon  the  crossing  he  was 
watching  the  switch  engine  which  was  doing  switching  on  the  passing 
track.  After  he  crossed  the  oil  mill  track  his  view  down  the  track  west 
was  obscured  bv  the  section  house.  After  that  his  view  was  obstructed 
by  the  oil  tank  and  the  little  oil  house.  After  passing  these  obstructions 
he  was  within  twenty  feet  of  the  main  track  ana  still  watching  the  switch 
engine.  As  the  team  was  driven  on  the  main  track  the  driver  was  at- 
tracted by  the  whistle  of  the  train  rapidly  approaching  from  the  west. 
He  immediately  tried  to  back  his  team  off  the  track,  but  before  he  could 
do  so  they  were  struck  by  the  train.  There  was  evidence  that  the  train 
was  running  at  the  rate  of  twenty-five  miles  per  hour  at  the  time. 

The  common  law  is  in  force  in  the  Indian  Territory.  As  to  the  con- 
struction put  upon  the  common  law  by  the  courts  of  the  Indian  Terri- 
tory, we  must  look  to  the  decisions  of  the  Supreme  and  Appellate  Courts 
of  the  United  States,  which  courts  have  the  ultimate  determination  of 
cases  tried  in  the  courts  of  that  Territory.  (Missouri,  K.  &  T.  Ry.  Co. 
V.  Wise,  101  Texas,  459.)  The  decisions  of  these  courts  hold  that  it  was 
a  question  for  the  jury  to  determine  whether  David  Magar  in  driving 
upon  the  crossing  under  the  circumstances  surrounding  him  at  the  time, 
was  in  the  exercise  of  care  for  his  own  safety  and  that  of  his  team,  and 
this  issue  was  properly  submitted  in  the  court's  charge.  Grand  Trunk 
Ry.  V.  Ives,  144  U.  S.,  408;  Dunlap  v.  Northeastern  Ry.  Co.,  130  TI. 
S.,  649;  Jones  v.  East  Tennessee  Rv.,  128  U.  S.,  443;  Ramsey  v.  Louis- 
ville, C.  &  L.  Ry.  Co.,  20  S.  W.,  163;  Chicago,  St.  P.  &  K.  C.  Ry.  Co.  v. 
Chambers,  68  Fed.  Rep.,  148 ;  Union  Pac.  Ry.  Co.  v.  Jarvi,  63  Fed.  Rep., 
69 ;  Choate  v.  San  Antonio  &  A.  P.  Ry.  Co.,  90  Texas,  88 ;  Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  Lankford,  88  Texas,  503 ;  Continental  Improvement  Co.  v. 
Stead,  95  U.  S.,  161 ;  2  Thomp.  Com.  Ijaw  Neg.,  sec.  1609.  The  ques- 
tion of  whether  or  not  David  Magar  in  driving  upon  the  crossing  was 
guilty  of  negligence  was  one  of  fact  for  the  jury  to  determine  from  all 
the  evidence.  It  is  only  when  the  facts  are  undisputed  and  are  such 
that  reasonable  minds  may  draw  but  one  conclusion  from  them  that 
the  question  of  negligence  is  ever  considered  one  of  law  for  the  court. 

Error  is  assigned  to  the  ninth  parasrraph  of  the  court's  charge  as  fol- 
lows: "If  you  believe  from  the  evidence  that  when  the  engine  that 
killed  said  team  was  approaching  said  crossing  on  Townsend  Avenue 
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on  said  occasion^  the  employes  of  defendant  operating  said  train  saw 
David  Magar  near  defendant's  track  at  said  crossings  driving  toward 
said  crossing^  and  it  reasonably  appeared  to  said  employes  that  the  said 
David  Magar  wonld  not  probably  stop  before  he  reached  said  track,  or 
would  not  pass  over  the  same  in  time  to  avoid  a  collision  with  said  train, 
and  if  yon  further  believe  from  the  evidence  that  said  employes  then 
failed  to  use  all  the  means  they  had  at  hand,  consistent  with  the  safety 
of  said  engine,  to  stop  the  same  and  prevent  a  collision,  and  if  you 
further  believe  from  the  evidence  that  by  the  use  of  all  the  means  they 
had  at  hand  for  stopping  said  engine,  they  could  have  stopped  the  same 
or  so  reduced  the  speed  thereof  as  to  avoid  a  collision  with  said  team, 
you  will  find  for  the  plaintifiF,  even  though  you  may  believe  that  the  said 
David  Magar  was  guiliy  of  contributory  negligence  in  the  manner  in 
which  he  approached  and  drove  upon  said  crossing/'  This  charge  sub- 
mits the  issue  of  discovered  peril.  It  makes  it  the  duty  of  defendant's 
employes,  if  they  saw  David  Magar  driving  toward  said  crossing,  and 
it  reasonably  appeared  to  them  that  he  would  not  stop  before  he  reached 
said  track,  or  could  not  pass  over  the  same  in  time  to  avoid  a  collision 
with  the  train  and  said  employes  then  failed  to  use  all  the  means  at 
hand,  etc.,  they  should  find  for  plaintiff. 

McAIester,  the  fireman,  testified,  when  he  first  saw  Magar  the  train 
was  just  opposite  the  section  house,  that  Magar  was  either  between  the 
house  track  and  main  track  or  coming  over  the  house  track  crossing  and 
going  south  on  Townsend  Avenue  towards  town.  ''From  the  time  I  saw 
the  man  when  we  were  up  there  by  the  section  house  until  we  got  to 
the  crossing  I  was  just  watching'  ahead  and  the  man  kept  driving 
toward  town,  and  as  we  approached  the  crossing  I  suppose  we  were  thirty 
or  thirty-five  feet  or  maybe  forty  feet  from  the  crossing  and  I  saw  that 
the  man  was  going  to  drive  up  on  the  crossing  and  paid  no  attention  to 
the  train  and  I  halloed  at  the  engineer  and  he  set  the  brake.  I  told  him 
to  'bighole  her.'  That  is  a  phrase  we  use  in  regard  to  the  emergency 
brakes."  On  cross-examination  he  testified :  ''1  was  in  a  position  to 
see  Magar  from  the  time  I  first  saw  him  up  to  the  time  he  was  struck. 
I  couldn't  tell  which  way  he  was  looking.  I  didn't  see  anything  to  in- 
dicate that  he  saw  the  train  coming,  only  that  he  was  driving  toward  the 
crossing  that  we  were  on.  He  was  standing  up  in  the  wagon  with  his 
head  tmmed  toward  town,  the  way  he  was  driving.  He  never  did  turn 
his  head  toward  the  train.  It  was  probably  400  feet  from  where  I  first 
saw  him  to  the  point  where  I  told  the  engineer  to  'bighole  her'  and  sat 
there  and  looked  at  the  man  during  the  time  that  the  engineer  was  run- 
ning the  400  feet.  The  engine  was  45  or  50  feet  from  the  man  when 
I  told  the  engineer  to  apply  the  air  in  the  emergency."  Again  he  testi- 
fied that  the  only  thing  in  his  (Magar's)  conduct  that  indicated  that  he 
was  not  going  to  drive  across  the  track  was  that  he  was  driving  very 
slow. 

J.  F.  Bobertson,  the  engineer,  testified:  'TE  saw  Magar  before  he 
came  on  the  track.  He  was  about  half  way  between  the  house  track  and 
the  main  line  and  the  train  was  about  half  way  between  the  section 
house  and  where  he  was  hit.  He  then  passed  out  of  my  sight  as  he 
was  on  the  opposite  side  from  me,  I  being  on  the  right  hand  side  of  the 
engine.    The  next  time  I  saw  anything  of  the  team  or  wagon  I  saw 
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the  end  of  the  wagon  tongue  and  the  horse's  head.  We  were  then  about 
60  feet.  I  then  threw  the  brake  into  the  emergency  and  about  this  time 
the  fireman  halloed  to  me  and  told*  me  to  bighole  her.''  On  cross  ex- 
amination he  testified:  '^e  were  between  tiie  section  house  and  the 
depot  when  I  first  saw  the  man.  I  might  have  been  three  or  four  hun- 
dred feet  away  from  the  team  when  I  first  saw  them,  and  the  next  time 
I  saw  the  team  I  was  about  60  feet  away.  I  don't  know  how  far  I  went 
from  the  time  I  first  saw  the  team  until  it  passed  out  of  my  sight,  being 
on  the  right  hand  side  of  the  engine  you  would  have  to  be  pretty  close 
to  the  crossing  to  see  anybody  coming  over  it.  The  further  away  I  was 
the  better  I  could  see  him.  I  was  about  three  or  four  hundred  feet  away 
from  the  crossing  when  I  first  saw  them  and  he  was  in  between  the 
tracks.  My  attention  was  then  directed  ahead  to  the  platform  and  I 
did  not  pay  any  attention  to  anything  else.  I  didn't  notice  whether 
he  had  his  head  turned  away  from  me  or  not  and  I  never  said  any- 
thing to  the  fireman  about  it.  The  train  was  equipped  with  air  and 
everything  was  in  proper  condition  and  in  good  working  order."  He 
further  testified  that  he  had  reduced  the  speed  of  the  train  and  that  it 
was  running  about  12  or  15  miles  per  hour. 

Plaintifl!  introduced  expert  testimony  that  a  train  running  12  or  13 
miles  per  hour,  under  the  conditions  shown  to  exist  in  the  running  of 
the  train  at  the  time  Magar  was  struck,  could  with  an  engine  properly 
equipped  with  air,  and  in  proper  working  order,  have  been  stopped  with- 
in forty  feet.  There  was  other  testimony  by  defendant  that  it  could 
be  stopped  within  100  feet.  The  testimony  of  both  the  fireman  and 
engineer  shows  that  at  the  time  they  first  saw  Magar  he  was  between 
the  house  track  and  the  main  track  driving  in  a  walk  towards  the  main 
track  looking  straight  ahead.  It  is  60  feet  between  these  tracks  and  it 
must  have  been  apparent  to  the  engineer  and  fireman  that  Magar  had 
not  discovered  the  approaching  train  and  was  in  the  act  of  driving  on 
the  main  track.  The  evidence  indicates  that  he  was  watching  the  en- 
gine which  had  been  doing  the  switching  on  the  passing  track,  but  was 
then  standing  on  that  track  in  a  northeasterly  direction  from  him.  The 
evidence  shows  that  the  engineer  and  fireman  saw  Magar  in  a  perilous 
position  in  time  for  the  engineer  with  the  use  of  the  means  at  his  coni- 
mand  to  have  stopped  the  train  before  it  struck  the  team  driven  by 
Magar. 

It  is  held  that  a  charge  that  if  defendant  saw  plaintiff  and  knew  he 
was  in  peril,  or  by  the  use  of  ordinary  diligence  they  could  have  dis- 
covered his  peril  in  time  to  prevent  the  injury  and  failed  to  use  the 
means  within  their  power  to  avoid  the  danger,  then  the  railroad  would 
be  liable  for  the  injury  caused  thereby,  while  erroneous,  does  not  con- 
stitute reversible  error  if  the  fact  is  undisputed  that  the  employes  operat- 
ing the  engine  did  discover  him  and  knew  of  his  peril.  Missouri,  K. 
&  T.  Ry.  V.  Magee,  92  Texas,  616.  The  facts  are  quite  similar  to  those 
recently  passed  upon  by  the  Supreme  Court  in  the  case  of  Houston  & 
Texas  Cent  Ry.  Co.  v.  Finn,  101  Texas,  611.  In  that  case,  as  in  this,  the 
plaintiff  was  between  two  railroad  tracks  when  discovered  by  the  em- 
ployes of  the  company  operating  one  of  its  trains  and  it  seems  was 
about  to  enter  upon  the  track.  Seeing  steam  issuing  from  an  engine  of 
an  approaching  train  he  swerved  from  his  course  and  approached  the 
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other  track  when  he  was  struck  by  a  box  car  which  was  being  pro- 
pelled backwards  on  that  track.  A  judgment  based  upon  discovered 
peril  was  sustained.  In  our  opinion^  under  the  undisputed  facts^  the 
employes  of  defendant  saw  David  Magar  and  the  team  he  was  driving 
in  peril  in  time  by  the  use  of  the  means  in  their  power  to  have  stopped 
the  train  in  time  to  have  avoided  striking  his  team  and  wagon. 

Again,  it  is  contended  that  this  charge  is  erroneous,  in  that  it  instructs 
the  jury  that  it  was  the  duty  of  employes  of  the  defendant  to  use  all  the 
means  they  had  at  hand  to  stop  the  engine  and  prevent  a  collision,  when 
under  the  law  they  were  only  required  to  exercise  ordinary  care  by  the 
use  of  means  they  had  at  hand  to  stop  the  train  or  slacken  the  speed.  If 
the  persons  operating  the  engine  saw  Magar  in  a  perilous  position,  the 
duty  was  imposed  upon  them  to  use  every  means  within  their  power, 
consistent  with  the  safety  of  the  engine,  to  avoid  striking  him,  and  a 
failure  to  do  so  would  render  appellant  liable,  notwithstanding,  Magar 
may  have  been  guilty  of  contributory  negligence  in  driving  on  the  track. 
Texas  &  P.  By.  Co.  v.  Breadow,  90  Texas,  26.  Such,  in  effect,  is  the 
care  imposed  on  the  defendant  by  the  charge  and  the  charge  is  not  sub- 
ject to  the  criticism  made  by  appellant. 

The  second,  third  and  fourth  special  instructions  requested  by  appel- 
lant, the  refusal  of  which  is  made  the  basis  of  the  fourtii  assignment^ 
are  subject  to  the  criticism  .that  they  are  on  the  weight  of  evidence;  in 
so  far  as  they  announce  correct  propositions  of  law  they  are  embraced 
in  the  court's  charge. 

The  sixth  paragraph  of  the  court's  charge  is  assailed  as  erroneous. 
This  paragraph  is  as  follows:  ''If  you  believe  from  the  evidence  that 
on  said  occasion  defendant's  locomotive  was  being  operated  at  a  rate 
of  speed  in  excess  of  seven  miles  an  hour,  as  it  approached  said  cross- 
ing and  while  it  was  within  the  corporate  limits  of  said  town,  and  if 
yon  further  believe  from  the  evidence  that  in  so  running  such  train  at 
said  rate  of  speed,  if  such  train  was  so  run,  defendant,  its  servants  or 
agents  in  charge  of  and  propelling  said  locomotive,  were  guilty  of  negli- 
gence, and  that  such  negligence,  if  any,  was  the  direct  and  proximate 
canse  of  the  killing  of  plaintiffs  horses,  or  if  you  believe  from  the  evi- 
dence that  defendant's  employes  in  charge  of  and  operating  said  train, 
failed,  as  said  train  approached  said  Townsend  Avenue  crossing,  to 
keep  a  proper  lookout  for  persons  on  the  crossing  of  said  avenue,  and 
yon  further  believe  from  the  evidence  that  in  such  failure,  if  any  there 
was,  said  employes  were  guilty  of  negligence  and  that  such  negligence, 
if  any,  was  the  direct  and  proximate  cause  of  the  killing  of  plaintiff's 
horses,  then  in  either  of  these  events  you  will  find  for  the  plaintiff,  un- 
less you  find  for  the  defendant  under  the  instructions  hereinafter  given 
you.'' 

It  is  contended  that  this  charge  is  upon  the  weight  of  the  evidence 
in  that  it  calls  special  attention  of  the  jury  to  the  operation  of  said  train 
at  a  rate  of  speed  exceeding  seven  miles  per  hour  and  eliminated  the 
question  of  contributory  negligence  on  the  part  of  David  Magar.  This 
criticism  is  without  merit.  The  undisputed  evidence  showed  that  the 
collision  occurred  within  the  corporate  limits  of  the  town  of  Ada  and 
that  there  was  at  the  time  a  valid  ordinance  prohibiting  the  running  of 
a  train  or  an  engine  at  a  greater  rate  of  speed  than  seven  miles  an  hour 
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within  the  corporate  limits  of  said  town.  The  charge  of  the  court  sub- 
mitted to  the  jury  the  issue  of  negligence  or  not  in  running  the  train 
at  a  greater  rate  of  speed  than  seven  miles  per  hour  instead  of  charging 
them,  as  he  was  authorized  to  do,  that  running  the  train  at  a  greater 
rate  of  speed  than  seven  miles  per  hour  within  the  corporate  limits  would 
constitute  negligence  as  a  matter  of  law.  The  charge  in  this  respect  was 
more  favorable  to  appellant  than  it  was  entitled  to  under  the  law. 

Again,  it  is  insisted  that  this  paragraph  of  the  charge  is  upon  a  phase 
of  the  case  not  supported  by  the  evidence  because  the  undisputed  testi- 
mony shows  that  said  Magar  was  seen  by  the  operatives  of  said  train ; 
that  said  operatives  were  keeping  a  lookout ;  and,  further,  that  it  elimi- 
nates the  question  of  contributory  negligence  on  the  part  of  said  Magar. 
We  do  not  concur  in  this  contention.  Whether  or  not  the  employes  oper- 
ating the  train  kept  a  proper  lookout  was  a  question  of  fact  for  the  de- 
termination of  the  jury,  and  this  issue  was  properly  submitted  to  the 
jury  by  the  court  in  the  charge  complained  of.  Said  charge  does  not 
eliminate  the  question  of  contributory  negligence  on  the  part  of  said 
Magar,  but  expressly  states  that  the  jury  will  find  for  the  plaintiff, 
"unless  they  find  for  defendant  under  instructions  hereinafter  given 
you,'*  and  in  the  eighth  instruction  thereinafter  given,  the  question  of 
the  contributory  negligence  of  Magar  is  submitted  to  the  jury. 

Finding  no  reversible  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 


A.  L.  Lbdbetteb  v.  Dallas  Countt. 

Decided  May  23,  1908. 

1. — 81ierlir—Fee»— Attendance  upon  Court — Statute  Conttnied. 

Under  the  provisions  of  articles  4000,  153  le  and  2460,  Revised  Statutes,  a 
sheriff  is  entitled  to  compensation  by  his  county  for  the  attendance  of  himself 
or  only  one  deputy  upon  any  court  in  his  county  while  in  session,  and  this  with- 
out regard  to  the  necessity  for  a  greater  number  of  sheriffs  to  attend  upon  the 
court. 

2. — Same— Authority  of  District  Judge. 

A  district  judge  has  no  authority  to  bind  a  county  for  the  compensation 
of  a  greater  number  of  sheriffs  in  attendance  upon  his  court  than  the  Legis- 
lature has  allowed,  viz.,  one  officer  at  two  dollars  per  day.  Such  judge  has  no 
inherent  power  to  create  a  debt  against  the  county  for  the  attendance  of  a 
greater  number  of  officers. 

S. — Same — Guards  at  Jail— Approval  of  Commissioners'  Court— Statute  Con- 
itrued. 

Action  of  a  Commissioners'  Court,  although  informal,  in  authorizing  a 
sheriff  to  employ  guards  at  the  county  jail,  considered,  and  held  sufficient  to 
bind  the  county  under  the  provisions  of  article  4898,  Revised  Statutes,  which 
contemplates  that  before  a  sheriff  employs  guards  for  the  jail  he  should  have 
the  approval  of  the  Commissioners'  Court. 

4. — Same— Eatifleation — County  Auditor— Case  Dittinguislied. 

A  Commissioners'  Court  having  the  authority  in  the  first  instance  to 
authorize  the  employment  of  guards  for  the  county  jail  may,  after  such  em- 
ployment, ratify  the  action  of  the  sheriff  in  doing  so,  and  a  county  auditor  is 
bound  by  such  ratification.  The  case  of  Anderson  v.  Ashe,  09  Texas,  447,  dis* 
tinguished. 
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Error  from  the  District  C#urt  of  Dallas  Coiinty.  Tried  below  before 
Hon-  T.  P.  Nash. 

Kenneth  Foree  and  K.  B.  Craig,  for  plaintiflE  in  error. — ^The  court 
erred  in  sustaining  defendant's  exception,  to  the  item  in  plaintiflPs  peti- 
tion embracing  claim  for  services  of  an  extra  deputy  sheriff  in  the 
Criminal  District  Court. — Sayles  Civ.  Stat.,  arts.  4900,  2460,  876; 
Vigo  Co.  V.  Stout,  136  Ind.,  63,  22  L.  B.  A.,  398,  and  note;  White  v. 
Gwin,  136  Ind.,  662,  22  L.  B.  A.,  402 ;  Lycoming  Co.  v.  Hall,  7  Watts 
(Pa.),  290;  Watson 'v.  Moniteau  Co.,  53  Mo.,  133. 

The  facts  pleaded  would  show  an  approval  by  the  Commissioners' 
Court  of  the  act  of  the  sheriff  in  employing  extra  guards  for  the  jail, 
as  well  as  a  recognition  by  that  court  of  the  necessity  therefor,  although 
there  may  have  been  no  formal  order  entered  on  the  minutes  of  the 
court.  Ewing  v.  Duncan,  81  Texas,  230;  Waggoner  v.  Wise  County, 
17  Texas  Civ.  App.,  220;  Boydston  v.  Bockwall  Co.,  86  Texas,  236; 
Corzine  v.  Williams,  85  Texas,  606;  Noel  Young  Bond  &  Stock  Co.  v. 
Mitchell  County,  21  Texas  Civ.  App.,  646. 

Dwighi  L.  Lewelling,  County  Attorney,  and  Walter  F.  Seay,  Assist- 
ant, for  defendant  in  error. — ^A  county  can  only  be  bound  in  a  manner 
and  to  the  extent  prescribed  by  statute.  A  county  is  not  liable  for  the 
expenses  of  running  a  District  Court  within  its  border  except  to  the 
extent  prescribed  by  the  Legislature. 

In  Texas  a  district  judge  has  no  power  to  create  liability  on  a  county; 
the  finances  of  counties  have  been  left  to  the  Commissioners'  Court, 
and  even  the  Commissioners'  Court  can  only  bind  a  county,  where  and 
in  the  manner  prescribed  by  the  Legislature. 

An  order  by  a  district  judge  to  a  sheriff  to  furnish  an  extra  deputy 
in  his  court  is  a  matter  entirely  between  the  sheriff  and  court,  and  can 
not  create  a  liability  on  the  part  of  the  county  in  which  a  district  judge 
is  sitting,  for  the  services  of  said  extra  deputy.  Bev.  Stats.,  arts.  1531e, 
1537,  subd.  8,  2460,  2462;  Acts  of  Legislature,  1903,  page  160;  Bald- 
win V.  Travis  County,  88  S.  W.,  484 ;  Bobinson  v.  Smith,  76  S.  W.,  584. 

A  county  can  not  be  bound  by  either  custom  or  estoppel.  It  must  be 
bound  only  in  the  manner  prescribed  by  law  and  in  exactly  the  terms 
of  the  law.  It  must  be  based  upon  some  statutory  provision.  McDade 
V.  Waller,  3  White  &  Wilson,  sec.  110;  Bobinson  v.  Smith,  76  S.  W., 
584;  art.  4898,  Civil  Statutes;  Gano  v.  Palo  Pinto  County,  71  Texas, 
102;  Baldwin  v.  Travis  County,  88  S.  W.,  484. 

BOOKHOUT,  Associate  Justice.— This  is  a  suit  by  the  plaintiff 
in  error,  the  sheriff  of  Dallas  County,  against  Dallas  County,  to  recover 
for  services  of  guards  at  the  jail  furnished  by  him.  He  alleged  the 
necessity  for  extra  guards,  setting  out  the  facts,  and  alleged  they  were 
provided  by  the  authority  and  approval  of  the  Commissioners*  Court 
of  said  county,  but  that  his  claims  when  presented  to  the  auditor  of 
Dallas  County  had  been  by  him  rejected  and  disapproved.  He  sued 
also  for  the  services  of  an  extra  deputy  sheriff  in  attendance  upon  the 
Criminal  District  Court  of  Dallas  County.  He  alleged  that  he  had  been 
compelled  by  order  of  the  judge  of  the  Criminal  Court  to  furnish  said 
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extra  deputy  in  addition  to  the  one  regular  deputy  kept  in  attendance 
upon  said  court,  the  said  District  Judge  holding  that  such  additional 
deputy  was  necessary  to  the  proper  dispatch  of  business  in  his  court. 
But  that  the  claims  for  the  services  of  such  additional  deputy,  when 

S resented  to  the  auditor  of  Dallas  County^  had  been  by  him  rejected  and 
isapproved. 

The  defendant  answered  by  demurrers,  general  denial,  and  special 
answers.  Plaintiff  filed  supplemental  petition,  to  which  defendant  filed 
exceptions.  Cause  was  tried  before  the  court  without  a  jury,  which  trial 
resulted  in  a  judgment  for  the  plaintiff  for  a  sum  much  less  than  sued 
for.  The  court  filed  conclusions  of  fact  and  law,  to  which  conclusions 
the  plaintiff  in  error  filed  special  exception.  Motion  for  new  trial  by 
plaintiff  was  overruled,  and  he  brings  the  case  to  this  court  by  writ  of 
error. 

1.  The  first  question  for  our  determination  is.  Can  the  county  of 
Dallas  be  held  liable  for  the  attendance  of  two  deputy  sheriffs  upon, 
the  Criminal  District  Court  while  in  session  ?  The  trial  judge  found  in 
reference  to  the  sheriff's  attendance  upon  that  court  as  follows : 

^'I  find  that  for  proper  dispateh  of  business  in  the  Criminal  District 
Court  of  Dallas  County  there  is  a  necessity  for  two  deputies  in  said 
court. 

'^I  further  find  that  the  judge  of  the  said  court  has  insisted  upon  and 
instructed  and  ordered  the  sheriff  to  place  two  deputies  in  that  court. 

^'I  find  that  in  regard  te  the  extra  deputies  in  the  said  Criminal  Dis- 
trict Court  that  there  has  never  been  any  action  taken  by  the  Com- 
missioners' Court  in  regard  to  the  same  other  than  they  have  heretofore 
allowed  and  paid  the  account  presented  for  the  services  of  such  deputies." 

Dallas  County  has  a  regularly  appointed  and  qualified  auditor.  The 
account  for  the  attendance  of  two  deputy  sheriffs  upon  the  Criminal 
District  Court  was  presented  to  the  auditor  for  approval  and  by  him 
disallowed.  The  trial  judge  was  of  the  opinion  that  the  county  was 
only  liable  for  two  dollars  per  day  for  the  attendance  of  the  sheriff  or 
his  deputy  upon  the  District  or  County  Courts,  and  approved  the  action 
of  the  auditor  in  allowing  the  sheriff  two  dollars  per  day  for  the  at- 
tendance of  one  deputy  sheriff  upon  the  Criminal  District  Court. 

It  is  contended  by  the  plaintiff  in  error  that  the  purpose  of  the  stat- 
ute was  simply  to  make  certain  the  duty  of  the  sheriff  to  attend  on  the 
sessions  of  the  court  or  furnish  a  deputy  for  that  purpose,  and  the  com- 
pensation prescribed  of  $2.00  per  day  was  intended  to  fix  the  pay  for 
such  services  where  the  sheriff  attended  in  person  or  furnished  one 
deputy  in  his  place ;  that  it  was  evidently  not  the  purpose  of  the  Legis- 
lature to  shift  the  burden  of  running  the  court  from  the  county  to  the 
sheriff,  neither  was  it  the  purpose  of  the  Legislature  to  limit  the  court 
to  the  use  of  one  deputy  or  one  oflScer,  regardless  of  its  necessities,  nor 
to  limit  the  compensation  of  the  sheriff  to  the  pay  for  one  deputy  when 
more  were  required  and  furnished.  Article  4900  of  the  Revised  Stat- 
utes provides  as  follows:  "Each  sheriff  shall  attend  upon  the  District^ 
County  and  Commissioners'  Courts  for  the  county."  By  article  1531e 
of  the  Revised  Statutes,  the  sheriff  as  to  his  attendance  upon  the 
Criminal  District  Court  is  governed  by  the  same  rules  and  regulations 
as  apply  to  other  District  Courte.    Article  2460,  Revised  Stetutes,  among 
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other  things,  providee  as  follows:  '^For  every  day  the  sheriff  or  his 
deputy  shall  attend  the  District  or  County  Court,  he  shall  receive  two 
dollars  a  day  to  be  paid  by  the  county  for  each  day  the  sheriff  by  him- 
self or  a  deputy  shall  attend  said  court."  This  statute  stipulates  that 
for  every  day  the  ''sheriff  or  his  deputy"  shall  attend  the  District  Court 
he  shall  receive  two  dollars  per  day.  And  again,  that  the  county  shall 
pay  a  like  sum  for  each  day  the  ''sheriff  by  himself  or  a  deputy"  shall 
attend  said  court  This  statute  speaks  of  the  sheriff  or  his  deputy,  using 
the  singular  number  in  each  instance.  In  providing  that  the  sheriff 
ahall  receive  two  dollars  per  day  for  every  day  he  or  his  deputy  shall 
attend  the  District  or  County  Court,  and  making  the  county  liable  "for 
each  day  the  sheriff  by  himself  or  a  deputy  shall  attend  said  court,"  the 
legislature  expressly  limited  the  liability  of  the  county  for  such  attend- 
ance to  two  dollars  per  day.  This  provision  of  the  statute  appears  in 
the  chapter  fixing  the  fees  of  county  officers,  which  chapter  embraces  the 
entire  subject  of  fees,  except  where  there  is  a  specific  statute  providing 
for  additional  duties  and  fixing  their  fees  therefor.  There  is  no  other 
statute  fixing  the  amount  the  sheriff  shall  receive  for  attendance  upon 
the  District  Court  or  stipulating  the  amount  the  county  shall  pay  there- 
for. In  our  opinion  the  county  is  only  liable  for  two  dollars  per  day 
for  the  attendance  of  the  sheriff  or  his  deputy  upon  the  Criminal  Dis- 
trict Court 

Again,  it  is  contended  that  the  District  Judge  has  inherent  power  to 
provide  such  facilities  as  may  be  necessary  to  the  proper  dispatch  of 
business  in  his  court,  and  to  create  a  debt  against  the  county  therefor. 
Having  already  held  that  the  Legislature  has  by  article  2460  limited 
the  liability  of  the  county  for  the  sheriff's  attendance  upon  the  District 
Court  to  two  dollars  per  day  for  each  day's  attendance,  the  District 
Judge  was  not  authorized  to  bind  the  county  beyond  that  sum. 

The  action  of  the  court  in  sustaining  the  exception  to  that  part  of  the 
petition  seeking  to  recover  for  the  attendance  of  two  deputies  upon  the 
Criminal  District  Court,  if  error,  was  harmless  in  view  of  the  fact  that 
the  case  was  tried  by  the  court  and  in  his  conclusions  of  fact  he  found 
all  the  material  facts  alleged  in  the  petition. 

2.  Did  the  trial  court  err  in  refusing  to  allow  plaintiff  in  error  pay 
for  the  services  of  two  guards  at  the  jail  ?  There  is  a  necessity  for  two 
men  at  the  jail  and  ever  since  plaintiff  in  error  qualified  as  sheriff  he 
has  had  two  men  at  the  jail,  one  of  which  he  has  paid  $75  per  month, 
and  one  $60  per  month.  These  two  men  have  performed  all  the  neces- 
Baiy  work  to  be  done  in  caring  for  the  prisoners.  The  jail  is  three 
atones  in  height,  and  the  prisoners  are  confined  in  each  story.  When 
Bitting  in  the  office  of  the  jail  a  person  can  see  only  about  one-half  of 
the  cells  on  the  lower  floor.  Dallas  County  jail  is  one  of  the  largest 
jails  in  the  State.  A  short  time  after  plaintiff's  qualification  as  sheriff 
of  Dallas  County  and  after  he  had  employed  the  said  two  men  he  went 
into  the  room  in  the  courthouse  occupied  by  the  Commissioners'  Court ; 
there  were  three  commissioners  in  the  room  at  that  time;  he  stated  that 
he  wanted  to  know  what  to  do  about  the  pay  for  the  boys  at  the  jail ; 
that  in  response  to  such  inquiry  one  of  the  commissioners  replied,  go 
ahead  and  pay  the  boys  and  make  out  your  account  and  the  Commis- 
sioners' Court  will  allow  it    The  court  was  in  session  at  the  time,  but 


144  Texas  Civil  Appeals  Reports,  Vol.  51.  [May, 

there  seemed  to  be  no  chainnan,  nor  was  there  any  motion  made  or  vote 
by  the  commissioners  present  There  was  no  order  entered  upon  the 
minutes  of  the  Commissioners'  Court  in  regard  to  this  action.  The 
commissioners  knew  that  the  sheriff  had  not  appointed  a  jailer,  and 
also  knew  of  the  necessity  of  two  guards  at  the  jail  and  that  the  sheriff 
had  employed  two  guards  for  the  jail  and  acquiesced  in  his  action. 
There  was  testimony  that  since  1893  and  under  the  administration  of 
former  sheriffs,  the  Commissioners'  Court  had  allowed  and  paid  for  two 
guards  at  the  jail.  Article  4898  of  the  Revised  Statutes  contemplates 
that  before  the  sheriff  employs  guards  at  the  jail  he  should  have  the 
approval  of  the  Commissioners'  Courts  or  in  case  of  emergency,  the  ap- 
proval of  the  county  judge.  We  are  of  the  opinion  that  under  the  fads 
the  sheriff  had  the  approval  of  the  Commissioners'  Court  within  tiie 
meaning  of  this  statute  in  the  employment  of  two  guards  at  the  county 
jaiL 

Again,  it  is  shown  that  after  the  guards  were  employed  and  the  ac- 
count for  their  services  presented  to  the  auditor  and  disallowed,  the 
sheriff  presented  to  the  Commissioners'  Court  a  petition  asking  that  an 
order  be  passed  by  the  court  approving  his  action  in  emplojring  guards. 
The  court  thereupon,  on  September  11,  1906,  passed  an  order  as  fol- 
lows :  *^t  is  ordered  by  the  court  that  the  action  of  the  sheriff  in  the 
employment  of  two  guards  for  the  security  of  the  county  jail  and  the 
safe  keeping  of  the  prisoners  therein  be  and  the  same  is  hereby  ap- 
proved for  such  time  between  the  first  day  of  November,  1905,  and  the 
fifth  day  of  September,  1906,  as  he  has  not  already  received  his  com- 
pensation." After  the  passage  of  this  order  the  account  was  again  pre- 
sented to  the  auditor  and  by  him  again  disallowed.  The  effect  of  this 
order  was  to  ratify  the  action  of  the  sheriff  in  employing  guards  at  the 
jail.  The  Commissioners'  Court  had  the  power  to  authorize  the  em- 
ployment of  these  guards  in  the  first  instance,  and  if  it  be  conceded  that 
the  act  of  the  sheriff  in  calling  the  attention  of  that  court  to  the  matter 
of  pay  for  such  guards,  and  the  knowledge  and  acquiescence  of  that 
court  in  his  action  in  employing  them  was  not  such  approval  as  is  con- 
templated by  article  4898  of  the  statutes,  still  his  action  in  this  respect 
could  be  ratified  by  that  court  and  the  passage  of  the  order  of  September 
11,  1906,  had  that  effect.  The  Commissioners'  Court  by  this  action 
did  not  attempt  to  pass  upon  the  claim  of  the  sheriff  for  the  services 
of  two  guards  at  the  jail,  but  only  approved  and  ratified  the  sheriff's 
action  in  employing  the  guards.  Two  guards  were  in  fact  necessary 
at  the  jail,  and  this  suit  seeks  to  recover  judgment  for  their  services. 
It  is  not  a  suit  against  the  auditor  to  require  him  to  approve  the  claim. 
In  this  respect  the  case  differs  from  the  case  of  Anderson  v.  Ashe,  99 
Texas,  447,  cited  and  relied  upon  by  defendant  in  error,  holding  that 
the  Commissioners'  Court  is  not  authorized  to  allow  a  claim  and  cause 
a  warrant  to  be  drawn  for  its  payment  after  it  has  been*  disallowed  by 
the  auditor.  After  the  passage  of  this  order  it  was  the  duly  of  the 
auditor  to  allow  the  account,  if  valid  in  other  respects.  The  trial  judge 
was  of  the  opinion  that  the  sheriff  should  have  appointed  a  jailer,  as 
provided  by  article  52  of  the  Code  of  Criminal  Procedure.  He  was 
of  the  opinion  that  one  of  the  guards  so  employed  was  in  fact  a  jailer 
and  that  his  services  should  be  paid  by  the  pheriff  and  not  by  the  county. 
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as  provided  by  article  1098,  Code  Criminal  Procedure.  We  do  not  con- 
cur in  this  conclusion.  The  question  whether  the  sheriff  should  em- 
ploy a  jailer  does  not  arise  in  this  case.  It  is  conceded  that  a  lailer  has 
Dot  been  appointed  for  Dallas  County,  and  whether  one  should  be  ap- 
pointed can  not  be  raised  in  this  proceeding.  The  entire  evidence  is 
that  two  guards  were  employed  by  the  sheriff  with  the  knowledge  and 
acquiescence  of  the  Commissioners'  Court,  and  they  were  necessary  at 
the  jail,  and  that  after  the  services  were  rendered  and  the  auditor  re- 
fused to  allow  the  account  for  their  pay,  the  Commissioners'  Court  passed 
a  formal  order  approving  and  ratifying  the  sheriff's  action.  By  statute 
the  sheriff  is  allowed  one  dollar  and  fifty  cents,  per  day  for  each  guard 
necessarily  employed  by  him.    Article  1098,  Code  Criminal  Procedure. 

In  our  opinion  the  trial  court  erred  in  not  rendering  judgment  for 
the  plaintiff  for  the  two  guards  instead  of  only  one.  The  judgment  wiU 
be  reformed  and  here  rendered  for  appellant  for  the  services  of  two 
guards  at  the  jail. 

Reformed  and  affirmed. 

Writ  of  error  refused. 


LoDWicK  Lumber  Company  v.  W.  W.  Jones. 

Decided  May  23,  1908. 

Coits— Appeal— Bond  Conttmed. 

A  defendant,  on  a  plea  in  reconvention,  recovered  a  judgment  against  the 
plaintiff  for  a  small  amount  and  for  the  costs  of  the  trial  court;  being  dis- 
satiflfied  with  the  amount  of  the  judgment  the  defendant  appealed,  giving  a  bond 
with  tiie  statutory  condition  to  prosecute  his  appeal  with  effect  and  to  pay  all 
costs  which  had  accrued  in  the  trial  court  and  which  would  accrue  in  the 
Appellate  Courts;  the  judgment  of  the  trial  court  was  affirmed.  Held,  the  con- 
dition of  the  bond  to  '*pay  all  the  costs  which  had  accrued"  in  the  trial  court, 
did  not  render  the  appellant  and  his  sureties  liable  for  the  costs  which  had 
teemed  in  the  trial  court  prior  to  filin<?  the  appeal  bond,  and  for  which  judg- 
ment had  been  rendered  in  appellant's  favor. 

Appeal  from  the  District  Court  of  Harrison  Couniy.  Tried  below 
before  Hon.  B.  B.  Levy. 

P.  H.  Prendergast,  for  appellant. — Cited:  Bev.  Stats.,  art.  1400; 
Blair  v.  Sanborn,  82  Texas,  688;  Burck  v.  Burroughs,  64  Texas,  447; 
Trent  v.  Bhomberg,  66  Texas,  251 ;  Gulf,  C.  &  S.  F.  By.  v.  Hume,  30 
8.  W.,  863;  Janes  v.  Langham,  29  Texas,  418;  Smith  v.  Parks,  65 
Texas,  86;  Young  v.  Bussel,  60  Texas,  687. 

Harrison  &  Davidson,  for  appellee. 

TALBOT, 'Associate  Justice. — This  is  a  proceeding  in  the  nature 
of  a  motion  to  retax  the  costs  in  the  above  entitled  cause.  It  appears 
that  the  Lodwick  Lumber  Company  sued  W.  W.  Jones  in  the  District 
Court  of  Harrison  County,  in  1904,  to  enjoin  him  from  interfering  with 
its  servants  and  employes  in  the  cutting  of  certain  timber.  Jones  re- 
convened in  the  suit  for  damages  and  recovered  a  judgment  for  the 
Vol.  LI.  Civil— 10. 
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stun  of  $20  and  costs  of  suit.  Jones  being  dissatisfied  with  the  amount 
recovered  appealed  and  gave  a  cost  bond  for  appeal  under  article  1400 
of  the  Revised  Statutes.  The  judgment  was  affirmed  by  this  court  and 
Jones  paid  the  costs  of  the  appeal^  but  refused  to  pay  the  costs  incurred 
in  the  District  Court  prior  to  the  filing  of  the  appeal  bond.  The  Lod- 
wick  Lumber  Company  paid  the  $20  judgment^  which  had  been  ren- 
dered in  Jones'  favor^  and  then  brought  this  action  against  Jones  and 
the  sureties  on  his  appeal  bond  for  the  costs  incurred  in  the  District 
Court.  The  trial  court  held  that  Jones  and  his  sureties  were  not  liable 
for  the  costs  incurred  prior  to  the  filing  of  the  appeal  bond,  and  rendered 
judgment  in  their  favor.  From  this  judgment  of  the  court  the  Lodwick 
Lumber  Company  has  appealed^  and  the  question  presented  for  our  de- 
termination is :  Did  the  trial  court  err  in  holding  that  the  affirmance 
of  the  former  judgment  on  appeal  did  not  render  W.  W.  Jones  and  the 
sureties  on  his  appeal  bond  liable  for  the  costs  incurred  in  the  District 
Court,  prior  to  the  filing  of  said  bond,  and  in  not  rendering  judgment 
against  them  for  the  amount  thereof?  This  question,  we  think,  must 
be  answered  in  the  negative.  It  is  true  the  appeal  bond  was  conditioned 
that  the  appellant  Jones  would  prosecute  his  suit  with  eflEect  and  would 
pay  all  the  costs  which  had  accrued  in  the  District  Court  and  which 
might  accrue  in  the  Court  of  Civil  Appeals  and  the  Supreme  Court; 
but  the  judgment  of  the  court  below  having  been  affirmed,  the  affirm- 
ance included  the  judgment  for  costs  as  well  as  the  judgment  in  Jones' 
favor  for  $20.  In  other  words,  we  are  of  the  opinion  that  the  judg- 
ment of  the  Court  of  Civil  Appeals  affirmed  the  judgment  of  the  Dis- 
trict Court,  not  only  for  the  $20  in  Jones'  favor,  but  also  for  the  costs 
which  were  incurred  before  the  filing  of  the  appeal  bond,  and  left  the 
judgment  of  that  court  against  the  Lodwick  Lumber  Company,  as 
though  no  appeal  had  been  taken  by  Jones. 

A  litigant  feeling  aggrieved  at  the  smallness  of  the  verdict  and  judg- 
ment rendered  in  his  favor  has  the  legal  right  to  appeal  therefrom,  and 
we  do  not  believe  it  was  ever  contemplated  or  intended  by  the  law 
makers,  who  passed  the  statute  in  question,  to  visit  upon  him  by  way 
of  punishment  for  the  exercise  of  the  right,  the  payment  of  costs  which 
had  been  adjudged  against  his  adversary,  simply  because  the  judgment 
appealed  from  was  affirmed  and  his  effort  to  secure  another  trial  of  the 
issues  thereby  defeated.  Such  would  be  the  effect'  of  said  statute,  if 
given  the  construction  contended  for  by  appellant. 

We  are  very  clearly  of  the  opinion  that  the  trial  court  rendered  the 
proper  judgment  and  it  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  E.  Hatworth,  Administrator,  v.  Maroreth  Williams  bt  al. 

Decided  May  25,  1909. 


1.— Putative  Wife — ^Homestead — ^Title  by  Limitation — Case  DiitingruislLed. 

A  putative  wife  may  assert  title  by  limitation  to  land  acquired  by  her 
reputed  husband  during  the  cohabitation,  but  occupied  by  her  exclusively  and 
adversely  to  the  claims  of  such  husband  for  the  necessary  length  of  time.  Cer- 
vantes V.  Cervantes,  70  S.  W.,  790,  distinguished. 
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^-Umitatioii— lOitake  as  to  Title. 

It  18  immaterial  that  an  occupant  of  land  is  mistaken  as  to  the  nature  or 
ebaratter  of  his  title  to  the  land;  if  he  claims  it  as  his  own  in  the  manner  and 
for  the  length  of  time  prescribed  by  the  statute,  limitation  will  run  in  his  favor. 


Stated. 

In  a  suit  of  trespass  to  try  title  by  a  man  against  his  putative  wife  for  the 
title  and  possession  of  land  occupied  by  her,  evidence  considered,  and  held 
miffieient  to  support  the  judgment  of  the  court  that  the  wife  had  acquired  title 
io  the  land  by  limitation  as  against  the  reputed  husband. 

4r-Trespasi  to  Tiy  Title— Limitation— Burden  of  Proof. 

The  burden  of  proof  is  on  the  defendant  in  trespass  to  try  title  to  establish 
his  plea  of  title  by  limitation  to  the  land  in  controversy. 

S^— Semeitead— Qlegitimate  Daughter. 

An  illegitimate  daughter  may,  under  certain  circumstances,  have  a  home- 
stead right  in  land  owned  by  her  father. 

•tf— megitlmate  Cohabitation-^Property  Bights. 

Persons  living  together  in  illegitimate  cohabitation  have  a  Joint  interest 
in  property  acquired  by  their  joint  efforts. 

Appeal  from  the  District  Court  of  Cooke  County.  Tried  before  Hon. 
Clem.  B.  Potter. 

'Stuart  &  Bell,  for  appellant — On  proposition  that  wife  can  not  ac- 
qpire  title  to  the  husband's  land  by  adverse  possession  during  the  con- 
tinuance of  the  marriage  relations  even  where  the  husband  has  aban- 
doned the  wife  without  cause :    Cervantes  v.  Cervantes,  76  S.  W.,  790. 

That  the  possession  of  appellee  in  this  cdse  has  not  been  adverse  to 
Thomas  Jefferson :  Mhoon  v.  Cain,  77  Texas,  318 ;  Schliecher  v.  Gatlin, 
85  Texas,  272 ;  Keys  v.  Mason,  44  Texas,  140 ;  Nichols  v.  Nichols,  79 
Texas,  332;  Chance  v.  Branch,  58  Texas,  493;  Gillespie  v.  Jones,  26 
Texas,  343;  Texas  Western  Ey.  v.  Wilson,  83  Texas,  167;  Warren  v. 
Frederichs,  83  Texas,  384 ;  Texas  &  Pac.  By.  v.  Gaines,  27  S.  W.,  266, 
267;  Toyaho  Creek  Irrigation  Co.  v.  Hutchins,  52  S.  W.,  104. 

That  the  marriage  of  appellee  and  Thomas  Jefferson,  although  as- 
flomed  under  the  forms  of  a  regular  marriage,  was  invalid  and  con- 
ferred on  appellee  no  rights  in  Thomas  Jefferson's  property  as  com- 
munity property  as  such  rights  conferred  by  statute  depend  on  a  valid 
marriage:  Eouth  v.  Eouth,  57  Texas,  689;  Chapman  v.  Chapman,  32 
S.  W.,  664. 

That  the  marriage  of  appellee  and  Thomas  Jefferson  being  illegal 
and  not  contracted  by  appellee  in  good  faith,  appellee  can  not  claim  any 
interest  in  the  property  acquired  by  Thomas  Jefferson  during  the  pre- 
tended marriage  between  appellee  and  said  Thomas  Jefferson:  Lawson 
y.  Lawson,  69  S.  W.,  246 ;  Morgan  v.  Morgan,  21  S.  W.,  154. 

Qreen  &  Blanion  and  Potter  &  Gulp,  for  appellees. — ^The  fact  that 
the  occupant  of  the  land  made  a  mistake  as  to  the  title  or  right  by  which 
it  was  claimed,  will  not  prevent  the  statute  of  limitation  from  running 
in  favor  of  the  occupant,  if,  in  fact,  it  was  claimed  and  held  hostile  to 
the  owner.  Price  v.  Eardley,  77  S.  W.,  416 ;  Village  Mills  Co.  v.  Manley, 
94  a  W.,  102. 
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The  appellant  having  placed  the  appellee  in  possession  of  the  land  for 
the  purpose  of  continuing  his  unlawful  and  immoral  relations  with  her, 
the  law  will  not  lend  its  aid  to  dispossess  her.  9  Cyc,  545 ;  Hill  v.  Free- 
man, 49  Am.  Eep.,  48 ;  Dent  v.  Ferguson,  132  U.  S.,  60 ;  Specht  v.  Col- 
lins, 81  Texas,  215 ;  Seeligson  v.  Lewis,  65  Texas,  221 ;  West  v.  Grand 
Lodge,  37  S.  W.,  966 ;  Been  v.  Landman,  88  Texas,  435. 

'fl^ere  a  married  daughter  is  left  a  widow  without  any  means  of  sup- 
port and  returns  to  the  home  of  her  parents  to  take  up  her  permanent 
abode  again  with  the  family,  she  becomes  a  constituent  of  tiie  family  and 
may  assert  homestead  righ^  in  the  homestead  of  the  family.  Lane  v. 
Philips,  69  Texas,  241 ;  Gay  v.  Halton,  75  Texas,  206 ;  Childers  v.  Hen- 
derson, 76  Texas,  664 ;  Kruger  v.  Wolf,  33  S.  W.,  663 ;  Drought  v.  Stall- 
worth,  100  S.  W.,  188;  Rutherford  v.  Mothershed,  92  S.  W.,  1021; 
McDonnell  v.  Bagsdale,  71  Texas,  26. 

SPEEB,  Associate  Jttsticb.— This  suit  was  brought  in  the  District 
Court  of  Cooke  County  on  September  9,  1905,  by  Thomas  Jefferson  as 
plaintiff  in  form  of  trespass  to  try  title  against  Margreth  Williams,  here- 
inafter styled  appellee,  to  recover  one  hundred  and  sixty-nine  and  five- 
eighths  acres  of  land  in  the  said  county,  conveyed  to  Thomas  Jeffer- 
son by  N".  W.  Wheeler  on  April  10,  1880.  On  October  30,  1907,  appel- 
lant was  allowed  to  make  himself  a  party  plaintiff  and  to  prosecute  the 
suit  as  temporary  administrator  of  the  estate  of  Thomas  Jefferson,  de- 
ceased, Thomas  Jefferson  having  died  and  appellant  having  been  law- 
fully appointed  temporary  administrator  of  his  estate,  and  as  such  tem- 
porary administrator  authorized  and  empowered  to  prosecute  this  suit 
for  the  estate  of  said  Thomas  Jefferson.  On  October  30,  1907,  appel- 
lant filed  his  first  amended  original  petition  in  trespass  to  try  title  and 
to  recover  said  land  and  rent  thereon  at  the  rate  of  three  hundred  dollars 
per  year  from  January  1,  1905.  Appellee  filed  a  plea  of  not  guilty  on 
Ifovember  4,  1907,  and  on  the  same  date  Mrs.  Nettie  Maloy  entered  her 
appearance  in  said  suit,  claiming  an  interest  in  said  land  and  asking  that 
she  be  allowed  to  make  herself  a  party  defendant.  On  the  same  date 
appellant  filed  his  supplemental  petition  and  answer  to  the  answer  of 
Mrs.  Nettie  Maloy,  claiming  same  relief  against  Mrs.  Maloy  as  asked 
for  against  appellee.  The  trial  commenced  on  the  4th  day  of  November, 
1907,  and  on  November  6,  1907,  appellee  filed  a  plea  in  a  trial  amend- 
ment claiming  title  to  the  land  in  controversy  under  the  ten  years  stat- 
■  ute  of  limitation.  On  the  same  date  appellant  filed  his  trial  amend- 
ment and  supplemental  petition  in  response  to  said  plea  in  limitation, 
claiming  that  said  plea  was  insufficient  because  any  limitation  claimed 
by  appellee,  Margreth  Williams,  was  claimed  by  her  as  the  wife  of 
^Thomas  Jefferson,  and  that  the  law  does  not  allow  such  a  claim,  and 
that  her  possession  held  and  claimed  as  wife  of  Thomas  Jefferson  was 
insufficient  to  sustain  said  plea.  The  case  was  submitted  to  the  jury  on 
special  issues  on  November  6,  1907,  and  on  the  same  date  the  jury 
returned  a  verdict  on  said  issues,  upon  which,  the  court  rendered  judg- 
ment in  favor  of  appellee  on  the  ground  that  her  plea  of  limitation  of 
ten  years  had  been  sustained  by  the  finding  of  the  jury,  and  entered  judg- 
ment in  her  favor  against  appellant  and  ^rs.  Nettie  Maloy,  from  which 
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judgment  appellant  has  duly  appealed  to  this  court  and  here  assigns 
error  and  seeks  revision  of  said  judgment. 

Appellant  by  various  assignments  of  error  presents  two  questions  as 
decisive  of  this  appeal.  Firsts  appellant  contends  that  as  the  defendant 
Margreth  Williams  claimed  to  be  the  wife  of  Thomas  Jefferson  at  the 
time  Thomas  Jefferson  bought  the  land  in  controversy  and  at  all  times 
since  Thomas  Jefferson  bought  said  land^  and  whatever  claim  she  has 
asserted  to  the  land  in  controversy  has  been  asserted  as  the  wife  of 
Thomas  Jefferson^  and  that  as  she  entered  on  said  land  as  the  wife  of 
Thomas  Jefferson,  the  answer  of  the  jury  to  question  No.  6,  that  said 
defendant  has  had  peaceable  and  adverse  possession  of  the  land  sued 
for  for  more  than  ten  years  prior  to  the  institution  of  this  suit,  culti- 
vating, using  and  enjoying  the  same  to  the  exclusion  of  Thomas  Jeffer- 
son, is  contrary  to  the  undisputed  evidence  and  to  the  law,  and  that  judg- 
ment should  be  rendered  in  favor  of  appellant  for  the  land  in  controversy 
imder  the  other  findings  of  fact  of  the  jury.  Appellant's  other  material 
contention  is  that  the  court  erred  in  instructing  the  jury,  in  effect,  that 
the  burden  of  proof  on  the  issue  of  limitation  was  on  appellant. 

It  appears  from  the  evidence  in  this  case  that  Thomas  Jefferson  in 
1859  abandoned  his  wife,  to  whom  he  had  been  previously  married  and 
with  whom  he  was  living  at  that  time  in  the  State  of  Pennsylvania,  and 
entered  into  the  pretended  and  fraudulent  marriage  with  the  appellee 
Margreth  Williams,  and  from  said  year  and  from  the  time  of  said  pre- 
tended marriage  lived  with  appellee  as  his  wife,  residing  first  in  St. 
Louis,  afterwards  for  twelve  or  fifteen  years  in  Iowa,  and  later  in  New 
Orleans.  That  at  the  time  of  contracting  said  pretended  marriage  appel- 
lee had  been  working  for  the  family  of  said  Thomas  Jefferson  and  was  a 
comparatively  ignorant  country  girl  of  about  twenty  years  of  age;  that 
in  the  year  1880  the  said  Thomas  Jefferson  bought  the  land  in  contro- 
versy in  Cooke  County,  Texas,  and  placed  appellee  and  the  children  of 
himself  and  appellee  thereon;  that  during  the  time  referred  to,  from 
1859  to  1880,  and  during  their  residence  at  the  various  places  before 
named,  appellee  had  discharged  to  said  Thomas  Jefferson  the  relation 
of  wife,  and  that  what  property  he  was  possessed  of  in  1880  was  property 
acquired  by  their  joint  effort,  to  which  she  had  contributed  not  only  in 
the  way  that  a  wife  ordinarily  does  in  building  up  a  community  estate, 
but  did  work,  such  as  doing  sewing  for  the  public,  and  materially  con- 
tributed to  the  support  of  their  children  and  to  the  creation  of  the  joint 
property  belonging  to  them  held  by  Thomas  Jefferson.  The  jury  found 
that  Thomas  Jefferson  and  appellee  were  married,  but  that  appellee  did 
not  in  good  faith  believe  she  was  the  lawful  wife  of  Thomas  Jefferson, 
having  also  found  that  the  testimony  showed  that  Sarah  Jefferson  was 
still  living  at  the  time  of  the  alleged  marriage  between  Thomas  Jeffer- 
son and  appellee,  and  that  the  marriage  between  her  and  Thomas 
Jefferson  had  never  been  dissolved  by  divorce  or  otherwise.  It  is  shown, 
however,  by  the  evidence  that  from  1859  until  the  filing  of  this  suit 
on  the  ninth  day  of  September,  1905,  Thomas  Jefferson  in  all  the 
various  places  that  he  had  lived  with  appellee  and  their  children 
had  held  them  out  to  be  his  wife  and  children  and  had  never  anywhere 
disclaimed  that  such  was  the  case.  After  placing  appellee  and  her  child- 
ren on  the  land  in  controversy  in  1880  Thomas  Jefferson,  after  remaining 
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with  appellee  a  short  while^  went  back  to  New  Orleans,  and  for  several 
years  thereafter  was  only  occasionally  on  the  farm  in  Cooke  County 
for  short  periods  of  time.  For  more  than  ten  years  prior  to  the  filing 
of  this  suit  he  had  only  been  on  the  place  in  Cooke  County  once^  and  then 
remained  only  about  half  an  hour.  It  appears  from  the  evidence  that 
from  about  the  time  that  appellee  and  her  children  were  placed  on  the 
farm  she  and  the  children  largely  provided  for  and  took  care  of  them- 
selves,  entirely  so  for  the  last  ten  years,  without  aid  or  assistance  from 
Thomas  Jefferson. 

A  majority  of  this  court  are  unable  to  agree  with  the  contention  of 
appellant  that  the  jury  is  not  sustained  by  the  evidence  in  finding  for 
appellee  on  her  plea  of  title  to  the  property  in  controversy  under  the 
ten  years  statute  of  limitation.  It  should  be  borne  in  mind  that  the 
findings  of  the  jury  in  reply  to  special  issues  submitted  to  them  con- 
clusively establish  that  appellee  was  not  the  legal  wife  of  Thomas  Jef- 
ferson, and  that  the  doctrine  laid  down  in  the  case  of  Cervantes  v.  Cer- 
vantes, 76  S.  W.,  790,  can  not  apply  in  this  case.  The  question  of  limi- 
tation herein  must  necessarily  be  considered  with  reference  to  the  find- 
ings of  the  jury  on  the  question  of  marriage,  and  but  for  the  marriage 
of  the  parties  in  the  Cervantes  case  there  is  no  doubt  but  the  holding 
would  have  been  in  favor  of  the  claim  of  the  wife  under  her  plea  of 
limitation.  The  conclusion  reached  in  that  case  was  impelled  by  our 
laws  in  reference  to  husband  and  wife,  making  the  property  acquired 
by  either  after  marriage  (with  certain  exceptions)  the  property  of  both 
husband  and  wife,  however  it  may  have  been  acquired.  When  the  wife 
acquires  land  by  limitation  the  husband  acquires  the  same  title.  If  the 
wife  should  acquire  the  land  of  another  by  limitation  it  would  be  the 
land  of  the  community  estate,  though  the  husband  may  have  never  en- 
tered on  or  set  up  any  claim  to  it.  We  have  no  such  trouble  in  this 
case.  There  was  no  legal  marriage  and  consequently  no  relation  of  hus- 
band and  wife,  and  there  is  no  reason  in  law  why  the  appellee  could  not 
acquire  the  land  by  limitation  against  Thomas  Jefferson  the  same  as  she 
could  against  anyone  else,  if  she  held  it  a  suflScient  length  of  time  ad- 
versely to  him. 

But  it  is  contended  by  appellant  that  appellee's  having  based  her  right 
to  claim  the  land  upon  the  fact  that  she  was  married  to  Thomas  Jefferson 
shows  that  her  claim  must  necessarily  have  been  subordinate  to  the  title 
of  Thomas  Jefferson.  We  do  not  think  this  contention  sound.  If  she  de- 
nied Thomas  Jefferson's  right  to  the  land  and  claimed  it  as  her  own  and 
used  it  and  occupied  it  as  such,  it  does  not  make  any  difference  whether 
she  claimed  it  as  pre-emptor,  as  a  purchaser,  as  an  heir,  or  as  a  wife. 
The  question  is  not  what  character  of  title  she  asserted ;  she  must  have 
asserted  some  title;  but  the  question  is,  did  she  hold  the  possession  hostile 
to  Thomas  Jefferson?  A  party  who  goes  on  land  thinlang  it  public  do- 
main, intending  to  acquire  the  title  by  preemption  or  purchase  from  the 
State,  if  he  occupies  it  long  enough,  can  hold  it  by  limitation  against  the 
real  owner,  though  the  land  turned  out  to  be  not  vacant.  In  such  case 
the  occupant  has  made  a  mistake  in  the  right  by  which  he  claims  the 
land,  but  there  is  no  doubt  about  his  claiming  it  and  asserting  a  title  or 
right  in  himself  to  the  land,  and  such  right  will  be  protected  by  limita- 
tion, notwithstanding  his  mistake.    See  Price  v.  Eardley,  34  Texas  Civ. 
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App.,  60;  Village  Mills  Co.  v.  Manley,  42  Texas  Civ.  App.,  420.  In 
this  ease  the  appellee  thought^  or  claimed  to  thinks  that  she  was  the  law- 
ful wife  of  Thomas  Jefferson^  but  she  held  possession  of  the  land  against 
him,  denied  his  right  to  sell  it  and  denied  his  right  to  occupy  it  with 
her.  Not  being  the  wife  of  Thomas  Jefferson,  she  had  no  rights  growing 
out  of  that  relation,  but  as  she  actually  occupied  the  land,  actually  claim- 
ing it  as  hers,  the  statute  runs  in  her  favor. 

Thomas  Jefferson  was  advised  of  the  appellee's  adverse  claim  as  far 
back  as  in  1884,  when  he  filed  a  divorce  suit  and  therein  conceded  her 
right  and  ownership  of  one-half  of  the  land  and  asked  that  it  be  set  apart 
to  her,  but  denied  such  right  and  ownership  to  the  whole  of  the  land  in 
controversy.  It  thus  appears  that  under  the  formal  admissions  of  ap- 
pellant's decedent  thus  made  there  could  be  no  question  about  appellee's 
right  to  hold  one-half  of  it  by  limitation,  and  we  conclude  that  the  evi- 
dence warranted  the  jury  in  holding  that  she  was  entitled  to  the  whole  of 
it  Thomas  Jefferson  testified:  '?n  1880  she  made  things  so  uncom- 
fortable for  me  that  I  sent  her  to  Texas  with  her  children  and  placed  them 
on  the  farm  and  told  them  to  support  themselves.  ...  I  made  sev- 
eral demands  on  her  (meaning  appellee)  to  sell  it  (meaning  the  home), 
but  she  claimed  it  as  a  homestead."  Thomas  Jefferson  further  testified : 
'The  defendant  began  occupying  the  land  in  controversy  as  a  home  in 
1880  and  up  to  the  present  time."  This  witness  further  testified:  *T 
presume  all  the  time  I  lived  on  the  land  aggregates  about  three  years." 
The  appellee  testified  by  deposition :  ^'I  claim  interest  in  the  place  I  am 
now  occupying  because  I  am  the  wife  of  Thomas  Jefferson;  I  do  not 
claim  that  Thomas  Jefferson  gave  me  the  place;  I  claim  that  I  am 
married  to  Thomas  Jefferson  and  that  I  am  entitled  to  the  place  because 
I  am  his  wife;  I  daim  the  place  against  Thomas  Jefferson  and  every- 
body else  because  I  am  his  wife ;  I  have  full  possession  of  the  same  and 
have  been  using  and  occupying  the  same  for  more  than  twenty  years." 
She  also  testified  that  she  had  not  seen  Thomas  Jefferson  for  more  than 
ten  years  until  three  or  four  months  before  this  suit  was  instituted, 
when  he  came  to  the  place  and  stayed  about  a  half  hour.  She  also  testi- 
fied that  since  he  went  away  they  had  built  a  bam  on  the  place  and  also 
put  it  all  under  good  fence,  and  that  her  son.  Will  Jefferson,  furnished 
the  money,  and  that  she  took  part  of  the  rent  money  and  built  the  fence, 
and  that  she  paid  the  taxes  on  the  land  all  but  one  time  and  that  was  the 
first  time  after  the  place  was  bought ;  that  she  paid  the  taxes  ever  since 
and  that  the  land  was  rendered  for  taxes  in  her  name.  Will  Jeffer- 
son, son  of  Thomas  Jefferson  and  appellee,  testified  that  his  father  left 
Texas  in  1889  or  1890  and  that  he  had  lived  in  New  Orleans  ever  since 
he  left ;  that  he  died  on  the  10th  of  February,  1907. 

Associate  Justice  Speer  expresses  no  opinion  on  the  facts  in  view  of 
the  reversal  of  the  judgment  for  the  error  in  the  charge. 

We  are  all  of  the  opinion,  however,  that  the  burden  of  proof  was  on 
the  appellee  to  sustain  her  plea  of  limitation,  and  that  the  court  should 
have  so  instructed  the  jury,  and  that  in  the  absence  of  such  instruction 
the  ninth  paragraph  of  the  court's  charge,  to  wit,  "The  burden  of  proof 
is  on  the  plaintiff  to  prove  his  contentions  by  a  preponderance  of  the 
evidence,  by  which  is  meant  the  greater  degree  and  weight  of  credible 
evidence,  and  unless  he  has  done  so  you  will  make  an  answer  in  favor  of 
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the  defendants  contention/'  had  the  eflfect  to  place  the  burden  of  proof 
on  the  issue  of  limitation  on  appellant  and  was  such  error  as  requires 
that  this  case  be  reversed  and  remanded.  We  are  sustained  in  this  con- 
clusion by  an  unbroken  line  ot  decisions  in  this  State  following  an  opin- 
ion by  Chief  Justice  Wheeler,  to  the  effect  that  the  burden  of  proof  is 
on  the  party  who  relies  on  the  defense  of  limitation,  in  the  case  of  Smith 
V.  Power,  23  Texas,  30.  See,  also,  20  S.  W.,  945 ;  26  Texas,  39 ;  67  Texas, 
149 ;  1  Cyc,  1134. 

In  view  of  another  trial  of  the  case  we  feel  it  incumbent  upon  us  to 
pass  upon  the  two  cross  assignments  of  error  filed  by  appellees,  and  are 
of  opinion  that  the  court  erred  in  excluding  the  evidence  of  the  defendant 
Mrs.  Nettie  Maloy  on  the  issue  of  her  homestead  interest  in  the  property 
in  controversy,  and  upon  another  trial  of  the  case  the  evidence  excluded 
should  be  admitted,  as  we  are  inclined  to  the  opinion  that  in  the  event 
appellant  should  recover  the  whole  of  the  land,  the  defendant,  Mrs. 
Maloy,  would  have  a  right  to  the  homestead  use  of  the  property,  notwith- 
standing it  appears  from  the  record  that  the  said  Mrs.  Nettie  Maloy 
was  the  illegitimate  daughter  of  Thomas  Jefferson  and  appellee.  In  any 
event,  we  are  of  the  opinion  that  the  evidence  excluded  should  have  been 
admitted  and  the  issue  with  reference  to  the  homestead  character  of  the 
property  under  proper  instructions  from  the  court  should  have  been  sub- 
mitted to  the  jury. 

We  are  further  inclined  to  the  opinion  that  upon  another  trial  of  the 
case  the  jury  should  be  instructed  in  substance  that  if  they  should  find 
from  the  evidence  against  the  appellee's  plea  of  title  by  limitation,  they 
should  then  determine  the  further  issue  as  to  whether  or  not  upon  the 
evidence  the  property  was  acquired  by  money  accumulated  and  earned 
by  the  joint  efforts  of  appellee,  Margreth  Williams,  and  Thomas  Jeffer- 
son, and  that  if  the  jury  find  from  the  evidence  that  the  acquisition  of 
the  property  in  controversy  was  the  result  of  the  joint  efforts  of  said 
appellee  and  Thomas  Jefferson,  the  court  should  then  and  in  that  event 
render  judgment  vesting  title  ,to  half  of  the  property  in  controversy  in 
appellant  and  appellee  respectively. 

As  hereinbefore  indicated,  we  are  of  the  opinion  that  the  case  should 
be  reversed  and  remanded  for  a  new  trial,  which  is  accordingly  done. 

ON  BEHEABING. 

We  are  asked  by  appellant  to  reconsider  our  judgment  heretofore  ren- 
dered overruling  his  motion  for  rendition  of  judgment,  wherein  he  agrees 
that  judgment  for  one-half  the  land  in  controversy  may  be  rendered  in 
favor  of  appellee  Margreth  Williams,  and  to  limit  the  issues  upon  another 
trial  to  that  of  partition  according  to  the  rights  of  the  respective  parties, 
as  indicated  in  the  opinion  of  the  Supreme  Court  on  certified  question. 
But  while  it  may  be  true  we  have  the  power  to  aflBrm  the  judgment  as 
to  the  issue  of  the  validity  of  the  marriage  between  appellee  Margreth 
Williams  and  Thomas  Jefferson,  deceased,  and  as  to  the  issue  of  the 
legitimacy  of  appellee  Nettie  Maloy,  and  to  confine  the  inquiry  on  an- 
other trial  to  a  determination  of  the  one  question  of  the  extent  of 
appellee's  contributions  to  the  acquisition  of  the  land  in  question,  still 
we  do  not  think  there  is  any  necessity  for  our  exercising  such  a  power. 
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The  case  on  tlie  former  trial  waa  not  tried  upon  any  such  theory,  and  no 
attempt  whatever  was  made  to  show  the  extent  of  appellee^s  contribu- 
tions toward  the  purchase,  and  if  her  rights  are  finally  to  be  deter- 
mined in  accordance  with  the  Supreme  Court  opinion,  we  can  not  say 
that  she  will  not  be  able  to  recover  on  another  trial  even  more  than 
the  one-half  which  appellant  now  agrees  may  be  awarded  to  her  by 
the  judgment  of  this  court.  As  an  original  proposition  we  were  in- 
clined to  hold,  as  indicated  in  our  opinion  and  in  our  certificate  to 
the  Supreme  Court,  that  appellee  would  be  entitled  to  one-half  the  land 
in  controversy  upon  the  reasoning  there  stated,  but  the  Supreme  Court 
has  held  that  her  recovery  should  be  limited  to  a  share  in  the  land  in 
the  proportion  that  her  labor  contributed  in  producing  the  purchase 
money,  and  it  is  along  this  line  the  case  must  now  be  decided.  We 
therefore  overrule  appellant's  motion  for  a  reconsideration. 

We  are  also  asked  by  appellees  to  reopen  for  argument  appellant's 
motion  for  rehearing  of  her  former  motion  to  render  judgment,  calling 
our  attention  to  article  1699,  Sayles'  Texas  Civil  Statutes,  with  Vhich 
the  opinion  of  the  Supreme  Court  is  thought  to  be  in  confiict,  counsel 
for  the  motion  very  politely  suggesting  that  '^appellee's  rights  should  not 
be  lost  through  the  ignorance  of  her  counsel  if  the  light  should  shine  be- 
fore the  last  judicial  nail  is  driven  in  the  coffin.''  The  article  cited  reads : 
**Where  a  man  having  by  a  woman  a  child  or  children  shall  afterward 
intermarry  with  such  woman,  such  child  or  children,  if  recognized  by 
him,  shall  thereby  be  legitimated,  and  made  capable  of  inheriting  his 
estate.  The  issue  also  of  marriages  deemed  null  in  law  shall  neverthe- 
less be  legitimate."  In  Hartwell  v.  Jackson,  7  Texas,  676,  this  statute 
was  construed  by  our  Supreme  Court,  Chief  Justice  Hemphill  remark- 
ing that :  'The  expressions  in  which  this  section  is  embodied  are  too 
perspicuous  to  require  comment.  The  issue  of  marriages  deemed  null  in 
law,  without  regard  to  the  grounds  of  nullity,  are  legitimated  and  are 
consequently  endowed  with  all  the  rights  of  the  legitimate  issue."  The 
same  statute  is  again  referred  to  by  the  learned  Chief  Justice  as  having 
this  effect  in  Lee  v.  Smith,  18  Texas,  142.  While  counsel  for  appellees 
very  generously  assume  the  responsibility  for  the  oversight  is  not  citing 
this  statute  on  the  original  hearing,  and  while  possibly  if  it  had  been  cited 
the  decision  of  our  Supreme  Court  on  the  right  of  appellee  Nettie  Maloy 
to  be  treated  as  an  unmarried  daughter  living  with  the  family  of  the 
deceased  at  the  time  of  his  death,  under  Sayles'  Texas  Civil  Statutes, 
article  2046,  might  have  been  different,  still  we  do  not  see  that  we  are 
in  a  position  to  afford  appellees  any  relief  in  this  particular.  An  ex- 
amination of  the  opinion  reversing  and  remanding  this  case,  originally 
filed  by  us,  will  disclose  that  we  were  of  opinion  Mrs.  Maloy  would  be 
entitled  to  recover  the  homestead  of  Thomas  Jefferson,  deceased,  notwith- 
standing §he  was  his  illegitimate  daughter.  It  was  therefore  an  im- 
material question  with  us  whether  she  was  legitimate  or  otherwise,  and 
we  gave  the  matter  no  consideration.  Under  the  statute  cited  by  appel- 
lees it  would  seem,  if  the  question  were  an  open  one  before  us,  that  Mrs. 
Maloy  is  the  legitimate  child  of  Thomas  Jefferson  and  Margreth  Will- 
iams, and  as  such  entitled  to  the  rights  of  an  unmarried  daughter  re- 
maining with  the  family  at  the  time  of  decedent's  death.  But  as  before 
indicated,  the  question  is  beyond  our  control,  and  appellees'  remedy,  if 
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they  have  one,  is  to  seek  a  rehearing  of  fbe  matter  in  the  Supreme  Court, 
as  we  would  feel  a  delicacy  in  again  certifying  the  same  qoestion  to  that 
court    Appellees'  motion  is  therefore  overruled. 

Bevened  and  remanded. 


Texas  ft  New  Osleakb  Bailboad  Cokpany  t.  L.  A.  Bellas  et  al. 

Bedded  May  26,  1908. 


Id — gires    JcgUgenee— PtoiiiBate  Caitie— Xieape  of  Jwtl  OIL 

Where  a  railroad  oompany  n^igently  permits  fuel  oil  to  escape  from  its 
oil  tanks  and  to  saturate  the  ground  adjacent  to  plaintiffs'  property,  it  is  re- 
sponsible for  the  destruction  of  the  property  by  flre  communicated  through  the 
oil,  whether  tJie  oil  was  ignited  by  the  employes  of  the  defendant  or  by  any 
other  agency.  The  condition  of  the  pound,  brought  about  by  the  ne^igence  of 
the  company,  was  at  least  a  concurrmg  cause  of  the  damage. 


-Sioape  of  Ihiel  Oil— Vogllgenee. 

In  a  suit  for  damages  to  property  by  fire,  evidence  considered,  and  held  to 
support  a  finding  that  a  railroad  company  was  guilty  of  negligence  in  permitting 
fuel  oil  to  escape  from  its  tanks  and  saturate  the  adjscent  ground,  and  In 
knowingly  permitting  such  condition  to  continue  for  more  than  a  year. 

8.— Same— Petroleum— Jadldal  Xaowledge. 

A  court  will  take  judicial  knowledge  of  the  nature  and  Infiammable  ehar« 
acter  of  crude  petroleum. 

4. — Same— Damagea— Interrening  Ageney. 

Where  defendant  was  guil^  of  negligence  in  permitting  the  ground  ad- 
jacent to  plaintiffs'  houses  to  become  saturated  with  fuel  oil,  wherdi>y  they 
were  burned,  the  fact  that  more  oil  was  conveyed  to  the  lots  on  which  the 
houses  were  situated  by  the  bursting  of  a  nearby  water  main  on  the  day  before 
the  fire  was  not  such  an  independent,  intervening  agency  as  broke  the  causal 
connection  between  defendant's  negligence  in  permitting  the  oil  to  escape  and 
the  burning  of  the  houses,  as  would  relieve  the  defendant  from  liability. 

5.— Evidence — ^Hearsay— Origin  of  Tire. 

A  statement  by  some  unknown  person  at  and  during  a  fire  as  to  the  origin 
of  the  same,  is  hearsay  and  not  res  gestae. 

6. — ^New  Trial— msooadnot  of  Jury—Hearing  Sridenoe. 

Under  the  Act  of  1905  (G^en.  Laws,  page  21)  it  is  competent  for  a  Juror 
to  testify,  upon  a  motion  for  new  trial,  to  misconduct  of  the  jury  during  de- 
liberations, upon  proper  allegations  to  that  effect.  But  evidence  as  to  alleged 
misconduct  of  a  jury  considered,  and  held  insuificient  to  entitle  the  defendant  to 
a  new  triaL 

Appeal  from  the  District  Court  of  Jefferson  County.    Tried  bebw  be- 
fore Hon.  E.  E.  Easterling,  Special  Judge. 

Baker,  Botts,  Parker  it  Garwood,  Parker  S  Hefner  and  Will  B.  Orgain, 
for  appellant. 

Smith,  Crawford  £  'SonfUld,  John  Lovejoy  and  Jno.  W.  Parker,  for 

appellees. 

McMEANS^  AssooiATB  Justxob. — ^This  was  a  suit  brought  by  the 


1908.']  T.  &  N.  0.  B.  B.  Co.  v.  Bbllab.  155 

appellees,  L.  A.  Bellar  and  wife,  against  the  appellant,  Texas  &  New  Or- 
leans Badroad  Company,  for  damages  resulting  to  them  from  the  loss  by 
fire  of  two  houses  in  Beaumont. 

Appellees  alleged  that  appellant  negligently  permitted  oil  to  escape 
from  an  oil  tank  on  its  premises  and  from  tank  cars  on  its  switches,  and 
that  the  oil  so  escaping  saturated  the  ground  upon  which  their  houses 
were  situated,  as  well  as  all  that  intervening  between  the  tank,  switches 
and  plaintiffs'  premises,  rendering  the  same  highly  inflanmiable,  extra 
hazardous  as  regarded  the  danger  of  being  set  on  fire,  and  that  such  con- 
dition greatly  increased  the  danger  of  fire  and  was  the  proximate  cause 
of  the  fire  which  destroyed  their  houses.  They  also  alleged  the  destruc- 
tion of  the  houses  by  fire,  which  fire,  they  alleged,  started  in  ttie  night- 
time, and  'Vas  carelessly  and  negligently  set  by  defendant,  its  agents  and 
servants  in  operating  its  engines  and  cars  adjacent  to  plaintiffs'  prem- 
ises, by  fire  escaping  therefrom,  or  by  said  employes  in  some  other  man- 
ner, or  by  its  employes  otherwise  engaged  in  its  behalf  thereabout^  or  by 
some  other  person  or  agency,  plaintiffs  being  unable  to  point  out  with 
any  greater  certainty  the  origin  or  cause  of  the  fire,  but  allege  that  same 
would  not  have  been  set  out  and  plaintiffs'  property  destroyed  but  for 
the  highly  inflammable  and  extra  hazardous  condition  in  which  plaintiffs' 
premises  were  placed  by  the  escape  of  oil,  as  aforesaid."  They  further 
alleged  that  they  protested  to  defendant  against  the  continuance  of  such 
negligence  and  repeatedly  requested  defendant  to  remove  the  oil  and  to 
stop  the  cause  that  produced  the  condition  of  danger  from  fire,  which 
defendant  failed  to  heed,  and  that  the  defendant,  in  the  exercise  of  or- 
dlnaiy  care  should  have  foreseen  the  destruction  of  plaintiffs'  property 
as  likely  to  result  from  such  condition. 

The  defendant  answered  by  general  denial  and  specially  pleaded  that 
the  fire  was  not  caused  by  fault  on  its  part,  but  from  causes  over  which 
it  had  no  control,  and  for  which  it  was  in  no  wise  responsible. 

The  case  was  tried  before  a  jury  and  resulted  in  a  verdict  and  judg- 
ment for  the  appellees,  from  which  the  railroad  company  has  appealed. 

Mrs.  Bellar  owned  in  her  own  right  lot  9  in  block  31  of  the  Van 
Warmer  addition  to  the  city  of  Beaumont  and  she  and  her  husband,  L. 
A.  Bellar,  owned  in  community  lot  10  in  said  block.  On  lot  9  there  was 
a  two-story  frame  house  of  nineteen  rooms  and  on  lot  10  there  was 
also  a  two-story  frame  house,  and  on  both  lots  there  were  necessary  out- 
houses, wells,  cisterns,  fences,  etc.  These  lots  were  situated  south  of  and 
abutted  on  the  right  of  way  of  appellant's  railroad.  The  railway  at 
this  point  ran  east  and  west^  and  the  main  line  track  was  about  300 
feet  north  of  the  two  houses.  Between  this  track  and  the  lots  there  were 
eight  or  nine  sidetracks,  the  nearest  of  these  to  the  lots  being  about  20 
feet.  About  275  feet  west  from  the  lots  appellant  maintained  an  oil  tank 
30  X  20  feet  in  dimensions  in  which  it  stored  oil  for  use  in  its  locomotives, 
the  oil  being  pumped  therein  from  tank  cars.  On  the  track  nearest  the 
lots  defendant  kept  cars  of  oil  nearly  all  the  time,  there  being  on  some 
days  only  one  or  two  and  on  other  days  from  seven  to  eight.  The  gen- 
eral slope  from  the  tank  was  in  the  direction  of  the  Neches  Biver  which 
was  east  of  the  lots,  and  which  made  the  slope  toward  plaintiffs'  prem- 
ises. It  was  not  controverted  that  oil  in  large  quantities  leaked  or  es- 
caped from  the  ta^  and  from  the  cars  and  overran  and  saturated  tiie 
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ground  between  the  tank  and  the  lots^  but  the  evidence  was  conflicting 
as  to  whether  it  flowed  onto  the  lots  in  question. 

The  juiy  was  justified  in  findings  and  in  support  of  the  verdict  we 
find  that  the  oil  did  flow  onto  plaintiff's  lots  and  under  the  house  situated 
on  lot  9.  Some  of  the  witnesses  testified  that  the  territory  mentioned  was 
a  lake  of  oil;  others  that  oil  stood  in  pools,  and  that  all  the  ground 
was  saturated ;  the  oil  stood  four  or  five  inches  deep  under  a  part  of  the 
house  on  lot  9.  This  condition  had  existed  for  more  than  a  year  before 
the  fire. 

The  oil  was  crude  petroleum  and  of  the  character  used  as  fuel  by  de- 
fendant for  generating  steam  in  locomotives,  and  was  highly  inflammable; 
and  on  several  occasions  before  the  houses  were  burned  the  oil  had  caught 
on  fire  on  parts  of  the  ground  covered  by  it,  but  had  been  extinguished 
before  any  serious  damage  was  done.  On  the  night  of  October  29, 1903, 
the  oil  in  some  way,  unexplained  by  the  testimony,  caught  fire  and,  burn- 
ing upon  the  ground,  finally  communicated  fire  to  the  house  on  lot  9, 
first  catching  at  the  northwest  comer,  and  consumed  the  entire  building 
and  from  the  burning  of  this  'house  fire  was  communicated  to  the  house 
on  the  other  lot,  burning  it  also,  and  thereby  appellees  were  damaged  in 
the  amount  found  by  the  jury.  No  one  testified  as  to  the  manner  in 
which  the  fire  was  set  out;  but  when  first  discovered  the  oil  on  the  ground 
from  near  the  sidetrack  nearest  the  houses  was  ablaze,  and  the  fence  on 
the  west  side  of  the  lots  was  on  fire  and  the  fiames  had  taken  hold  of  the 
northwest  corner  of  the  house  on  lot  9  and  were  running  up  the  side  of 
the  house.  It  is  a  reasonable  inference  from  the  facts  stated,  and  in  sup- 
port of  the  verdict  of  the  jury  we  find  that  the  fire  which  caused  the  de- 
struction of  appellees'  property  was  communicated  by  the  burning  oil, 
and  but  for  the  presence  of  the  oil  the  loss  would  not  have  ensued;  that 
the  spreading  of  the  oil  over  the  ground  was  due  to  the  negligence  of 
appellant,  and  was  the  proximate  cause  of  appellee's  damages.  The  day 
before  the  fire  a  water  pipe  near  plaintiffs'  premises  bursted  and  the 
escaping  water  flowed  onto  the  lots  in  question,  carrying  with  it  a  larger 
quantity  of  oil  than  was  there  before,  but  we  find  that  the  danger  to 
plaintiffs'  property  was  not  materially  increased  thereby. 

By  its  first  assignment  of  error  appellant  complains  of  the  refusal  of 
the  court  to  instruct  a  verdict  for  defendant  as  requested  in  its  first 
special  charge. 

The  second  assignment  complains  that  the  verdict  and  judgment  were 
without  evidence  to  support  them  in  many  particulars,  prominent  among 
which  were  the  following:  That  the  evidence  did  not  show  (1)  that 
the  defendant  started  the  fire  or  that  it  was  in  any  manner  responsible 
for  its  origin;  (2)  nor  that  defendant  was  negligent  in  permitting  the 
escape  of  the  oil;  (3)  nor  that  the  oil  was  in  itself  dangerous  or  that  it 
did  or  could  cause  the  damage  complained  of  without  the  intervention 
of  some  independent,  intervening  cause ;  (4)  nor  that  the  oil  was  so  high- 
ly inflammable  as  to  constitute  a  menace  to  the  plaintiffs'  property;  (5) 
nor  that  the  defendant  could  have  reasonably  foreseen  that  such  a  result 
would  ensue  from  allowing  oil  to  escape;  and  (6)  that  the  flowing 
of  oil  onto  plaintiffs'  premises  was  due  to  i^o  burstingf  of  a  water  pipe 
the  day  before  the  fire  which  cfluped  plaintiffs'  premises  to  be  flooded, 
the  water  carrying  the  oil  onto  the  lots ;  and  that  this  was  an  independ- 
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ent^  intervenixig  cause'  between  the  escape  of  the  oil  and  the  destruction 
of  the  property  without  which  the  loss  would  not  have  ensued,  and  which 
result  defendant  could  not  have  reasonably  foreseen. 

The  court  in  its  charge  submitted  to  the  jury  the  issue  of  negligence 
on  the  part  of  defendant  in  allowing  the  oil  to  escape,  and  the  question 
of  whether  such  negligence  was  the  proximate  cause  of  the  damage  sus- 
tained by  the  plaintiffs.  No  objection  to  the  form  or  substance  of  the 
charge  is  made. 

By  its  first  proposition  under  the  assignments  appellant  contends  that 
the  escape  of  the  oil  was  not  shown  to  have  been  the  proximate  cause  of 
the  fire  and  the  consequent  destruction  of  plaintiffs*  property,  but  that 
the  proximate  cause  of  the  loss  was  the  communication  or  the  fire  to  the 
oil,  and  inasmuch  as  the  origin  of  the  fir^  was  not  shown  the  defendant 
can  not  be  held  liable.  ^ 

The  finding  of  the  jury  that  the  negligence  of  the  defendant  in  peA^^ 
mitting  the  oil  to  escape,  thereby  causing  the  ground  to  become  so  \ 
saturated  with  oil  as  to  create  the  danger  of  setting  fire  to  plaintiffs' 
property,  was  the  proximate  cause  of  the  destruction  of  the  property,  is 
sustained  by  the  evidence.  The  fact  that  the  fire  might  have  started  from 
some  cause  other  than  through  an  act  of  the  railroad  company  does  not 
exculpate  the  defendant.  It  may  be  that  the  defendant  was  in  no  wise 
responsible  for  the  origin  of  the  fire,  and  the  evidence  does  not  show 
that  it  was,  but  it  was  responsible  for  the  part  its  negligence  performed. 
That  negligence  consisted  in  bringing  about  a  condition  which  subjected 
the  plaintiffs'  properly  to  a  danger  which  resulted  in  its  destruction, 
which  did  not  theretofore  exist,  and  which  danger  and  result  was  rea- 
sonably apparent  to  and  should  have  been  foreseen  by  a  person  of  ordi- 
nary prudence.  It  is  true  that  the  oil  of  itself  did  not  create  the  danger, 
and  that  the  danger  therefrom  did  not  arise  until  some  other  act  was 
performed,  namely,  the  kindling  of  the  fire  which  ignited  the  oil.  Neither 
would  the  kindling  of  the  fire  at  a  point  near  or  remote  from  the  prop- 
erty have  created  the  danger  but  for  the  presence  of  the  oil.  It  is  not 
always  the  last  act  of  cause  or  nearest  act  to  the  injury  that  is  the  proxi- 
mate cause,  but  such  act,  wanting  in  ordinary  care,  as  actively  aided  in 
producing  the  injury  as  a  direct  and  existing  cause.  It  need  not  be  the 
sole  cause,  but  it  must  be  a  concurring  cause,  such  as  might  reasonably 
have  been  contemplated  as  involving  the  result  under  the  attending  cir- 
cumstances. Gonzales  v.  Galveston,  84  Texas,  7;  Gulf,  C.  &  S.  P.  Ry. 
V.  Rowland,  90  Texas,  370 ;  New  York  T.  &  M.  Ry.  v.  Green,  36  S.  W., 
813;  Galveston  v.  Posnainsky,  62  Texas,  134;  Mexican  Nat.  Ry.  v. 
Mussette,  86  Texas,  719 ;  Scale  v.  Gulf,  C.  &  S.  F.  Ry.,  65  Texas,  277. 

Appellant  by  its  second  proposition  contends  that  it  was  not  suffi- 
cient to  show,  merely,  that  the  damage  was  caused  by  oil  escaping  from 
defendants  premises,  but  that  the  plaintiffs  must  go  further,  and  show 
that  it  was  through  the  negligence  of  the  defendant  that  tiie  oil  so  es- 
caped. The  proof  shows  that  the  oil  escaped,  with  the  knowledge  of  de- 
fendant, in  such  large  quantities  as  not  only  to  saturate  and  stand  upon 
defendant's  land,  but  to  invade  the  premises  of  plaintiffs,  and  that  this 
condition  existed,  and  was  permitted  by  defendant  to  exist,  for  probably 
more  than  a  year  before  the  catastrophe,  although  its  servants  more  than 
once  had  been  remonstrated  with  in  regard  to  that  state  of  affairs  and 
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had  failed  to  correct  it.  The  evidence  was  sufficient  to  justify  the  jury 
in  finding  that  the  escape  of  the  oil  was  due  to  the  defendant's  negligence. 

Appellant  contends  by  its  third  proposition  that  as  there  was  no  proof 
that  crude  oil  spread  over  the  surface  of  the  ground  is  so  highly  inflam- 
mable as  to  constitute  a  menace  to,  or  indicate  to  the  mind  of  a  reasonably 
prudent  person  that  it  would  cause  the  burning  of  adjacent  property, 
and  that  in  the  absence  of  such  testimony  the  law  will  not  presume  in 
favor  of  plaintiffs,  nor  can  the  court  iudicially  know,  the  fact  It  is  our 
opinion  that  this  court  can  take  judicial  knowledge  of  the  nature  and 
inflammable  character  of  crude  petroleum.  16  Cyc,  855.  But  independ- 
ent of  this,  the  jury  had  before  it  sufficient  testimony  to  prove  the  com- 
bustible quality  of  such  oil.  It  was  shown  that  the  railroad  company  was 
using  such  oil  as  fuel  in  its  locomotives,  and  that  on  several  different 
occasions  the  oil  on  the  ground  had,  in  some  manner  not  explained  by  the 
evidence,  become  ignited. 

Nor  can  we  agree  with  appellant  that  the  bursting  of  the  waterpipe 
4ind  the  flooding  of  the  plaintiffs'  premises  in  consequence,  and  the  carry- 
ing of  larger  quantities  of  oil  by  the  water  on  the  lots  was  an  independent 
intervening  agency  which  broke  the  causal  connection  between  the  escape 
of  the  oil  and  the  destruction  of  the  property,  as  contended  in  its  fifth 
proposition.  The  evidence  showed  that  conditions  at  the  time  of  the  fire 
were  the  same  as  before  the  bursting  of  the  pipe  and  such  conditions  had 
existed  for  more  than  a  year.  The  only  effect  of  the  inrush  of  the  water 
was  to  carry  additional  oil  on  the  lots  and  to  cause  it  to  rise  higher  from 
the  ground.  It  is  not  perceived  how  the  flooding  of  the  lots  by  water 
in  any  way  increased  the  danger  from  fire.  The  assignments  are  over- 
ruled. 

On  the  trial  appellant  offered  to  prove  by  the  witness  Eastham  that 
during  the  early  stage  of  the  fire  he  heard  a  party  at  the  fire  make  a 
statement  to  the  effect  that  the  fire  was  caused  by  the  overturning  or 
explosion  of  a  lamp  in  the  upper  story  of  the  building.  The  sustaining 
of  an  objection  to  this  testimony  is  made  the  basis  of  appellant's  fourth 
assignment  of  error.  The  testimony  was  hearsay  and  was  properly  re- 
jected. It  was  not  competent  either  as  part  of  the  res  gestae  or  as  cor- 
roborative of  other  testimony  given  by  witnesses  for  defendant  as  to 
the  origin  and  cause  of  the  fire.    The  assignment  is  overruled. . 

In  its  motion  for  a  new  trial  appellant  urged  as  grounds  upon  which 
the  verdict  should  be  set  aside  that  the  jury  before  agreeing  upon  the 
verdict  was  guilty  of  what  in  legal  contemplation  amounted  to  miscon- 
duct, to  the  prejudice  of  the  defendant,  in  that  the  jurors,  or  some  of 
them,  were  so  affected  by  extraneous  matters  communicated  to  them  as 
to  probably  influence  them  in  arriving  at  and  agreeing  to  the  verdict, 
and  but  for  the  consideration  of  such  matters  the  verdict  rendered  would 
probably  have  not  been  rendered.  The  ground  of  the  motion  is  not  more 
specific.  When  the  motion  was  heard,  appellant  offered  to  prove  by  John 
W.  Henderson,  one  of  the  jurymen,  that  during  the  deliberation  of  the 
jury  he  received  intelligence  that  his  wife's  mother,  who  was  a  member 
of  his  family,  was  very  ill  and  was  expected  to  die  at  any  moment ;  that 
up  to  that  time  his  mind  had  been  concentrated  on  the  case  and  that  he 
did  not  at  that  time  feel  justified  in  agreeing  to  a  verdict  for  plaintiffs; 
that  after  receiving  said  information  he  was  much  worried  and  could 
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not  conoentrate  hie  mind  upon  the  facts  of  the  case  to  the  same  extent 
88  before^  and  that  he  thereafter  agreed  to  the  verdict  in  plaintiffs'  favor ; 
that  he  did  not  know  that  the  condition  of  his  family  caused  him  to 
agree  to  the  verdict,  bat  he  believed  that  it  hastened  the  verdict;  that 
but  for  the  information  received  by  him  he  would  have  discussed  the  case 
more  fnlly^  and  that  he  was  not  altogether  satisfied  with  his  verdict. 
Appellant  also  offered  the  testimony  of  one  Henry,  one  of  the  jurymen, 
to  the  effect  that  he  was  among  the  last,  if  not  the  last,  of  the  jurors  to 
consent  to  a  verdict  in  plaintiffs'  favor;  that  he  sympathized  with  the 
juror  Henderson  on  account  of  the  sickness  in  his  family  and  that  this 
may  have  had  something  to  do  with  bringing  in  the  verdict,  but  that  he 
did  not  agree  to  the  vermct  altogether  on  that  account.  The  introduction 
of  this  evidence  was  objected  to  on  the  grounds,  (1)  that  no  such  matter 
was  set  up  in  defendant's  motion  for  new  trial  and  that  there  were  no  al- 
legations in  the  motion  under  which  such  evidence  could  be  introduced ; 
(2)  because  it  was  not  shown  that  the  evidence  offered  established  that 
the  jury  was  influenced  by  the  facts  stated  to  render  the  verdict  they  did ; 
and  (3)  that  it  was  incompetent  for  jurors  to,  in  such  manner,  im- 
peach their  verdict.  These  objections  were  sustained  and  the  court  re- 
fused to  hear  the  evidence  in  support  of  the  motion,  and  upon  this  action 
of  the  court  error  is  assigned. 

The  first  two  objections  were  valid  and  were  properly  sustained.  While 
formerly  the  testimony  of  a  juryman  tending  to  impeach  his  verdict 
would  not  be  heard,  the  Legislature  has  seen  fit  to  enact  a  law  making 
it  competent  for  a  juryman,  on  motion  for  new  trial,  where  the  ground 
of  the  motion  is  the  misconduct  of  the  jury  in  receiving  communications 
or  receiving  other  testimony  than  that  offered  on  the  trial,  to  testify  to 
the  facts -by  examination  in  open  court;  and  upon  proof  of  such  mis- 
conduct, if  the  testimony  received,  or  communication  made,  be  material, 
to  authorize  the  court  in  his  discretion  to  grant  a  new  trial  on  such  evi- 
dence. Acts  1905,  p.  21,  The  evidence  offered  in  support  of  the  motion 
does  not  show  that  the  communication  in  any  way  prejudiced  appellant. 
According  to  the  statements  it  at  most  only  hastened  a  finding  by  the 
jury  on  the  facts  legally  before  it.  While  it  would  be  proper,  under 
appropriate  grounds  alleged  in  the  motion,  to  hear  proof  of  improper 
conduct  on  the  part  of  the  jury  in  arriving  at  the  verdict,  in  this  instance 
the  matters  sought  to  be  proved  were  immaterial  and  the  refusal  of  the 
court  to  hear,  the  evidence,  if  error,  was  harmless. 

Appellant's  other  assignments  of  error  have  been  examined  by  us  and 
we  do  not  find  reversible  error  in  any  of  them.  The  judgment  of  the 
District  Court  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Moonshine  Company  et  al.  v.  E.  Dxtnman  et  al. 

Decided  May  26,  1908. 

l.—€ote]ia]Lt»— Vendees — ^Partition — Sqnltlet. 

D.  and  C.  were  cotenants  in  a  tract  of  land;  G.  sold  a  specific  part  of  the 
tract  by  metes  and  bounds  to  M.  and  afterwards  he  sold  undivided  interests 
in  the  tract  to  different  parties;  these  parties  bought  with  notice  of  the  prior 
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specific  convcTance  to  M.;  in  a  Buit  for  partition  between  all  the  parties  inter- 
ested in  the  land,  it  appearing  that  the  specific  tract  sold  to  M.  could  be  set 
aside  to  him  without  prejudice  to  D.,  this  should  have  been  done  without  re- 
gard to  the  rights  of  the  subsequent  vendees  of  €•  who  bought  with  notice  of  the 
prior  ^nveyance  in  severalty. 

8. — ^Appeal*-Hotioe  of  Tiling  Brief. 

The  failure  on  the  part  of  the  district  clerk  to  give  notice  to  an  appeUee 
of  the  filing  of  appellant's  brief  in  his  office,  is  not  cause  for  dismissing  the 
appeal,  in  the  absence  of  a  showing  that  the  appellee  did  not  otherwise  and  in 
fact  have  notice  of  such  filing  in  time  to  prepare  and  file  a  brief. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  Lewis  R.  Bryan,  Special  Judge. 

Eutcheson,  Campbell  &  Hutcheson  and  Campbell  £  Wren,  for  appel- 
lants.— ^As  to  the  general  principle  and  rule  in  equity  and  its  application 
to  cases  where  one  tenant  in  common  conveys  a  specific  part  of  the  land 
held  as  tenants  in  common,  see :  Arnold  v.  Cauble,  49  Texas,  629,  635 ; 
Camoron  v.  Thurmond,  56  Texas,  33 ;  Steiler  v.  Hooper,  66  Texas,  353 ; 
Peak  V.  Swindle,  68  Texas,  253 ;  Massie  v.  Yates,  29  S.  W.,  1132. 

The  full  consideration  having  been  paid,  the  instrument  specifying 
that  all  right,  title  and  claim  of  both  the  Dunmans  and  Conaway  in  said 
2  3-10  acres  of  land  is  released  to  McAshan,  and  upon  rendition  of  judpr- 
ment  in  said  cause  in  favor  of  said  Dunmans  and  Conaway  for  said  land, 
the  decree  shall  be  so  drawn  as  to  award  the  specific  tract  to  McAshan, 
is,  in  law  and  equity,  a  valid  contract  of  conveyance  of  the  entire  title  of 
both  the  Dunmans  and  Conaway,  and  equity  will  not  permit  it  to  be 
defeated,  because  Conaway  had  no  power  to  bind  the  Dunmans,  when 
the  facts  show  the  entire  title  can  be  passed  without  infringing  on  the 
rights  of  the  Dunmans.  See  authorities  under  preceding  proposition, 
also:  March  v.  Huyter,  50  Texas,  251;  Rutherford  v.  Stamper,  60 
Texas,  448 ;  Hill  v.  Moore,  85  Texas,  347 ;  Hanrick  v.  Gurley,  93  Texas, 
470. 

The  court  having  found  that  the  full  rights  of  the  Dunmans  (tenants 
in  common  with  Conaway)  could  be  protected  and  leave  the  2  3-10  acres 
and  its  product  in  the  portion  originally  coming  to  Conaway,  equity 
would  require  that  the  primary  equitable  rights  in  the  whole  2  3-10  acres 
acquired  by  McAshan  under  instrument  of  October  22,  1904,  should  be 
protected  by  a  primary  assignment  of  said  tract,  and  its  product,  to  Cona- 
way ;  that  same  might  be  decreed  to  the  holders  and  owners  of  the  said 
McAshan  rights.  The  judgment  of  the  court,  which  forfeited  one-half 
of  the  thing  which  McAshan  had  contracted  and  paid  for,  was  inequit- 
able and  unjust,  and  wholly  unwarranted  bv  the  facts.  Arnold  v.  Cauble, 
49  Texas,  529,  535 ;  Massie  v.  Yates,  29  S.  W.,  1132. 

c7.  W.  Parker,  for  appellee  Brooks. 

BEESE,  Associate  Justice. — ^This  is  an  appeal  from  a  judgment 
partitioning  among  the  several  claimants  a  tract  of  22  acres  of  land, 
together  with  the  proceeds  of  certain  oil  produced  therefrom.  The  case 
was  tried  without  a  jury,  and  the  trial  court  filed  its  conclusions  of 
fact  and  law,  the  former  of  which  are  very  complicated  and  volmninons. 
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None  of  the  oondtisions  of  fact  are  objected  to  in  the  assignments  of 
error.    Appellants  excepted  to  the  judgment. 

So  far  as  necessaiy  to  a  proper  understanding  of  the  questions  here 
presented  the  following  statement  is  made  from  appellants'  brief : 

In  August,  1904,  A.  L.  Conaway,  under  power  of  attorney  from  the 
widow  and  heirs  of  J.  W.  Dunman  (which  conveyed  to  Conaway  a  half 
interest  in  the  land),  in  his  own  name,  and  in  the  names  of  said  widow 
and  heirs,  as  plaintiffs,  instituted  this  suit  in  trespass  to  try  title  against 
G.  H.  Hermann  for  150  acres  of  land,  including  what  was  afterwards 
known  as  the  22  acres  ^'disputed"  strip.'*  In  October,  1904,  defendant 
6.  H.  Hermann  filed  answer  and  cross-bill,  disclaiming  all  land  sued  for 
except  said  22  acres  "disputed  strip,*'  which,  by  cross-bill,  he  claimed 
against  the  plaintiffs  and  S.  E.  McAshan,  J.  B.  Brockman  and  others, 
whom  he  made  defendants  in  his  cross-bill.  Defendants  Brockman  and 
McAshan  made  contracts  with  the  original  plaintiffs,  or  some  of  them, 
protecting  their  respective  rights  in  specific  tracts  of  the  22  acres  claimed 
by  them,  under  which  they  assisted  said  original  plaintifib  to  defeat  the 
daim  of  Hermann  to  said  land.  The  case  was  tried  with  Hermann 
occupying  the  attitude  of  plaintiff  on  his  cross-bill.  On  the  trial  of  the 
case,  by  agreement  between  original  plaintiffs,  J.  B.  Brockmann  and 
the  owners  of  the  McAshan  rights,  adjustment  of  rights  as  between  them 
was  waived  and  dismissed,  until  after  the  issue  of  title  between  said 
original  plaintiffs  and  said  Hermann  should  be  finally  determined. 

Meantime,  and  before  the  trial  of  the  case,  on  application  of  said  Her- 
mann, the  court,  on  May  17, 1905,  placed  the  whole  22  acres  in  the  hands 
of  a  receiver,  who  caused  same  to  be  developed  for  oil,  and  rented  out 
other  parts,  and  since  said  May  17,  1905,  the  land  and  its  product  has 
been  in  the  hands  of  receivers  and  producing  revenue,  and  is  now  so  in 
the  receiver's  hands  and  producing  revenue.  Before  the  receiver  was 
appointed,  intervener  B.  E.  Brooks  made  lease  of  7^/4  acres  of  the  land, 
both  with  the  original  plaintiffs  and  said  Hermann,  and  developed  that 
tract  for  oil  and  fully  drained  it  of  oil  before  the  receiver  was  appointed. 
Brooks  also  made  contract  with  Conaway,  who  purported  to  act  for  him- 
self and  the  Dunmans,  by  which  Brooks  advanced  $1,850  in  cash  upon 
royalty  oil.  McAshan,  in  December,  1904,  deeded  his  2  3-10-acre  tract 
to  the  Moonshine  Company  and  Campbell  &  Wren,  and  said  company 
took  actuaf  possession  of  a  part  of  the  2  3-10  acres  (McAshan  tract), 
and  was  so  holding  same  for  itself  and  Campbell  &  Wren  when,  in  Jan- 
uary, 1905,  interveners  Brooks,  Wamecke,  Fisher,  Sears  &  Sherwood 
acquired  their  rights  from  Conaway  alone.  The  contract  of  conveyance 
of  the  2  3-10  acres  (secured  to  McAshan)  was  made  with  A.  L.  Conaway, 
who  signed  same  for  self  and  as  attorney  in  fact  for  the  Dunmans,  and 
is  dated  October  22, 1904.  The  contract  for  $1,850  advanced  on  royalty 
oil  by  R.  E.  Brooks  was  made  with  A.  L.  Conaway,  who  signed  same  for 
self  and  as  attorney  in  fact  for  the  Dunmans,  and  is  dated  January  31, 
1905. 

The  issue  of  title  between  the  original  plaintiffs  and  Hermann  was 
tried  May  26,  1905,  and  resulted  in  judgment  for  the  whole  22  acres  in 
favor  of  said  original  plaintiffs  against  Hermann,  which  case  was  ap- 
pealed, and  on  November  19,  1906,  the  judgment  of  the  trial  court  was 
Vol.  M.  Civil— 11. 
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affirmed  by  the  Court  of  Civil  Appeals.  After  affirmance  of  said  judg- 
ment, and  after  report  of  receiver  of  December  10,  1906,  Moonshine 
Company  and  Campbell  &  Wren,  R.  E.  Brooks,  J.  B.  Brockman,  War- 
necke>  Fisher,  Sears  &  Sherwood,  J.  A.  Kirlicks  and  the  Dunmans  filed 
pleas,  each  claiming  rights  in  the  land  and  in  the  money  in  hands  of 
receiver.  Moonshine  Company  and  Campbell  &  Wren  claiming  specific 
2  3-10  acres,  and  its  product;  and  all  the  other  parties,  except  R.  E. 
Brooks,  contesting  the  claim  of  Moonshine  Company  and  Campbell  & 
Wren.  *  Prom  the  judgment  of  the  court  upon  the  issues  made  by  these 
interventions,  decreeing  to  Moonshine  Company  and  Campbell  &  Wren 
half  the  2  3-10  acres  and  half  its  product,  and  apportioning  the  cost  to 
be  paid  in  proportion  to  money  awarded,  this  appeal  is  prosecuted. 

McAshan  also  had  a  deed  from  one  Stansberry  to  a  tract  of  3%  acres, 
which  included  the  2  3-10  acres  hereinafter  referred  to,  and  had  about 
%  of  an  acre  of  the  2  3-10  acres  enclosed  within  his  fence  around  another 
tract  of  12  acres  adjoining,  which  he  had  bought  of  Stansberry,  upon 
which  was  a  residence. 

Pending  this  suit  with  Hermann,  A.  L.  Conaway  for  himself  and  as 
attorney  in  fact  for  the  widow  and  heirs  of  J.  W.  Dunman,  S.  E.  Mc- 
Ashan and  Campbell  &  Wren  entered  into  the  following  agreement : 

"State  of  Texas,] 
Harris  County.  J 

'^Whereas,  in  cause  No.  34858  in  the  District  Court  of  Harris  County, 
Texas,  Elizabeth  Dunman,  feme  sole,  widow  of  J.  W.  Dunman  (and 
the  other  named  Dunman  heirs)  and  A.  L.  Conaway,  as  plaintiffs,  are 
suing  George  H.  Hermann,  as  defendant,  for  150  acres  of  land  in  the 
James  Strange  survey  in  said  Harris  County,  and  whereas  said  defend- 
ant, G.  H.  Hermann,  has,  by  cross-bill  duly  filed  in  said  cause,  disclaimed 
as  to  all  of  said  land  except  a  strip  about  65  varas  wide  on  the  east  side 
of  the  150  acres  claimed  by  said  plaintiffs,  and  has  set  up  title  to  said 
strip  and  declared  in  trespass  to  try  title  against  said  plaintiffs  and  a 
number  of  others,  among  them  S.  E.  McAshan,  and  whereas  said  S.  E. 
McAshan  has  employed  Campbell  &  Wren,  attorneys  at  law,  to  defend 
his  interests  in  the  only  land  claimed  by  him  in  said  eastern  strip,  and 
eaid  attorneys,  Campbell  &  Wren,  before  preparing  their  pleas  for  the 
said  McAshan,  have,  upon  a  conference  with  said  plaintiffs  in  said  suit, 
reached  an  agreement:  This  is  executed  to  evidence  such  agreement, 
which  is  as  follows : 

"1.  Said  plaintiffs  hereby  release  to  said  S.  E.  McAshan  all  claim^ 
right  and  title  which  they  have  in  and  to  the  hereinafter  described  tract 
of  2 . 3  acres  of  land,  more  or  less,  and  agree  that,  upon  the  rendition  of 
judgment  in  said  cause  in  their  favor  for  such  land,  the  decree  shall  be 
so  drawn  as  to  award  to  said  McAshan  said  2.3  acres,  more  or  less,  which 
is  set  out  and  described  as  follows : 

"A  tract  of  land  in  the  James  Strange  survey  in  Harris  County,  Texas, 
beginning  at  a  stake  in  the  east  line  of  the  12  1-3-acre  tract  of  land  deeded 
by  Stanberry  and  wife  to  S.  E.  McAshan,  which  deed  is  recorded  on 
pages  3  to  5  of  vol.  147  of  the  deied  records  of  Harris  County,  Texas, 
which  stake  and  beginning  point  is  401  feet  north  of  an  iron  stake  set 
for  the  northeast  comer  of  L.  W.  Long's  50-acre  tract. 


1908.']  Moonshine  Co.  v.  Dunman.  163 

'fThence  north  with  the  east  line  of  said  12  1-3-acre  tract,  205.6  varas 
to  the  northeast  comer  of  said  12 1-3-acre  tracts  being  the  northwest 
comer  of  the  small  tract  herein  described. 

^^Thence  east  61 V^  varas  to  a  stake  in  old  marked  line^  the  northeast 
comer  of  this  tract. 

^Thence  sonth,  parallel  with  the  east  line  of  said  12 1-3-acre  tract, 
205.6  varas  to  a  stake  for  southeast  comer  of  this  tract. 

^'Thence  west,  6114  varas  to  place  of  beginning.  Containing  about 
2.3  acres^  more  or  less. 

"And  in  consideration  of  the  said  release  of  the  said  plaintiffs  and 
agreement  aforesaid,  said  Oampbell  &  Wren  shall  remain  in  said  case 
as  attorneys  for  said  McAshan,'but,  in  so  doing,  shall  aid  and  assist  the 
plaintiffs  to  maintain  their  title  to  said  eastern  strip  of  land  so  set  out 
and  claimed  by  said  G.  H.  Hermann,  against  the  claims  of  said  Hermann 
and  all  other  parties  to  said  suit,  and  this  to  be  without  charge  or  ex- 
pense for  fees  or  services  to  be  made  upon  plaintiffs  by  said  Campbell 
A  Wren. 
"Executed  in  triplicate,  this  22d  day  of  October,  1904. 

''(Signed)  A.  L.  Conaway  for  self,    Campbell  ft  Wren. 
A.  L.  donaway,  attorney  in 
fact  for  widow  and  heirs 
of  J»  W.  Dunman. 

S.  E.  McAshan. 

per  Campbell  ft  Wren. 

per  J.  W.  Campbell.*' 

Thereafter  Campbell  ft  Wren  and  S.  E.  McAshan  carried  out  the  obli- 
gation placed  upon  them  by  said  contract  by  assisting  Dunman  and  Con- 
away in  every  way  they  could  to  defeat  the  claim  of  Hermann. 

McAshan  conveyed  one-half  of  the  2 . 3  acres  to  Campbell  ft  Wren  and 
the  other  half  to  the  Moonshine  Company.  McAshan  had  tenants  on 
the  property  up  to  the  time  he  conveyed  it,  and  the  Moonshine  Com- 
pany, holding  also  for  Campbell  &  Wren,  occupied  the  property  by  ten- 
anis  during  the  time  the  rights  of  the  other  parties  hereto  accrued. 

Brockman's  title  to  5  acres  off  of  the  north  end  of  the  22  acres  is  ad- 
mitted by  all  parties. 

After  agreement  aforesaid  between  Conaway,  McAshan  and  Camp- 
bell ft  Wren,  Conaway,  on  January  16, 1905,  conveyed  an  undivided  half 
of  his  interest  to  Wamecke,  and  on  the  same  day  Conaway  and  Wamecke 
conveyed  to  Fisher,  Sears  ft  Sherwood  an  undivided  one  and  one-half 
acres  of  the  22  acres. 

On  January  27, 1905,  Conaway  for  himself  and  the  Dunmans  for  them- 
selves leaded  to  H.  E.  Brooks  ty^  acres  of  the  land  for  14.  of  the  oil 
produced,  under  which  lease  certain  oil  was  produced  by  Brooks,  the 
%  royally  of  which  was  partitioned  among  the  parties,  but  as  appellants 
here  claimed  and  received  none  of  this  oil  in  the  partition  that  matter 
is  immaterial  to  be  considered  here.  On  January  31,  1905,  Conaway  for 
himself,  and  as  attorney  in  fact  for  the  Dunmans,  and  W,  G.  Sears  sold 
and  conveyed  the  south  half  acre  of  the  22  acres  to  R.  E.  Brooks.  On 
December  3,  1906,  Conaway  conveyed  an  undivided  %  interest  in  the 
22  acres  to  J.  A.  Kirlicks. 
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The  court  finds  that  the  conveyances  by  Conaway  did  not  affect  the 
rights  of  the  Dunmans  as,  under  his  power  of  attorney,  he  had  no  right 
to  convey,  and  that  all  of  the  parties  claiming  under  Conaway  subsequent 
to  the  contract  or  agreement  between  Conaway,  McAshan  and  Campbell 
&  Wren  had  notice  of  this  contract  and  agreement  at  the  time  their  rights 
accrued. 

In  the  hands  of  the  receiver  appointed  by  the  court  there  were  the 
proceeds  of  certain  oil  produced  off  of  the  land,  including  that  produced 
off  of  the  2.3  acres.    In  the  partition  the  land  was  divided  as  follows: 

To  Brockman,  6  acres;  and  to  Brooks,  %  acre;  and  Dunmans,  8V^ 
acres;  Fisher,  Sears  ft  Sherwood,  1  acre;  Wamecke,  2.925  acres;  J.  A. 
Eirlicks,  1.4625  acres;  A.  L.  Conaway,  1.4625  acres;  to  Moonshine 
Company  and  Campbell  ft  Wren,  1.15  acres,  being  one-half  of  the  2.3 
acres  embraced  in  the  contract  referred  to.  Campbell  ft  Wren  and  the 
Moonshine  Company  were  also  given  one^half  of  the  oil  produced  on  the 
2.3  acres,  and  the  Dunmans  one-half. 

The  court  found  that,  as  between  the  Dunmans  and  appellants,  the 
land  and  money  could  be  so  partitioned  as  to  give  appellants  the  entire 
2.3  acres  embraced  in  their  contract  with  Conaway  and  the  entire  net 
product  of  oil  therefrom  without  detriment  to  the  rights  of  the  Dunmans, 
but  th'at  such  a  division  would  be  detrimental  to  the  interests  of  the 
other  parties,  who  had  acquired  rights  under  Conaway.  The  court,  how- 
ever, allowed  appellants  only  the  undivided  half  of  the  2.3  acres  and  the 
product  thereof,  giving  the  Dunmans  the  other  half. 

It  is  not  questioned  on  this  appeal  by  any  of  the  assignments  of  error 
that  the  contract  or  agreement  between  Conaway,  McAshan  and  Camp- 
bell &  Wren  was  in  legal  effect  only  the  deed  of  Conaway  as  tentint  in 
common  to  a  specific  part  of  the  land  held  in  common  by  himself  and 
the  Dunmans. 

The  assignments  of  error  present  the  question,  whether  under  the  facts 
the  court  erred  in  refusing  to  set  aside  to  appellants  as  their  share,  the 
entire  2.3  acres  and  the  net  product  thereof  under  the  finding  that  this 
could  be  done  without  detriment  to  the  rights  of  the  Dunmans  as  tenants 
in  common  with  Conaway. 

It  may  be  taken,  we  think,  as  settled  law  that  where  one  tenant  in 
common  of  land  conveys  a  specific  portion  entire  of  the  whole  tract, 
in  a  partition  of  the  tract  his  vendee  should  be  allotted,  in  its  entirety, 
the  portion  sold  and  conveyed  to  him,  if  this  can  be  done  without  detri- 
ment to  the  rights  or  interests  of  the  other  co-tenants.  (Arnold  v. 
Cauble,  49  Texas,  529;  Peak  v.  Swindle,  68  Texas,  253.) 

If  Conaway  had  made  no  other  conveyances  of  his  part  of  the  land 
than  that  to  appellants,  we  suppose  it  would  not  be  disputed  that  under 
this  equitable  rule  appellants  would  have  been  entitled,  under  the  fact 
found  by  the  court  that  such  could  be  done  witliout  detriment  to  the 
rights  or  interests  of  the  Dunmans,  to  have  the  entire  2.3  acres,  together 
with  the  product  thereof,  partitioned  to  them  as  part  of  Conaway's  one- 
half  interest.  This  right  attached  to  the  conveyance  to  them  by  Conaway, 
and  we  do  not  think  they  were  deprived  of  it  by  the  subsequent  transfers 
of  undivided  interests  in  the  land  to  the  other  parties  to  the  partition, 
all  of  whom  acquired  their  interests  with  notice  of  the  contract  whereby 
appellants  acquired  the  2.3  acres,  and  consequently  with  notice  of  all 
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of  the  equities  attaching  to,  and  inhering  in,  the  contract.  These  subse- 
quent transferees  were  put  upon  inquiry  as  to  the  source  of  Gonaway's 
aatiiority  to  transfer  any  title  except  his  own,  and  were  affected  with 
notice  that  the  contract  executed  by  him  was  not  binding  upon  the  Dun- 
mans.  They  therefore  had  notice  of  all  of  the  legal  and  equitable  rights 
growing  out  of  such  a  conveyance.  One  of  these  rights  was  to  have  the 
land  so  partitioned  that  this  2.3  acres  should  be  allotted  to  appellants, 
if  it  could  be  done  without  detriment  to  the  rights  of  the  Dunmans,  as 
cotenants  of  Conaway.  This  was  the  condition  when  the  other  subse- 
quent purchasers  acquired  their  rights  with  knowledge  thereof,  and  they 
must  be  held  to  have  taken  subject  thereto.  In  Freeman  on  <}otenancy 
and  Partition  (section  212)  it  is  stated  that  ^^the  right  of  different 
grantees  in  severalty  of  distinct  parcels  from  the  same  cotenant  are  equal, 
irrespective  of  the  dates  of  the  several  grants.''  An  examination  of  the 
text,  however,  and  of  the  only  case  cited  in  support,  shows  that  the  author 
refers  to  such  successive  conveyances  by  one  claiming,  in  fact,  the  whole 
estate,  which  claim  had  to  be  yielded  to  one  claiming  a  part  as  cotenant. 
It  might  be  that  in  such  case  the  rights  and  equities  of  each  are  equal. 
(Dennison  v.  Foster,  9  Ohio,  130).  In  21  Am.  &  Eng.  Ency.  of  Law 
(p.  1168)  it  is  stated  that  ^^in  case  of  a  mortgage  given  by  a  tenant  in 
common  to  a  specific  part  of  the  common  property,  describing  it  by 
metes  and  bounds,  the  mortgagee  has  an  equity  to  require  that  partition 
should  be  so  made  as  to  allot  the  specific  portion  covered  by  the  mort- 
gage as  the  share  of  the  mortgagor,  provided  this  can  be  done  witiiout 
prejudice  to  the  rights  of  the  others.  And  this  equity  where  there  are 
several  successive  mortgages  inures  to  each  of  the  mortgagees  in  the 
order  of  the  dates  of  the  several  mortgages."  The  rule  would  be  the  same 
in  case  of  successive  conveyances.  (Kennedy  v.  Boykin,  28  Am.  St.  Bep., 
838;  Young  v.  Edwards,  26  Am.  St.  Bep.,*^689.) 

The  equities  of  appellants  to  have  the  entire  2.3  acres  and  the  pro- 
duct thereof  allotted  to  them  are  peculiarly  strong.  The  agreement 
with  Conaway  was  made  in  the  pending  litigation  with  McAshan,  who. 
was  in  possession  claiming  this  land  and  much  more.  By  this  settle- 
ment and  agreement  both  Conaway  and  his  cotenants,  the  Dunmans, 
got  rid  of  McAshan's  adverse  claim,  and  they  also  secured  the  services 
of  HcAshan  and  appellants,  Campbell  ft  Wren,  in  their  pending  con- 
test with  Hermann.  The  entire  consideration  of  this  contract  inured 
equally  to  the  benefit  of  all  the  cotenants,  the  Dunmans  as  well  as 
Conaway,  and  it  was  a  part  of  this  agreement  that  this  2.3  acres  should 
be  awarded  in  the  decree  in  the  case,  to  appellants,  and  this  agreement 
was  made  in  the  pending  litigation,  instituted  and  prosecuted  with  full 
authority,  by  Conaway  for  himself  and  the  Dunmans. 

We  think  that  the  entire  2.3  acres  should  have  been  allotted  to  ap- 
pellants, together  with  the  net  product  of  the  oil  therefrom,  since  to  do 
so  would  not  prejudice  the  rights  of  the  Dunmans,  as  found  by  the 
court 

The  record  is  not  such  that  we  are  able  to  render  such  judgment  as 
should  have  been  rendered  in  the  court  below,  therefore  the  judgment 
is  reversed  and  the  cause  remanded  with  instructions  that  the  land,  and 
money  in  the  hands  of  the  receiver,  be  so  divided  that  appellants  have 
allotted  to  them  the  2.3  acres  embraced  in  the  contract  of  October  22, 
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1904,  between  Conaway,  McAshan  and  Campbell  &  Wren,  together  with 
the  net  product  of  the  oil  produced  therefrom,  the  rights  and  equities 
of  the  other  tranferees  from  Conaway,  that  is,  R.  E.  Brooks,  J.  A. 
Kirlicks,  Fisher,  Sears  &  Sherwood,  Wamecke,  and  of  Conaway,  if 
he  has  any  interest  left,  growing  out  of  their  proportionate  interests, 
being  adjusted  out  of  the  remainder  of  the  land  and  money,  after  tak- 
ing out  the  shares  of  appellants  and  allowing  to  the  Dunmans  the 
one-half  allotted  to  them  by  the  judgment,  of  which  no  complaint  is 
made  and  which  is  not  disturbed,  nor  is  the  judgment  allowing  Brock- 
man  the  north  5  acres  held  by  him  under  both  the  Dunmans  and 
Conaway. 

The  manner  of  apportioning  the  costs  by  the  trial  court  will  not  be 
disturbed. 

Nor  is  the  judgment  in  any  respect  disturbed,  except  as  may  be  made 
necessary  in  adjusting  the  respective  rights  of  the  parties  to  the  new 
conditions  arising  from  the  correction  herein  directed  as  to  the  appel- 
lants.   Let  the  decree  be  entered  in  accordance  with  this  opinion. 

None  of  the  appellees  except  R.  E.  Brooks  filed  briefs.  The  other 
appellees  move  the  court  to  dismlBS  the  appeal  on  the  ground  that  they 
did  not  receive  from  the  district  clerk  the  notice  required  by  statute  of 
the  filing  of  brief  of  appellants  in  the  District  Court.  It  does  not  ap- 
pear that  they  did  not  have  notice  otherwise  in  ample  time  to  prepare 
and  file  briefs  if  they  had  so  desired.    The  motion  is  refused. 

Reversed  and  remanded. 


Eastebn  Texas  Railroad  Company  v.  J.  P.  Eddikgb. 

Decided  May  26,  1908. 

Railroads — ^Damage  to  Adjacent  Property — ^Xeaiure  of  Damage. 

In  a  suit  for  damage  to  adjacent  property  by  the  building  of  a  spur  track 
upon  a  portion  of  a  street,  the  damage  to  the  property  can  be  offset  only  by 
such  benefits  to  the  property  as  accrued  from  the  building  of  the  spur  track. 
Such  enhanced  value  to  the  property  as  arose  from  building  the  railroad  into 
the  town,  or  from  the  location  of  the  depot  near  plaintiff's  property,  belonged 
to  the  plaintiff  in  common  with  the  general  public,  and  could  not  be  taken  away 
without  compensation. 

Appeal  from  the  District  Court  of  Angelina  County.  Tried  below 
before  Hon.  James  I.  Perkins. 

E.  J.  Mantooih,  for  appellant. — ^The  defendant  had  a  right  to  any  in- 
crease in  value  to  plaintiff's  property  by  improvements  placed  contiguous 
to  or  near  his  property,  in  mitigation  of  any  damages  to  his  property 
caused  by  the  building  and  operation  of  the  road  on  Hemdon  Street, 
Eastern  Texas  Ey.  Co.  v.  J.  M.  Scurlock,  75  S.  W.,  366;  Eastern 
Texas  Ry.  Co.  v.  J.  M.  Scurlock,  97  Texas,  305;  Eastern  Texas  Ry. 
Co.  V.  Eddings,  30  Texas  Civ.  App.,  170 ;  Gulf,  C.  &  S.  P.  By.  Co.  ▼. 
Fuller,  63  Texas,  471 ;  McFadden  v.  Schill,  84  Texas,  77. 

No  brief  for  appellee. 
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BEESE,  AssociATB  Justice. — ^In  this  suit  J.  P.  EddingB  sued  the 
Eastern  Texas  Bailroad  Company  to  recover  $1,000  damages  to  his 
residence  property  located  on  lots  6  and  7  in  block  74  in  the  ciiy  of 
Lofkin,  and  by  the  verdict  of  a  jury  and  the  judgment  of  the  court  re- 
covered $400.    From  the  judgment  the  defendant  appeals. 

We  will  not  undertake  to  discuss  the  various  assignments  of  error. 
None  of  them  present  any  error  authorizing  a  reversal  of  the  judgment. 

The  trial  court  did  not  err  in  limiting  the  benefits  to  appellee's  prop- 
erty^ as  an  offset  to  the  damage,  to  such  benefits  as  accrued  from  the 
building  of  the  spur  track  on  Hemdon  Street.  (Eastern  Texas  By. 
Co.  V.  Eddings,  30  Texas  Civ.  App.,  170.) 

Such  enhanced  value  to  the  property  as  arose  from  building  the  road 
into  Liufkin,  or  from  building  the  main  line  along  the  reservation  east 
of  Hemdon  Street  and  erecting  the  depot,  belonged  to  appellee,  and 
could  not  be  taken  away  by  appellant  by  the  building  of  the  spur  track 
on  Hemdon  Street  without  making  compensation  therefor. 

The  testimony  as  to  the  amount  of  damage  to  appellee's  property  is 
not  strong.  Appellee's  own  testimony  may  in  fact  be  disregarded  on 
account  of  his  evident  disinclination  to  say  outright  that  he  had  any 
such  knowledge  of  the  market  value  of  his  property  as  qualified  him 
to  testify.  His  testimony,  however,  is  not  objected  to  on  this  ground. 
The  testimony  of  McConnico  is  positive,  and,  standing  alone,  is  suffi- 
cient to  support  the  verdict.  It  appears  to  us  clearly  from  the  whole 
testimony  of  appellant's  witnesses  that  in  speaking  of  the  increased 
value  of  appellee's  property,  they  have  in  mind  such  increase  on  account 
of  the  building  of  the  railroad  into  Lufkin  and  the  erection  of  the 
depot  near  appellee's  property.  In  this  state  of  the  evidence  we  do  not 
feel  authorized  to  disturb  the  verdict  on  this  ground.  The  assignments 
of  error  are  severally  overruled  and  the  judgment  affirmed. 

Affi/nnsd* 


H.  B.  BiCB  v.  E.  H.  Yasmer  bt  al. 

Decided  May  27,  1908. 

l^-€oii]it7  Jvdflre— flvretief. 
I  Sureties  on  the  bond  of  a  county  judge  were  only  bound  for  his  proper 

accounting  for  moneys  which  he  was  entitled  to  receive  in  his  official  capacity — 
not  for  fees  or  commissions  unlawfully  demanded  and  collected. 

2.— 4ame— limitation. 

Where  action  against  the  county  judge  for  money  had  and  received  for 
commissions  unlawfully  collected  was  barred  by  limitation  of  two  years,  which 
was  pleaded,  the  petition  must  show  a  liability  covered  by  the  term  of  his 
written  bond. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  W.  P.  Hainblen. 

Baier,  BoUs,  Parker  £  Oarwood,  tot  appellant. — ^The  court  erred  in 
sustaining  the  general  demurrer  of  the  defendant  Jno.  Achenbach. 
Kane  v.  Union  Pac  By.  Co.,  5  Neb.,  105 ;  Wilson  v,  Burfoot,  2  Gratt 
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(Vs.),  134,  161,  162;  State  v.  Hicks,  2  Blackf.  (Ind.),  336;  Hale  v. 
Commonwealth,  8  Pa.  (8  Barr.),  415;  Ditmars  v.  Commonwealth,  47 
Pa.  (11  Wright),  335;  State  v.  Flinn,  3  Blackf.,  72;  Lathan  v.  Brown, 

16  Iowa,  118;  Brackett  v.  Martin,  11  Eana.,  378;  Moore  v.  All^heny 
City,  18  Pa.,  65 ;  Fuller  v.  Calkins,  22  Iowa,  301 ;  People  v.  Treadway, 

17  Mich.,  480;  Armington  v.  State,  45  Ind.,  10;  Morgan  v.  Long,  29 
Iowa,  434;  Mahask  County  v.  Buan,  45  Iowa,  328. 

Sven  if  the  bondsmen  were  not  liable  on  the  bond  sued  on,  it  is  good 
as  against  the  defendant  Vasmer,  as  a  common  law  bond,  and  he  is 
liable  thereon.  See  authorities  cited  under  first  proposition,  also  the 
following  additional  authorities ;  Brown  v.  Sneed,  77  Texas,  476 ;  Jones 
y.  Hays,  27  Texas,  1 ;  Colorado  Bank  v.  Letter,  73  Texas,  542 ;  Jacobs 
V.  Daugherty,  78  Texas,  684;  City  of  Marshall  v.  Bailey,  27  Texas,  687; 
Williamson  v.  Woolf,  37  Ala.,  298. 

Fisher,  Sears  &  Campbell  and  E.  P.  &  Otis  K.  Hamblen,  tor  appellees. 
— ^Appellant's  petition,  upon  which  said  cause  was  tried,  showed  that  if 
Vasmer  collected  the  moneys  as  therein  alleged,  the  funds  so  collected 
by  him  were  not  contemplated  or  covered  by  the  oflScial  bond  given  by 
him  as  county  judge,  with  these  appellees  as  sureties,  and  that  they 
were  not  liable  for  said  funds  so  collected  by  the  said  Vasmer.  Hen- 
derson County  V.  Bichardson,  15  Texas  Civ.  App.,  701;  Warswick  v. 
State,  36  Texas  Crim.,  63 ;  Heidenheimer  Bios.  v.  Brent,  59  Texas,  534 ; 
Brown  v.  Sneed,  77  Texas,  476. 

PISHEB,  Chief  Justice.— The  original  petition  was  filed  in  this 
case  by  the  appellant  Bice  on  May  8, 1906.  On  February  6, 1907,  plain- 
tiff filed  an  amended  petition,  wherein  he  sought  to  recover  against  ap- 
pellees E.  H.  Vasmer,  formerly  county  judge,  and  John  Achenbach,  one 
of  the  sureties  on  his  official  bond,  and  against  Albert  Kuhn,  independ- 
ent executor  of  the  estate  of  E.  P.  Schmidt,  the  other  surety  on  Vas- 
mer's  official  bond,  two  sums  of  money,  with  interest  thereon,  one  for 
$1,424.46  and  the  other  for  $456.38,  alleged  to  have  been  received  by 
Vasmer  as  county  judge  of  Harris  County,  which  he  should  have  paid 
over  to  plaintiff,  but  failed  so  to  do. 

The  defendants  each  filed  answers,  containing  general  and  special  de- 
murrers, all  of  which  the  court  sustained.  The  plaintiff  declined  to 
amend  and  elected  to  stend  upon  his  amended  petition,  whereupon  the 
court  dismissed  the  plaintiff's  suit,  adjudging  the  costs  against  him. 
Prom  this  judgment  plaintiff  has  appealed. 

The  amended  petition  alleges  that  plaintiff  was  administrator  of  the 
estate  of  W.  M.  Rice,  deceased.  That  defendant  Vasmer  was  county 
judge  of  Harris  County,  Texas,  and  as  such,  judge  of  the  probate  court 
of  said  county,  in  which  the  administration  of  the  W.  M.  Rice  estate 
was  pending.  That  as  county  judge  he  demanded  of  plaintiff,  as  fees 
and  commissions  due  him  as  county  judge  from  said  estate  the  two 
sums  of  $1,424.46  and  $456.38,  respectively;  that  plaintiff  paid  said 
sums  to  Vasmer  at  his  special  instance  and  request  as  coimty  judge  of 
Harris  County,  Texas,  and  upon  his  statement  and  representation  that 
he  was  entitled  to  the  same  as  commissions  due  him  and  accruing  to 
him  as  county  judge  in  the  administration  of  the  estate  of  W.  M.  Rice, 
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deceased;  that  plaintifF  paid  said  sums  to  Yasmer  under  the  mistaken 
belief  that  he  was  entitled  to  the  same  by  virtue  of  his  o$ee  as  county 
judge,  as  and  for  his  commissions  arising  in  the  administration  of  said 
estate^  and  that  defendant  Yasmer  demanded  and  received  said  sums 
under  the  same  mistaken  belief;  that  in  truth  and  in  fact,  said  Yasmer 
was  not  entitled  to  either  of  said  sums  or  any  part  thereof  as  such  fees, 
commissions  or  charges;  that  plaintifiF  had  no  knowledge  or  notice  of 
the  mistake  until  his  annual  accounts  were  presented  to  the  probate 
court  of  Harris  County,  and  said  items  rejected  and  plaintiff  ordered  to 
charge  himself  with  said  amounts ;  that  in  his  annual  and  final  accounts 
as  administrator  of  said  estate  he  presented  and  included  each  of  said 
items  as  a  disbursement  or  charge  against  said  estate,  but  the  probate 
court  refused  to  allow  the  same,  and  ordered  the.  plaintiff  to  charge 
himself  with  said  sums  and  that  he  became  and  is  liable  to  said  estate 
for  said  sums. 

Plaintiff  further  alleges  that  defendant  Yasmer  became  bound  and 
obligated,  both  personally  and  as  county  judge,  to  hold  said  sums  for 
the  use  and  benefit  of  plaintiff,  and  to  pay  the  same  to  plaintiff. 

The  petition  further  alleges  the  execution  of  the  official  bond  of  de- 
fendant Yasmer,  payable  to  the  county  treasurer  in  the  sum  of  th^ee 
thousand  dollars,  conditioned  that  he  would  faithfully  perform  and 
discharge  all  his  duties  as  county  judge,  and  pay  over,  within  thirty 
days  after  receiving  the  same,  all  moneys  coming  into  his  hands  as  such 
county  judge  to  the  parties  entitled  to  the  same;  that  said  bond  was 
executed  by  said  Yasmer  as  principal  and  by  E.  P.  Schmidt  and  the 
defendant  John  Achenbach,  as  sureties ;  that  Schmidt  died  and  the  de- 
fendant Albert  Kuhn  was  duly  appointed  and  qualified  as  the  independent 
executor  of  the  estate  of  said  Schmidt,  and  is  acting  in  said  capacity. 

The  petition  contains  the  formal  allegation  of  demand  and  default, 
and  prays  for  judgment  against  the  defendants,  and  each  of  them,  upon 
said  bond  for  said  sums  of  money,  with  interest  and  costs,  and  for 
general  relief. 

Opinion. — ^The  first  question  to  be  considered  as  raised  by  the  assign- 
ments, is,  were  the  sureties  liable  on  the  bond  in  question?  Their  lia- 
bility extends  only  to  the  official  conduct  of  their  principal.  The  prin- 
cipal having  received  fees  which  he  was  not  entitled  to,  the  sureties 
would  not  be  liable  for  the  same,  and  as  to  them  this  case  is  practically 
controlled  by  Henderson  County  v.  Bichardson,  15  Texas  Civ.  App., 
701,  and  Warswick  v.  State,  36  Texas  Crim.,  63. 

As  to  Yasmer,  the  principal,  it  is  contended  that  he  is  liable,  inde- 
pendent of  the  fact  that  the  amount  received  by  him  was  not  a  liability 
covered  by  the  bond.  Plaintiff's  action  was  based  upon  the  bond,  and 
if  it  could  be  held  that  the  petition  contained  averments  sufficient  to 
also  create  a  liability  against  Yasmer  for  money  had  and  received,  it  is 
apparent  that  that  cause  of  action  was  barred  by  limitation,  and  as  to 
this  branch  of  the  case  Yasmer  interposed  a  special  demurrer  raising 
the  question  of  limitation. 

It  is  also  contended  by  the  plaintiff  that  the  liability  of  all  of  the  de- 
fendants can  be  worked  out  on  the  theory  that  the  bond  is  a  common 
law  obligation,  binding  all  to  a  repayment  of  the  sum  wrongfully  de- 
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manded  and  received  by  Vasmer.  Aa  before  said,  the  bond  merely  seeks 
to  hold  all  the  obligors  responsible  for  the  oflScial  conduct  of  the 
county  judge,  and  as  the  conduct  was  not  official,  it  would  not  embrace 
a  sum  for  which  Vasmer  and  the  sureties  would  be  liable,  as  it  would 
be  a  demand  not  covered  or  embraced  within  the  terms  of  the  bond. 
The  bond  was  made  payable  to  the  county  treasurer,  and  no  common 
law  cause  of  action  would  lie  upon  it  in  favor  of  the  plaintiff. 
We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmsd, 


H.  W.  Stroter  et  al.  v.  R.  J.  Brackenridob. 

Decided  May  27,  1908. 

Harried  Woman — ^Improvement  of  Separate  Propertj; 

In  order  to  hold  a  married  woman  liable  for  expenditures  for  the  benefit  of 
her  separate  property  it  must  be  shown  that  some  improvement  was  made  or 
labor  furnished  for  utilizing  such  property.  It  is  not  sufficient  that  the  money 
was  furnished  to  her  husband  and  that  he  promised,  in  her  absence,  to  use  it 
for  such  purpose. 

Appeal  from  the  County  Court  of  Travis  County.  Tried  below  before 
Hon.  Jno.  W.  Hornsby. 

D.  W.  Doom  and  D.  H.  Doom,  for  appellants. — ^A  contract,  to  bind 
a  married  woman  and  her  separate  property  for  the  payment  of  a  debt, 
must  have  been  incurred  by  the  wife  for  the  benefit  of  her  separate  prop- 
erty; and  the  declaration  of  her  husband  that  a  loan  was  to  be  used  for 
the  benefit  of  her  separate  property,  when  the  same  was  not  in  fact  so 
used,  ought  not  to  have  been  admitted  over  her  objection.  Rev.  Stats., 
1895,  art.  2970;  Magee  v.  White,  23  Texas,  180. 

It  not  being  shown  by  the  deed  of  conveyance  or  otherwise  that  any 
part  of  the  purchase  money  was  paid  out  of  the  separate  property  of  de- 
fendant, Minnie  Stroter,  and  it  further  appearing  that  a  considerable 
part  of  the  purchase  money  was  on  credit  which  never  was  paid,  the 
property  was  the  community  property  of  H.  W.  Stroter  and  wife,  Min- 
nie Stroter,  although  the  deed  recited  that  the  property  was  conveyed 
to  her  as  her  own  separate  estate,  the  meaning  of  that  recitation  being 
that  it  was  the  intention  of  the  husband  that  the  property  should  be- 
come the  separate  property  of  the  wife  after  the  purchase  money  was 
paid.  Bev.  Stats,  of  1895,  art.  2968;  Epperson  v.  Jones,  65  Texas,  425; 
Smith  V.  Bailey,  66  Texas,  555;  Higgins  v.  Johnson,  20  Texas,  389; 
Peet  V.  Railway,  70  Texas,  522;  TJllraan  v.  Jasper,  70  Texas,  446; 
Schuster  v.  Jewelry  Co.,  79  Texas,  179;  Lvnch  v.  Elkes,  21  Texas,  229; 
Farr  v.  Wright,  27  Texas,  96;  Harris  v.  Williams,  44  Texas,  124;  War- 
ren V.  Smith,  44  Texas,  245. 

N.  A.  Rector,  for  appellee. — The  evidence  was  conclusive  that  the 
money  was  borrowed  for  the  benefit  of  the  separate  property  of  Minnie 
Stroter;  and  the  judgment  of  the  court  finding  such  fact,  and  further 
that  the  same  was  a  reasonable  expense,  was  supported  by  all  the  testi- 
mony.   Morrison  v.  Clark,  55  Texas,  443, 
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Minnie  Stroter^  under  the  statate^  could  incur  an  obligation  for  all 
expenses  for  the  benefit  of  her  separate  property  that  were  reasonable 
and  proper.  Rev.  Stats.,  art.  2970,  2971 ;  Lynch  v.  Elkes,  21  Texas, 
229 ;  McGee  v.  White,  23  Texas,  180 ;  Harris  v.  Williams,  44  Texas,  124 ; 
Warren  v.  Smith,  44  Texas,  245. 

KEY,  Associate  Justice. — ^E.  J.  Brackenridge  brought  this  suit 
against  H.  W.  Stroter  and  his  wife,  Minnie  Stroter,  seeking  to  recover 
upon  a  written  obligation  for  $160,  with  interest  and  attorneys  fees. 
The  case  originated  in  a  Justice  of  the  Peace  Court,  but  was  appealed 
to  and  finally  tried  in  the  County  Court.  H.  W.  Stroter  seems  to  have 
made  no  defense,  but  Mrs.  Stroter  pleaded  her  coverture  as  a  defense. 

The  plaintiflE  sought  to  hold  Mrs.  Stroter  liable  upon  the  theory  that 
the  contract  was  for  the  benefit  of  her  separate  property.  The  County 
Court  sustained  that  contention  and  rendered  judgment  against  both 
defendants,  authorizing  execution  to  be  levied  upon  either  community 
property  of  the  defendants  or  separate  property  of  Mrs.  Stroter.  The 
defendants  have  appealed  and  present  the  case  in  this  court  upon  several 
assignments  of  error,  all  of  which  relate  to  the  liability  of  Mrs.  Stroter. 

Tie  undisputed  testimony  shows  that  a  tract  of  land  was  conveyed  to 
Mrs.  Stroter  for  a  recited  consideration  of  $500  in  cash  and  a  vendor's 
lien  note  for  $300,  signed  by  Mrs.  Stroter  and  her  husband.  The  deed 
also  recites  that  the  property  is  conveyed  to  Mrs.  Stroter  as  her  separate 
estate,  but  it  does  not  show  that  the  cash  consideration  paid  was  her 
separate  property.  Thereafter  the  plaintiff  Brackenridge  loaned  Stroter 
and  his  wife  $160,  and  received  from  them  a  written  contract,  the  perti- 
nent terms  of  which  are  as  follows: 

"1.  That  the  said  R.  J.  Brackenridge,  party  of  the  first  part,  agrees, 
at  the  request  of  the  said  parties  of  the  second  part,  to  furnish  them,  at 
their  fair  cash  value,  the  labor  and  materials  necessary  to  be  used  in 
constructing  the  following  improvements,  viz.: 

"A  three-strand  wire  fence  on  the  south  line  of  a  165-acre  tract  with 
posts  at  the  intervals  of  a  rod  (16i/^  feet)  apart,  the  corner  posts  to  be 
well  braced,  on  the  homestead  of  said  parties  of  the  second  part,  con- 
sisting of  one  hundred  and  sixty-five  acres,  situated  in  the  county  of 
Travis,  in  the  State  of  Texas,  and  more  particularly  described  as  fol- 
lows: Known  as  the  HenkePs  tract  of  land  a  part  of  the  Wilkinson 
Sparks  %  league  situated  on  the  west  side  of  the  Colorado  Biver  about 
three  miles  from  the  city  of  Austin. 

'*2.  That  the  said  H.  W.  Stroter  and  his  wife,  Minnie  Stroter,  par- 
ties of  the  second  part,  in  consideration  of  said  labor  and  materials 
being  so  famished,  agree  to  pay  the  reasonable  cash  value  of  the  labor 
and  materials  so  used  in  constructing  said  improvements  on  their  said 
homestead,  amount  to  ($160)  one  hundred  and  sixty  dollars,  to  the 
said  party  of  the  first  part,  on  or  before  the  Slst  day  of  June,  A.  D. 
1903,  at  Austin,  in  Travis  County,  Texas,  with  interest  thereon  at  the 
rate  of  ten  percent  per  annum  from  date  until  paid ;  and  if  an  attorney 
is  employed  to  collect  the  same,  after  maturity,  an  additional  ten  per- 
cent on  the  amount  to  be  collected  for  attorney's  fees;  and  the  said 
party  of  the  first  part  is  hereby  declared  to  have  a  mechanic's  lien  on 
the  improvements  so  made  and  the  said  one  hundred  and  sixty-five  acres 
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upon  which  the  same  are  situated,  to  secure  the  payment  of  the  money 
to  become  due  for  said  labor  and  materials,  as  herein  specified ;  and  the 
said  parties  of  the  second  part  hereby  agree  to  keep,  at  their  own  ex- 
pense, the  said  improvements  insured  against  fire,  for  the  benefit  of  said 
party  of  the  first  part,  as  his  interest  may  appear,  and  upon  their  failure 
so  to  do  said  party  of  the  first  part  may  so  insure  said  improvements, 
the  expense  of  such  insurance  to  be  and  become  a  part  of  the  indebted- 
ness secured  by  the  mechanic's  lien  aforesaid. 

'Witness  our  hands,  this  the  day  and  year  first  above  written. 

(Signed)  H.  W.  Stroter, 
Minnie  Stroter. 
$160. 

"Received,  Austin,  Texas,  June  21,  1902,  of  R.  J.  Brackenridge  for 
labor  and  materials  used  in  constructing  improvements  in  accordance 
with  the  foregoing  contract,  amounting  to  one  hundred  and  sixty  dol- 
lars, in  consideration  of  which  we,  or  either  of  us,  promise  to  pay  to 

R.  J.  Brackenridge  or  order,  on  or  before  the day  of  June,  A.  D. 

1903,  at  Austin,  in  Travis  County,  Texas,  the  sum  of  One  Hundred  and 
Sixty  Dollars,  with  interest  thereon  at  the  rate  of  —  percent  per  annum 
from  date  until  paid ;  and  if  an  attorney  is  employed  to  collect  the  same 
after  maturity,  an  additional  ten  percent  on  the  amount  to  be  collected 
for  attorne3r*s  fees;  and  to  secure  the  payment  of  which  the  said  R.  J. 
Brackenridge  is  hereby  declared  to  have  a  mechanic's  lien  on  our  home- 
stead, as  prescribed  and  provided  for  in  the  foregoing  contract,  until 
paid. 

(Signed)  H.  W.  Stroter, 

Minnie   Stroter.'' 

The  land  referred  to  in  the  contract  is  the  same  land  that  was  con- 
veyed to  Mrs.  Stroter  by  the  deed  above  referred  to.  Thereafter  the 
plaintiil  Brackenridge  bought  the  vendor's  lien  note  referred  to  in  that 
deed,  procured  a  judgment  foreclosing  the  same,  and  at  a  sale  of  the 
land  by  the  sheriff  under  that  judgment,  became  the  purchaser  and 
received  a  deed  from  the  sheriflf  to  the  land.  It  was  shown  that  the 
improvements  referred  to  in  the  contract  were  not  made.  The  plaintiff 
testified  that  when  he  let  H.  W.  Stroter  have  the  $160,  which  he  loaned 
him,  Stroter  said  that  he  intended  to  use  it  to  make  the  improvements 
referred  to  in  the  contract,  and  that  such  improvements  were  necessary 
to  protect  the  property.  It  was  shown  that  Mrs.  Stroter  was  not  present 
on  the  occasion  referred  to,  and  she  objected  to  the  plaintiff's  testify- 
ing as  to  what  her  husband  had  said  in  reference  to  the  matter.  It  was 
also  shown  that  Mrs.  Stroter  was  a  married  woman  at  the  time  that  the 
land  was  conveyed  to  her  and  at  the  time  of  the  making  of  the  contract 
upon  which  the  suit  was  brought  and  continuously  since  then. 

Without  deciding  other  questions  presented,  we  sustain  appellant's 
fourth  proposition  under  the  second  and  third  assignments  of  error,  to 
the  effect  that  the  money  loaned  by  the  plaintiff  to  the  defendants  was 
not  used  for  the  improvement  or  benefit  of  the  land  referred  to  in  the 
contract,  or  of  any  other  separate  property  of  Mrs.  Stroter.  The  power 
of  a  married  woman  to  bind  herself  by  contract  is  regulated  by  article 
2970  of  the  Revised  Statutes,  which  reads:    "The  wife  may  contract 
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debts  for  necessaries  famished  herself  or  children,  and  for  all  expenses 
which  may  have  been  incurred  by  the  wife  for  the  benefit  of  her  sep- 
arate property^  and  for  such  debts  suit  may  be  brought  in  the  manner 
prescribed  in  article  1201/' 

It  is  not  pretended  in  this  case  that  the  contract  was  for  necessaries 
for  Mrs.  Stroter  or  her  children;  and  it  is  clear,  we  think,  that  she  is 
not  liable  under  the  remaining  portion  of  the  statute,  because  the  proof 
fails  to  show  that  any  expense  was  incurred  for  the  improvement  of  the 
property  alleged  by  the  plaintiff  to  be  the  separate  estate  of  Mrs.  Stroter. 
In  order  to  hold  a  married  woman  liable  upon  a  contract  under  the 
latter  clause  of  the  statute,  it  must  be  shown  that  some  improvement  has 
been  made  upon  or  labor  furnished  for  the  purpose  of  utilizing  her 
separate  property.  If  it  be  conceded  that  the  land  referred  to  in  the 
contract  was  Mrs.  Stroter's  separate  property,  the  proof  entirely  fails 
to  show  that  any  improvement  was  made  thereon  by  the  plaintiff,  or 
anything  done  by  him  which  resulted  in  a  benefit  to  that  property. 

The  most  that  can  be  said  in  behalf  of  the  plaintiff  is  that  he  loaned 
the  defendants  $160,  and  that  Mr.  Stroter,  in  the  absence  of  Mrs. 
Stroter,  promised  to  use  the  money  for  the  benefit  of  her  separate  estate 
and  failed  to  keep  that  promise.  Such  state  of  facts  falls  short  of  bring- 
ing the  case  within  the  purview  of  article  2970. 

As  against  H.  W.  Stroter,  the  judgment  will  be  affirmed;  as  to  Mrs. 
Stroter  the  judgment  will  be  reversed  and  here  rendered  in  her  favor. 
The  costs  of  the  appeal  will  be  taxed  against  appellee  Brackenridge. 

Affirmed  in  part  and  in  part  reversed  and  rendered. 

The  question  of  the  correctness  of  the  ruling  above  made  was,  pend- 
ing a  motion  for  rehearing,  certified  to  the  Supreme  Court  and  the  de- 
cision of  the  Court  of  Civil  Appeals  was  there  sustained.  Stroter  v. 
Brackenridge,  102  Texas,  386. 

In  order  that  the  ruling  should  be  decisive  of  the  case  the  Court  of 
Civil  Appeals  further  certified  that  it  found  the  land  to  be  the  separate 
properly  of  Mrs.  Stroter. 


R  y.  Borden  v.  Millard  Patterson. 

Decided  May  27,  190S. 

Iw— Deed— Interest  CouTeyed — ConitmotloB. 

It  is  a  cardinal  rule  in  tlie  construction  of  contracts,  including  deeds,  that 
tlie  intention  of  the  parties  is  to  be  inquired  into,  and,  if  not  forbidden  by  law, 
is  to  be  effectnated.  Too  much  regard  is  not  to  be  had  to  the  proper  and 
exact  signification  of  words  and  sentences  so  as  to  prevent  the  intention  of 
the  parties  from  taking  effect,  and,  whenever  the  language  used  is  susceptible 
of  more  than  one  interpretation,  the  courts  will  look  to  the  surrounding  cir- 
cumstances existing  when  the  contract  was  entered  into,  the  situation  of  the 
parties,  and  of  the  subject  matter  of  the  instrument  for  aid  in  its  construction. 


In  a  soit  for  partition  of  land  T.  and  C.  were  made  parties  defendant,  among 
others;  the  decree  of  partition  recited  that  T.  and  C.  owned  an  undivided  one- 
eighth  interest  in  the  land  and  allotted  to  them  jointly  certain  blocks  in  lieu 
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of  said  interest;  at  the  time  the  decree  was  entered  there  was  nothing  on 
record  showing  that  C.  had  any  interest  in  the  land;  afterwards  T.  execute  to 
C.  a  deed  conveying  to  him  an  undivided  one-half  of  one-eighth  interest  in  the 
tract  of  land  which  had  been  partitioned,  but  in  this  deed  no  reference  what- 
ever was  made  to  the  decree  of  partition  which  had  been  previously  rendered. 
Evidence  considered,  and  held  sufficient  to  support  a  finding  by  the  court  that 
the  purpose  and  effect  of  the  deed  from  T.  to  G.  was  simply  to  evidence  the  inter- 
est of  C.  in  the  land  which  the  decree  of  partition  took  for  granted  and  recog- 
nized, and  not  to  vest  in  C.  all  of  T.'s  interest  in  the  land. 


S.— Tax  Suit  and  Sale— Yoid  Oitation. 

In  a  suit  instituted  in  1902  to  collect  delinquent  taxes,  the  citation  was 
addressed  to  the  sheriff  or  any  constable  of  the  county  in  which  the  suit  was 
filed,  and  commanded  the  officer  to  summon  the  owner  of  the  property  by  mak- 
ing publication  thereof,  etc.;  the  citation  was  served  by  the  sheriff  by  making 
publication  thereof  for  four  consecutive  weeks.  Held,  that  the  citatioii  was 
void,  and  the  court  was  without  Jurisdiction  to  render  judgment  foreclosing 
the  tax  lien,  and  the  judgment  rendered  being  silent  as  to  what,  if  any,  service 
was  had  upon  the  unknown  owner,  it  will  be  presumed  that  it  was  based  upon 
the  void  citation. 

Error  from  the  4l8t  Judicial  DiBtrict,  El  Paso  County.  Tried  below 
before  Hon.  J.  M.  Goggin. 

R.  V.  Bowden,  for  plaintiff  in  error. — The  court  erred  in  conclusion 
of  law  No.  1,  in  concluding  as  follows: 

"Prom  the  deeds  introduced  in  evidence  made  by  Tays  to  Currie  and 
by  Currie  and  Tays  or  Currie  or  Tays  to  others,  and  the  record  as 
shown  by  the  foregoing  findings  of  fact,  the  court  concludes  that  it  was 
the  purpose  and  intention  of  J.  W.  Tays  in  the  execution  and  delivery 
to  J.  R.  Currie  of  the  certain  deed  of  date  November  5,  1883,  men- 
tioned in  finding  of  fact  VI,  to  vest  in  said  Currie  a  legal  title  to  the 
undivided  %  of  the  %  interest  in  said  survey  269  (which  was  recog- 
nized in  the  decree  of  partition  hereinbefore  mentioned  as  belonging  to 
said  J.  R.  Currie)  and  not  to  vest  in  said  Currie  any  other  interest  in 
said  property,  and  that  said  deed  did  so  vest  said  interest  only.**  Hef- 
f ron  V.  Cunningham,  76  Texas,  319 ;  Eckford  v.  Berry,  87  Texas,  422 ; 
San  Antonio  v.  Ijewis,  9  Texas,  71 ;  McMichael  v.  Jarvis,  78  Texas,  672 ; 
Thompson  v.  Thompson,  12  Texas,  329;  McCauley  v.  Long,  61  Texas, 
80;  Dolson  v.  DeGanahl,  70  Texas,  622;  Batts*  Civ.  Stat.,  art.  3625. 

Currie  having  by  the  deed  of  said  Tays  dated  Nov.  5,  1883,  acquired 
all  the  interest  which  the  said  Tajrs  had  in  said  Alexander's  addition  as 
per  the  allottment  made  to  Currie  and  Tays  in  said  partition  proceed- 
ings, being  i/^  of  said  allottment,  and  the  said  Currie  being  already  the 
owner  of  the  other  %  by  said  decree,  he  was  then  the  owner  of  the  whole 
of  said  allottment  and  owned  the  undivided  ^  of  each  of  said  blocks  num- 
bered 20  and  62,  and  his  deed  conveying  all  his  interest  in  said  blocks 
therefore  passed  to  his  grantees  said  undivided  y^  interest  in  each  of  them. 

The  said  deed  showing  by  its  language  a  purpose  on  the  part  of  said 
Currie  to  convey  to  the  grantees  all  his  interest  in  each  of  said  blocks, 
that  part  of  such  deeds  reciting  that  the  interest  consists  of  five  lots  in 
each  of  said  blocks  will  be  rejected  as  surplusage,  and  effect  given  to 
the  deed  to  pass  the  whole  of  the  grantor's  interest.  Arambula  v.  Sul- 
livan, 80  Texas,  619 ;  C vtwright  v.  Trueblood,  90  Texas,  535 ;  Hunter 
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y,  Morse,  49  Texas,  234;  Baker  v.  Light,  80  Texas,  632;  Jordan  v. 
Toung,  56  S.  W.,  764. 

The  court  erred  in  concluding  that  the  order  appearing  on  the  min^ 
ntes  of  said  District  Court  appointing  Harris  Walthall  to  represent  the 
unknown  owner  in  said  tax  suits,  and  reciting  that,  '^On  this  3d  day  of 
June,  1902,  defendant  having  been  cited  by  publication  and  appearing 
not,  it  is  the  order  of  the  court  that  Harris  Walthall,  Esq.,  be  appointed 
to  represent  said  defendant,''  was  not  a  final  and  conclusive  adjudication 
that  the  defendants  had  been  duly  cited  under  the  terms  required  by 
law,  and  that  the  court  is  entitled  to  look  to  other  parts  of  the  record 
to  ascertain  whether  or  not  the  defendants  were  in  fact  duly  and  prop- 
erly cited  as  required  by  law.  Batt's  Civ.  Stat.,  arts.  1264,  1211,  1346 ; 
Jones  V.  City  of  Jefferson,  66  Texas,  678;  Treadway  v.  Eastbum,  57 
Texas,  209. 

On  the  verity  of  the  record :  Murchison  v.  White,  54  Texas,  84 ;  Fitch 
v.  Boyer,  51  Texas,  344;  Treadway  v.  Eastbum,  57  Texas,  209;  Martin 
V.  Robinson,  67  Texas,  379 ;  Fowler  v.  Simpson,  79  Texas,  615 ;  Martin 
V.  Bums,  80  Texas,  678 ;  Hardy  v.  Beaty,  84  Texas,  567 ;  Williams  v. 
Haynes,  77  Texas,  284. 

Same  conclusive  effect  given  judgments  in  publication  cases  as  in 
cases  of  personal  service.  Hardy  v.  Beaty,  84  Texas,  567;  Stewart  v. 
Anderson,  70  Texas,  590;  Ijams  v.  Boot,  22  Texas  Civ.  App.,  413; 
Galloway  v.  State  Nat.  Bank,  56  S.  W.,  236 ;  Kenson  v.  Gage,  34  Texas 
Civ.  App.,  547. 

Paiierson,  Buckler  &  Woodson,  for  defendant  in  error. 

NEILL,  Associate  Justice. — Defendant  in  error  was  the  plaintiff  in 
the  court  below  and  plaintiff  in  error  was  the  defendant,  and  each  will 
be  so  called  hereinafter. 

The  suit  was  brought  in  the  ordinary  form  of  trespass  to  try  title  to 
the  west  half  of  block  20,  block  39  and  block  62  of  Alexander's  Addi- 
tion to  the  city  of  El  Paso.  The  defendant  answered  by  a  plea  of  not 
guilty,  and  the  case  was  tried  without  a  jury  and  resulted  in  a  judgment 
in  favor  of  plaintiff  for  all  the  west  half  of  block  20,  the  west  half  and 
eontheast  quarter  of  block  39  and  the  east  half  of  block  62.  The  writ 
of  error  is  prosecuted  from  the  judgment. 

While  we  adopt  the  findings  of  fact  of  the  trial  court,  we  deem  it  un- 
necessary to  set  them  out  in  extenso  in  this  opinion.  An  analysis  of 
snch  findings  will  show  the  titles  relied  upon  by  the  respective  parties 
to  be  in  substance  as  follows:  On  March  16,  1883,  J.  Wilkin  Tays,  by 
deed  of  that  date,  acquired  from  J.  A.  Zabriskie  an  undivided  one- 
eighth  interest  in  the  tract  of  land  known  as  survey  No.  269,  contain- 
ing 640  acres  situated  in  El  Paso  County,  Texas.  This  deed,  however, 
was  not  recorded  until  the  5th  day  of  June,  1883.  On  the  23d  day  of 
May,  1883,  by  a  decree  of  the  District  Court  of  El  Paso  County  in  cause 
No.  338,  entitled  Chas.  Nauwald  v.  J.  C.  Kerby  et  al.  (J.  Wilkin 
Tays  and  J.  R.  Currie  were  of  tlie  defendants),  said  survey  No.  269 
was  partitioned  among  the  parties  to  the  suit,  and  at  the  same  time 
the  Alexander  Addition  to  the  city  of  El  Paso  was  laid  out  and  estab- 
lished on  the  survey.    In  the  decree  certain  blocks  were  set  apart  in 


176  Texas  Civil  Appeals  Reports,  Vol.  51.  [May, 

severalty  to  J.  W.  Tays  and  J.  R.  Currie  to  be  owned  and  held  by  them 
as  tenants  in  common,  to  wit:  blocks  20,  39,  46,  62,  63,  64  and  66  in  said 
addition.  A  certified  copy  of  the  decree  was  filed  for  record  in  the  ofiSce 
of  the  county  clerk  of  El  Paso  County,  Texas,  March  6,  1884,  and  was 
duly  recorded  in  said  office.  The  decree  recited  that  J.  Wilkin  Tays 
and  J.  R.  Currie  owned  an  undivided  one-eighth  interest  in  survey  No. 
2^  and  allotted  and  set  apart  to  them  in  lieu  thereof  the  block  above 
described  among  others,  allotting  the  remainder  of  the  survey  to  the 

{)laintifiF  Nauwald  and  the  other  defendants.  It  then  contained  the  fol- 
owing  recitations:  '^which  said  lands  are  to  be  held  by  them  (Currie 
and  Tays)  jointly  and  in  equal  proportions;  that  they  and  their  code- 
fendants  and  said  plaintiff  consented  and  agreed  to  said  decree;  and  it 
is  further  ordered,  adjudged  and  decreed  that  the  second  described 
lands  hereinbefore  allotted  to  J.  R.  -Currie  and  J.  W.  Tays  as  aforesaid 
(being  the  block  above  described  among  others)  be  set  apart  to  be  held 
jointly  as  aforesaid,  and  that  the  title  to  said  land  be  vested  in  them 
in  fee  simple,  and  all  the  titles  heretofore  existing  in  said  plaintiff  and 
their  codefendants  be  divested  from  and  out  of  them  and  vested  in  the 
said  J.  R.  Currie  and  J.  W.  Tays.'* 

When  this  decree  was  entered  in  said  District  Court  of  El  Paso 
County,  Texas,  there  was  no  deed  of  record  showing  that  J.  R.  Currie 
had  any  title  or  interest  whatever  in  said  survey  No.  269  so  partitioned 
and  established  as  Alexander's  Addition  to  the  city,  the  one-eighth  in- 
terest set  aside  to  them  being  that  acquired  by  J.  Wilkin  Tays  from 
J.  A.  Zabriskie,  as  before  stated.  On  November  5,  1883,  J.  W.  Tays 
executed  and  delivered  to  J.  R.  Currie  a  general  warranty  deed  which 
was  filed  for  record  December  20,  1883,  reciting  the  cash  consideration 
of  $4,000,  and  conveying  to  said  Currie  the  real  estate  described  as 
follows : 

^'AU  of  a  one-half  of  an  undivided  one-eighth  (one-sixteenth)  interest 
in  that  tract  of  land  (describing  and  fully  identifying  survey  number 
269),"  and  further  recites:  "The  undivided  sixteenth  of  which  is  here- 
in conveyed  was  conveyed  by  C.  R.  Johns  &  Co.  to  J.  A.  Zabriskie  and 
by  said  J.  A.  Zabriskie  to  me  by  deed  dated  March  16,  1883,  and  filed 
for  record  June  5,  1883."  This  deed  says  nothing  in  regard  to  the  de- 
cree of  partition. 

Conceding  for  the  present  that  the  intention  of  Tays  was  by  this 
deed  to  vest  in  J.  R.  Currie  the  legal  title  to  the  interest  which  was 
recognized  as  belonging  to  Currie  in  the  partition  decree  in  the  Nauwald 
case,  the  chain  of  title  of  the  respective  parties  to  the  west  half  of  block 
20  may  be  stated  as  follows : 

The  Nauwald  decree,  above  referred  to,  allotted  the  block  to  J.  W. 
Tays  and  J.  R.  Currie.  On  April  12, 1884,  J.  W.  Tays  and  J.  R.  Currie 
conveyed  the  southeast  quarter  of  block  20  to  R.  P.  Sargent,  leaving 
Currie  and  Tays  the  owners  of  three-quarters  of  the  block.  On  Jan- 
uary 14,  1884,  Tays  and  Currie  conveyed  to  A.  R.  Lendner  the  north- 
east one-quarter  of  the  block  which  was  afterwards  conveyed  by  Lendner 
to  L.  H.  Davis,  trustee,  who  sold  the  property  under  the  deed  of  trust 
to  J.  W.  Tays  and  S.  Schulz.  This  left  Tays  owner  of  an  undivided 
half  of  the  west  half  and  the  northeast  corner  of  the  block,  that  is  to 
say  half  of  three-quarters  of  the  block.    This  half  of  three-quarters  was 
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conveyed  to  Slocum,  trustee,  and  on  foreclosure  of  the  deed  of  trust  in 
probate  court  this  one-half  of  three-fourths  was  conveyed  to  the  Santo 
Domingo  Cattle  Company,  which  company  conveyed  the  same  to  Mil- 
lard Patterson,  making  Patterson  the  owner  of  an  undivided  one-half 
of  the  west  half  of  block  20.  On  the  15th  of  December,  1885,  J.  R 
Cunrie  conveyed  to  Smith  and  Fernandis,  by  deed  of  that  date,  "all  of 
his  interest  in  block  20,  consisting  of  5  lots/' 

It  will  be  noted  from  the  above  that  Tays  and  Currie  had  already  sold 
the  southeast  quarter  of  the  block  to  E.  P.  Sargent  and  the  northeast 
quarter  of  the  block  to  A.  R.  Lendner,  leaving  Tays  and  Currie  the 
owners  of  the  west  half  of  the  block. 

Smith  and  Fernandis  sold  the  undivided  one-fourth  of  the  block, 
consisting  of  5  lots,  to  W.  F.  Lewis  by  deed  of  March  3,  1887,  and  by 
another  deed,  made  to  correct  the  one  just  stated,  designated  the  inter- 
est conveyed  as  an  undivided  half  of  the  west  half  of  block  20. 

Prior  to  this,  by  deed  of  trust,  dated  December  15,  1886,  Smith  and 
Fernandis  had  conveyed  to  J.  A.  Buckler,  trustee,  the  undivided  5  lots 
in  block  20  to  secure  S.  C.  Lesser  in  the  payment  of  $2,000  evidenced 
by  a  note.  This  note  was  transferred  by  Lesser  to  Mary  Brannigan, 
who  sued  on  it  and  foreclosed  the  deed  of  trust  lien,  and  the  property 
was  sold  by  the  sheriff,  by  an  order  of  sale  issued  on  the  decree  of  fore- 
doBure,  to  Jacob  Scwingle,  and  Scwingle  conveyed  the  same  to  R.  V. 
Bowden,  and  Bowden  and  Scwingle  by  their  deed  of  February  21,  1905, 
conveyed  to  F.  W.  Lewis  the  undivided  half  of  the  west  half  of  said 
block  claimed  by  them.  This  left  Lewis  the  owner  of  an  undivided 
one-half  of  the  west  half  of  block  20  and  Patterson  the  owner  of  the 
other  half  of  same. 

And  the  chain  of  title  to  block  62  may  be  thus  stated :  The  Nauwald 
decree  vested  in  J.  W.  Tays  and  J.  E.  Currie  block  62.  In  January, 
1884,  J.  W.  Tays  and  J.  R.  Currie  conveyed  the  west  half  of  the  block 
to  A.  R.  Lendner.  Lendner  afterwards  conveyed  it  to  L.  H.  Davis  as 
trustee,  who,  as  such  trustee,  conveyed  it  to  J.  W.  Tays  and  S.  R. 
Schulz.  This  left  Tays  owning  an  undivided  half  of  the  entire  block. 
He  conveyed  this  one-half  to  J.  D.  Slocum,  trustee,  to  secure  the  Santo 
Domingo  Cattle  Company  in  the  payment  of  a  debt.  This  deed  of 
trust  was  foreclosed  in  the  probate  court  and  the  undivided  half  of 
block  62  sold,  by  order  of  that  court,  to  the  Santo  Domingo  Cattle  Co., 
who  conveyed  the  same  to  Millard  Patterson. 

Currie  having  conveyed  his  interest  in  the  west  half  of  the  block  to 
Lendner,  still  owned  an  undivided  5  lots  in  the  east  half  of  the  block, 
and  on  December  15,  1885,  he  sold  to  Smith  and  Fernandis  all  his 
interest  in  block  62,  consisting  of  5  lots.  This  undivided  one-fourth 
of  the  block  was  sold  through  sheriff^s  deed  under  execution  against 
Smith  and  Fernandis  in  January,  1889,  to  J.  A.  Buckler,  and  his  deed 
thereto  was  recorded  in  January  of  that  year.  Buckler  afterwards  con- 
veyed to  Millard  Patterson  said  undivided  one-fourth  interest  in  the 
block. 

This  undivided  interest  of  5  lots  that  Smith  and  Fernandis  owned 
in  block  62  was  conveyed  by  them  by  deed  of  trust  on  December  12, 
1886,  to  J.  A.  Buckler,  trustee,  to  secure  a  payment  of  a  note  to  S.  C. 
Vol.  LI.  Civil— 12. 
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Lesser  in  the  sum  of  $2,000.  This  note  was  afterwards  transferred  by 
Lesser  to  Mary  Brannigan  and  suit  was  brought  upon  the  same  by  her 
and  her  husband  on  March  15,  1892,  *to  foreclose  the  lien.  Buckler's 
deed  was  then  on  record  and  he  was  not  made  a  party  to  the  suit.  After 
judgment  this  undivided  interest  of  5  lots  in  block  62  was  sold  at  sher- 
iflPs  sale  to  Jacob  Scwingle  and  he  afterwards,  on  February  21,  1905, 
conveyed  it  to  R.  V.  Bowden. 

As  above  stated,  L.  H.  Davis,  as  trustee,  sold  the  west  half  of  block 
62  to  J,  W.  Tays  and  S.  R.  Schulz.  The  latter  afterwards,  on  March 
12,  1905,  conveyed  the  interest  acquired  by  him  to  J.  C.  Lackland, 
trustee,  to  secure  the  State  National  Bank  in  the  payment  of  a  debt 
This  deed  of  trust  was  foreclosed  by  Lackland  as  trustee,  and  the  Schulz 
interest  was  sold  by  him  to  J.  P.  Goodwin,  who  transferred  the  same  to 
R.  V.  Bowden,  making  Bowden  the  owner  of  an  undivided  half  of  the 
west  half  of  block  62,  the  title  to  which  was  recognized  by  the  findings 
of  the  court  in  this  case  to  be  in  Bowden. 

The  chain  of  title  showing  the  interest  of  the  parties  in  block  39  is 
as  follows: 

In  the  Nauwald  decree  of  partition  it  was  allotted  to  J.  W.  Tays  and 
J.  R.  Currie,  who  on  February  14,  1884,  conveyed  to  A.  R.  Lendner  the 
northeast  quarter  thereof,  which  Lendner  conveyed  by  deed  of  trust  to 
L.  H.  Davis  to  secure  a  debt.  This  deed  of  trust  was  foreclosed  by  Davis 
as  trustee  and  the  property  conveyed  to  J.  W.  Tays,  and  S.  Schulz. 
This  left  Tays  owning  an  undivided  half  of  the  whole  block,  which  he 
conveyed  to  J.  D.  Slocum,  trustee,  to  secure  a  debt  to  the  Santo  Do- 
mingo Cattle  Co.  This  lien  was  foreclosed  in  the  probate  court  and 
the  property  sold  under  an  order  thereof  to  the  Santo  Domingo  Cattle 
Co.,  and  the  undivided  half  of  the  block  was  conveyed  by  said  company 
to  Millard  Patterson.  On  March  12, 1885,  S.  Schulz  conveyed  the  inter- 
est that  he  bought  from  L.  H.  Davis  at  the  foreclosure  sale  to  J.  C.  Lack- 
land, trustee,  who  sold  the  property  under  the  deed  of  trust  to  the  State 
National  Bank  of  El  Paso,  which  interest  the  bank  sold  to  J.  P.  Good- 
win, who  on  July  10,  1901,  conveyed  it  to  R.  V.  Bowden,  making 
Bowden  the  owner  of  half  of  the  northeast  quarter  of  block  39. 

After  the  sale  of  the  northeast  quarter  of  the  block  to  Lendner  by 
Tays  and  Currie  there  was  left  for  Currie  an  undivided  7^^  lots,  and 
Currie  sold  an  undivided  6  lots  in  the  block  to  Smith  and  Fernandis 
the  title  to  which  undivided  5  lots,  as  found  by  the  court,  afterwards 
was  vested  by  transfers  in  Millard  Patterson.  From  this  it  is  seen  that 
Bowden  has  no  interest  in  block  39  except  an  undivided  half  of  the 
northeast  quarter  of  the  same. 

The  above  findings  show  the  interests  of  the  plaintiff  and  defendants 
in  the  land  in  controversy  if,  as  before  stated,  the  effect  of  the  deed  of 
November  6,  1883,  of  J.  W.  Tays  to  J.  R.  Currie  was  to  vest  in  the 
grantee  the  legal  title  to  the  undivided  half  of  the  one-eighth  interest 
in  survey  No.  269  conveyed  by  Zabriskie  to  Tays.  The  court  in  its  con- 
clusions of  law  found  that  such  was  the  legal  effect  of  said  deed.  This 
finding  is  complained  of  by  defendant  through  his  first  assignment  of 
error.    The  propositions  under  the  assignment  asserted  by  defendant  are 

as  follows: 

1.    "Said  deed  was  a  general  warranty  deed  complete  in  its  terms 
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and  imambigaoTis  in  its  provisions  and  it  was  the  duty  of  the  court  to 
construe  the  instrument  standing  alone  without  looking  to  any  other 
acts  of  the  parties  previous  or  subsequent. 

2.  "The  decree  of  the  District  Court  of  El  Paso  County,  Texas,  in 
the  suit  of  Nauwald  v.  Kerby  et  al.  found  that  said  Tays  and  Currie 
owned  jointly  an  undivided  %  interest  in  said  survey  No.  269  and  al- 
lotted and  set  apart  same  to  them  jointly,  and  divested  out  of  the  other 
parties  to  the  suit  and  vested  in  said  Currie  and  Tays  full  title  thereto, 
and  this  gave  the  said  Currie  an  undivided  i/^  interest  in  said  %  inter- 
est, and  no  further  conveyance  to  him  by  Tays  was  required,  the  said 
decree  having  the  effect  of  a  warranty  deed  to  him. 

3.  ^The  said  deed  not  containing  any  reference  to  said  partition  pro- 
ceedings or  any  intimation  that  it  was  confirmatory  thereof,  the  court 
was  not  authorized  to  look  beyond  the  face  of  said  deed  for  its  meaning, 
but  should  have  construed  it  by  its  own  plain  provisions.*' 

It  is  not  contended  by  defendant  that  the  evidence  introduced  is  not 
sufficient  to  authorize  such  conclusion,  that  is,  if  the  intention  of  the  par- 
ties is  subject  to  inquiry.  It  will  be  noted  that  when  the  decree  of  par- 
tition in  the  Nauwald  case  was  rendered  Currie  had  no  evidence  of 
record  of  any  interest  in  survey  No.  269,  and  the  decree  not  having 
been  recorded  when  this  deed  was  executed,  the  deed  records  of  El  Paso 
County  disclosed  no  interest  whatever  of  Currie  in  the  survey  until 
Tays  executed  this  deed  to  him  for  an  interest  therein.  It  will  also 
be  noticed  that  this  deed  makes  no  reference  whatever  to  the  decree  of 
partition  and  does  not  seem  to  have  been  made  in  reference  to  it,  for  it 
conveys  to  the  grantee  an  undivided  one-sixteenth  interest  in  the  sur- 
vey, which  was  the  interest  of  Currie  recognized  in  the  decree  of  par- 
tition. It  will  also  be  observed  that  in  the  deeds  hereinbefore  mentioned 
by  Tays  and  Currie,  which  were  made  subsequent  to  this  deed  from  the 
former  to  the  latter,  that  the  parties  recognized  and  acted  upon  the 
assumption  that  their  respective  interests  were  as  shown  and  determined 
by  the  decree  of  partition,  which  allotted  to  them  certain  blocks  in  the 
surFey  in  lieu  of  their  one-eighth  undivided  interest  therein.  If  the 
construction  should  be  given  the  deed  that  is  contended  for  by  the  de- 
fendant, Tays  would  have  had  no  interest  in  the  lands  allotted  to  him 
and  Currie  in  the  partition  of  the  survey,  for  under  such  construction 
his  entire  title  therein  would  have  passed  to  J.  R.  Currie.  This  con- 
struction is  absolutely  inconsistent  with  the  dealing  and  action  of  the 
party  in  regard  to  the  land  and  is  the  most  cogent  evidence  that  the  con- 
struction placed  upon  the  deed  by  the  trial  court  is  the  one  that  should 
be  given  it. 

It  is  said  in  French  v.  Carhart,  1  N.  Y.,  102 :  *lt  is  a  cardinal  rule 
in  the  constmction  of  contracts,  that  the  intention  of  the  parties  is  to 
be  inquired  into,  and,  if  not  forbidden  by  law,  is  to  be  effectuated. 
Too  much  regard  is  not  to  be  had  to  the  proper  and  exact  signification 
of  words  and  sentences,  so  as  to  prevent  the  simple  intention  of  the  par- 
ties from  taking  effect.  And  whenever  the  language  used  is  susceptible 
of  more  than  one  interpretation,  the  courts  will  look  at  the  surrounding 
dreumstances  existing  when  the  contract  was  entered  into,  the  situation 
of  the  parties,  and  of  the  subject-matter  of  the  instrument.  To  this 
extent,  at  least,  the  well  settled  rule  is  that  extraneous  evidence  is  ad- 
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missible  to  aid  in  the  construction  of  written  contracts.*'  (Wilson  v. 
Troup,  2  Cow.,  195,  228;  Parkhurst  v.  Smith,  Willes,  332;  Bradley  v. 
The  Washington,  Alex.  &  Geo.  S.  P.  Co.,  13  Peters,  89 ;  Gibson  v.  Tyson, 
5  Watts,  34.)  Applying  this  sound  and  rational  principle  to  the  lan- 
guage of  the  reservation  in  question,  and  to  the  extraneous  circumstances 
Just  noticed,  and  it  would  seem  impossible  to  err  in  the  construction. 

Another  rule  of  construction  is,  that  when  the  words  of  a  grant  are 
ambiguous,  the  courts  will  call  in  aid  the  acts  done  under  it,  as  a  clue 
to  the  intention  of  the  parties  (Livingston  v.  Ten  Broeck,  16  Johns., 
22;  Attorney-General  v.  Parker,  3  Atk.,  576;  Attorney-General  v.  For- 
ster,  10  Ves.  Jr.,  338 ;  Weld  v.  Hornby,  7  East,  199 ;  Rex  v.  Osbourne, 
4  Id.,  327;  Doe  v.  Bies,  8  Bing.,  181,  per  Tindal,  C.  J.)  In  view  of  the 
principles  thus  announced  we  conclude  that  the  court  did  not  err  in 
holding  that  the  eflfect  of  the  deed  from  Tays  to  Currie  was  simply  to 
convey  the  legal  title  to  one-half  of  one-eighth  of  the  survey  and  that 
it  did  not  affect  the  interests  of  the  parties  to  the  property  allotted  to 
them  in  the  decree  of  partition.  In  other  words,  its  effect  was  the  same 
as  though  the  deed  had  been  made  prior  to  the  date  of  the  partition  of 
the  survey.  This  is  clearly  shown  by  the  action  of  Tays  and  Currie  in 
relation  to  the  land  after  the  deed  was  made. 

The  second  assignment  of  error  complains  that  the  court  erred  in  its 
conclusion  that  the  deed  of  Currie  to  Smith  and  Pemandis  of  December 
6, 1885,  conveyed  only  an  undivided  5  lots  in  block  No.  20  of  Alexander's 
Addition,  and  only  an  undivided  5  lots  in  block  62,  said  addition.  We 
think  that  under  the  authorities  no  other  construction  could  have  been 
placed  upon  the  deed,  for  it  in  express  terms  conveys  an  undivided  5 
lots  in  each  block.  Cullers  v.  Piatt,  81  Texas,  263;  Blount  v.  Bleker, 
13  Texas  Civ.  App.,  227 ;  Tate  v.  Betts,  97  S.  W.,  707. 

The  third  assignment  of  error  complains  that  the  trial  court  erred 
in  its  third  conclusion  of  law.  which  is  as  follows:  "That  bv  the  sher- 
iflTs  deed  bearing  date  December  the  8th,  A.  D.  1889,  mentioned  in 
finding  of  fact  XI,  J.  A.  Buckler,  the  grantee  therein,  acquired  all  the 
interest  (being  an  undivided  one-fourth)  which  Smith  and  Femandis, 
or  either,  had  in  said  block  number  sixty-two  (62)  of  Alexander's  Addi- 
tion, and  said  Buckler  not  having  been  made  a  party  to  the  Brannigan 
suit  mentioned  in  finding  of  fact  XII,  said  Jacob  Scwingle  acquired  no 
interest  in  said  block  by  his  deed  from  the  sheriff  mentioned  in  said  find- 
ing XII,  and  could  not  therefore,  convey  any  interest  therein  to  the 
defendant.'* 

That  one  is  not  affected  by  a  judgment  Tendered  in  a  suit  in  which 
he  was  not  a  party  or  in  privity  with  some  of  the  parties  thereto,  is  too 
well  settled  to  require  citation  of  authorities.  This  also  disposes  of  the 
fourth  assignment  of  error  adversely  to  the  defendant. 

The  defendant  also  claims  title  to  the  property  in  controversy  under 
certain  judgments  rendered  in  favor  of  the  city  of  El  Paso  for  taxes 
in  suits  Nos.  4093,  4102,  4104,  4043,  each  of  which  was  styled  The  City 
of  El  Paso  V.  Unknown  Owner,  the  defendant  having  purchased  said 
property  at  execution  sale  under  said  judgments,  and  deeds  being  made 
thereto  by  the  sheriff  to  him.  The  citation  by  publication  in  each  of  the 
foregoing  suits  was  addressed  as  follows:  "To  the  sheriff  or  any  con- 
stable of  El  Paso  County,  Greeting''  and  commanded  the  sheriff  that 
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by  making  publication  thereof  he  summon  the  owner  of  said  property, 
etc.  Service  of  the  citation  was  made  by  the  sheriff  by  making  publica- 
tion thereof  in  a  newspaper  published  in  El  Paso  County,  Texas,  once 
per  week  for  four  consecutive  weeks.  In  its  conclusions  of  law  tlie 
trial  court  held  that  the  citation^  in  each  of  the  suits  was  absolutely 
void  and  did  not  give  the  court  jurisdiction  over  the  Unknown  Owner, 
and  that  such  judgment  being  silent  as  to  what,  if  any,  service  was  had 
upon  the  unknown  owner,  was  based  upon  the  void  citation  and  was 
consequently  absolutely  void.  In  this  holding  the  court  did  not  err. 
Stoneman  v.  Bilby,  96  S.  W.,  52;  Earnest  v.  Glaser,  32  Texas  Civ. 
App.,  378;  Netzorg  v.  Geren,  26  Texas  Civ.  App.,  119. 
There  is  no  error  in  the  judgment  and  it  is  affirmed. 


Writ  of  error  refused. 


Affirmed. 


L.  W.  Clark  v.  H.  B.  Hoover  bt  al. 

Decided  May  28,  1908. 

Iw^-Xnaocent  Pnrehaser — ^Beeord  of  Title — ^Tranifer  of  Land  Certlfloate. 

Purchasers  of  land,  in  good  faith  and  for  value,  from  heirs  of  the  patentee 
are  protected  against  the  equitable  title  of  one  holding  through  an  assign- 
ment of  the  certificate  not  of  record  in  the  county  where  the  land  was  located. 
This  principle  applies  where  an  assignment  of  the  original  certificate  had  been 
returned  to  and  filed  in  the  General  Land  Office  with  the  certificate  and  the 
field  notes  of  a  former  location,  such  location  partly  abandoned  by  reason  of 
conflict,  and  certificate  for  unlocated  balance  relocated  in  another  county,  patented 
to  the  original  grantee,  and  sold  by  his  heirs  te  innocent  purchasers. 

S. — ^Deed — Forgeiy — ^Alteration. 

Alteration  of  a  deed  by  forgery  of  the  name,  as  grantor,  of  a  part  owner 
not  joining  in  ite  execution  does  not  affect  ite  validity  to  pass  the  title  of  those 
executing  it.  Harper  y.  Stroud,  41  Texas,  368,  and  other  cases  of  alteration  of 
notes  and  executory  contracts  distinguished. 

ON   BEHEABIHO. 

S. — ^Dmooent  Pnrohaser. 

One  buying  land  without  notice  of  an  unrecorded  conveyance  by  a  remote 
grantor  to  another  is  protected  without  showing  that  his  immediate  grantor  was 
also  without  notice. 

Appeal  from  the  District  Court  of  Hemphill  Connty.  Tried  below 
before  Hon.  H.  0.  Hendricks. 

E.  C.  Oray  and  Willis  £  Willis,  for  appellant. — Plaintiff  holding 
under  a  recorded  deed  against  a  prior  nnrea)rded  deed,  and  an  affidavit 
of  forgery  having  been  filed,  plaintiff  overcame  the  affidavit  of  forgery 
by  a  preponderance  of  the  evidence  as  to  a  part  of  the  land  sued  for, 
and  also  proved  that  he  was  an  innocent  purchaser  under  said  recorded 
deed^  and  otherwise  discharged  his  burden  of  proof.  He  was  entitled  to 
a  judgment  for  all  of  said  laud  except  that  part  to  which  he  failed  to 
establish  title,  to  wit,  John  Wilson's  interest.  Rev.  Stats.,  arts.  5270, 
5271 ;  Peterson  v.  McCauley,  25  S.  W.,  826,  citing  62  Texas,  610 ;  Gulf, 
C.  ft  S.  P.  By.  Co.  V.  Gill,  5  Texas  Civ.  App.,  496 ;  Russell  v.  Oliver,  78 
Texas,  11;  Lewis  v.  Johnson,  68  Texas,  448,  38  Texas,  530,  56  Texas, 
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250;  Johnson  v.  Newman,  43  Texas,  628,  59  Texas,  428,  77  Texas, 
458,  5  Texas  Civ.  App.,  513 ;  36  L.  E.  A.,  541,  note  c. 

W.  T.  Allen  and  B.  R.  Taylor,  for  appellees. — The  undisputed  evi- 
dence showing  that  the  deed  from  M.  I.  Bobinson,  D.  Q.  Owen,  M.  E. 
Owen  and  W.  H.  Wilson  to  Wm.  H.  Hamman,  had  been  fraudulently  and 
materially  altered  by  forging  the  name  of  John  Wilson  thereto,  and 
forging  a  notar/s  certificate  of  acknowledgment  of  the  said  Wilson  there- 
to, said  deed  being  objected  to  by  defendants  because  the  same  had  been 
fraudulently  and  materially  altered,  the  same  was  not  admissible  as 
evidence,  and  the  plaintiff  having  offered  no  other  evidence  of  title  from 
the  grantors  in  said  deed  the  court  properly  rendered  judgment  in  favor 
of  the  defendant^.  Park  v.  Glover,  23  Texas,  469;  Harper  v.  Stroud, 
41  Texas,  372;  Hanrick  v.  Kavanaugh,  60  Texas,  22;  Collins  v.  Ball, 
82  Texas,  259 ;  Dewees  v.  Bluntzer,  70  Texas,  406 ;  Barber  v.  Geei:,  23 
Texas  Civ.  App.,  531 ;  2  Cyc,  181. 

Under  the  law,  the  Morgan  certificate  having  been  transferred  and 
sold  to  David  Bice,  the  patent  issued  in  the  name  of  A.  J.  Morgan,  in- 
ured to  the  benefit  of  David  Bice  as  such  assignee,  and  a  deed  from  the 
heirs  of  Andrew  J.  Morgan  subsequently  made  conveying  the  land  to  Wm. 
H.  Hamman  passed  no  estate  in  the  land  as  against  David  Bice,  and 
those  holding  under  him.  The  legal  title  to  the  land  was  therefore  in 
David  Bice.  Merriweather  v.  Kennard,  41  Texas,  273 ;  Burkett  v.  Scar- 
brough,  59  Texas,  495;  Delk  v.  Punchard,  64  Texas,  36;  Hollis  v. 
Dashiell,  52  Texas,  187. 

WILLSON,  Chief  Justice. — The  suit  was  to  try  the  title  to  the  A. 
J.  Morgan  survey  of  995  acres  in  Hemphill  County.  It  was  brought 
by  appellant  against  the  appellees  Hoover  and  Hood.  The  petition  was 
in  the  statutory  form.  The  answer  was  a  plea  of  not  guilty.  The  trial 
was  before  the  court  and  without  a  jury,  resulting  in  a  judgment  in 
favor  of  appellees. 

January  20,  1838,  a  bounty  warrant  for  1280  acres  of  land  was  issued 
to  Anam  J.  Morgan,  who  at  a  date  not  shown  by  the  record  died,  leav- 
ing surviving  him  his  widow  Catherine,  and  their  children,  Alice  C. 
Morgan  and  Allen  Morgan,  Both  the  children  died  prior,  it  seems,  to 
March  19,  1856.  The  widow  married  W.  H.  Wilson,  but  when  does 
not  appear.  As  the  sole  heir  at  law  of  Alice  *C.  and  Allen  Morgan,  on 
March  19,  1856,  the  widow  joined  by  her  then  husband  W.  H.  Wilson 
executed  an  instrument  in  writing  whereby  she  conveyed  the  bounty 
warrant  to  David  Bice.  She  died  in  1868,  leaving  surviving  her  her 
husband,  W.  H.  Wilson,  her  daughters,  M.  E.  Owen  and  M.  I.  Bobinson, 
and  her  son  John  Wilson.  By  virtue  of  the  bounty  warrant  mentioned, 
on  May  7,  1861,  a  survey  of  995  acres  of  land  was  made  in  Johnson 
County,  and  on  January  1,  1866,  by  virtue  of  the  same  warrant  a  sur- 
vey of  285  acres  was  made  in  Hill  County.  The  field  notes  of  both  the 
surveys  with  the  warrant  by  virtue  of  which  they  were  made  and  the 
transfer  to  Bice  were  returned  to  and  filed  in  the  General  Land  Office 
on  January  18,  1866.  The  survey  of  285  acres  was  patented  to  Anam 
J.  Morgan  May  23,  1867.  The  survey  of  995  acres  was  found  to  be  in 
conflict  with  older  valid  surveys  and  therefore  was  abandoned.    Novem- 
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ber  11, 1870^  a  certificate  anthorizing  the  location  and  survey  of  the  bal- 
ance of  995  acres  of  the  bounty  warrant  was  issued  by  the  Commifl- 
sioner  of  the  General  Land  OflSce  to  Andrew  J.  Morgan.  By  virtue  of 
this  nnlocated  balance  certificate  a  survey  of  995  acres  of  land  was  made 
in  Hemphill  County,  December  9,  1874,  and  the  survey  so  made  was 
jmtented  to  Andrew  J.  Morgan  December  18,  1877.  September  9,  1886, 
for  a  recited  consideration  of  one  dollar  and  the  conveyance  to  them  of 
"a  tract  of  land  lying  and  situated  in  Bobertson  County,*'  said  W.  H. 
Wilson  and  his  daughters  M.  E.  Owen  and  M.  I.  Bobinson,  joined  by 
their  respective  husbands,  conveyed  the  995  acres  of  land  so  patented  to 
W.  H.  Hamman.  On  its  face  this  deed  purported  also  to  have  been 
executed  by  the  son^  John  Wilson,  but  on  the  trial  he  testified  that  he 
had  not  executed  it.  It  was  filed  for  record  in  Hemphill  County  on 
December  30,  1887.  By  their  deed  dated  January  27,  1888,  Hamman 
and  his  wife  in  consideration  of  $995  then  to  them  paid  conveyed  the 
995  acres  to  S.  B.  Montgomery  and  appellant  L.  W.  Cilark.  This  deed 
was  filed  for  record  in  Hemphill  County  on  February  13,  1888.  Mont- 
gomery afterwards  conveyed  his  interest  in  the  land  to  appellant.  The 
transfer  of  the  bounty  warrant  to  Bice  was  not  filed  for  record  in  Hemp- 
hill County  until  February  24,  1888.  At  the  time  they  purchased  of 
Hamman,  neither  Montgomery  nor  appellant  had  any  actual  notice  of 
the  conveyance  to  Bice,  nor  did  they  have  knowledge  of  any  facts  sug- 
gesting the  necessity  for  inquiry  as  to  the  existence  of  such  a  transfer, 
but  purchased  of  Hamman  in  good  faith,  believing  they  were  thereby  ac- 
quiring the  true  title  to  the  land. 

After  stating  the  facts. — ^The  conclusions  reached  by  the  court  below 
are  not  a  part  of  the  record  on  this  appeal.  Therefore  we  are  not  ad- 
vised as  to  the  grounds  upon  which  tiie  judgment  complained  of  was 
rendered. 

The  effect  of  the  transfer  by  Catherine  Wilson  of  the  original  bounty 
warrant  was  to  pass  to  Bice  the  equitable  title  to  the  land  in  controversy. 
Tevis  V.  Collier,  84  Texas,  642 ;  Culmell  v.  Borroum,  13  Texas  Civ.  App., 
458 ;  Hermann  v.  Beynolds,  52  Texas,  395 ;  Lewis  v.  Johnson,  68  Texas, 
449.  The  judgment  in  favor  of  appellees  as  the  owners  of  the  Bice  title 
therefore  should  be  affirmed,  unless  appellant  is  entitled  to  protection  as 
an  innocent  purchaser  of  the  land  for  a  valuable  consideration  paid  for 
same.  It  is  well  settled  that  such  a  purchaser  from  the  heirs  is  entitled 
to  hold  as  against  one  claiming  under  an  unrecorded  deed  from  the 
ancestor.  Vaughan  v.  Greer,  38  Texas,  531 ;  Holmes  v.  Johns,  56  Texas, 
41 ;  Thorn  v.  Prazer,  60  Texas,  263.  It  is  also  the  law  that  the  mere 
filing  in  the  General  Land  Office  of  a  conveyance  of  the  land  or  of  the 
certificate  by  virtue  of  which  it  had  been  or  was  to  be  surveyed  will 
not  operate — ^as  would  the  filing  of  such  conveyance  with  the  county 
clerk  of  the  county  in  which  the  land  is  situated — as  constructive  notice 
thereof  to  a  subsequent  purchaser.  Sayles*  Stat.,  art  4988;  Lewis  v. 
Johnson,  68  Texas,  450;  Brown  v.  Henderson,  31  S.  W.,  315;  West  v. 
Loeb,  16  Texas  Civ.  App.,  399;  Thompson  v.  Langdon,  87  Texas,  259. 
The  transfer  to  Bice  had  not  been  filed  for  record  in  Hemphill  County 
at  the  time  appellant  and  Montgomery  purchased  the  land  of  Hamman. 
The  evidence  is  uncontroverted  that  at  the  time  they  purchased  it  they 
paid  value  for  the  land.    The  evidence  also  is  uncontroverted  that  at  the 
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time  they  purchased  it,  they  believed  they  were  acquiring  from  Ham- 
man  a  good  and  perfect  title  to  the  land,  and  did  not  have  knowledge  of 
any  circumstance  calling  for  further  inquiry  than  they  made  to  deter- 
mine the  status  of  the  title.  Having,  as  shown  by  the  record,  purchased 
the  land  in  good  faith  for  a  valuable  consideration,  paid  therefor  without 
notice,  either  actual  or  constructive,  of  the  Rice  title,  it  follows  that  as 
against  appellees  appellant  should  have  recovered,  unless  he  failed  to 
prove  the  execution,  by  the  parties  conveying  as  the  heirs  of  Catherine 
Wilson,  of  the  deed  to  Hamman.  By  an  affidavit  filed  this  deed  was  at- 
tacked as  a  forgery.  But  as  to  W.  H.  Wilson  and  his  daughters,  Mrs. 
Owen  and  Mrs.  Robinson,  and  their  husbands,  it  was  conclusively  shown 
to  have  been  their  deed.  As  to  John  Wilson,  the  son,  the  testimony  was 
otherwise.  He  testified  that  he  never  executed  the  instrument;  and 
while  there  are  circumstances  in  the  record  tending  strongly  to  show  he 
did  execute  it,  we  can  not  say  they  are  so  strong  as  to  overcome  his 
positive  testimony  to  the  contrary,  and  as  to  justify  us  in  finding  that 
he  did  execute  it,  in  face  of  the  presumption  which  should  be  indulged 
in  favor  of  the  judgment  rendered. 

Insisting  that  the  conveyance  to  Hamman  as  to  John  Wilson  was 
shown  to  be  a  forgery,  appellees  contend  that  for  that  reason  it  was  not 
competent  to  show  a  conveyance  to  Hamman  by  the  other  parties  to  the 
instrument.  As  supporting  their  contention  appellees  rely  upon  Harper 
V.  Stroud,  41  Texas,  368.  There  the  name  of  another  had  been  fraudu- 
lently added  as  a  joint  maker,  with  others  who  had  executed  it,  of  a 
promissory  note.  The  court  said:  "We  think  the  modem  authorities, 
with  but  few  exceptions,  agree  that  the  addition  by  the  payee  or  holder 
of  the  name  of  a  person,  as  a  joint  and  several  maker  of  a  note,  after 
it  has  been  completed,  issued  and  negotiated,  without  the  consent  of  the 
original  makers,  discharges  them  from  liability  on  the  note.'*  The  rule 
as  stated  by  the  court  in  that  case  seems  to  be  well  established.  1 
Green  Ev.,  sec.  565 ;  2  A.  &  E.  Ency.  Law,  2d  ed.,  pp.  185  et  seq.  But 
in  the  application  of  the  rule  a  distinction  as  well  established  as  the  rule 
itself  is  made  between  executed  and  executory  contracts.  **If,'*  says  Prof. 
Greenleaf,  "the  grantee  of  land  alter  or  destroy  his  title-deed,  yet  his 
title  to  the  land  is  not  gone.  It  passed  to  him  by  the  deed;  the  deed 
has  performed  its  oflBce  as  an  instrument  of  conveyance,  and  its  continued 
existence  is  not  necessary  to  the  continuance  of  title  in  the  grantee ;  but 
the  estate  remains  in  him  until  it  has  passed  to  another  by  some  mode 
of  conveyance  recognized  by  law.^^  1  Green  Ev.,  sec.  668,  and  see  2 
A.  &  E.  Ency.  Law,  p.  197 ;  Stanley  v.  Epperson,  45  Texas,  645 ;  Ches- 
man  v.  Whittemore,  23  Pick.  (Mass.),  231;  Alexander  v.  Hickox,  86 
Am.  Dec,  118;  Kendall  v.  Kendall,  12  Allen  (Mass.),  92.  In  Hatch  v. 
Hatch,  6  Am.  Dec,  70,  it  was  held  that  an  alteration  made  in  a  deed 
conveying  land  after  its  delivery,  did  not  render  it  inadmissible  as  evi- 
dence of  title  in  the  grantee.  The  same  ruling  was  made  in  Jackson  v. 
Gould,  7  Wend.  (N.  Y.),  364,  and  in  effect  in  Woods  v.  Hilderbrand, 
46  Mo.,  284,  2  Am.  Bep.,  514.  The  authorities  cited  we  think  amply 
support  the  conclusion  we  have  reached  that  the  deed  to  Hamman  prop- 
erly was  admitted  in  evidence,  and  had  the  effect  to  pass  to  him  the 
apparent  legal  title  in  W.  H.  Wilson,  Mrs.  Owen  and  Mrs.  Robinson  to 
an  undivided  interest  in  the  land. 
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It  dearly  appearing  from  the  record  before  us  that  appellant  was  en- 
titled to  recover  of  appellees  the  undivided  interests  apparently  owned 
by  Mrs.  Bobinson  and  Mrs.  Owen  at  the  time  they  conveyed  to  Hamman, 
the  judgment  of  the  court  below  will  be  reversed  and  a  judgment  will  be 
here  so  rendered  as  to  vest  in  appellant  an  undivided  two-thirds  interest 
in  the  land. 

ON  MOTION  FOB  A  BEHEABING. 

After  carefully  considering  the  grounds  for  a  rehearing  urged  by  ap- 
pellees in  their  motion^  we  are  of  the  opinion  that  the  appeal  has  been 
properly  disposed  of.  The  correctness  of  the  conclusion  reached  by  us 
that^  as  to  the  interests  of  Mrs.  Owen  and  Mrs.  Bobinson  in  the  land, 
appellant  was  entitled  to  protection  because  he  and  Montgomery  in 
acquiring  their  title  from  Hamman  were  innocent  purchasers  for  value 
without  notice  of  appellees'  title,  is  vigorously  attacked  in  appellees*  ar- 
gument in  support  of  their  motion.  It  is  insisted  that  they  could  not 
claim  as  such  purchasers  without  showing  also  that  Hamman  was  en- 
titled to  protection  as  an  innocent  purchaser,  and  we  are  referred  to 
lilies  V.  Prerichs,  11  Texas  Civ.  App.,  575,  as  conclusively  establishing 
their  contention.  We  do  not  so  understand  that  case.  There  the  appel- 
lees Frerichs,  who  were  claiming  under  one  Guilbeau,  had  acquired  their 
title  after  the  better  title  in  appellants  lilies  had  been  spread  upon  the 
records.  They  could  not  claim  as  purchasers  without  notice,  because 
they  had  notice.  They  could  not  claim  protection  on  the  ground  that 
Guilbeau,  whose  title  they  had  acquired,  was  an  innocent  purchaser  for 
value  witiiout  notice  of  lilies'  title,  because  it  did  not  appear  that  Guil- 
beau was  such  a  purchaser.  The  court  said:  "There  being  no  proof 
that  Guilbeau  was  a  purchaser  for  value,  without  notice,  and  the  prior 
deed  from  Wernette  to  Castro,  as  well  as  others  through  whom  appel- 
lants claim,  being  of  record  at  the  time  the  land  was  conveyed  by  Guil- 
beau to  Prerichs  and  Fritz,  the  appellees  could  not  maintain  the  defense 
of  innocent  purchasers  by  showing  that  they  and  their  other  vendors  paid 
valuable  considerations;  for  having  constructive  notice  of  a  prior  con- 
veyance, it  was  absolutely  necessary  for  them  to  show  that  their  remote 
vendor,  Guilbeau,  was  a  purchaser  in  good  faith  for  value,  without  notice 
of  the  prior  deed  of  his  vendor  to  Castro.''  It  is  apparent  from  the  quo- 
tation made  from  the  opinion  of  the  court,  that  had  it  been  shown  that 
either  Guilbeau  or  the  Frerichs,  claiming  under  him,  were  bona  fide  pur- 
chasers for  value  without  notice  of  the  lilies  title,  the  appellees  Frerichs 
would  have  been  held  to  be  entitled  to  protection.  In  this  case,  while  it 
was  not  shown  that  Hamman  was  such  a  purchaser,  it  was  shown  that 
appellant  and  Montgomery,  whose  title  he  (appellant)  had  acquired,  as 
to  the  Bice  title,  were  such  purchasers.  That  appellant  afterwards  may 
have  conveyed  the  land,  and,  when  appellees'  title  was  of  record,  had  it 
conveyed  back  to  him,  would  not  affect  the  question.  Long  v.  Fields, 
31  Texas  Civ.  App.,  241;  Durst  v.  Daugherty,  81  Texas,  650;  Hill  v. 
Moore,  62  Texas,  610. 

The  motion  for  a  rehearing  is  overruled. 

Reversed  and  rendered. 

Writ  of  error  refused. 
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Bedded  May  30,  1908. 

1.— ^omeftead— Xvnl  or  Urlma— Xzemptlon. 

Evidence  considered,  and  held  to  support  a  finding  by  the  trial  oourt  that 
a  homestead  was  an  urban  and  not  a  rural  homestead.  A  rural  homestead  may 
be  changed  into  an  urban  by  the  growth  of  the  town  or  an  extension  of  the 
corporate  limits,  and  after  such  change  that  portion  of  the  former  rural  home- 
stead which  is  not  situated  within  the  town,  or  which  is  not  actually  used  for 
homestead  purposes,  loses  its  homestead  character. 

8. — ^Town  or  Village— What  Comtltutea— Xridenoe. 

A  town  may  be  recognised  as  such  though  no  map  showing  its  subdiTisions 
and  streets  or  roads  has  been  recorded,  and  thoush  the  streets  be  unnamed  and 
there  be  no  evidence  of  a  formal  dedication  to  piiblic  use. 

9. — ^BYidenoe— Xap. 

A  map  of  the  land  in  controversy,  made  by  a  witness  while  testifying  is 
not  competent  evidence  when  the  same  is  incomplete  and  inaccurate. 

4.— SvideiLoe — Bale— EzeentioB. 

The  fact  that  a  contradiction  exists  between  the  recitals  in  an  execution  and 
the  endorsements  thereon  as  to  the  number  of  previous  executions  which  had 
been  issued,  would  not  render  the  execution  void  or  inadmissible  in  evidence, 
nor  render  a  sale  thereunder  subject  to  collateral  attack. 

5.— Exeention  Salo—Eesalo— Title. 

Where,  because  of  some  irregularity  in  advertising,  the  same  land  was 
levied  upon  and  sold  a  second  time  bv  virtue  of  the  same  execution,  the  same 
person  being  the  purchaser  at  both  sales,  evidence  considered,  and  held  to  show 
title  in  the  purchaser. 

6. — ^Business  Homestead— Xrldenoe. 

Evidence  considered,  and  held  sufficient  to  sustain  a  finding  that  a  lot  in 
a  town  was  a  business  homestead  although  the  defendant  had  no  residoice  home- 
stead in  the  town. 

Appeal  from  the  District  Court  of  Montgomeiy  County.  Tried  below 
before  Hon.  K  B.  Hightower. 

Jno,  Hamman  and  John  B.  Warren,  for  appellants. — ^Defendants  hav- 
ing purchased  the  Wilson  Lang  survey  and  having  built  their  residence 
theieon  in  1888  and  occupied  the  same,  with  their  children,  as.  their 
homestead,  and  subsequently  designating  the  same  as  their  rural  home- 
stead, in  writing  as  the  statute  provided,  all  done  at  a  time  when  there 
were  only  two  or  three  houses  at  Conroe,  and  they  some  three  or  four 
hundred  yards  from  defendants'  residence,  the  said  homestead  was,  in 
fact,  a  rural  homestead,  and  extended  to  the  limits  of  the  designation 
made  in  189Q,  covering  by  metes  and  bounds  200  acres,  including 
their  residence,  outhouses,  stables,  etc.  Posey  v.  Bass,  77  Texas,  512; 
Wilder  v.  McConnell,  91  Texas,  600;  Boberts  v.  Cawthom,  26  Texas 
Civ.  App.,  477;  Iken  &  Co.  v.  Olenick,  42  Texas,  196;  Saunders  v. 
Lanham,  57  S.  W.,  70;  Williams  v.  Willis,  84  Texas,  398;  Watkins 
Land  Mg.  Co.  v.  Abbott,  14  Texas  Civ.  App.,  447;  Neeley  v.  Case,  32 
S.  W.,  785;  Taylor  v.  Boulware,  17  Texas,  74;  Baldeschweiler  v.  Ship, 
21  l^xas  Civ.  App.,  80;  Paris  Exch.  Bank  v.  Hulen,  21  Texas  Civ. 
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App.,  285;  Atkinson  v.  Phares^  20  Texas  Civ.,  152;  Houston  &  O.  N. 
B.  R.  Co.  V.  Winter,  44  Texas,  605. 

The  character  of  a  homestead  is  not  changed  from  a  rural  homestead 
to  an  urban  homestead  by  the  sale  of  a  few  loits  by  the  owners  off  of  a 
portion  of  said  rural  homestead  that  lies  near  a  small  town,  the  said 
town  not  being  incorporated,  and  said  portion  of  the  rural  homestead 
not  being,  in  fact,  within  said  town.  Posey  v.  Bass,  77  Texas,  512; 
Wilder  v.  McConnell,  91  Texas,  600;  Neeley  v.  Case,  32  S.  W.,  786; 
Taylor  v.  Boulware,  17  Texas,  74;  Paris  Exdi.  Bank  v.  Hulen,  21 
Texas  Civ.  App.,  285 ;  Atkinson  v.  Phares,  20  Texas  Civ.,  152. 

The  sale  of  the  improved  part  of  a  tract  of  land  which,  in  fact,  is  a 
rural  homestead,  by  the  owners,  and  removal  therefrom  on  account  of 
the  health  of  the  head  of  the  family,  does  not  destroy  the  homestead 
character  of  the  balance  of  the  homestead  tract  and  subject  the  same  to 
forced  sale  for  debts,  if  the  sale  is  made  to  obtain  funds  to  move  so  as 
to  regain  lost  health,  and  with  the  specific  intent  to  return  and  make 
the  home  of  the  family  on  the  balance  of  the  land  not  so  sold.  Scott  v. 
Dyer,  60  Texas,  135. 

Nugent  £  Foster,  Lewis  dk  Austin  and  Dean,  Humphrey  &  Powell, 
for  appellee. — ^The  trial  court's  finding  of  fact  that  the  homestead  of 
J.  E.  Ayers  was  situated  within  the  town  of  Conroe  and  was  confined  to 
the  block  upon  which  the  residence  and  garden  were  situated,  and  that 
the  same  was  an  urban  homestead  when  it  was  sold  by  them  to  West 
about  May,  1903,  is  fully  supported  by  the  evidence  adduced  upon  the 
trial  of  iliis  case.  Alexander  v.  Lovitt,  95  Texas,  661;  Shrvock  v. 
Latimer,  57  Texas,  674;  Evans  v.  Womack,  48  Texas,  230;  Wilder  v. 
McConnell,  91  Texas,  600;  Constitution  of  Texas,  art.  16,  sec.  51; 
Mikael  v.  Equitable  Securities  Co.,  74  S.  W.,  67;  Iken  v.  Olenick,  42 
Texas,  195;  People  v.  McCune,  35  L.  B.  A.,  398. 

PLEASANTS,  Chief  Justice.— This  is  an  action  of  trespass  to  try 
title  brought  by  appellee  against  appellants.  The  land  involved  is  the 
Wilson  Lang  survey  in  Montgomery  €ounty  and  a  part  of  lat  No.  18 
in  block  No.  7  of  Ayres  Addition  to  the  town  of  Conroe  in  said  county. 
The  defendants  answered  by  general  denial  and  plea  of  not  guilty.  The 
trial  in  the  court  below  was  without  a  jury  and  resulted  in  a  judgment 
in  favor  of  plaintiff  for  the  Wilson  Lang  surv^  and  in  favor  of  defend- 
ants for  the  portion  of  said  lot  in  the  town  of  Conroe  described  in  plain- 
tiff's petition. 

The  evidence  shows  that  appellants,  who  have  been  married  to  each 
other  since  1876,  moved  to  and  established  their  home  upon  the  Wilson 
Lang  survey  in  Montgomery  County  in  1888.  This  survey  lies  im- 
mediately south  of  and  adjoining  the  tract  upon  which  the  town  of 
Conroe  was  then  situated.  Previous  to  this  time  appellant,  J.  K.  Ayres, 
had  been  engaged  in  the  saw  mill  business  and  he  made  the  move  to  the 
Lang  survey  for  the  purpose  of  engaging  in  the  mercantile  business  in 
the  town  of  Conro^.  At  that  time  Conroe  was  a  small  place  and  none 
of  the  houses  which  composed  the  town  were  near  the  home  erected  by 
ihe  appellants.  Their  house  was  built  near  the  right  of  way  of  the 
Intemational  ft  Great  Northern  Bailroad  and  the  end  of  the  *^*  of 
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the  Gulf,  Colorado  and  Santa  Fe  Railroad,  about  300  yards  south  of  the 
joint  depot  of  the  two  roads.  At  that  time  most,  if  not  all,  of  the  town 
of  Conroe  was  some  distance  north  of  said  depot.  Some  time  after  mov- 
ing upon  the  Lang  survey  Ayres  subdivided  a  portion  of  it  into  blocks 
and  lots  with  streets  and  alleys  between  them  and  sold  said  lots  with 
reference  to  the  streets.  He  did  not  place  a  map  of  this  subdivision  on 
record  or  make  a  formal  dedication  of  the  streets.  He  testified  that 
the  only  map  he  had  of  the  subdivision  was  a  pencil  sketch  made  by 
himself  and  when  he  sold  a  lot  he  would  measure  it  off  as  shown  on 
said  sketch. 

The  portion  of  the  Lang  survey  which  was  thus  subdivided  extended 
some  distance  south  and  east  of  appellants'  residence.  In  this  subdi- 
vision a  street  was  left  running  east  and  west  just  south  of  appellants' 
residence.  South  of  this  street  and  fronting  on  either  side  of  the  rail- 
road right  of  way  there  are  numerous  lots  which  were  sold  by  appellants 
prior  to  the  sale  of  their  residence  property,  and  six  or  eight  of  the  pur- 
chasers of  said  lots  established  homes  thereon.  There  were  also  resi- 
dences on  the  Lang  survey  both  east  and  west  of  appellants'  residence 
prior  to  the  time  of  its  sale. 

The  Ijang  survey  contains  266  acres,  most  of  said  survey  being  south 
and  east  of  appellants'  former  residence  property.  When  appellants 
established  their  home  on  the  survey  they  only  enclosed  the  block  on 
which  their  residence  was  built  and  which  they  subsequently  sold.  None 
of  the  land  on  said  survey  in  controversy  in  this  suit  was  ever  enclosed. 
It  is  covered  with  timber,  and  the  only  homestead  use  appellants  appear 
to  have  ever  made  of  it  was  to  obtain  fire  wood  therefrom. 

In  1889  appellants,  by  an  instrument  in  writing  executed  and  ac- 
knowledged as  required  by  the  statute  and  which  they  placed  upon  record, 
designated  the  Wilson  Lang  survey  of  266  acres  as  their  homestead. 
In  1890  for  the  purpose  of  borrowing  money  thereon  they  segr^ated  a 
tract  of  66  acres  in  the  northeast  corner  of  said  survey  and  executed  and 
recorded  another  instrument  in  which  they  designated  the  remaining 
200  acres  of  said  tract  as  their  homestead.  Appellant  J.  E.  Ayres  be- 
came engaged  in  the  mercantile  business  in  Conroe  shortly  after  he 
moved  near  said  town  and  continued  in  said  business  for  several  years. 
After  quitting  the  mercantile  business  he  became  engaged  in  the  real 
estate  business,  which  he  carried  on  in  said  town  in  an  office  situated  on 
the  portion  of  lot  18  in  block  7  which  was  adjudged  to  him  in  this  suit 
as  his  business  homestead.  He  continued  in  the  real  estate  business  at 
Conroe  until  1903  at  which  time  his  health  became  impaired  and  he  with 
his  family  moved  to  Houston  in  the  hope  of  regaining  his  health.  After 
he  determined  to  move  to  Houston  he  sold  his  residence  and  the  block 
of  ground  upon  which  it  is  situated.  Both  he  and  his  wife  testified  that 
they  did  not  intend  to  remain  permanently  in  Houston,  but  that  they 
had  at  all  times  a  fixed  intention  of  returning  to  Conroe  and  buUding 
another  home  upon  the  unsold  portion  of  the  Lang  survey.  They  have 
several  times  refused  to  sell  the  land  in  controversy  because  they  have 
always  regarded  it  as  their  homestead  and  intended  to  so  use  it  as  soon 
as  Mr.  Ayres'  health  would  permit  his  return  to  Conroe.  During  their 
sojourn  in  Houston  the  office  in  the  town  of  Conroe,  used  by  Ayres  as 
his  place  of  business,  has  been  rented. 
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The  corporate  limits  of  the  town  of  Conroe  as  established  in  1905  in- 
elndes  the  Ayres  residence  property  and  most,  if  not  all,  of  the  homes  on 
the  subdivisions  of  the  Lang  survey  which  had  been  sold  by  appellant. 
It  does  not  appear  when  the  town  was  first  incorporated,  but  none  of 
the  property  on  the  Lang  survey  was  included  in  the  corporate  limits 
if  such  municipal  corporation  existed  prior  to  1905. 

Li  a  former  suit  involving  the  issue  of  whether  the  office  property  oc- 
cupied by  Ayres  in  the  town  of  Conroe  was  his  business  homestead,  he 
testified  that  he  lived  in  the  town  of  Conroe  and  claimed  that  his  resi- 
dence on  the  Lang  survey  was  a  town  residence.  He  explains  this  in  his 
testimony  in  this  case  by  saying  he  thought  it  was  a  town  residence  be- 
cause it  was  in  the  edge  of  town. 

All  of  the  land  in  controversy  was  levied  on  by  the  sheriff  of  Mont- 
gomery County  on  July  29,  1905,  under  an  execution  issued  out  of  the 
District  Court  of  Travis  County  upon  a  judgment  rendered  in  said 
court  in  favor  of  the  firm  of  GriQiam  &  Potter  against  the  appellant  J. 
K.  Ayres.  The  land  was  advertised  and  sold  under  this  levy  on  the  first 
Tuesday  in  September.  At  this  sale  appellee  was  the  highest  bidder 
and  the  land  was  sold  to  him  and  the  shenfE  executed  to  him  a  deed  there- 
for. Thereafter,  on  October  2,  1905,  the  sheriflE,  being  of  opinion  that 
notice  of  said  sale  had  not  been  given  as  required  by  law,  again  levied 
upon  the  property  under  the  same  execution  and  advertised  the  sale  of 
the  same  as  required  by  law,  and  on  October  8, 1905,  returned  the  execu- 
tion reciting  in  his  return  thereon  the  facts  as  to  the  former  sale  and  the 
second  levy  and  readvertisement  and  requesting  that  a  writ  of  venditioni 
exponas  be  issued  and  sent  to  him.  This  writ  was  regularly  issued,  and 
acting  thereunder  the  property  was  again  sold  by  said  sheriff  to  appellee 
and  a  deed  was  executed  by  the  sheriflf  therefor  to  him.  This  was  the 
only  deed  introduced  in  evidence  by  the  appellee.  The  execution  under 
which  the  property  was  sold  contains  the  following  recitals : 

''And  whereas,  it  further  appearing  that  seven  executions  have  issued 
in  this  cause  and  have  been  returned  not  satisfied,  but  with  credits  as 
follows:  February  6,  1901,  for  sale  of  land,  $1,383.70;  April  2,  1902, 
for  sale  of  land  $1,935.20.''    In  the  clerk's  certificate  to  the  execution 

is  the  following :     "I  do  hereby  certify  that  the  within 

and  foregoing  is  a  true  and  correct  copy  of  Seventh  Execution,  5th  after 
revival  of  judgment."  The  indorsement  on  the  execution  is  as  follows : 
''In  Travis  County  District  Court.  Pile  No.  10412.  Docket  No.  7, 
page  No.  44,  Parrish  &  Potter  v.  J.  K.  Ayres,  7th  Execution,  5th  after 
revival  of  judgment  Judgment  $4,147.00.  Issued  July  12,  1905,  Jas. 
P.  Hart,  Clerk,  Piled  Oct.  30,  1905." 

We  think  these  facts  sustain  the  finding  of  the  trial  court  that  at  the 
time  of  the  sale  of  their  residence  in  1903  such  residence  was  the  urban 
homestead  of  appellants  and  none  of  the  land  on  the  Lang  survey  in 
controversy  in  this  suit  was  a  part  of  their  homestead.  It  may  be 
conceded  that  at  the  time  appellants  established  their  home  upon  the 
Lang  survey  their  homestead  was  rural,  and  if  it  had  remained  such 
the  sale  of  their  residence  and  their  temporary  residence  in  another 
county  would  not  have  been  an  abandonment  of  the  homestead  rights  in 
the  remainder  of  said  survey,  it  having  been  at  all  times  their  intention 
to  return  and  build  another  home  on  said  premises.    But  a  rural  home- 
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stead  may  be  changed  into  an  urban,  and  after  snch  change  has  been 
accomplished  that  portion  of  the  niral  homestead  which  is  not  situated 
within  the  town,  or  which  is  not  actually  used  for  homestead  purposes, 
loses  its  homestead  character. 

The  evidence  indicates  that  in  1890  when  the  200  acres  on  the  Lang 
survey  was  designated  by  appellants  as  their  homestead  it  was  in  fact 
their  rural  homestead,  but  subsequent  thereto  and  prior  to  the  sale  of 
their  residence  property  in  1903,  the  character  of  the  homestead  had 
changed.  The  town  of  Conroe  had  grown  in  the  direction  of  appellants' 
residence.  They  had  subdivided  portions  of  the  tract  which  formerly 
constituted  their  rural  homestead  into  blocks  and  lots  and  many  of  these 
lots  had  been  sold  and  were  occupied  as  homes  by  the  purchasers.  The 
lots  so  sold  by  them  and  occupied  by  the  purchasers  were  situated  on  all 
sides  of  appellants'  residence  and  fronted  upon  streets  or  roadways  which 
connected  with  the  original  streets  of  the  town.  It  is  immaterial  that 
no  map  of  these  subdivisions  was  recorded  and  that  the  streets  or  road- 
ways upon  which  they  fronted  were  not  named  and  were  not  formally 
dedicated  to  public  use.  A  town  may  be  recognized  and  treated  as  such 
when  no  map  showing  its  subdivisions  has  been  recorded,  and  the  facts 
before  stated  show  that  appellants'  residence  at  the  time  it  was  sold  was 
actually  within  the  limits  of  the  town  of  Conroe.  It  also  appears  that 
the  appellant  was  engaged  in  business  in  the  town  and  that  no  part  of 
the  land  in  controversy  was  used  by  him  for  homestead  purposes  further 
than  that  he  procured  wood  therefrom. 

We  think  the  facts  stated  sustain  the  finding  of  fact  by  the  trial  court 
that  at  the  time  of  the  sale  of  their  residence  appellants'  homestead  was 
urban  and  that  they  had  no  homestead  rights  in  any  of  the  land  in  con- 
troversy on  the  lAng  survey.  Wilder  v.  MdConnel,  91  Texas,  601; 
Mikael  v.  Equitable  Securities  Co.,  74  S.  W.,  67.  These  conclusions 
dispose  of  all  of  appellants  assignments  of  error  complaining  of  the  trial 
court's  findings  of  fact  upon  the  issue  of  homestead  and^  without  naming 
them  in  detail,  said  assignments  are  overruled. 

The  trial  court  did  not  err  in  refusing  to  allow  appellants  to  introduce 
in  evidence  a  pencil  sketch  of  the  survey  made  by  appellant,  J.  K.  Ayres, 
while  on  the  witness  stand  showing  the  location  of  the  Lang  survey  and 
appellants'  residence  and  other  lots  on  said  survey.  It  appears  from  the 
statement  of  facts  that  the  sketch  was  not  a  full  and  complete  sketch 
showing  all  of  the  blocks  and  lots  in  said  survey  and  did  not  show  the 
streets  and  alleys  between  such  blocks  and  lots.  The  court  allowed  the 
witness  to  use  the  sketch  for  the  purpose  of  explaining  his  testimony,  but 
refused  to  permit  it  to  be  introduced  and  filed  as  documentary  evidence 
in  the  case. 

There  is  no  merit  in  the  assignment  complaining  of  the  ruling  of 
the  court  in  admitting  in  evidence  the  execution  under  which  the 
property  was  sold  to  appellee,  over  appellants'  objection  that  said  exe- 
cution failed  to  show  upon  its  face  the  number  of  previous  executions 
which  had  been  issued  on  the  judgment  upon  which  it  was  issued.  The 
apparent  contradictory  recitals  in  the  execution  and  the  endorsements 
thereon  as  to  the  number  of  previous  executions  that  had  been  issued 
upon  the  judgment  did  not  render  the  execution  void  or  inadmissible  in 
evidence.    At  most  it  was  but  an  irregularity  which^  taken  in  connec- 
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tioQ  with  inadequacy  of  price  or  some  other  irregularity  in  the  s^le 
might,  in  a  proceeding  brought  for  that  purpose,  have  authorized  the 
setting  aside  of  the  sale,  but  it  would  not  render  the  sale  void  and  sub- 
ject it  to  collateral  attack. 

The  sixteenth  assignment  and  proposition  thereunder  are  as  follows : 

*The  court  erred  in  rendering  judgment  for  plaintiff  for  the  Wilson 
Lang  survey,  in  that  the  evidence  failed  to  show  a  deed  from  the  sheriff 
of  Montgomery  County  for  the  land  in  controversy  executed  by  virtue 
of  tlie  first  levy  of  the  writ  of  execution  of  date  July,  1905,  and  there- 
fore the  plaintiff  failed  to  show  title  in  himself/' 

"The  first  sale  of  the  land  in  controversy,  made  imder  the  execution 
of  date  July  12,  1905,  was  valid,  and  the  subsequent  relevy  on  the  same 
property  and  sale  under  the  venditioni  exponas  was  void,  and  plaintiff, 
having  failed  to  introduce  in  evidence  the  deed  executed  and  delivered 
to  him  by  the  sheriff  by  virtue  of  the  first  sale,  failed  to  show  title  in 
himself/' 

There  is  no  merit  in  this  assignment.  If  the  first  sale  was  valid, 
as  contended  by  appellants,  the  undisputed  evidence  shows  that  appellee 
was  the  purchaser  thereat  and  had  complied  with  the  terms  of  the  sale 
and  received  a  deed  therefor  from  the  sheriff.  The  recitals  in  the  return 
on  the  execution  showing  these  facts  were  not  objected  to  by  the  appel- 
lants, and  are  not  contradicted  by  any  evidence  in  the  record,  and  it 
is  therefore  immaterial  that  the  deed  mentioned  in  said  recitals  was  not 
introduced  in  evidence. 

Appellee,  under  appropriate  cross-assignments,  asks  that  the  judg- 
ment in  favor  of  appellants  for  the  office  and  fraction  of  a  lot  in  the 
town  of  Conroe  be  reversed  and  judgment  be  here  rendered  for  him  for 
said  property.  We  do  not  think  that  the  evidence  shows,  as  a  matter 
of  law,  that  at  the  time  the  execution  was  levied  appellants  had  lost 
iheir  homestead  rights  in  the  business  homestead  of  appellant  J.  K. 
Avres.  The  testimony  tends  to  show  that  Ayres  was  only  temporarily 
sojonming  in  Houston  for  the  benefit  of  his  health,  and  that  he  was 
carrying  on  his  land  business  all  of  this  time  and  at  all  times  intended 
to  return  to  the  town  of  Conroe  and  resume  said  business  in  his  office 
there.  It  seems  that  for  at  least  a  part  of  the  time  that  he  remained 
in  Houston  the  office  property  was  rented,  but  we  do  not  think  this  fact 
necessarily  requires  a  finding  that  he  had  thereby  lost  his  homestead 
rights  therein. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed  and  it  has  been  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


H.  A.  Paine  v.  W.  C.  Carpenter,  Begeivee. 

Decided  May  30,  1908. 

1« — lajiuictioii — Suit  Againtt  KeoelTer — ^Yenue. 

Under  the  provisiona  of  article  1483,  Revised  Statutes,  a  receiver,  having 
pcM»e8sion  of  mortgaged  property,  may  be  joined  in  a  suit  by  the  mortgagee 
against  the  mortgagor,  to  establish  the  debt  and  foreclose  the  mortgage,  in  a 
eounty  other  than  that  in  which  the  receivership  suit  is  pending,  and  this  with- 
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out  leave  of  the  court  appointing  the  receiver.  But  the  mortgaged  property 
can  not  be  taken  out  of  the  possession  or  control  of  the  receiver  without  the 
permission  of  the  court  appointing  him. 

S. — ^Reoeiverf — ^rnjunetlon  Bond. 

When  a  receiver  procures  the  issuance  of  an  injunction  he  should  be  re- 

?[uired  to  give  a  bond.    The  statute  is  mandatory,  and  makes  no  exception  in 
avor  of  receivers. 

Appeal  from  the  District  Court  of  Matagorda  County.  Tried  below 
before  Hon.  Wells  Thompson. 

Love  £  Channell,  for  appellant. 

OoMMB  &  Corheti,  for  appellee. 

BEESE,  Associate  Justice. — ^This  is  an  appeal  from  an  order  of 
the  judge  of  the  District  Court  of  Matagorda  County^  in  vacation, 
granting  an  injunction. 

W.  C.  Carpenter  is  receiver,  under  appointment  of  the  District  Court 
of  Matagorda  County,  of  the  Gravity  Canal  Company  and  also  of  the 
Oravity  Irrigation  Company,  both  having  their  principal  offices  in  Mata- 
gorda Counfy. 

On  February  18,  1908,  appellant,  H.  A.  Paine,  instituted  suit  in  one 
of  the  District  Courts  of  Harris  County  against  V.  0.  Ford  upon  a 
promissory  note  for  $3,492  given  by  Ford  to  appellant,  and  also  for 
foreclosure  of  a  mortgage,  executed  by  Ford  to  secure  the  note,  upon 
certain  pumping  machinery.  It  was  alleged  in  appellant's  petition 
against  Ford  that  appellee,  as  receiver  of  the  two  corporations  afore- 
said, was  in  possession  of  the  property  covered  by  the  mortgage  and  was 
asserting  some  character  of  interest  in  and  control  over  the  same,  and 
the  said  Carpenter,  as  receiver  of  said  corporations,  was  made  a  party 
defendant,  and  foreclosure  of  said  mortgage  prayed  for  against  him, 
and  he  had  been  served  with  citation  to  appear  and  answer  therein. 

In  this  suit  the  receiver,  appellee  herein,  sought  and  obtained  from 
the  judge  of  the  District  Court  of  Matagorda  County  an  order  enjoin- 
ing appellant  Paine  from  further  proceeding  in  the  Harris  County  suit 
and  from  endeavoring  in  that  or  any  other  court,  except  the  District 
Court  of  Matagorda  County,  to  enforce  his  lien  on  said  machinery,  and 
commanding  appellant  at  once  to  dismiss  said  Harris  County  suit. 
Writ  of  injunction  was  issued  accordingly  and  served  upon  appellant. 
No  bond  was  required  of  appellee.  In  the  petition  for  injunction  cer- 
tain facts  are  alleged  by  way  of  defense  of  said  claim  of  appellant 
against  Ford. 

After  he  was  served  with  the  injunction  appellant  presented  to  the 
District  Judge  in  chambers  a  motion  to  dissolve  on  the  ground  that 
the  allegations  of  the  petition  did  not  authorize  the  injunction  and  man- 
datory order  that  appellant  dismiss  the  Harris  County  suit.  As  a  fur- 
ther ground  it  was  alleged  that  the  injunction  was  issued  without  bond, 
none  being  required  in  the  order  granting  it,  and  also  that  the  petition 
was  not  sworn  to  as  required  by  law.  The  facts  alleged  in  the  petition 
as  defenses  to  the  said  suit  in  Harris  County  were  denied  specifically 
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in  detail  ander  oath.  This  motion  the  District  Judge  declined  to  re- 
ceive or  consider,  on  the  ground  that  appellee  had  not  had  ten  days 
notice  thereof  as  required  by  the  statute,  to  which  appellant  took  a  bill 
of  exceptions.  From  the  order  granting  the  injunction  appellant  ap- 
peals under  the  provisions  of  the  Act  of  the  30th  Legisla-ture. 

The  question  presented  by  the  record  is  whether  tiie  injunction  and 
mandatory  order  to  appellant  to  dismiss  his  suit  against  Ford  and  the 
receiver  were  authorized  upon  the  allegations  of  the  petition. 

Whatever  may  have  been  the  law  previous  to  the  passage  of  the  Act 
of  April  2,  1887,  applicable  to  a  case  of  the  character  presented  here, 
we  think  that  under  the  provisions  of  section  8  of  that  Act  (Art.  1483, 
Bev.  Stats.)  appellant  had  a  right,  without  leave  of  the  District  Court 
of  Matagorda  County,  to  bring  suit  in  the  District  Court  of  Harris 
County  against  Ford  upon  the  promissory  note  referred  to  and  to  estab- 
lish the  mortgage  lien,  and  to  join  the  receiver,  who  was  alleged  to  be 
in  possession  of  and  asserting  some  right  or  claim  to  the  property,  for 
the  purpose  of  establishing  his  lien  against  him  also.  That  section  of 
the  Act  is  as  follows : 

^Wtien  any  property  of  any  kind  within  the  limits  of  this  State  has 
been  placed,  by  order  of  court,  in  the  hands  of  a  receiver,  who  has  taken 
charge  of  such  property,  such  receiver  may,  in  his  official  capacity,  sue 
or  be  sued  in  any  court  of  this  State  having  jurisdiction  of  the  cause  of 
action,  without  first  having  obtained  leave  of  the  court  appointing  such 
receiver  to  bring  said  suit,  and  if  a  judgment  is  recovered  against  said 
receiver  it  shall  be  the  duty  of  the  court  to  order  said  judgment  paid 
out  of  any  funds  in  the  hands  of  said  receiver  as  such  receiver.''  (Dil- 
lingham V.  Russell,  73  Texas,  50;  Fordyce  &  Swanson  v.  Withers,  1 
C.  C.  A.,  542 ;  Garrison  v.  Texas  &  P.  By.,  10  Texas  Civ.  App.,  136 ; 
Malott  V.  Shimer,  74  Am.  St.  Rep.,  278,  note  293-296;  23  Am.  &  Eng. 
Enpy.  of  Law,  1125-6,  and  cases  cited.) 

Th©  terms  of  our  statute,  in  this  particular,  are  broader  than  those 
of  the  Act  of  Congress  (Act  March  3,  1887)  in  that  the  latter  Act 
authorizes  suits  against  the  receiver  without  leave  of  the  court  appoint- 
ing him  ^'in  respect  of  any  act  or  transaction  of  his  in  carrying  on  the 
business  connected  with  such  property."  The  statute  of  this  State 
seems  to  provide  for  such  suit  in  all  cases  where  there  is  a  cause  of 
action  of  any  kind  against  the  receiver. 

Such  suit  may  be  maintained  to  establish  an  indebtedness  against  the 
receiver.  If  such  indebtedness  is  secured  by  a  lien  on  the  property  it 
can  not  be  that  the  statute  which  allows  a  suit  to  establish  the  indebted- 
ness does  not  also  allow  the  court  to  adjudicate  and  establish  the  lien. 
If  such  suit  may  be  brought  to  establish  a  debt  against  the  receiver  and 
also  a  lien  against  the  property  in  his  hands,  it  follows  logically  that 
such  suit  may  be  maintained  against  a  third  party  to  establish  the 
debt  and  lien  as  against  him,  and  also  against  the  receiver,  joined  in 
the  same  suit.  We  can  see  no  logical  ground,  in  construing  the  statute, 
for  allowing  the  jurisdiction  in  the  one  case  and  refusing  it  in  the  other. 
In  the  case  of  American  Loan  &  Trust  Co.  v.  Central  Ver.  Ry.  Co. 
(86  Fed.,  390)  it  was  held  that  'Vhere  property  is  in  the  hands  of  a 
receiver  appointed  by  a  court  an  independent  suit  to  foreclose  a  mort^ 
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gage  can  not  be  maintained,  even  in  the  same  court."  It  appears,  how- 
ever, that  in  that  case  it  was  sought  to  have  other  receivers  appointed  to 
take  immediate  possession  of  the  property,  and  upon  this  point  the  court 
says:  "If  this  was  a  strict  foreclosure  of  a  mortgage  in  the  usual  form, 
such  as  is  had  under  the  laws  of  the  State,  to  merely  cut  off  the  right  to 
redeem  without  touching  the  possession  of  the  property,  it  might,  per- 
haps, be  maintained  as  a  separate  suit.  (Brooks  v.  Vermont  Cent.  By. 
Co.,  14  Blatchf.,  463,  Fed.  Cas.  No.  1964;  Mercantile  Trust  Co.  v. 
Lamoille  Valley  By.  Co.,  16  Blatchf.,  324,  Fed.  Cas.  No.  9432.)  But 
the  extracts  quoted  from  the  mortgage  and  bill  show  clearly  that  im- 
mediate possession  of  the  property  by  receivers  now,  and  vendee  subse- 
quently, is  sought.  This  can  not  be  had  without  displacing  that  of  the 
present  receivers.  That  their  possession  will  not  be  disturbed  or  changed 
but  by,  or  by  leave  of,  the  court  appointing  them,  is  universal  and  ele- 
mentary.*' 

We  quote  from  this  opinion  to  show,  as  we  understand  it,  the  con- 
struction placed  upon  the  Federal  statute  as  not  authorizing  any  inter- 
ference with,  or  disturbance  of,  the  possession  of  the  receiver  except  by 
order,  or  leave,  of  the  court  appointing  him.  The  same  may  be  said  with 
regard  to  our  statute.  The  prosecution  of  the  Harris  County  suit  to 
judgment  adjudicating  the  debt  against  Ford,  and  the  lien  on  the  prop- 
erty, as  against  Ford  and  the  receiver  is,  we  think,  within  the  provisions 
of  the  statute.  The  matter,  however,  is  not  free  from  difficulty.  (Ab- 
bey V.  Intemation-al  &  G.  N.  By.  Co.  Beceivers,  5  Texas  Civ.  App., 
262.) 

It  does  not  follow  from  this  that  that  court  could  properly  make  any 
order,  or  authorize  the  issuance  of  any  process,  that  would  disturb  or 
interfere  with  the  possession  of  the  mortgaged  property  by  the  receiver, 
now  in  the  custody  of  the  District  Court  of  Matagorda  County  through 
him.  It  is  only  this  possession,  and  the  right  of  the  court  appointing 
the  receiver  to  have  a  free  hand  in  administering  the  property  thus 
brought  under  its  control,  that  courts  of  equity  have  been  zealous  to 
protect,  and  it  was  not  the  purpose  of  this  statute  to  allow  the  prop- 
erty to  be  taken  out  of  the  possession  of  the  court  appointing  the  re- 
ceiver, without  its  consent.  In  so  far  as  it  might  be  necessary  to  make 
order  for  such  disposition  of  the  property  as  might  be  proper  to  the 
final  execution  of  the  judgment  of  the  foreign  court,  that  would  have 
to  be  done  by*  the  court  in  which  the  receivership  was  pending,  for 
which  purpose  application  would  have  to  be  made  to  that  court.  In 
the  present  case  appellant  would  have  the  right  in  the  Harris  County 
suit  to  establish  its  debt  and  mortgage  against  Ford  and  the  receiver, 
leaving  to  the  District  Court  of  Matagorda  County  to  make  such  orders 
and  take  such  proceedings  as  may  be  necessary  and  proper  to  protect 
and  secure  appellant's  rights  under  the  judgment  thus  obtained. 

Certainly,  in  no  aspect  of  the  case  was  the  District  Judge  authorized 
to  interfere  with  the  prosecution  of  appellant's  case  as  against  Ford,  or  to 
order  the  dismissal  of  the  suit  as  to  him,  if,  indeed,  the  order  was  in- 
tended to  have  that  effect. 

It  is  provided  by  section  9  of  the  Act  referred  to  (Art.  1484,  Bev. 
Stats.)  that  '^Actions  may  be  brought  against  receivers  of  a  corpora- 
tion in  the  county  where  the  principal  office  of  said  corporation  may  be 
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located."  (Subd.  23  and  27,  art.  1194;  Wills  Point  Merc.  Co.  v.  South- 
ern B.  I.  Plow  Co.,  31  Texas  Civ.  App.,  94.)  Whether,  under  these 
proviaions  of  the  statute,  appellee  can  assert  his  privilege  to  be  sued 
only  in  the  District  Court  of  Matagorda  Couniy,  it  is  not  necessary  that 
we  decide,  and  upon  that  question  we  express  no  opinion,  but,  under 
any  view,  it  is  a  matter  to  be  urged,  with  other  defenses,  in  the  District 
Court  of  Harris  County  and  does  not  authorize  the  injunction. 

We  have  been  referred  to  no  authority  which  authorizes  the  issuance 
of  an  injunction  at  the  suit  of  a  receiver  without  requiring  him  to  give 
bond.  The  provisions  of  article  2997  are  mandatory  and  no  exception 
is  made  in  favor  of  a  receiver.  It  may  seem  anomalous  to  require 
of  a  receiver  a  bond  in  a  suit  for  injunction  sued  out  to  protect  hia 
righfts  as  an  arm  and  agent  of  the  court,  but  this  is  a  matter  for  the 
attention  of  the  law-making  power.  Beceivers  are  expressly  required  to 
give  bond  on  appeal  as  other  litigants.  (Art.  1481,  Bev.  Stats.;  Dil- 
lingham V.  Putnam,  14  S.  W.,  303.) 

We  do  not  agree  with  the  contention  of  appellant  that  the  affidavit 
of  appellee  to  the  petition  for  injunction,  that  certain  facts  therein 
stated  are  sworn  to  upon  information  and  belief,  is  insufficient.  At  any 
Tate,  the  facts  thus  sworn  to  are  not  material  to  the  issuance  of  the  in- 
junction on  the  grounds  upon  which  the  District  Judge  acted.  We  con- 
dude  that  4he  issuance  of  the  injunction  was  not  authorized  by  the 
allegations  of  the  petition,  nor  at  all  without  bond,  and  that  the  order 
of  the  District  Judge  should  be  reversed  and  the  injunction  dissolved, 
and  it  is  80  ordered. 

Reversed  and  injunction  dissolved. 


Gmr  or  Oabthagb  bt  al.  v.  Gbobgx  M.  Bubion; 

Decided  May  30,  1908. 

Iw— Xuiioipal  Corporatloii— De  Taeto  Corporatloii. 

When  a  city  or  town,  in  the  manner  provided  hy  law,  holds  an  election  to 
determine  whether  the  town  shall  he  incorporated,  and  the  election  results  in 
fKwoT  of  incorporation,  and  the  town  organizes  and  elects  officers,  and  the  offi- 
eers  assume  to  act  as  such,  a  corporation  de  facto  is  thereby  created.  The  State 
alone  can  institute  proceedings  to  test  the  validity  of  its  incorporation.  The 
eorporate  character  of  the  town  can  not  be  questioned  in  a  collateral  proceeding. 

Sri— Aboliihed  Mwiieipal  Corporation— Creditor— Bemedy. 

Under  the  provisions  of  the  Act  of  1895  (Gen«  Laws,  page  826)  the  District 
Court  of  the  judicial  district  in  which  a  defunct  municipal  corporation  is  situated, 
has  authority  to  appoint  a  receiver  for  such  corporation  on  the  petition  of  any 
creditor  thereof,  and,  upon  proper  showing,  to  levy  yearly  a  tax  upon  all  prop- 
erty situated  within  the  preyiously  incorporated  limits,  sufficient  to  discnarge 
the  debts  of  such  corporanon. 

SiT-IiiBitatioB— City  Waxraats. 

The  four  years,  and  not  the  two  years  statute  of  limitation  applies  to  dM» 
owing  by  a  city,  evidenced  by  its  warrants. 

Appeal  from  the  Diatrict  Conrt  of  Panola  County.    Tried  below  be- 
fore Hon*  B.  B.  lerj. 


196  Tbzas  Civil  Appbals  Bbpobts,  Vol.  61.  IMay, 

J.  H.  Long,  E.  A.  Hull,  Frank  Lawaon,  T.  P.  Toung  and  H.  N. 

Nelson,  for  appellants. 

TF.  B.  Anderson,  for  appellee. 

McMEANS,  AssociATB  Justicb. — ^By  chapter  46,  Special  Laws  of 
1866,  the  Eleventh  Legislature  incorporated  the  town  of  Carthage,  in 
Panola  County.  This  Act  was  never  repealed.  Under  it,  a  municipal 
corporation  was  organized  and  maintained  for  about  ten  years,  after 
which  no  oflBcers  were  elected  and  no  elections  held,  nor  did  any  per- 
sons assume  to  act  as  ofiBcers  of  the  corporation. 

On  August  2!S,  1902,  a  petition  signed  by  the  requisite  number  of 
qualified  voters  was  presented  to  the  County  Judge  of  Panola  County, 
praying  for  an  election  to  determine  whether  Carthage  should  be  in- 
corporated under  general  laws  as  a  city  having  more  than  one  thousand 
inhabitants.  The  election  was  duly  ordered  and  it  Was  held  on  Septem- 
ber 18,  1902,  and  resulted  in  favor  of  incorporation.  On  September  29, 
1902,  the  County  Judge  made  the  order,  required  by  law,  declaring  the 
result  and  proclaiming  the  corporation  complete,  and  caused  the  order 
to  be  duly  recorded.  Thereupon  the  corporation  was  duly  organized 
and  oflScers  elected.  The  territory  incorporated,  as  shown  by  the 
County  Judge's  proclamation,  included  "four  square  miles  whereof  the 
courthouse  is  the  center.^'  Thereafter  the  city  of  Carthage,  within  said 
limits,  continued  to  act  as,  and  exercised  all  the  functions  of,  an  in- 
corporated city. 

A  resurvey  of  the  city  limits  having  been  made  by  order  of  the  city 
council,  on  March  28,  1903,  the  city  council,  at  a  regular  meeting, 
adopted  an  ordinance  reducing  the  superficial  area  to  a  mile  square,  of 
which  the  courthouse  occupied  the  center.  August  8,  1903,  an  election 
was  held  to  determine  whether  the  corporation  should  be  abolished,  in 
which  a  majority  of  the  qualified  voters  cast  their  ballots  in  favor  of 
abolishing  the  corporation,  and  the  result  was  properly  declared  and 
proclaimed,  and  all  necessary  orders  in  relation  thereto  duly  entered; 
and  thereafter  the  ciiy  of  Carthage  ceased  to  be  and  to  act  as  a  munici- 
pal corporation. 

After  the  election  of  September  18,  1902,  and  before  the  corporation 
was  abolished,  the  city  incurred  indebtedness,  for  which  it  issued  war- 
ants  to  its  creditors.  The  character  of  the  indebtedness  was  not  shown, 
nor  was  it  shown  whether  such  indebtedness  was  incurred  before  or 
after  the  area  was  reduced. 

The  appellee,  claiming  to  be  one  of  the  creditors  of  the  city  and  a 
holder  of  its  warrants,  brought  this  suit  for  himself  and  for  all  others 
similarly  situated,  substantially  alleging  the  facts  stated,  asking  for  the 
appointment  of  a  receiver  of  the  city  and  for  orders  directing  a  levy 
of  taxes  upon  all  property  situated  within  the  reduced  area,  and  to  col- 
lect a  sufficient  sum  to  pay  all  just  debts  of  the  abolished  corporatioiu 
On  the  trial  the  facts  above  stated  were  substantially  proved.  The  trial 
resulted  in  the  appointment  of  T.  L.  Anderson  as  receiver. 

Appellants  answered  by  general  demurrer,  and  by  five  special  excep- 
tions to  the  plaintiff's  petition,  all  of  which  were  overruled,  and  upon 
this  action  of  the  trial  court  errors  are  assigned. 
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In  support  of  the  assignment  based  upon  the  overruling  of  the  gen- 
eral demurrer  appellants  contend,  in  effect,  that  the  allegations  of  the 
petition  to  the  effect  thalk  the  territory  incorporated  contained  four 
square  miles  and  including  therein  agricultural  lands,  showed  said 
incorporation  to  be  void,  and  that  this  was  not  cured  by  the  resurvey 
and  reduction  of  the  area  on  March  28,  1903,  for  the  reason  that  the  re- 
survey  was  not  recorded  until  April  21,  1905.  That  being  void,  the 
corporation  could  create  no  debts  for  which  the  property  of  the  citizen 
was  liable. 

Appellants'  contention  that  the  resurvey  was  not  recorded  until  April 
21,  1905,  is  not  borne  out  by  the  record,  in  that  the  record  shows  that 
the  resurvey  was  recorded  in  the  clerk's  oflSce  on  April  21,  1903.  The 
city  of  "Carthage  was  sought  to  be  incorporated  as  a  city  of  one  thou- 
sand inhabitants,  and  as  such  its  territory  was  limited  by  law  to  a 
superficial  area  not  exceeding  two  square  miles.  Bev.  Stats.,  art.  386a. 
Whether  including  a  larger  area  rendered  the  incorporation  void,  it  is 
not  our  purpose  to  inquire,  nor  is  the  determination  of  that  question 
necessary  to  a  decision  of  this  case.  The  election  to  determine  whether 
the  city  should  be  incorporated,  the  result  of  that  election,  the  organiza- 
tion and  election  of  oflBcers  of  the  corporation,  and  the  assumption  of 
such  ofiBcers  to  act  for  it,  created  a  corporation  de  facto.  White  v^ 
Quanah,  27  S.  W.,  840;  Ewing  v.  Commissioners'  Court,  81  Texas,  180. 
Even  if  a  municipality  had  been  illegally  constituted,  the  State  alone 
can  take  advantage  of  the  fact  in  a  proper  proceeding  instituted  for  the 
purpose  of  testing  the  validity  of  its  charter.  When  the  question  arises 
collaterally  the  courts  will  not  permit  its  corporate  character  to  be  ques- 
tioned, if  it  appear  to  be  acting  under  color  of  law  and  recognized  by 
the  State  as  such.  Graham  v.  City  of  Greenville,  67  Texas,  67 ;  City  of 
El  Paso  V.  Buckman,  92  Texas,  89. 

During  the  existence  of  the  corporation  it  incurred  debts,  which  are 
ncft  questioned  as  being  such  as  that  the  corporation  could  have  made 
had  it  had  a  legal  existence.  By  Act  approved  April  13,  1891  (Laws 
of  22d  Leg.,  95),  it  is  provided  that  *^hen  any  corporation  is  abolished 
as  provided  in  the  preceding  article,  or  if  any  de  facto  corporation  shall 
be  declared  void  by  any  court  of  competent  jurisdiction,  or  if  the  same 
shall  cease  to  operate  and  exercise  the  functions  of  such  de  facto  cor- 
poration, all  the  property  belonging  thereto  shall  be  turned  over  to  the 
county  treasurer  of  the  county;  and  the  Commissioners'  Court  of  the 
county  shall  provide  for  the  sale  and  disposition  of  the  same  and  for 
the  settlement  of  the  debts  due  by  the  corporation ;  and  for  this  purpose 
shall  have  power  to  levy  and  collect  a  tax  from  the  inhabitants  of  said 
town  or  village  in  the  same  manner  as  said  corporation  would  be  en- 
titled to  under  the  provisions  of  this  chapter.*' 

It  seems  that  before  the  adoption  of  that  Act  the  property  of  the 
citizen  could  not  be  subjected  to  the  payment  of  the  debts  incurred  by 
a  de  facto  corporation.  But  since  its  passage  a  municipal  corporation, 
which  is  brought  into  existence  by  the  voluntary  action  of  persons  liv- 
ing in  the  territory  sought  to  be  incorporated  by  reason  of  its  being  a 
town  or  city  in  fact,  might  be  made  liable  for  the  debts  of  what  is 
termed  the  de  facto  corporation.  Ewing  v.  Commissioners'  Court,  83 
Texas,  666.    The  reason  given  for  the  rule  in  the  case  cited  is  that. 
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by  the  act  of  incorporating,  with  knowledge  of  the  terms  of  which  the 
law  permitted  them  to  do  so,  the  citizens  might  be  held  to  voluntarily 
assume  the  payment  of  the  debts  of  the  de  facto  corporation. 

The  city  of  Carthage  was  sought  to  be  incorporated  subsequent  to 
the  adoption  of  the  Act  in  question,  and  it  was  then  a  city  in  fact 
which  might  have  been  legally  incorporated,  and  it  was,  therefore,  at 
least  a  de  facto  corporation,  and  the  property  of  its  citizens  was  liable 
for  the  debts  incurred  by  it.  This  being  true,  the  Act  of  1895,  page 
325,  authorized  the  District  Court  of  Panola  County  to  appoint  a  re- 
ceiver of  the  abolished  corporation  on  the  petition  of  any  creditor,  and 
upon  a  showing,  which  was  made  in  this  case,  that  the  property  owned 
by  the  ciiy  was  not  of  sufficient  value  to  pay  all  claims  legally  estab- 
lished against  it,  to  yearly  levy  a  tax  upon  all  real  and  personal  prop- 
erty situated  within  the  limits  as  previously  incorporatea,  sufficient  to 
discharge  the  same,  not  to  exceed  the  rate  allowed  by  existing  law  for 
such  purposes  in  said  city.    The  assignment  is  overruled. 

What  we  have  said  in  disposing  of  appellants'  first  assignment  of 
error,  disposes  also  of  the  second,  fifth  and  sixth  assignments. 

The  third  and  fourth  complain  of  the  action  of  the  court  .in  over- 
ruling their  third  and  sixth  special  exceptions  to  plaintiflPs  petition. 
These  exceptions  in  effect  are  that  the  petition  shows  the  debts  sued  on 
were  barred  by  the  statute  of  limitations  of  two  years.  These  assign- 
ments we  also  overrule.  The  petition  shows  that  the  debts  were  evi- 
denced by  warrants  issued  by  the  city.  Being  a  debt  evidenced  by  an 
instrument  in  writing  the  two  years  statute  is  not  applicable. 

No  reversible  error  having  been  pointed  out  by  appellant,  the  judg- 
ment of  the  District  Court  must  be  affirmedL 

Afirmed. 


ChioajQo,  Book  Island  ft  Oulf  Railway  Company  v.  Leb  Crenshaw. 

Decided  May  30,  1908. 

Iw-^ppeal— fisfliire  to  llle  Brieft— Praotioe. 

The  failure  by  appellant  to  file  briefs  in  a  Court  of  Civil  Appeals  in  proae- 
eation  of  his  appeal,  is  sufficient  cause  for  dismissal  of  the  appeal,  in  the  ab- 
sence of  a  valid  excuse  for  such  failure. 

t.—JiirisdiotioB— Appeal  ftom  Jnstiee  Covrt-^Ammuit  in  Oontrofersy. 

A  suit  instituted  in  a  Justice  Court  was  "upon  damages  for  $102;**  there 
was  no  prayer  for  any  sum,  whether  as  interest  or  otherwise,  beyond  this 
amount;  upon  appeal  to  the  County  Court  the  plaintiff  by  amendment  itemized 
his  damages,  making  the  total  amount  $200,  and  prayed  for  ''judgment  for  hia 
debt,  damages,  interest  and  costs  of  suit,  for  general  and  special  relief."  Ileld, 
that  by  the  amendment  in  the  County  Court  the  amount  in  controversy  was 
placed  beyond  the  jurisdiction  of  the  Justice  Court  and  therefore  beyond  the 
Jurisdiction  of  the  County  Court  on  appeal. 

Appeal  from  the  County  Conrt  of  Montagae  County.    Tried  below 
before  Hon.  Geo.  S.  March. 

No  briefs  for  either  party. 
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SPEEB,  Associate  Justice. — ^In  this  case  appellee  recovered  judg- 
ment  against  appellant  for  damages  to  a  shipment  of  cattle  growing 
ont  of  tiie  latter's  negligence^  from  which  judgment  the  defendant  has 
appealed. 

No  briefs  have  been  filed  for  appellant  and  we  are  asked  by  appellee^ 
therefore,  to  dismiss  the  appeal  for  want  of  prosecution.  This  motion 
of  appellee's,  however,  is  met  by  appellants  request  for  leave  to  file 
briefs,  setting  up  a  general  agreement  with  J.  A.  Templeton,  Esq., 
to  the  eifect  that  filing  briefs  in  the  lower  court,  notice,  etc.,  on  the 
part  of  this  appellant  in  caF.es  in  which  said  Templeton  represented  the 
appellee  was  always  waived  by  said  Templeton.  It  appears  undisput- 
ably,  however,  that  while  Mr.  Templeton  did  present  a  motion  for  the 
appellee  in  this  case,  he  was  not  otherwise  of  counsel  for  him  and  had 
no  authority  and  did  not  undertake  to  waive  the  filing  of  briefs  accord- 
ing to  the  rules.  Counsel  for  appellant  was  in  no  wise  misled,  since 
he  at  no  time  had  any  information  that  Mr.  Templeton  represented  ap- 
pellee or  in  any  manner  appeared  in  this  court  for  him,  nor  did  he  ever 
make  any  request  that  the  filing  of  briefs  in  the  lower  court  should  be 
waived  until  after  the  expiration  of  the  time  within  which  he  could 
ha?e  filed  briefs  under  the  most  liberal  interpretation  of  the  rules.  We 
therefore  overrule  appellant's  request  for  permission  to  file  briefs  and 
would  grant  the  prayer  of  appellee  to  dismiss  the  appeal,  were  it  not  for 
the  fact  that  an  inspection  of  the  record  discloses  fundamental  error 
for  which  the  cause  must  be  reversed. 

It  aflSrmatively  appears  that  the  County  Court,  from  which  this  ap- 
peal has  been  taken,  had  no  jurisdiction  over  the  amount  put  in  con- 
troversy by  appellee's  amended  petition.  The  cause  originated  in  the 
Justice  Court,  where  suit  was  instituted  on  May  17,  1906,  and  was  a 
^'suit  upon  damages  for  $192.'*  There  was  no  prayer  for  any  sum, 
whether  as  ''interest''  or  otherwise,  beyond  this  amount.  On  appeal  to 
the  County  Court  the  pleadings  of  the  plaintiff  were  amended  so  as  to 
claim  damages  for  four  head  of  cattle  at  $17  per  head,  amounting  to 
$68,  and  for  sixty-six  head  of  cattle  at  $2.00  per  head,  amounting  to 
$132,  aggregating  the  sum  of  $200,  and  closed  with  a  prayer  for  "judg- 
ment for  his  debt,  damages,  interest  and  costs  of  suit,  for  general  and 
special  relief,*'  etc.  Clearly  this  allegation,  under  the  authorities,  put 
the  amount  in  controversy  beyond  $200,  and  as  clearly  ousted  the  juris- 
diction of  the  County  Court  to  determine  the  cause  thus  appealed  from 
the  Justice  Court.  (Texas  &  Pac.  By.  Co.  v.  Walter  Hunt  &  Co.,  38 
Texas  Civ.  App.,  460.) 

In  determining  the  amount  in  controversy  for  the  purpose  of  ascer- 
taining the  jurisdiction  of  the  trial  court,  an  amended  petition  is  sup- 
posed to  speak  as  from  tiie  date  of  the  original  institution  of  the  suit, 
unless  it  *'sets  up  a. new  cause  of  action  or  increases  the  amount  original- 
ly sued  for  so  as  to  claim  an  amount  not  within  the  jurisdiction  of  the 
court."  (Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Underwood,  100  Texas,  284.) 
So  that,  if  appellee's  amendment  in  the  County  Court  had  merely  sought 
to  recover  $192,  with  interest  from  the  date  of  the  injury,  and  the  plead- 
ings in  the  Justice  Court  and  also  included  interest,  the  County  Court 
perhaps,  under  the  authority  cited,  would  not  have  lost  all  jurisdiction, 
even  though  the  accumulated  interest  to  the  time  of  trial,  when  added  to 
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the  sum  named^  would  have  exceeded  $200.  But  even  when  tested  by 
this  rule  the  amended  petition  stated  an  amount  beyond  the  jurisdiction 
of  the  County  Court,  because  the  pleadings  of  the  Justice  Court  not  only 
did  not  include  a  prayer  for  interest^  but  the  amended  pleadings  in  the 
County  Court  otherwise  increased  the  amount  in  controversy  by  placin;^ 
the  damages  at  exactly  $200.  So  that,  whether  the  case  of  Ft.  Worth 
&  Denver  City  Ry.  Co.  v.  Underwood  in  effect  overrules  the  case  of 
Texas  &  Pacific  By.  Oo.  v.  Hunt,  or  not,  the  amended  pleadings  in  any 
event  set  up  an  amount  beyond  the  appellate  jurisdiction  of  the  County 
Court. 

The  judgment  of  the  County  Court  is  reversed  and  the  cause  remanded 
with  instructions  to  dismiss  the  suit  unless  appellee  shall  reduce  his 
demand  to  $200. 

Reversed  and  remanded. 


MiNKiE  E.  Dteb  v.  J.  T.  McWhirteb. 

Decided  May  30,  1908. 

1.— 4leooBdAT7  Svldenoe— Svfflolenoy  of  Predicate— BeTitioa  on  AppeaL 

While  the  sufficiency  of  a  predicate  to  admit  secondary  evidence  is  addressed 
to  the  sound  discretion  of  the  trial  court,  the  exercise  of  such  discretion  in  a 
given  case  may  he  reviewed  by  an  Appellate  Court. 


— Znsufflcient  Predicate. 

As  a  predicate  for  the  admission  of  secondary  evidence  of  the  contents  of  a 
letter,  the  party  offering  the  evidence  testified,  in  substance,  that  he  did  not 
have  the  letter  with  him  at  the  time  of  the  trial  and  had  not  seen  it  lately, 
and  had  made  no  search  lor  it.     Held,  insufficient. 


S.- 

As  a  predicate  for  the  admission  of  secondary  evidence  of  the  contents  of 
a  letter,  the  party  claiming  to  have  received  the  same  testified,  in  substance, 
that  he  left  the  letter  at  a  certain  store  and  had  not  seen  it  since;  that  he 
did  not  know  where  the  letter  was  at  the  time  of  the  trial;  that  he  did  not 
think  it  important  enough  to  keep,  and  just  left  it  at  the  store.  Held,  insufll- 
cient. 

4. — ^Attorney  and  Client— PriTileged  Oommnnioation — ^Byidenoe. 

Statements  by  a  client  to  his  attorney  concerning  the  facts  of  a  suit  about 
to  be  filed,  are  privileged,  and  the  client  can  uot  be  required  to  divulge  the 
same  on  the  trial. 

5 — Contract — ^Performance — Cliarge. 

In  an  action  for  money  alleged  to  be  due  upon  a  contract,  the  court  charged 
the  jury  to  find  for  plaintiff  if  they  believed  from  the  evidence  that  he  had 
complied  with  his  contract  "as  a  person  should  do,  or  was  prevented  from  so 
doing  by  defendant."  Held,  that  the  phrase  "as  a  person  should  do"  was  sur- 
plusage and  should  have  been  omitted. 

Appeal  from  the  County  Court  of  Armstrong  County.    Tried  below 
before  Hon.  B.  D.  Doak. 

H.  B.  White  and  J.  S.  StalUngs,  for  appellant. 
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W.  A,  Wilson  and  J.  B,  Jackson,  for  appellee. — ^The  amount  of  proof 
leqnired  to  establish  the  loss  or  destruction  of  a  written  instrument, 
secondary  evidence  of  which  is  offered,  is  within  the  sound  discretion  of 
the  courts  and  will  not  be  disturbed  without  a  showing  of  clear  abuse 
of  discretion  and  manifest  error.  Talliferro  v.  Eice,  103  S.  W.,  466 ; 
Price  V.  Oatman,  77  S.  W.,  259;  Waggoner  v.  Alvord,  16  S.  W.,  1083; 
Mays  V.  Moore,  13  Texas,  88;  Cheatham  v.  Riddle,  8  Texas,  167. 

Any  statement  made  by  a  party  to  his  attorney  is  a  privileged  com- 
monication  and  can  not  be  inquired  into  without  the  consent  of  the 
client  and  the  attorney.  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Lock,  70  S.  W., 
456;  Birmingham  B,  ft  El.  Co.  v.  Wildman,  119  Ala.,  647  (24  So.,  548). 

PBESLER,  Associate  Justice. — This  suit  was  instituted  by  ap- 
pellee, as  plaintiff  below,  the  23d  day  of  February,  1907.  The  petition 
was  amended,  upon  which  amended  pleading  on  the  part  of  appellee 
trial  was  had.  It  was  in  substance  therein  alleged  that  on  October  the 
26th,  1905,  the  plaintiff  and  defendant  entered  into  a  written  contract 
inTolving  the  rent  of  defendant's  farm  near  Goodnight,  Texas,  in  Arm- 
strong County,  and  tiie  care  of  certain  live  stock  belonging  to  defend- 
ant ranging  in  her  pasture  adjoining  said  farm.  Said  contract,  as  set 
out  in  plaintiff's  said  amended  pleading,  is  here  set  out  in  full,  and  is 
in  words  and  figures  as  follows:  "Goodnight,  Texas,  Oct.  26,  1905. 
This  contract  is  entered  into  between  Mrs.  Minnie  E.  Dyer  and  Mr. 
J.  T.  McWhirter,  whereby  Mrs.  M.  E.  Dyer  agrees  to  rent  to  Mr.  J.  T. 
MeWhirter  her  farm  on  what  is  known  as  the  Sam  Dyer  place,  about 
two  miles  east  of  Goodnight,  from  December  1,  1905,  to  December  1, 
1906,  J.  T.  McWhirter  agreeing  to  plant  all  of  the  ground  now  in  cul- 
tiyation,  about  one  hundred  acres,  with  a  privilege  of  breaking  up  and 
planting  new  land  adjoining,  if  he  wishes.  He,  J.  T.  McWhirter,  to 
famish  implements,  work  stock  and  feed,  and  to  keep  fences  and  prem- 
ises in  good  repair.  The  rent  to  be  paid  by  him  to  Mrs.  Dyer,  one-third 
of  all  the  crop  raised,  to  be  delivered  in  the  stack.  The  stubble  remain- 
ing in  the  fields  after  crop  is  gathered  to  be  Mrs.  M.  E.  Dyer's  property. 
"When  the  crop  is  gathered  and  properly  stacked,  J.  T.  McWhirter  to 
give  Mrs.  M.  E.  Dyer  the  refusal  of  purchasing  such  amount  of  his  share 
of  the  crop  as  he  wished  to  dispose  of.  In  consideration  of  $240  per 
year  to  be  paid  by  Mrs.  M.  E.  Dyer  to  J.  T.  McWhirter,  the  latter 
agrees  to  keep  in  good  condition  and  in  working  order,  the  fences  and 
windmills  in  Mrs.  Dyer's  pasture  on  the  above  mentioned  place,  wind- 
mills to  be  oiled  at  least  once  a  week,  of tener  if  necessary ;  Mrs.  M.  E. 
Dyer  to  furnish  material  for  repairs.  Mr.  J.  T.  McWhirter  is  to  look 
after  Mrs.  M.  E.  Dyer's  stock,  both  cattle  and  horses,  in  said  pasture, 
and  give  them  such  food  and  attention  as  is  necessary  to  keep  .them 
in  good  condition,  and  prevent  them  from  straying,  and  to  move  same  as 
occasion  may  require.  Mrs.  M.  E.  Dyer  to  famish  the  necessary  feed 
and  stock  salt,  J.  T.  McWhirter  to  do  all  necessary  hauling  of  same. 

*Ttfr.  J.  T.  McWhirter  is  to  have  the  privilege  of  keeping  in  Mrs.  M. 
E.  Dyer's  pasture  on  said  place  forty  head  of  stock,  providing  they  are 
his  own  property.  J.  T.  McWhirter  agrees  to  feed  and  care  for  the  hogs 
belonging  to  Mrs.  M.  E.  Dyer  on  said  place,  for  which  Mrs.  M.  E.  Dyer 
agrees  to  give  him  one-hdf  of  the  increase.    J.  T.  McWhirter  agrees 
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to  see  that  no  property  belonging  to  Mrs.  M.  E.  Dyer  shall  be  removed 
from  above  place^  nor  will  he  recognize  or  act  apon  any  instructions 
relative  to  alove  property  except  coming  directly  from  Mrs.  M.  E.  Dver^ 
or  above  her  signature. 

(Signed)  J.  T.  McWhirter, 
Minnie  E.  Dyer.*' 

Plaintiff  alleged  in  his  said  amended  pleading  that  he  took  possession 
of  said  premises  under  the  contract  with  defendant,  and  in  all  things 
complied  with  the  terms  of  said  contract ;  that  he  cultivated  all  the  land 
upon  said  premises  formerly  in  cultivation,  and  that  he  set  aside  for  de- 
fendant one-third  of  the  crop  raised;  that  he  kept  in  good  repair  the 
premises  in  question,  including  fences  and  windmills,  complying  in  that 
particular  with  his  contract;  that  he  properly  fed  and  cared  for  the  cattle 
and  horses  belonging  to  defendant,  and  in  that  particular  in  all  things 
complied  with  said  contract ;  that  defendant  has  paid  him  for  such  serv* 
ices  only  the  sum  of  $60,  leaving  a  balance  due  him  under  his  contract 
amounting  to  $180,  which  amount  he  sought  to  recover.  He  further  al- 
leged that  he  purchased  repairs  for  one  of  the  windmills  in  question  at 
the  cost  of  $15,  for  which  defendant  refused  to  pay,  by  reason  of  such 
refusal  he  was  compelled  to  pay  for  same  himself.  Also  that  he  pur- 
chaBed  kaffir  corn  to  feed  defendant's  live  stock  paying  therefor  the  sum 
of  $24,  for  which  defendant  refused  to  pay,  and  that  he  sold  hides 
to  the  amount  of  $18  applying  same  on  said  last  item  of  indebtedness, 
leaving  a  balance  due  him  of  $6.00. 

He  further  alleged  that  defendant,  in  the  exercise  of  her  option  in  the 
rental  contract  hereinbefore  set  out,  agreed  through  her  agent,  H.  B. 
White,  to  purchase,  at  the  market  price,  his  entire  part  of  the  crop 
raised,  amounting  to  125  tons  in  all,  and  alleging  the  market  price  to  be 
$3.00  per  ton;  that  defendant  afterwards  refused  to  take  his  part  of 
said  crop,  as  she  had  agreed  to  do,  and  he  attempted  to  market  same 
and  succeeded  in  selling  23  tons  at  $3.50  per  ton;  that  by  reason  of 
defendant's  failure  to  take  said  crop  he  was  damaged  in  the  sum  of 
$284.50,  which  amount  he  also  sought  to  recover,  making  the  total 
amount  of  damages  sought  to  be  recovered  the  sum  of  $470.50. 

Appellant  pleaded  a  general  demurrer  and  several  special  exceptions 
to  appellee's  amended  pleading,  and  with  reference  to  the  merits  of  the 
case,  in  addition  to  the  general  issue,  pleaded  specially  and  by  way  of 
reconvention,  a  failure  on  the  part  of  appellee  to  comply  with  his  rental 
contract,  by  failing  and  refusing  to  properly  feed,  look  after  and  care 
for  the  cattle  mentioned  in  the  contract;  that  he  neglected  same,  by 
reason  of  which  neglect  30  head  of  said  cattle  reasonably  worth  $450 
died.  Appellant  also  alleged  in  said  plea  in  reconvention  that  appellee 
breached  his  said  contract  in  that  he  failed  to  keep  in  repair  the  fences 
and  windmills  on  the  leased  premises ;  that  he  failed  to  keep  the  wind- 
mills oiled  and  in  proper  repair,  by  reason  of  which  fact  they  became  an 
easy  prey  to  the  high  winds,  and  that  they  were  thereby  greatly  dam- 
aged in  the  sum  of  $75,  the  amount  alleged  that  it  would  require  to  put 
them  back  in  repair.  Appellant  alleged  that  appellee  having  breached 
his  said  contract  she  was  not  liable,  but  that  she  had  sustained  damages 
on  account  of  appellee's  said  failure  to  comply  with  said  contract  in  Uie 
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saiDB  of  money  just  mentioned,  which  amounts  she  sought  to  recover 
over  against  appellee. 

Trial  was  had  before  a  jury  on  September  5,  1907,  resulting  in  a 
Yerdiet  and  judgment  for  appellee  in  the  sum  of  $214.50^  and  for  the 
farther  recovery  of  sorghum  feed  left  on  the  leased  premises  by  appellee. 
Appellant  moved  for  a  new  trial  without  success,  gave  notice  of  appeal, 
filed  appeal  bond,  and  assignments  of  errors,  and  the  case  is  now  before 
this  court  for  revision. 

We  conclude  that  appellant's  first  assignment  of  error,  wherein  she 
complains  of  the  admission  in  evidence  over  her  objection,  in  the  testi- 
mony of  appellee,  of  the  contents  of  a  certain  letter  claimed  to  have  been 
received  from  appellant  instructing  appellee  not  to  feed  the  cattle  after 
April  15,  1906,  is  well  taken  and  should  be  and  the  same  is  here  sus- 
tained, and  that  as  shown  by  the  evidence  appellee  did  not  sufficiently 
account  for  the  loss  of  the  original,  nor  did  he  make  a  reasonably  dili- 
gent effort  to  produce  the  same  on  the  trial  of  this  case  in  order  to  be 
allowed  to  make  secondary  proof  of  the  contents  of  said  letter.  Appellee 
testified:  ''The  reason  I  quit  feeding  them  was  because  I  received  a 
letter  from  Mrs.  Dyer,  who  lived  in  Waverly,  Missouri,  in  which  she  told 
me  not  to  feed  later  than  the  15th  of  April.  I  have  not  got  this  letter 
with  me  and  have  not  seen  it  lately.  I  have  made  no  search  for  it. 
Twenty-eight  head  of  cows  died  during  March  and  April  of  that  year.'* 
The  case  of  Taliaferro  v.  Bice,  47  Texas  Civ.  App.,  3,  and  cases  there 
cited,  conclusively  sustain  our  holding  here  that  this  court  is  authorized  to 
inquire  into  the  sufficiency  of  the  proof  offered  as  a  predicate  for  the  ad- 
mission of  secondary  evidence  admitted  in  this  case,  and  that  while  ob- 
jections to  the  admission  of  secondary  evidence  are  addressed  to  the 
sonnd  discretion  of  the  trial  court,  it  is  not  an  arbitrary  discretion,  but 
a  discretion  subject  to  frequent  revision  by  the  appellate  courts,  and  the 
case  supra  and  authorities  there  cited  clearly  support  our  conclusion  here 
that  the  appellee  failed  to  satisfactorily  account  for  the  loss  of  the  origin- 
al letter  or  to  show  any  diligence  in  endeavoring  to  produce  it  in  the 
trial  court,  and  we  conclude  that  the  evidence,  to  wit,  the  contents  of 
the  letter  so  improperly  admitted,  materially  affected  to  appellant's 
prejudice  an  important  issue  in  this  case,  to  wit,  the  question  of  appellee's 
liability  for  the  loss  of  a  part  of  the  cattle,  for  which  loss  appellant  in 
her  plea  in  reconvention  sought  a  recovery  against  appellee. 

Appellant's  second  assignment  raises  in  substance  the  same  objection 
as  in  her  first  assignment;  as  to  the  admission  of  an  alleged  note  claimed 
by  appellee  to  have  been  written  him  by  one,  H.  B.  White,  as  agent  of 
appellant,  and  we  are  of  the  opinion  that  appellee's  testimony  offered  in 
support  of  the  admission  of  this  evidence  fails  to  show  such  effort  to 
produce  the  original  as  would  make  secondary  proof  admissible.  Appel- 
lee testified :  **I  left  the  note  from  Mr.  White,  in  which  he  wrote  me 
that  he  would  buy  the  feed  and  that  Mr.  Landers  would  help  to  weigh  the 
feed,  at  Mr.  Prather's  and  haven't  seen  it  since.  I  have  made  no  search 
for  it,  but  my  wife  told  me  she  did.  I  don't  know  where  it  is  now.  No, 
I  didn't  think  it  important  to  keep  it,  just  left  it  there."  We  therefore 
conclude  that  said  second  assignment  of  error  should  be  sustained. 

Appellant  in  her  third  assignment  of  error  complains  of  the  action  of 
the  court  in  refusing  on  cross-examination  of  appellee  to  permit  her  to 
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inquire  as  to  what  appellee  told  his  attorneys  at  the  time  the  original 
petition  was  drawn  and  filed  with  reference  to  the  price  then  claimed 
to  have  been  placed  by  appellee  on  some  feed,  the  price  of  which  is  in- 
volved in  this  suit.  We  are  of  the  opinion  that  the  question  and  the 
answer  sought  to  be  elicited  related  to  matters  that  were  privileged  com- 
munication between  appellee  and  his  counsel,  and  that  the  trial  court  cor- 
rectly held  that  they  were  not  admissible  in  testimony  over  appellee's 
objection.    Said  assignment  is  therefore  overruled. 

Appellant's  fourth  assignment  of  error,  which  is  to  the  effect  that  the 
trial  court  erred  in  permitting  J.  T.  Prather  to  testify  for  plaintiff  to  a 
material  fact,  to  wit,  the  contents  of  a  note  claimed  by  plaintiff  to  have 
been  written  by  H.  B.  White  as  agent  of  the  defendant,  we  conclude  to 
be  well  taken  and  said  assignment  is  here  sustained  because  it  does  not 
appear  from  the  evidence  that  the  original  had  been  satisfactorily  ac- 
counted for,  or  that  the  appellee  showed  diligence  in  searching  for  and 
endeavoring  to  have  said  letter  on  the  trial  of  this  case. 

Appellant's  fifth  assignment  of  error  attacks  the  first  paragraph  of  the 
court's  charge,  alleging  that  said  charge  failed  to  correctly  instruct  the 
jury  as  to  the  "issue  in  the  case."  We  are  of  the  opinion  that  in  succeed- 
ing paragraphs  of  the  court's  charge  the  force  of  this  objection  is  removed 
as  to  the  particular  matter  complained  of  and  as  set  forth  in  appellant's 
statement  under  this  assignment,  and  further,  that  if  the  objection  were 
well  taken  appellant  under  the  rules  waived  the  same  by  not  requesting 
a  special  charge.    The  assignment  is  overruled. 

We  conclude  that  the  phrase  "as  a  person  should  do"  embraced  in  the 
second  paragraph  of  the  court's  charge  is  subject  to  criticism  as  being 
surplusage  and  unnecessary  and  should  have  been  omitted  in  framing 
said  paragraph  of  the  charge. 

We  are  of  the  opinion  that  appellant's  seventh  assignment  of  error 
should  be  sustained.  The  assignment  complains  of  the  following  para- 
graph of  the  court's  charge :  "Plaintiff  pleads  that  if  you  find  that  plain- 
tiff has  failed  to  comply  with  contract,  that  he  be  allowed  reasonable 
compensation  for  his  services.  Upon  this  branch  of  the  case  you  are  in- 
structed that  if  you  find  and  believe  from  the  evidence  that  plaintiff's 
damages,  if  any,  are  a  smaller  sum  than  the  balance,  if  any,  of  the  con- 
tract price  yet  unpaid  for  such  services,  then  you  will  find  for  plaintiff 
such  difference,  if  any,  and  so  say  by  your  verdict."  We  are  of  the  opin- 
ion that  the  charge  should  have  been  so  framed  as  to  have  instructed  the 
jury  as  follows :  "Plaintiff  pleads  that  if  you  find  the  plaintiff  has  failed 
to  comply  with  the  contract  that  he  be  allowed  reasonable  compensation 
for  his  services.  Upon  this  branch  of  the  case  you  are  instructed  that  if 
you  find  and  believe  from  the  evidence  that  plaintiff  did  breach  said  con- 
tract, but  you  further  find  and  believe  from  the  evidence  that  defendant's 
damages,  if  any,  are  a  smaller  sum  than  the  balance,  if  any,  of  the  rea- 
sonable value  of  plaintiff's  services,  not  to  exceed  the  contract  price 
thereof,  then  you  will  find  for  plaintiff  such  difference,  if  any,  and  so  say 
by  your  verdict." 

Appellant's  eighth  assignment  is  overruled,  it  not  appearing  from  the 
record  that  appellant  in  the  trial  court  requested  a  special  charge  em- 
bracing the  matter  complained  of.  Her  assignment,  therefore,  can  not 
be  considered  here  under  the  rules. 
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We  are  of  the  opinion  that  the  court^s  general  charge  sufficiently  sub- 
mitted under  the  law  the  matters  complained  of  in  appellant's  ninth  and 
tenth  assignments  of  error  and  said  assignments  are  therefore  overruled. 

We  conclude^  because  of  the  errors  complained  of  in  appellant's  first, 
second  and  fourth  assignments  hereinbefore  sustained,  that  this  case 
should  be  and  the  same  is  hereby  reversed  and  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Stbphbnyillb  Nosth  &  South  Texas  Railway  Company  v.  S.  R. 

MOOBE  ET  All. 
Decided  May  30,  1908. 

1. — ^Bmlneat  Domain — Ck^ademnatioa  Proeeedinffi— Irrelevant  Evidenoe. 

In  a  statutory  proceeding  to  condemn  land  for  a  railroad  right  of  way, 
evidence  to  the  effect  that  the  farm  in  controversy  was  damaged  by  the  manner 
in  which  the  roadbed  was  constructed  thereby  interfering  with  the  natural  flow 
of  the  water  on  the  farm,  was  irrelevant  and  its  admission  was  reversible  error. 

S. — Appeal — ^Praotioe— Conflict  between  Bill  of  Exception  and  Statement  of 

Pkets. 

It  seems  that  when  a  conflict  exists  between  a  statement  of  facts  on  appeal 
and  an  explanation  attached  to  a  bill  of  exception  by  the  trial  judge,  the  state- 
ment of  facts  will  prevail. 

S. — Condemnation — ^Bnrden  of  Proof. 

In  a  statutory  condemnation  proceedinff,  the  burden  is  upon  the  owner  of 
the  property  sought  to  be  taken  to  prove  the  market  value  of  the  same. 


When  the  verdict  is  in  favor  of  the  plaintiff  in  a  condemnation  proceeding, 
the  judgment  should  expressly  condemn  the  land  to  the  plaintiff's  use. 

Appeal  from  the  County  Court  of  Erath  County.  Tried  below  before 
Hon.  M.  J.  Thompson. 

Marshall  Ferguson,  for  appellant. 

Nugent  &  Carter,  for  appellees. 

SPEER,  Associate  Justice. — This  is  a  proceeding  by  which  the  ap- 
pellant sought  to  condemn  land  belonging  to  appellees  for  a  railroad  right 
of  way,  and  in  which  the  appellees  sought  to  recover  the  damages  in- 
cident to  such  condemnation.  There  was  a  judgment  in  favor  of  appel- 
lees for  nine  hundred  and  eighty-five  dollars,  from  which  the  railroad 
company  has  appealed. 

It  is  unnecessary  to  discuss  appellant's  first  assignment  of  error  with 
reference  to  the  testimony  of  the  witness  J.  A.  Moore,  whose  objection- 
able answer  appears  to  have  been  brought  out  by  appellant  itself,  since 
the  cause  must  be  reversed  for  another  ruling  of  the  court  and  appellant 
will  hardly  ask  the  witness  this  question  again. 

The  error  for  which  the  cause  must  be  reversed  was  in  admitting  tes- 
timony, over  the  objections  of  appellant,  to  the  effect  that  the  farm  in 
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controversy  was  damaged  by  reason  of  the  fact  that  the  company  had  so 
constructed  its  roadbed  as  to  interfere  with  tiie  natural  flow  and  couiae 
of  the  water  on  said  farm,  thereby  washing  and  depreciating  the  value 
thereof.  It  is  not  contended  by  appellees,  nor  does  the  view  seem  to  have 
been  entertained  by  the  trial  juage,  that  appellant's  negligence  in  this 
particular  would  constitute  a  proper  issue  in  this  condemnation  proceed- 
ing fsee  Kirby  v.  Panhandle  ft  Oulf  By.  Co.,  39  Texas  Civ.  App.,  252) ; 
but  the  ruling  is  accounted  for  by  the  explanation  of  the  trial  court  to  the 
bill  of  exceptions  that  the  testimony  was  admitted  in  rebuttal  of  the 
witness  Stephen,  who  had  testified  for  the  railway  company  that  the 
embankment,  ditches,  etc.,  made  by  the  railroad  company  were  a  benefit 
to  the  land,  but  the  statement  of  facts  as  made  up  and  agreed  to  by  coun- 
sel for  both  parties  does  not  contain  this  testimony  and  the  ruling  there- 
fore xmder  the  authority  cited  becomes  erroneous. 

The  general  charge  of  the  court  correctly  placed  the  burden  of  proof 
upon  appellees  (Elliott  on  Railroads,  sec.  1035a,  and  authorities  there 
cited),  and  if  it  did  not  go  far  enough  and  specifically  place  upon  them 
the  burden  of  proving  the  market  value  of  the  land  actually  taken,  it 
was  an  omission  merely  which  could  avail  appellants  nothing  in  the 
absence  of  a  request  for  a  special  instruction  to  that  effect. 

The  verdict  and  judgment  ought  to  have  condemned  tiie  land  actually 
taken  in  favor  of  appellant,  but  the  failure  to  do  so  would  not  of  itsdf 
perhaps  work  a  reversal  of  the  case.  See  San  Antonio  ft  A.  P.  By.  Co. 
V.  Knoepfli,  82  Texas,  270. 

For  the  error  in  admitting  testimony  as  to  the  negligent  construction 
of  appellant's  roadbed,  the  judgment  is  reversed  and  the  cause  remanded 
for  another  trial. 

Bev^ned  and  remanded. 


MissouBi,  Kansas  ft  Tbxas  Railway  Company  bt  al.  v.  Ira  W.  Wobd. 

Decided  May  30,  1908. 

1.— Carrier  of  liye  Stock— Injury— Measure  of  Bamair^— Gate  Blioniied. 

It  is  now  well  settled  that  no  distinction  in  the  rule  for  the  measure  of 
damages  is  made  between  cattle  negligently  injured  in  transportation  to  market 
for  immediate  sale,  and  those  intended  for  gprazing  and  later  sale.  In  either  case 
the  actual  loss  to  the  shipper  is  the  lessened  value  of  his  property  at  the  time 
of  arrival  at  destination  that  has  been  proximately  caused  bv  the  negligence  of 
the  carrier.  But  in  the  case  of  those  intended  for  grazing  facts  subsequent  to 
the  arrival  of  the  injured  cattle,  such  as  slow,  rapid  or  ultimate  entire  recovery, 
may  be  looked  to  in  ascertaining  what  was  the  real  condition  and  loss  at  the 
time  of  arrival  Oulf,  G.  k  S.  F.  By.  Ck>.  v.  Godair,  8  Texas  Civ.  App.,  614,  dia^ 
cussed. 


S. — Same— Injury  to  Stock  Cattle— Evidence. 

For  the  purpose  of  enabling  the  jury  to  determine  what  was  the  real  de- 
preciation in  value  of  stock  cattle,  or  cattle  not  intended  for  immediate  sale,  by 
reason  of  bruises  and  other  temporary  injuries  received  during  transportation, 
evidence  is  admissible  as  to  the  length  of  time  it  required  for  them  to  recover, 
and  the  ultimate  effect  of  the  injuries  shown  by  the  evidence.  The  exclusion  of 
evidence  to  this  ^ect  in  the  present  case  held  reversible  error.  Chief  Justioe 
Conner  concurs  in  the  general  rule,  but  dissents  as  to  the  reversal  in  this 
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S.— Praetioe  on  Appeal— Snpplementinflr  Statement  of  Faoti. 

A  statement  of  facts  regularly  agreed  to  and  certified  by  the  trial  judge 
can  not  be  supplemented,  contra^ctiS  or  modified  on  appeal  by  the  stenog- 
rapher's notes  of  the  evidence  taken  on  the  trial,  even  though  both  parties  admit 
the  correctness  of  the  notes  and  consent  that  they  might  be  considered  by  the 
Appellate  Court. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Irbj  Dunklin. 

Coke,  Miller  &  Coke  and  Spoonts,  Thompson  &  Barwise,  for  appel- 
lants M.  K.  &  T.  By.  Cos. 

Cappsj  Caniey,  Hanger  4i  Short,  for  appellee. — ^The  proper  measure 
of  damage  as  to  cattle  which  were  injured  in  the  shipment^  and  were 
bruised,  skinned  and  otherwise  suffered  damage,  was,  as  submitted  by 
the  court,  the  difference  in  the  market  value  at  the  time  and  place  of 
destination  in  the  condition  in  which  they  did  arrive,  and  the  market 
value  of  the  cattle  at  such  time  and  place  in  the  condition  in  which  they 
ahonld  have  arrived,  independent  of  whether  such  cattle  were  destined 
for  the  immediate  market,  or  were  to  be  put  on  pasture  and  later  on 
the  market.  Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Kyser  &  Suther- 
land, 87  S.  W.,  389 ; ;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Stanley,  89  Texas, 
42;  Gulf,  C.  ft  S.  P.  By.  Co.  v.  Hume  Bros.,  87  Texas,  211 ;  New 
York,  L.  E.  &  W.  By.  Co.  v.  Estill,  147  XJ.  S.,  591 ;  St.  Louis  S.  W.  By. 
Co.  V.  Hunt,  81  S.  W.,  322 ;  Southern  Kansas  By.  Co.  of  Texas  v.  J.  W. 
Burgess  Company,  90  S.  W.,  189. 

The  ruling  of  the  court  was  correct  for  the  reason  that  appellants  pro- 
pounded the  inquiry  to  the  witness  as  to  the  depreciation  or  damage  to 
the  cattle,  judging  from  what  he  saw  of  the  cattle  at  the  time  of  their 
arrival,  coupled  with  what  he  saw  of  their  recovery  afterwards,  and  did 
not  confine  the  inquiiy  to  the  damage  at  the  time  and  place  of  their 
destination  or  arrival,  and,  in  addition,  the  witness  had  not  qualified 
to  answer  the  question  propounded,  and  the  same  was  in  the  nature  of 
a  conclusion,  and  the  witness  had  not  stated  that  he  had  seen  the  cattle 
before  they  were  shipped,  or  while  they  were  being  shipped,  and  in 
addition  the  substance  of  the  answer  called  for  by  the  question  was  after- 
wards given  by  the  witness  McElroy.  Texas  &  P.  By.  Co.  v.  Sherrod, 
87  S.  W.,  363 ;  Texas  &  P.  By.  Co.  v.  Murtishaw,  78  S.  W.,  953 ;  Chicago, 
K.  I.  ft  T.  By.  Co.  V.  Long,  65  S.  W.,  882. 

CONNEB,  Chiep  Justice. — ^This  is  an  appeal  by  the  two  latter 
named  appellants  from  a  judgment  in  favor  of  the  first  named  appellant, 
and  for  appellee  in  the  sum  of  six  thousand  dollars  as  damages  to  ship- 
ments of  about  three  thousand  and  sixty-eight  head  of  cattle  made  in 
April,  1906,  by  appellees  over  the  transportation  lines  named  from 
Brady,  Texas,  over  the  Pt.  Worth  &  Bio  Grande  Bailway  to  Port  Worth, 
Texas,  and  from  thence  over  the  lines  of  the  appellant  railways  to 
Denison  and  on  to  Antoyne,  Indian  Territory. 

The  negligence  alleged  and  supported  by  the  evidence  consisted  of 
unnecessary  delays  and  of  unnecessary  rough  handling  between  Port 
Worth  and  Antoyne,  which  proximately  restdted  in  tiie  death  of  three 
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hundred  and  thirty-eight  head  of  cattle  and  damage  in  a  large  amount 
to  the  remainder.  It  is  agreed,  among  other  necessary  things,  that  the 
evidence  shows  that  the  cattle  involved  in  the  controversy  were  gath- 
ered and  driven  to  Brady  from  a  grazing  district  about  one  hundred  and 
twenty-five  miles  distant,  and  that  the  cattle  were  what  are  termed 
^^stock  cattle,^'  consisting  mostly  of  cows  intended  for  pasturage  in  the 
Indian  Territory  and  subsequent  sale.  The  evidence  was  conflicting 
on  the  issue  made  by  the  pleadings  of  whether  the  cattle  were  in  reason- 
ably fair  shipping  condition  when  placed  on  the  cars  at  Brady.  Appel- 
lee's testimony  shows  that  the  cattle  were  thin  but  in  a  reasonably  fair 
shipping  condition  at  the  time  of  shipment,  and  that  had  the  cattle  been 
transported  with  reasonable  care  and  without  unnecessary  delay,  but  a 
small  percent  of  loss  would  have  occurred.  The  testimony  of  appel- 
lants, however,  tended  to  show  that  the  cattle  were  more  than  ordinarily 
thin  and  weak,  and  that  by  reason  of  the  long  distance  they  had  been 
driven  and  of  their  condition  they  were  not  reasonably  fit  for  shipping, 
and  that  a  considerable  loss  would  naturally  be  expected  in  making  a 
shipment  of  the  kind.  It  is  also  admitted  that  the  evidence  on  the 
issues  of  negligence  was  conflicting,  it  being  admitted  that  it  is  sufficient 
to  sustain  a  finding  either  way.  It  also  appears  that  of  the  cattle  ship- 
ped a  large  number  were  injured  and  damaged  and  about  three  hun- 
dred and  sixty  head  died  as  the  proximate  result,  as  appellee's  testimony 
tended  to  show,  of  the  negligence  charged.  The  market  value  of  the 
cattle  at  Antoyne  was  from  sixteen  and  one-half  to  seventeen  and  one- 
half  dollars  per  head,  and  in  the  opinion  of  appellee's  witnesses  the 
market  value  of  the  cattle  which  arrived  and  did  not  die  was  depreciated 
from  three  and  one-half  to  four  and  one-half  dollars  per  head. 

The  court  instructed  the  jury  that  if  they  should  find  from  the  evi- 
dence the  necessary  elements  of  plaintiff's  recovery  as  set  forth  in  the 
charge,  they  should  *'find  for  plaintiff  the  amount  you  believe  would 
have  been  the  market  value"  of  the  cattle  that  were  killed  upon  arrival 
at  Antoyne,  and  if  the  jury  should  find  by  reason  of  the  negligent  delay 
and  excessive  rough  handling  charged  "the  market  value  at  Antoyne 
of  the  cattle  reaching  that  destination  alive  at  the  time  of  their  arrival, 
was  depreciated,  then  you  will  find  for  the  plaintiff  for  the  amount  of 
such  depreciation,  against  the  defendant  or  defendants  so  causing  the 
same." 

No  contention  is  made  by  appellants  that  the  measure  of  damages  as 
to  the  cattle  that  were  killed  was  incorrectly  submitted.  The  contention 
pressed  upon  us  in  substance  is  that  it  appearing  that  the  cattle  were 
stock  cattle  not  intended  for  immediate  sale  upon  arrival  at  Antoyne, 
but  intended  for  grazing  and  later  sale,  appellee's  measure  of  damage  as 
to  the  cattle  arriving  in  an  injured  condition  only,  was  not  "depreciation 
in  the  market  value  of  the  cattle  at  the  time  of  arrival,  but  the  actual 
loss  sustained,"  and  the  case  of  the  Gulf,  Colorado  &  Santa  Fe  Railway 
Company  v.  Godair,  3  Texas  Civ.  App.,  514,  by  this  court,  is  cited  in 
support  of  the  contention  stated.  The  Godair  case  was  one  of  a  ship- 
ment of  cattle  from  Colorado  City,  Texas,  to  Willow  Springs  in  the 
Indian  Territory,  with  negligence  and  injuries  charged  similar  to  those 
of  this  case.  As  we  read  the  Godair  case,  however,  it  is  not  necessarily 
in  conflict  with  the  charge  of  the  court  now  under  consideration.     On 


1908.]  M.  K.  &  T.  Ry.  €o.  v.  Word.  209 

the  contrary^  the  general  rule  for  measuring  the  damage  as  stated  by 
the  court  in  the  case  now  before  us  was  distinctly  recognized  in  the 
Qodair  case.  But  it  was  stated  that  "there  was  evidence  tending  to 
show  that  the  cattle  upon  their  arrival  at  Willow  Springs  appeared  to 
have  sustained  much  greater  injury  than  subsequently  proved  to  have 
been  the  case ;  and^  as  appellee  retained  them  until  the  real  damage  was 
ascertained,  appellant  contends  that  he  should  have  been  restricted  to 
the  actual  loss  he  had  sustained  and  not  allowed  to  recover  the  amount 
that  erroneously  appeared  to  have  been  received  when  the  cattle  first 
arrived/'  and  the  court  adopted  the  contention  contained  in  the  quota- 
tion. In  this  the  court  was  doubtless  correct  under  the  facts  of  that 
case,  but  the  opinion  distinctly  proceeds  upon  the  theory  that  compen- 
sation for  the  actual  loss  is  the  great  desideratum  in  applying  the  meas- 
ure of  damage  in  every  case. 

But  whatever  view  may  be  taken  of  the  Godair  case,  we  think  it  now 
well  settled  by  subsequent  cases  that  no  distinction  in  the  rule  for  the 
measure  of  damages  is  made  between  cattle  negligently  injured  in 
transportation  shipped  to  market  for  immediate  sale,  and  those  intended 
for  grazing  and  later  sale.  In  either  case  the  actual  loss  to  the  shipper 
is  the  lessened  market  value  of  his  property  at  the  time  and  place  of  ar- 
rival at  destination  that  has  been  proximately  caused  by  the  negligence 
of  the  carrier.  *  To  hold  otherwise  is  to  adopt  a  less  certain  rule,  and  to 
give  the  carrier  the  benefit  of  the  increased  time  and  hazard  involved 
in  a  recovery  from  the  injuries.  Of  course,  facts  subsequent  to  the  ar- 
rival of  injured  cattle,  such  as  slow,  rapid,  or  ultimate  entire  recovery, 
may  be  looked  to  in  ascertaining  what  was  the  real  condition  and  loss  at 
the  time  of  arrival,  but,  as  stated,  in  every  case  the  measure  of  shipper's 
damage  is  to  be  fixed  as  of  the  time  of  the  arrival  of  the  injured  cattle 
at  the  point  of  destination.  See  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Kyser  &  Sutherland,  87  S.  W.,  389 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Stan- 
ley, 89  Texas,  42 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hume  Bros.,  87  Texas, 
211;  New  Ybrk,  L.  E.  &  W.  Rv.  Co.  v.  Estill,  147  U.  S.,  592;  St. 
Louis  S.  W.  Ry.  Co.  v.  Hunt,  81  S.  W.,  322;  Southern  Kansas  Ry. 
Co.  of  Texas  v.  J.  W.  Burgess  Co.,  90  S.  W.,  189. 

A  question  with  which  we  have  had  more  difficulty,  however,  arises 
from  the  action  of  the  court  in  excluding  certain  evidence.  The  appel- 
lants sought  to  show,  in  substance,  that  the  bruises,  injuries,  and  skinned 
places  observed  by  the  witness  McElroy  did  not  "affect  the  cattle  with 
reference  to  their  grazing,  going  on  the  grass  and  recuperating,*'  and 
that  when  the  witness  saw  the  cattle  in  June  they  seemed  to  have  fully 
recovered  from  injuries,  and  that  they  presented  no  evidence  of  injury 
at  the  time  they  were  shipped  out  in  October  following.  We  are  all  of 
opinion  that  this  evidence  was  admissible,  not  for  the  purpose  of  show- 
ing the  market  value  of  the  cattle  in  October  or  at  any  time  other  than 
at  the  time  and  place  of  delivery,  but  as  tending  to  show  the  real  con- 
dition and  loss  at  that  time.  Appellee,  indeed,  had  the  lawful  right  to 
sell  his  injured  cattle  immediately  upon  delivery  in  their  injured  con- 
dition, and  would  in  that  event  have  been  entitled  to  recover  the  full 
amount  of  their  depreciated  value  on  tlie  market  as  the  facts  then  es- 
tablished it,  but  the  cattle  were  not  sold,  and  it  often  appears  that  sub- 
Vol.  LL  Civil— 14. 
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sequent  developments  show  that  the  real  injuries  at  the  time  of  arrival 
are  greater  or  less  than  was  apparent,  and  we  think  that  for  the  pur- 
pose of  determining  what  was  the  real  injury  and  the  real  depreciation 
in  value  the  jury  were  entitled  to  consider  not  only  the  condition  and 
appearance  of  the  cattle  at  the  time^  buft  the  rapidity  with  which  they 
recovered,  if  they  did  rapidly  recover,  and  the  ultimate  effect  of  the 
skinned  and  bruised  places  shown  by  the  evidence.  This,  we  think,  is 
the  principle  applied  in  the  Godair  case  before  cited,  and  the  majority 
are  of  opinion  that  the  error  of  the  court  in  excluding  the  evidence  in- 
dicated will  require  a  reversal  of  the  judgment,  inasmuch  as  there  is  no 
statement  of  facts  and  the  verdict  fails  to  specify  whether  the  damages 
allowed  by  the  jury  were  wholly  or  partly  because  of  the  cattle  killed,  or 
wholly  or  partly  because  of  injuries  to  them  merely.  The  writer,  how- 
ever, inclines  to  a  contrary  view.  The  witness  McElroy  was  permitted 
to  state  that  in  his  opinion  the  injuries  and  bruises  he  saw  upon  them 
did  not  affect  their  market  value,  and  a  Texas  jury  would  ordinarily 
know  as  matter  of  common  knowledge  that  appellee^s  cattle  did  in  fact 
apply  themselves  to  grazing  and  ultimately  recovered,  it  appearing  in 
the  agreed  statement  of  the  evidence  that  of  the  cattle  now  under  con- 
sideraition  no  bones  were  broken,  horns  knocked  off,  or  greater  injuries 
inflicted  than  bruises,  skinned  places,  etc.  This  view  seems  to  be  given 
additional  force  from  the  fact  that  tiie  verdict  and  judgment  in  appel- 
lee's favor  for  six  thousand  dollars  is  but  forty  dollars  less  than  the 
lowest  agreed  value  of  the  cattle  that  actually  died  during  the  trans- 
portation. The  error  of  the  court,  therefore,  would  seem  not  sufficiently 
prejudicial  to  require  a  reversal.  However,  in  accordance  with  the  opin- 
ion of  the  majority,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial. 

ON  MOTION  FOB  REHEABING. 

Appellants  have  presented  for  consideration  a  copy  of  the  stenog- 
rapher's notes  of  the  questions  and  answers  of  the  witness  McElroy 
on  the  trial  below.  The  copy  is  duly  certified  and  appellee  admits  its 
correctness  and  consents  to  its  consideration.  From  this  it  would  appear 
that  substantially  the  evidence,  because  of  the  rejection  of  which  the 
judgment  below  was  reversed,  was  in  fact  before  the  jury.  We  are  of 
the  opinion,  however,  that  the  copy  can  not  be  considered.  We  know  of 
no  authority  for  so  modifying,  contradicting  or  supplementing  the  state- 
ment of  facts  regularly  agreed  to  and  approved  by  the  trial  judge  as 
provided  by  the  statute.  But  if  we  could  do  so,  the  force  of  the  evidence 
must  have  been  greatly  weakened  by  the  repeated  rulings  of  the  court 
excluding  the  testimony  of  the  witness  McElroy  tending  to  show  that  the 
injuries  visible  upon  the  cattle  after  arrival  at  Antoyne  were  not  such 
as  to  interrupt  or  impede  their  capacity  and  disposition  to  at  once  begin 
grazing  and  recuperate  and  their  early  entire  recovery  therefrom,  and 
hence  would  seem  most  certainly  to  have  required  the  submission  of 
appellants'  special  charge  No.  6,  which  was  rejected  by  the  court.  This 
charge  was  to  the  effect  that  if  the  jury  found  that  the  cattle  not  killed 
were  not  intended  for  immediate  sale,  but  to  be  grazed  and  shipped  to 
market  at  a  later  period,  and  that  if  the  jury  found  that  said  cattle 
while  on  the  pasture  did  recuperate^  *'and  that  the  real  injuries  to  said 
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cattle^  if  any^  were  not  so  great  as  apparently  seemed  upon  their  arrival^ 
then  the  jury  should  take  such  for  a  circumstance  in  determining  what 
was  the  real  depreciation  of  said  cattle.'^  This  charge  substantially  em- 
bodies the  rule  applied  in  our  original  opinion.  So  that  on  the  whole 
we  think  the  motion  for  rehearing  must  be  overruled. 

Reversed  and  remanded. 


FissT  Bans  of  Merxbns  y.  Fritz  Steffens. 

Decided  May  30,  1008. 

L—Terdiot— Judgment 

In  a  suit  for  damages  for  the  levy  of  an  execution,  upon  the  ground,  among 
others,  that  the  judgment  on  which  the  execution  issued  had  been  satisfied 
before  the  execution  issued,  and  where  the  court  by  its  charge  limited  the  right 
of  the  plaintiff  to  recover  to  a  findins  by  the  jury  that  the  judgment  had  been 
satisfied,  a  verdict  in  favor  of  plaintiff  necessarily  involved  a  finding  that  the 
judgment  bad  been  satisfied,  and  was  sufficient  to  support  a  judgment  cancelling 
the  judgment. 

1— Charges — BepetitioB — ^Vndue  Promlnenoe  to  Znne. 

Upon  an  issue  of  exemplary  damages  for  the  levy  of  an  execution  upon 
property  alleged  to  be  exempt,  special  charges  considered,  and  held  to  em- 
phasize said  issue  unduly,  and  calculated  to  impress  the  jury  with  the  belief 
that  in  the  opinion  of  the  court  plaintiff  was  entitled  to  recover. 

a^-Ezeaplary  Bamaget— Bule. 

To  warrant  a  recovery  for  exemplary  damages  there  must  be  some  bad 
motive  or  such  reckless  conduct,  either  intentional  or  grossly  negligent,  as  shows 
a  conscious  disregard  for  the  rights  of  another.  Charge  considered,  and  held 
erroneous. 

C— Szeaptions — ^Levy  of  Execution— Damagei. 

One  who  knowingly  causes  an  execution  to  be  levied  on  exempt  property 
with  the  intent  to  harass  and  oppress  the  debtor,  is  liable  for  exemplary  dam- 


Appeal  from  the  District  Court  of  Hill  County.  Tried  below  before 
Hon.  W.  C.  Wear. 

Morrow  &  Smithdealj  for  appellant. 

Prendergast  £  Williarivson,  for  appellees. 

BOOKHOUT,  Associate  Justice. — This  suit  was  brought  by  appel- 
lee against  appellant  for  damages  on  account  of  the  levy  of  an  execu- 
tion. It  is  charged  that  the  property  seized  was  exempt  property  and 
that  the  judgment  on  which  the  execution  was  issued  was  satisfied  prior 
to  the  issuance  of  the  execution.  The  plaintiff  claimed  actual  damages 
and  exemplary  damages.  The  trial  before  a  jury  resulted  in  a  verdict 
in  favor  of  the  plaintiff  for  actual  and  exemplary  damages,  upon  which 
the  court  rendered  judgment.  Motion  for  a  new  trial  was  overruled 
from  which  this  appeal  was  prosecuted. 

It  is  insisted  that  there  being  no  finding  by  the  jury  that  the  judg- 
ment upon  which  the  execution  issued  was  satisfied,  the  court  was  not 


212  Texas  Civil  Appeals  Hbports,  Vol.  61.  [May, 

authorized  to  cancel  it.  In  other  words,  that  the  verdict  does  not  sup- 
port the  judgment.  While  the  verdict  does  not  contain  a  specific  find- 
ing that  the  judgment  upon  which  the  execution  issued  had  been  satis- 
fied as  to  Fritz  Steffens  at  the  time  of  its  issuance,  it  is  clear,  from 
the  record,  that  their  verdict  necessarily  embraces  such  finding.  Para- 
graph one  of  the  charge  instructed  the  jury  to  find  for  plaintiff  for 
the  value  of  the  cotton  levied  upon,  which  was  growing  and  ungathered 
upon  the  plaintiff's  homestead,  the  same  being  exempt  from  execution. 
In  paragraph  two  they  were  instructed,  in  substance,  that  if  they  found 
that  the  judgment  upon  which  the  execution  was  issued  had  been  satisfied 
as  to  Fritz  Steffens  when  the  execution  issued,  then  they  were  author- 
ized to  find  for  plaintiff  the  value  of  "the  cotton  that  had  been  gathered 
and  in  the  wagon,  and  the  coal,  which  was  levied  upon  by  virtue  of 
said  execution.*'  These  are  the  only  paragraphs  of  the  charge  authoriz- 
ing a  recovery  for  actual  damages.  The  execution  was  levied  upon  cot- 
ton standing  ungathered  in  the  field,  also  on  cotton  in  the  seed  "which 
had  been  picked  and  in  the  wagon,  and  on  about  twenty-six  tons  of  coal. 
It  is  clear  from  the  verdict  that  it  embraced  a  finding  for  the  seed 
cotton  in  the  wagon  and  the  coal.  The  charge  did  not  authorize  a  re- 
covery therefor,  unless  the  jury  first  found  the  judgment  upon  which 
the  execution  issued  had  prior  to  its  issuance  been  settled  as  to  Fritz 
Steffens.  The  verdict  is  as  follows :  ''We,  the  jury,  find  for  the  plaintiff 
the  sum  of  ($917.60)  nine  hundred  seventeen  dollars  and  sixty  cents 
actual  damages,  and  ($250.00)  two  hundred  and  fifty  dollars  exemplary 
damages.'* 

The  plaintiff  entered  a  remittitur  for  $195,  the  value  of  twenty-six 
tons  of  coal  at  $7.50  per  ton,  and  judgment  was  entered  on  the  balance 
of  the  verdict,  and  the  judgment  upon  which  the  execution  issued  was 
canceled  as  to  Fritz  Steffens. 

At  the  request  of  plaintiff  the  trial  court  gave  a  special  charge  as 
follows :  "That  the  cotton  that  was  growing  on  his  home  near  Walling 
was  exempt  property  and  the  same  was  not  subject  to  a  levy  of  the  exe- 
cution issued  on  September  14,  1906,  and  if  you  believe  from  the  evi- 
dence that  the  defendants  wilfully  caused  such  execution  to  be  levied 
on  such  cotton  for  the  purpose  of  injuring,  oppressing  or  harassing 
plaintiff,  in  addition  to  the  value  of  said  cotton  he  is  entitled  to  ex- 
emplary damages  in  such  sum  as  to  you  may  seem  proper  under  the 
evidence." 

The  main  charge  in  paragraphs  6,  8  and  9  thereof  fairly  submitted 
the  issue  of  exemplary  damages  and  in  addition  thereto,  the  court  gave 
the  appellee's  special  charge  above  quoted  and  his  special  charge  No. 
3  as  follows:  "If  you  believe  from  the  evidence  that  an  agreement  of 
settlement  was  made  between  plaintiff  and  defendant  of  the  judgment 
recovered  by  the  First  Bank  of  Mertens  against  Paul  &  Steffens  and 
August  Gherring,  and  that  to  consummate  such  settlement,  plaintiff, 
Fritz  Steffens,  executed  his  notes  for  eight  hundred  dollars  and  secured 
pajrment  of  same  by  chattel  mortgage,  and  that  after  said  settlement  had 
been  effected  that  defendants  had  issued  out  of  the  District  Court  of 
Hill  County,  Texas,  an  execution  on  September  14,  1906,  and  directed 
the  levy  of  such  execution  on  the  property  of  plaintiff,  then  and  in  that 
event  such  acts  would  be  wrongful,  and  if  you  find  such  fad;s  are  true 
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then  you  are  directed  and  instructed  that  you  will  find  for  plaintiff  such 
sum,  in  addition  to  the  value  of  his  cotton  and  coal  so  levied  on,  for 
exemplary  damages  as  in  your  opinion  from  the  evidence  plaintiff  would 
be  entitled  to  for  the  infliction  of  such  wrong  upon  him/'  The  giving 
of  these  special  charges  was  error.  They  unduly  emphasized  the  issue 
of  exemplary  damages  and  were  calculated  to  impress  the  jury  with  the 
belief  that  in  the  opinion  of  the  court  plaintiff  was  entitled  to  recover 
therefor. 

Again,  special  charge  No.  3  does  not  announce  a  correct  proposition 
of  law.  It  authorized  a  recovery  for  exemplary  damages  if  the  judg- 
ment upon  which  the  execution  was  issued  had  been  satisfied  at  the 
time  of  its  issuance  as  to  Fritz  Steffens  and  if  defendant  directed  its 
levy  upon  plaintiff's  property.  The  plaintiff  in  the  execution,  appellants 
here,  contended  that  the  judgment  was  only  to  be  settled  on  condition 
that  the  other  defendants  in  the  judgment  also  settled  their  parts  of 
the  same ;  that  this  was  not  done,  and  hence  they  caused  the  execution 
to  issue.  The  appellee  contended  that  the  settlement  as  to  him  was 
without  condition.  Each  side  introduced  evidence  to  support  his  con- 
tention. To  warrant  a  recovery  for  punitory  or  exemplary  damages 
there  must  be  some  bad  motive  or  such  reckless  conduct,  either  inten- 
tional, or  grossly  negligent,  as  shows  a  conscious  disregard  of  the  rights 
of  another.  Erie  T.  &  T.  Co.  v.  Kennedy,  80  Texas,  71.  If  the  judg- 
ment was  settled  as  to  appellee  and  appellants  caused  execution  to  issue 
thereon  and  directed  it  to  be  levied  upon  appellee's  properly  for  the 
purpose  of  oppressing  and  harassing  him,  then  appellants  would  be 
liable  for  punitory  or  exemplary  damages. 

The  court  did  not  err  in  permitting  the  plaintiff  to  introduce  in  evi- 
dence "the  oflBcer's  return  on  the  execution  issued  on  August  21,  1906, 
on  the  judgment  in  cause  No.  7647.  The  return  contained  the  follow- 
ing: '*^This  levy  released  and  this  release  and  this  writ  hereby  returned 
without  any  money  being  collected."  The  sheriff  testified  to  the  effect 
that  he  levied  the  execution  on  everything  he  found.  But  that  they  got 
up  a  compromise  on  that  day,  and  the  levy  was  released  upon  the  in- 
shuctions  of  appellants.  This  occurred  on  August  22,  1906,  the  day 
appellee  testified  the  judgment  as  to  him  was  settled.  The  court  charged 
the  jury  that  the  oflBcer's  return  on  the  execution  should  not  be  consid- 
ered in  determining  whether  there  was  an  agreement  for  a  settlement  of 
the  judgment. 

Nor  was  there  any  error  in  admitting  the  evidence  of  J.  P.  Rowe  as 
to  the  representations  made  by  appellants  to  Mrs.  Steffens  to  sign  the 
note  and  mortgage  given  in  settlement  by  Steffens  of  the  judgment  as 
to  him,  there  being  evidence  that  appellants  would  not  make  the  settle- 
ment unless  Mrs.  Steffens  signed  the  note  and  mortgage;  or  the  testi- 
mony of  Mrs.  Steffens  that  she  and  her  children  were  in  the  field  picking 
cotton  and  that  she  was  in  a  family  way  at  the  time  the  levy  was  made. 

There  was  no  error  in  refusing  appellant's  special  charge  No.  7  as 
follows :  'TTnless  vou  believe  from  the  evidence  that  at  the  time  A.  L. 
Smith  caused  the  levy  on  the  growing  cotton  of  plaintiff  and  that  said 
Smith  knew  that  said  cotton  was  exempt,  and  with  such  knowledge, 
made  said  levy  with  malice,  to  oppress  plaintiff,  you  can  not  assess  any 
exemplary  damages  by  reason  of  the  levy  on  said  growing  cotton." 
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We  can  not  approve  this  charge.  If  Smith  knew  the  cotton  was  exempt 
and  made  the  levy  to  harass  and  oppress  plaintiff  appellant  would  be 
liable  for  exemplary  damages.  The  court  in  the  main  charge  correctly 
charged  the  jury  on  the  law  of  exemplary  damages^  and  in  addition, 
gave  appellant's  special  charges  Nos.  1  and  6,  which  fully  embraced 
special  charge  No.  7,  so  far  as  the  same  announces  a  correct  proposition 
of  law. 

The  errors  pointed  out  only  affect  the  recovery  for  exemplary  dam- 
ages. If  the  appellee  will,  within  ten  days^  enter  a  remittitur  in  this 
court  for  the  exemplary  damages,  the  judgment  will  be  aflSrmed;  other- 
wise it  will  be  reversed  and  the  cause  remanded. 

Affirmed  upon  remittitur. 


JUNE,  1908. 


JOHK  J.  BUNCX  V.  W.  p.  DiKMIGK  BT  UI. 

Decided  June  Z,  1908. 

1. — ^Broker — CommlitioiLi— Contract  of  Sale  Conitmed. 

In  an  action  by  a  land  agent  for  commission  upon  a  sale  of  land,  eontnet 
of  sale  considered,  and  held  to  constitute  only  an  option  on  the  part  of  the 
buyer  either  to  consummate  the  purchase  or  forfeit  the  earnest  money,  and  the 
buyer  having  elected  to  forfeit  the  earnest  money,  the  agent  was  not  entitled  to 
commissions. 

8. — Same— Pleading — General  Denial — Evldenoe. 

In  an  action  by  a  land  agent  for  conunissions  on  an  alleged  sale  of  land,  it 
was  permissible  for  the  defendant  under  a  general  denial  to  prove  by  the  plaintiff 
that  no  sale  of  the  land  was  ever  in  fact  consummated. 

8. — Same — ^Ininfflcient  Eyidenoe. 

The  mere  fact  that  a  land  agent  drew  up  a  contract  of  sale  and  witnessed 
the  same  is  insufficient  to  prove  that  he  was  instrumental  in  making  the  sale. 

Appeal  from  the  County  Court  of  Nueces  County.  Tried  below  before 
Hon.  Walter  F.  Timon. 

F.  H.  Booths  for  appellant. 

3,  N.  Dorsett  and  John  A.  Pope,  for  appellees. 

BEESE,  Associate  Justice. — This  is  a  suit  by  John.  J.  Bunck 
against  W.  P.  Dimmick  and  wife  to  recover  $400  alleged  to  be  due  under 
a  contract  on  the  part  of  Dimmick  and  wife  to  pay  Bunck  five  percent 
commission  to  sell  their  tract  of  land  for  $8,000.  The  case  was  tried 
without  a  jury  and  judgment  was  for  defendants,  from  which  plaintiff 
appeals. 

We  find  in  the  record  what  is  certified  to  be  a  statement  of  facts 
and  conclusions  of  law  signed  only  by  the  County  Judge.    In  company 
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with  it  and  a  part  of  it  are  the  court's  conclusiona  of  law.  As  the 
court  was  requested  to  file  condusioiis  of  law  and  fact^  we  are  somewhat 
art  a  loss  to  denominate  this  paper.  No  other  statement  of  facts  appears 
in  the  record. 

It  was  shown  that  appellees,  Dimmick  and  wife,  employed  Bunck  to 
sell  their  small  tract  of  land  near  Corpus  Christi  at  the  price  of  $8,000, 
and  agreed  to  give  him  as  commissions  five  percent  of  the  purchase  price. 
The  only  evidence  to  show  that  appellant  had  earned  and  was  entitled 
■to  the  commissions  was  a  contract  executed  hy  appellees  and  one  Mc- 
Williams,  which  was  introduced  in  evidence  by  appellant  and  which  was 
drawn  up  and  witnessed  by  him.  We  copy  from  appellant's  brief  under 
his  fourteenth  assignment  of  error  as  follows : 

*This  agreement  entered  into  by  and  between  W.  F.  Dimmick  and 
wife,  as  party  of  the  first  part,  and  W.  J.  McWilliams,  as  party  of  the 
second  part,  witnesseth  as  follows: 

^Tar^  of  the  first  part,  for  the  consideration  of  $8,000  as  purchase 
price  by  the  party  of  the  second  part,  the  payment  to  be  as  follows: 
$400  in  hand  paid  to  party  of  the  first  part  (check)  as  earnest  money 
and  part  pajrment,  and  $3,600  cash  within  thirty  days  of  above  dat6, 
together  with  three  notes,  one  of  $1,200,  due  1  year  from  above  daif, 
and  the  other  two  notes  of  $1,400  each,  one  due  2  years  from  above  date, 
and  third  note  3  years  from  above  date,  all  notes  payable  on  or  before 
date  with  interest  at  8  percent,  payable  annually. 

"Party  of  first  part  agrees  for  the  above  considerations  to  convey  and 
deliver,  within  thirty  days  of  above  date,  80  acres  of  land  in  Hoffman 
tract  in  sections  G  and  L  (now  occupied  by  said  first  parties),  together 
with  clear  title  and  abstract  to  date,  and  with  above  property  include 
implements  and  stock  as  per  bill  of  sale  attached  to  this  contract,  also 
purchaser  of  said  property  is  to  receive  one-third  of  the  present  crop  of 
cabbage  to  be  marketed  and  delivered  on  market,  also  to  give  peaceable 
possession  to  above  property  upon  the  consummation  of  l£is  deal  with- 
in thirty  days  of  above  date. 

*Tarty  of  second  part  agrees  to  comply  with  the  above  conditions 
within  thirty  days  or  forfeit  earnest  money. 

''Both  parties  agree  to  comply  with  the  above  conditions  and  clear  this 
transaction  through  the  Corpus  Christi  National  Bank  of  Corpus  Christi, 
Texas/* 

The  $400  mentioned  as  earnest  money  was  by  a  check  deposited  in 
the  Corpus  Christi  National  Bank.  It  was  shown  that  there  had  been 
in  fact  no  sale  made. 

The  trial  court  found,  as  a  conclusion  of  law,  that  the  contract  was 
non-enforceable  against  McWilliams,  a  mere  option  under  which  he 
had  the  right  either  to  take  the  land  or  forfeit  the  earnest  money,  and 
that  therefore  appellant  was  not  entitled  to  recover. 

In  this  we  think  there  vras  no  error.  This  is  not  a  case  where,  after 
the  parties  have  mutually  stipulated  the  seller  to  sell  and  the  buyer  to 
take  the  land  upon  the  terms  agreed  upon,  it  is  further  stipulated  that 
a  certain  sum  shall  be  paid  by  the  buyer,  in  case  he  fails  to  perform, 
as  a  penalty  for  suph  failure,  nor,  indeed,  a  case  where,  after  agreeing 
to  buy,  the  buyer  stipulates  for  the  payment  of  an  agreed  sum  as  liquid- 
ated damages,  in  case  he  fails  to  buy.    (See  note  to  Lunney  v.  Healey, 
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44  L.  B.  A.,  693 ;  Gilder  v.  Davis,  20  L.  B.  A.,  398 ;  Leete  v.  Norton, 
43  Conn.,  219;  Koch  v.  Strenter,  2  L.  B.  A*,  N.  S.  210;  Ward  v.  Cobb, 
12  Am.  St.  Bep.,  687.) 

In  this  case  there  is  no  agreement  on  the  part  of  McWilliams  to  take 
and  pay  for  the  land.  There  is  a  positive  and  unconditional  agreement 
of  appellees  to  sell,  but  McWilliams,  in  the  very  language  of  the  con- 
tract, only  agrees  that  *Tie  will  comply  with  the  above  conditions  within 
thirty  days  or  forfeit  the  earnest  money.'*  It  is  true,  there  is,  im- 
mediately following,  the  further  stipulation  that,  "Both  parties  agree  to 
comply  with  the  above  conditions  and  clear  this  transaction  through  the 
Corpus  Christi  National  Bank,'*  which  means,  so  far  as  McWilliams 
is  concerned,  that  he  will  do  what  he  has  agreed  to  do,  that  is,  either 
take  the  land  or  forfeit  the  $400  paid  by  the  check.  We  think  it  clear 
that  McWilliams  could  not,  under  the  contract,  have  been  compelled  to 
pay  for  the  land.  It  was  his  evident  purpose  not  to  bind  himself  in  an 
unconditional  contract  to  do  so.  This  is  as  far  as  he  was  willing  to 
go.  (Hoskins  v.  Dougherty,  29  Texas  Civ.  App.,  318;  Gunn  v.  Bank 
of  California,  99  Cal.,  349;  Kimberly  v.  Henderson,  29  Md.,  512; 
Simonson  v.  Kissick,  4  Daly,  143 ;  Condict  v.  Cowdrey,  139  N.  Y.,  280 ; 
Aigler  v.  Carpenter  Place  Land  Co.,  51  Kans.,  718.) 

It  may  be  freely  conceded  that  an  actual  sale  is  not  necessary  to  en- 
title the  agent  to  his  commission  unless  the  contract  expressly  so  stipu- 
lates, and  that  it  is  only  necessary  that  the  agent  find  a  person  able, 
ready  and  willing  to  buy  on  the  seller^s  terms.  The  only  evidence  of 
McWilliams'  readiness  and  willingness  to  buy  is  the  contract,  which 
does  not  show  a  willingness  to  buy,  but  only  a  willingness  either  to  buy 
or  lose  the  $400  put  up  as  earnest  money,  and  an  unwillingness  to  bind 
himself  further. 

There  was  no  error  in  allowing  appellee  to  prove,  by  testimony  of 
appellant,  that  there  had  been  in  fact  no  sale  made,  as  set  out  in  the  first 
assignment  of  error. 

Complaint  has  been  made  by  appellant  that  the  court's  statement  of 
facts  does  not  fully  express  the  terms  of  the  contract  between  appellees 
and  McWilliams.  We  have  given  him,  in  this  opinion,  the  benefit  of  the 
terms  of  the  contract  as  expressed  in  the  written  instrument,  which 
we  find  in  the  record  as  a  part  of  the  assignments  of  error,  and  which 
differs  in  no  material  particular  from  the  court's  statement. 

For  another  reason  the  judgment  should  be  affirmed.  We  do  not  find 
in  the  record  any  evidence  to  sustain  in  the  allegations  of  the  peti- 
tion that  appellant  procured  the  execution  of  the  contract,  or  was  in- 
strumental therein.  The  only  connection  he  had  therewith,  so  far  as 
is  shown  by  the  evidence  in  the  record,  was  to  draw  up  the  instru- 
ment and  to  sign  the  same  as  a  witness.  Appellant  testified  that 
^^defendants  had  not  paid  him  his  commission  due  him."  This  evidence 
was  not  sufficient  to  show  that  appellant  had  procured  the  making  of 
the  contract,  or  that  he  was  entitled  to  the  commissions  alleged  to  be 
due  him. 

We  have  carefully  examined  all  the  assignments  of  error.  None  of 
them  present  any  grounds  for  reversing  the  judgment  and  they  are 
severally  overruled,  and  the  judgment  affirmed. 

Affirmed. 
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TT.  A.  Pope  v.  W.  D.  Taliapebbo. 

Decided  June  3,  1008. 

1.— Sdhool  Land— Sale — Speolllo  Performance— Settlement. 

Where  defendant  relied  upon  an  allegation  that  plaintiff,  suing  for  speeific 
performance  of  a  contract  to  convey  school  land  held  by  defendant  under  an 
executory  contract  of  purchase  from  the  State,  was  not  in  a  position  to  become 
a  purchaser,  not  being  an  actual  settler,  an  all^ation  by  plaintiff  that  he  resided 
within  a  radius  of  live  miles  from  the  land  and  was  not  disqualified  from  be- 
coming a  purchaser  was  sufficient  to  show  his  right  to  purchase,  as  against  a 
general  demurrer. 

1— Contract — Speoille  Performance — Consideration — ^Parol  Evidence. ' 

In  an  action  for  specific  performance  of  a  contract  to  convey  land  for  a 
recited  consideration,  performance  of  which  was  shown,  defendant  could  prove 
a  parol  cotemporaneous  agreement  for  an  additional  consideration,  not  per- 
formed, to  defeat  plaintiff's  right  to  a  conveyance. 

S.— Contract — Spedile  Performance— Parol  Condition. 

In  a  suit  for  specific  performance  of  a  contract  to  convey  land,  defendant 
could  prove  a  parol  cotemporaneous  agreement  showing  that  the  contract  was 
made  and  delivered  on  condition  that  it  was  not  to  be  operative  in  certain 
contingencies,  which  had  occurred. 

4 — Contract— Alteration. 

Evidence  that  the  written  contract  sued  on,  which  had  been  since  its  execu- 
tion in  the  possession  of  plaintiff,  did  not  contain,  at  the  time  of  its  delivery, 
a  material  interlineation  appearing  in  the  instrument  offered,  was  sufficient  to 
demand  the  submission  of  the  issue  of  its  alteration  by  plaintiff,  by  a  requested 
instruction  so  doing. 


5. — Same— Burden  of  Proof. 

Where  plaintiff  is  shown  to  have  made  a  material  alteration  in  the  contract 
sued  on,  the  burden  is  upon  him  to  show  that  it  was  done  with  the  consent  of 
defendant. 

^ — ^Alteration  of  Instrument — Specific  Performance. 

Specific  performance  of  a  contract  materially  altered  bv  the  plaintiff  will 
not  be  decreed  though  the  parties  have  subsequently  agreed  on  a  partition  of 
the  land  in  accordance  therewith. 

7^— Charge— Ignoring  Issues. 

An  instruction  is  erroneous  which  directs  a  verdict  for  plaintiff  without 
regard  to  the  issues  arising  on  other  defenses  than  the  one  which  it  holds  insuffi- 
cient. 

Sj— Charge— Burden  of  Proof. 

An  instruction  is  erroneous  which  places  on  defendant  the  burden  of  dis- 
proving matters  relied  on  by  plaintiff  as  an  estoppel  of  defendant  by  partition 
of  the  land  in  controversy. 

9.— Charge— Omission. 

Failure  to  submit  an  issue  is  not  ground  for  reversal  in  the  absence  of  a  re- 
quested charge  submitting  it. 

Appeal  from  the  District  Court  of  Prajiklin  County.     Tried  below 
before  Hon.  P.  A.  Turner. 

B.  jT,  Wilkinson,  for  appellant, — Before  the  plaintiflE  could  comply 
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with  the  law  as  assignee  of  the  defendant  he  would  have  to  be  an  actoal 
settler  on  the  land  in  controversy,  the  land  being  public  school  land, 
and  such  facts  would  have  to  be  plead.  Bevised  Statutes  of  1895,  arts. 
4218J,  4218k;  Spence  v.  Mitchell,  96  Texas,  43;  Williams  v.  Pinley, 
99  Texas,  468 ;  Dugat  v.  Means,  14  Texas  Ct  Bep.,  557. 

The  true  consideration  of  a  written  instrument  can  always  be  shown 
by  parol  and  parol  evidence  can  always  be  introduced  to  show  an  addi- 
tional consideration  for  a  written  instrument  not  expressed  therein,  where 
the  recitation  of  the  consideration  in  the  contract  is  not  itself  a  contracts 
Taylor  v.  Merrell,  64  Texas,  494 ;  Johnson  v.  Elmen,  24  Texas  Civ.  App., 
43;  Johnson  v.  Elmen,  94  Texas^  168;  1  Qreenleaf  on  Evidence,  sec. 
284a  and  285;  17  "Cyc,*'  684,  sub.  9;  Womack  v.  Wamble,  7  Texas 
Civ.  App.,  274;  Sanger  v.  Miller,  26  Texas  Civ.  App.,  111. 

The  rule  of  law  prohibiting  parol  evidence  to  prove'  anything  that 
would  add  to  or  vary  the  terms  of  a  written  contract,  does  not  prohibit 
a  person  from  proving  the  making  of  an  independent  contract  by  parol 
that  the  written  contract  should  not  take  effect  until  the  happening  of 
a  certain  contingency  and  showing  that  such  contingency  had  never 
happened;  thus  showing  that  the  contract  had  never  had  any  binding 
effect  Franklin  v.  Smith,  1  Posey  XJ.  C,  229;  Etter  v.  Dugan,  1 
Posey,  TJ.  C,  175;  Hansen  v.  Yturria,  48  S.  W.,  795;  Jamestown  Busi- 
ness College  Assn.  v.  Allen,  92  Am.  St.  Bep.,  740;  17  ''Cyc,''  641  (6). 

Any  alteration  or  change  in  a  written  instrument  which  makes  it  dif- 
ferent from  what  it  was  before  the  interlineation  or  change  is  made 
and  prejudices  the  m^ker  in  any  manner  is  a  material  alteration,  and 
if  made  after  the  execution  of  the  instrument  without  the  knowledge 
or  consent  of  the  maker,  renders  the  instrument  void.  Simpkins  on 
Contracts,  247;  1  Greenleaf  on  Evidence,  704,  sees.  665-68;  Park  ▼. 
Glover,  23  Texas,  469 ;  Otto  v.  Halff,  89  Texas,  384. 

Where  there  is  evidence  that  an  instrument  in  writing  has  been  alter- 
ed and  that  the  instrument  when  so  altered  was  in  possession  of  the 
party  for  whom  the  same  was  made  and  delivered,  the  burden  is  on  the 
party  claiming  under  the  same  to  show  that  such  alteration  was  made 
with  the  consent  of  the  grantor.  Dewees  v.  Bluntzer,  70  Texas,  408; 
Bradley  v.  Owsley,  19  S.  W.,  340 ;  Zanderson  v.  Sullivan,  91  Texas,  499; 
Sullivan  v.  Zanderson,  42  S.  W.,  1027. 

Where  a  person  is  claiming  specific  performance  of  a  contract  to  con- 
vey land  and  the  contract  fails  to  describe  land  sufficiently  or  fails  itself 
to  furnish  data  from  which  such  description  can  be  made  definite,  such 
instrumient  is  the  same  as  if  the  whole  contract  had  been  verbal.  And 
to  take  contract  out  of  the  statute  of  frauds  one  must  show  part  per- 
formance thereof,  that  is,  the  payment  of  the  purchase  money,  possession 
and  the  making  of  permanent  valuable  improvements.  Jones  v.  Carver, 
59  Texas,  294;  Weatherford  M.  W.  &  N.  W.  By.  Co.  v.  Wood,  88 
Texas,  194;  Lodge  v.  Leverton,  42  Texas,  25;  Murphey  v.  Stell,  43 
Texas,  124;  Jones  v.  Male,  26  Texas  Civ.  App.,  181;  Terry  v.  Craft,  13 
Texas  Ct.  Bep.,  396 ;  Penn  v.  Texas  Yellow  Pine  Lumber  Co.,  35  Texas 
Civ.  App.,  181;  Carmack  v.  Prather,  7  Texas  Ci  Bep.,  139;  Patterson 
V.  Patterson,  27  S.  W.,  838. 

The  court  erred  in  the  fourth  paragraph  of  his  charge  to  the  jury  re- 
quiring the  defendant  to  produce  a  preponderance  of  the  testimony  that 
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the  parties  did  not  go  onto  the  land  and  divide  it  out  and  take  poesession 
of  tiieir  respective  parts;  because  such  charge  placed  such  burden  of 
proof  on  the  defendant.    Clarke  v.  Hills,  67  Texas,  148. 

R.  E.  Danfarih,  for  appellee.  (No  briefs  for  appellee  were  found  on 
file.  The  following  points  and  authorities  are  from  a  motion  for  re- 
hearing, which  was  overruled.) — ^The  ruling  of  the  District  Court  was 
correct  for  the  reason  that  this  was  an  attempt  to  vaiy  a  written  instru- 
ment with  parol  testimony.  If  this  testimony  had  once  been  admissible 
it  was  not  when  the  case  was  tried  for  the  reason  that  Pope  had  with  full 
knowledge  of  the  facts  ratified  this  contract.  Weaver  v.  City  of  Gaines- 
ville, 1  Texas  Civ.  App.,  286;  see  cases  cited  in  brief. 

The  defendant  should  not  have  been  allowed  to  prove  that  at  the 
time  of  the  execution  of  the  instrument  it  was  agreed  that  unless 
Pope  should  win  the  case  of  Anthony  v.  Pope,  Taliaferro  would  not  de- 
mand a  conveyance  under  the  contract  and  the  contract  should  be  null 
and  void.  This  testimony  was  clearly  inadmissible  for  the  reason  that 
it  was  a  plain  eflPort  to  vary  a  written  instrument  by  parol  testimony. 
Dolson  V.  DeGanahl,  70  Texas,  620;  Lainius  v.  Shuber,  77  Texas,  27; 
Byars  v.  Byars,  11  Texas  Civ.  App.,  565;  Belcher  v.  Mulhall  &  Scaling, 
67  Texas,  18;  Willis  v.  Byars,  2  Texas  Civ.  App.,  134;  Heirs  of  Watrous 
V.  McKie,  54  Texas,  71 ;  Wooters  v.  International  &  6.  N.  B.  R.  Co.,  54 
Texas,  299;  Milliken  v.  Callahan  County,  59  Texas,  210;  Coverdill  v. 
Seymour,  94  Texas,  1 ;  Galveston,  H.  &  S.  A.  R.  B.  Co.  v.  Peueflter,  56 
Texas,  73;  Texas  &  P.  Coal  Co.  v.  Lawson,  10  Texas  Civ.  App.,  491; 
Faires  v.  Cockerell,  88  Texas,  428 ;  Newton  v.  Newton,  77  Texas,  511 ; 
Hansen  v.  Yturria,  48  S.  W.,  797;  Norris  v.  Graham,  42  S.  W.,  575; 
Taylor  v.  Merrill,  64  Texas,  495. 

The  court  erred  in  holding  that  the  alteration  was  material ;  the  con- 
tract already  had  a  sufficient  description  of  the  land  sued  for  or  con- 
tracted about;  and  if  this  land  was,  after  the  execution  of  the  contract, 
divided  between  the  parties  and  the  lines  run  on  the  ground  and  Pope 
tamed  over  the  half  in  controversy  to  Taliaferro,  this  was  an  executed 
contract  and  the  alteration  became  immaterial.  1  Greenleaf  on  Evi- 
dence, 659. 

The  charge  complained  of  in  the  10th  assignment  was,  under  the 
facts  of  this  case  when  taken  in  connection  with  the  balance  of  the 
charge,  a  correct  statement  of  the  law  of  the  case.  1  Greenleaf  on  Evi- 
dence, 659 ;  Brock  v.  Jones,  16  Texas,  461 ;  Houston,  etc.,  B.  B.  Co.  v. 
Chandler,  51  Texas,  420. 

RTCB,  Associate  Jubticb. — ^This  suit  was  instituted  by  appellee,  as 
plainti£F,  against  appellant,  to  enforce  specific  performance  of  a  written 
contract  to  convey  one-half  of  a  section  of  State  school  land  surveyed 
for  the  B.  B.  B.  &  C.  B.  B.  Co.,  situated  in  Franklin  County,  Texas. 
Plaintiff  alleged,  among  other  things,  that  after  execution  of  said  con- 
tract, plaintiff  and  defendant  made  a  parol  partition  of  the  land  between 
them,  but  that  defendant  refused,  upon  demand,  to  make  plaintiff  a 
deed  for  his  half  thereof. 

Defendant  filed  a  general  demurrer  and  specially  excepted  to  the 
petition  on  the  ground  that  it  did  not  allege  what  land  he  agreed  to 
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convey,  nor  did  it  famish  any  means  of  identification  thereof,  nor  were 
snfBcient  facts  pleaded  to  take  the  contract  out  of  the  statate  of  frauds; 
and  also  specially  excepted  to  said  petition,  because  it  appeared  there- 
from that  the  land  which  defendant  agreed  to  convey  was  public  school 
land,  and  it  was  not  shown  that  plaintiff  could  comply  with  the  law  in 
the  purchase  thereof. 

By  an  amended  petition  plaintiff  alleged  that  he  lived  within  a  radius 
of  five  miles  of  said  land,  and  had  been  so  living  ever  since  the  same  was 
purchased  by  defendant  from  the  State,  and  that  he  was  not  disqualified 
from  becoming  a  purchaser  thereof,  and  that  he  was  in  a  position  to 
comply  with  all  the  legal  requirements  as  assignee  of  said  land,  and  to 
receive  patent  therefor. 

Defendant  by  sworn  plea  denied  that  he  executed  the  written  contract 
sued  upon,  in  that  he  alleged  that  since  the  execution  thereof  the  same 
had  been  altered  without  his  consent ;  that  plaintiff  had  been  in  posses- 
sion of  said  contract  since  its  execution  and  had  inserted  and  interlined 
therein  and  added  thereto  the  following  words:  "Surveyed  for  the  B. 
B.  B.  &  C.  B.  B.  Co.  in  Franklin  County,  Texas;'*  that  the  original 
contract  described  the  land  as  "one-half  of  section  No.  374,  State  school 
land,'*  and  gave  no  further  description  thereof.  Defendant  plead  a  fail- 
ure of  consideration  for  said  contract,  in  that  when  the  same  was  exe- 
cuted it  was  agreed  by  plaintiff  that  he  should  assist  in  defending  the 
suit  of  Anthony  et  al.  v.  Pope,  then  pending  in  the  District  Court  of 
Franklin  County;  that  said  contract  likewise  provided  that  the  defend- 
ant was  to  convey  to  plaintiff  one-half  of  the  Thomas  Casey  survey  of 
land  in  Franklin  County,  which  was  in  litigation  in  said  case  of  An- 
thony V.  Pope,  and  which  had  formerly  been  conveyed  to  him  by  plain- 
tiff as  agent  and  attorney  in  fact  for  W.  M.  Taliaferro,  but  which  was 
alleged  to  be  the  property  of  plaintiff,  and  that  plaintiff  agreed  to  assist 
in  defense  of  said  case,  paying  one-half  of  all  expenses  of  said  suit,  in- 
cluding court  costs  and  attorney's  fees,  which  he  had  wholly  failed  to 
do.  Defendant  likewise  plead  under  oath  that  at  the  time  of  the  exe- 
cution of  said  contract,  it  was  further  agreed  that  if  the  defendant 
should  lose  the  Casey  land  in  the  suit  then  pending,  that  the  contract 
upon  which  this  suit  was  based  should  be  regarded  as  never  having  been 
made,  and  that  he  would  not  demand  a  deed  for  said  land,  but  that  this 
stipulation  was  not  embodied  in  said  written  contract  because  the  plain- 
tiff insisted  that  it  would  not  be  necessary  to  do  so.  That  the  considera- 
tion expressed  in  said  written  contract  was  the  delivery  to  the  defendant 
of  certain  notes  executed  by  him  to  J.  M.  Taliaferro,  as  the  purchase 
money  for  the  Casey  land,  and  which  he  alleged  had  always  been  the 
property  of  plaintiff,  and  was  delivered  to  him  (plaintiff)  at  the  time 
of  their  execution  as  his  property,  he  not  having  acquired  them  in  course 
of  trade,  and  that  he  would  not  have  executed  said  written  contract 
sued  upon  but  for  said  agreement  on  the  part  of  plaintiff.  He  likewise 
alleged  that  since  the  making  of  said  contract  the  said  Anthony  had  re- 
covered the  'Casey  land  from  him  and  dispossessed  him  thereof,  and  that 
the  title  thereto  had  failed ;  and  he  further  plead  that  the  plaintiff  agreed 
that  he  would  see  that  the  title  to  the  Casey  land  was  cleared  of  all  ad- 
verse claims  as  a  part  of  the  consideration  for  the  execution  of  said  con- 
tract.   And  further  alleged  that  plaintiff,  in  case  specific  performance 
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should  be  decreed,  could  not  comply  with  the  law  and  become  a  pur- 
chaser of  said  land,  because  the  same  was  school  land. 

By  his  first  and  second  assignments  of  error,  appellant  complains  of 
the  action  of  the  trial  court  in  overruling  his  general  and  special  ex- 
ceptions to  plaintiff's  petition.  It  appears  from  said  petition  that  de- 
fendant had  purchased  the  land  in  question,  and  that  plaintiff  resided 
within  a  radius  of  five  miles  thereof,  and  was  not  disqualified  from  be- 
coming a  purchaser,  and  that  he  was  in  a  position  to  comply  with  the 
legal  requirements  as  assignee  thereof. 

We  are  inclined  to  believe  these  allegations  were  sufficient  and  dis- 
agree with  appellant  in  his  contention  and  overrule  these  assignments. 

By  his  third  assignment  of  error  appellant  urges  that  the  court  erred 
in  refusing  to  permit  him  to  prove  by  the  witnesses  Price  and  Smith,  as 
well  as  by  his  own  testimony,  that  there  was  another  consideration  for 
the  execution  of  the  contract  sued  on  other  than  that  expressed  therein, 
which  was  that  the  plaintiff  Taliaferro  agreed  that  he  would  assist  in 
defending '  the  suit  of  Anthony  v.  Pope,  then  pending  in  the  District 
Court  of  Franklin  County,  Texas,  and  pay  one-half  of  all  expenses  of 
said  suit,  and  one-half  of  the  attomey^s  fees,  and  that  said  plaintiff 
wholly  failed  to  comply  with  said  contract.  The  consideration  expressed 
in  the  contract  was  the  surrender  and  delivery  to  Pope  by  plaintiff  of 
certain  vendor's  lien  notes  executed  by  him  in  payment  for  the  Casey 
land.  Upon  the  trial  defendant  proposed  to  prove  by  Smith  and  Price 
that  at  the  time  of  the  execution  of  the  contract  sued  upon,  the  con- 
sideration therein  expressed,  which  was  the  return  of  the  above  named 
notes,  was  only  a  part  of  the  real  consideration  for  the  execution  of  said 
contract^  and  that  it  was  further  agreed  that  the  plaintiff  Taliaferro 
would  assist  in  defending  the  suit  then  pending  in  the  District  Court 
of  Franklin  County  by  Anthony  against  Pope,  involving  the  title  to  the 
Casey  land,  which  was  a  part  of  the  land  that  Pope  agreed  to  convey  as 
mentioned  in  said  contract,  and  which  had  been  previously  conveyed 
to  Pope  by  Taliaferro,  and  that  plaintiff  would  likewise  pay  one-half  of 
all  the  expenses  of  said  suit,  including  one-half  of  the  attorney's  fees 
and  court  costs ;  said  testimony  being  offered  for  the  purpose  of  showing 
an  additional  consideration  for  the  execution  of  said  contract  to  that 
mentioned  therein.  Plaintiff  objected  to  said  testimony  upon  the  ground 
that  it  was  an  attempt  to  vary  by  parol  the  terms  of  a  written  instru- 
ment, which  objections  were  sustained. 

In  our  judgment  this  evidence  was  permissible  and  should  have  been 
admitted.  It  was  held  in  Taylor  v.  Merrill,  64  Texas,  494,  that  when 
the  whole  consideration  is  not  expressed  in  a  written  contract,  pasol  evi- 
dence is  permissible  to  supply  the  deficiency,  but  it  can  not  establish  a 
consideration  inconsistent  with  that  expressed  in  the  written  contract. 
The  right  to  vary  or  add  to  the  consideration  of  a  contract  by  parol  is, 
as  a  general  rule,  confined  to  the  parties  to  the  contract.  (Johnson 
V.  Elmen,  24  Texas  Civ.  App.,  43;  Johnson  v.  Elmen,  94  Texas,  168; 
Greenleaf  on  Ev.,  vol.  1,  sees.  284a  and  285;  "Cyc,'*  vol.  17,  p.  684,  sub. 
9;  Womack  v.  Wamble,  7  Texas  Civ.  App.,  274;  Sanger  v.  Miller,  26 
Texas  Civ.  App.,  Ill;  Martin  v.  Rotan,  66  S.  W.,  212.) 

Appellant's  fourth  assignment  of  error,  in  effect,  raises  the  same 
question  as  presented  in  his  third,  and  is  therefore  sustained. 
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By  his  fifth  assigiiment  of  error  it  is  urged  that  the  court  erred  in 
refusing  to  permit  defendant  to  show  by  the  witnesses  Price  and  Smith 
that  at  the  time  of  the  execution  of  the  written  contract  sued  upon,  it 
was  in  fact  executed  and  delivered  upon  condition  that  it  should  not 
become  binding  unless  judgment  resulted  in  favor  of  defendant  in  the 
case  of  Anthony  v.  Pope,  and  upon  the  further  express  agreement  that 
the  plaintiff  would  assume  all  liability  of  J.  M.  Taliaferro  under  the 
warranty  to  the  Casey  land,  and  would  acquire  title  thereto,  and  that 
in  case  such  suit  should  result  in  favor  of  the  Anthonys  that  he  would 
not  demand  any  conveyance  of  the  land  sued  for  herein ;  and,  further, 
to  show  by  said  witnesses  that  said  contract  was  not  enforcible  for  the 
reason  that  the  defendant  was  dispossessed  of  the  Casey  land  in  said 
suit  by  judgment  of  the  District  Court  of  Franklin  County. 

We  think  this  assignment  should  be  sustained,  because  in  our  judg- 
ment it  was  competent  to  show  in  this  case  that  said  contract  did  not 
become  operative  and  that  plaintiff  had  no  right  thereunder  to  demand 
specific  performance  thereof,  if  the  conditions  upon  which  it  was  given 
had  not  been  complied  with.  It  seems  from  this  testimony,  if  allowed, 
defendant  could  have  shown  that  it  was  agreed  between  him  and  plain- 
tiff that  in  the  event  he  should  be  defeated  in  the  suit  then  pending  for 
the  Casey  land,  that  he  would  not  be  required  to  convey  to  plaintiff  the 
half  section  of  land  mentioned  in  said  contract,  and  that  this  feature  of 
said  agreement  was  omitted  from  said  contract  by  reason  of  the  state- 
laent  on  the  part  of  plaintiff  that  it  was  not  necessary  to  insert  the 
same  therein.  Where  a  contract  is  made  and  delivered  under  an  agree- 
ment that  it  shall  not  become  binding,  except  upon  certain  conditions 
it  would  be  competent  to  prove  the  conditions  upon  which  the  contract 
was  executed,  and  to  show  in  defense  that  the  same  had  not  been  com- 
plied with,  notwithstanding  such  conditions  were  not  expressed  therein. 
(Franklin  v.  Smith,  1  Posey's  U.  C,  229 ;  Etter  v.  Dugan,  1  Posey,  U. 
C.,  175;  Hansen  v.  Yturria,  48  S.  W.,  795;  Henry  v.  McCordell,  15 
Texas  Civ.  App.,  497;  Peel  v.  Giesen,  21  Texas  Civ.  App,,  334;  Thomas 
V.  Hammond,  47  Texas,  42;  Johnson  v.  Elmen,  94  Texas,  168;  Vol.  2 
Bose's  Texas  Notes,  795.) 

Appellant  by  his  sixth  assignment  of  error  urges  that  the  court  erred 
in  refusing  to  give  his  special  charge  to  the  effect  that  if  the  jury  should 
find  from  the  evidence  that  the  words  "surveyed  for  the  B.  B.  B.  &  C. 
B.  E.  Co.  in  Franklin  County,  Texas,"  had  been  interlined  and  added 
to  the  contract  since  its  execution,  and  without  the  consent  of  the 
defendant,  such  change  and  alteration  would  constitute  a  material  altera- 
tion, and  they  should  find  for  the  defendant  By  his  proposition  there- 
under he  urges  that  any  alteration  or  change  in  the  vrritten  instrument 
which  makes  it  speak  differently  from  what  it  was  before  the  interlinea- 
tion or  change  was  made,  and  places  a  different  effect  on  it  and  preju- 
dices the  maker  in  any  manner,  is  a  material  alteration  and  if  such 
alteration  or  change  is  made  after  the  execution  of  the  instrument, 
without  the  knowledge  or  consent  of  the  maker,  such  change  renders  the 
Instrument  void,  and  no  action  can  be  maintained  thereon. 

The  defendant,  it  will  be  recalled,  plead  an  alteration  in  the  contract, 
claiming  that  the  contract  as  originally  made  read :  "Section  No.  374, 
State  school  land,'^  while  tiie  instniment  sued  on  had  these  words  thereiOj 
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to  wit:  "Surveyed  for  B.  B.  B.  &  C.  IL  B.  Co.,  situated  in  Franklin 
County,  Texas,^'  and  it  was  contended  that  said  interlineation  had  been 
made  since  the  execution  of  said  instrument.  There  was  testimony  to 
the  effect  that  plaintiff  had  had  possession  of  said  instrument  since  its 
execution,  and  considerable  evidence  to  the  effect  that  at  the  time  of 
its  execution,  said  interlineation  was  not  contained  therein,  and  there 
is  some  evidence  going  to  show  that  the  same  had  been  made  since 
the  filing  of  this  suit.  Fnder  this  state  of  the  evidence,  we  think  the 
charge  was  pertinent  to  the  issues  as  made  by  the  evidence  and  plead- 
ing and  ought  to  have  been  given.  (Simpkins  on  Contracts,  247 ;  Green- 
leaf  on  Ev.,  vol.  1,  p.  704,  sees.  665,  568 ;  Park  v.  Qlover,  23  Texas,  469 ; 
Otto  V.  Halff,  89  Texas,  384.) 

For  the  same  reason  we  sustain  appellant's  seventh  assignment  of  er- 
ror.   (Dewees  v.  Bluntzer,  70  Texas,  408.) 

The  court  did  not  err  in  refusing  appellant's  special  instruction  No.  3. 

We  sustain  appellant's  ninth  assignment  of  error,  complaining  of  the 
charge  of  the  court  in  the  first  and  second  paragraphs  thereof,  placing 
the  burden  of  proof  upon  the  defendant  as  to  showing  that  the  alleged 
alteration  and  change  was  made  without  his  consent,  because  it  ap- 
peared from  the  evidence  in  this  case  that  there  had  been  an  interlinea- 
tion or  change  in  the  instrument,  and  there  was  evidence  going  to 
show  that  said  change  was  made  since  its  execution.  In  such  state  of 
case  the  burden  is  on  the  party  claiming  under  the  instrument  to  show, 
in  the  first  place,  that  there  was  no  change ;  and,  in  the  second,  if  there 
had  been  a  change  that  the  same  was  made  with  the  consent  of  the 
maker  of  the  instrument  offered  in  evidence. 

We  sustain  appellant's  tenth  assignment  of  error  complaining  of  the 
charge  of  the  trial  court,  which  in  effect  instructed  the  jury  that  even 
though  they  should  find  that  the  contract  had  been  interlined  and  al- 
tered and  the  words  "surveyed  for  the  B.  B.  B.  &  C.  B.  B.  Co.  in  Franklin 
County,  Texas,"  had  been  added  to  the  description  since  its  execution, 
without  the  knowledge  or  consent  of  defendant,  still,  that  if  they  should 
find  that  the  parties  went  upon  the  land  and  divided  it,  each  party  taking 
one-half  and  went  into  possession  of  the  same,  and  the  defendant  sold 
his  part  thereof,  and  the  land  was  the  same  that  defendant  contracted 
and  agreed  to  convey  to  plaintiff  in  said  written  contract,  to  find  for 
plaintiff.  This  charge  was  error,  in  that  it  misdirected  the  jury  relative 
to  a  material  part  of  said  contract,  for  if  the  interlineation  had  been 
made  without  the  knowledge  or  consent  of  defendant,  then  no  recovery 
could  have  been  had  thereunder.  Apart  from  this,  it  misdirects  the  jury 
as  to  the  law  relative  to  specific  performance,  in  that  it  fails  to  recite 
and  require  the  doing  of  other  acts  necessary  for  the  enforcement  of 
specific  performance,  such  as  the  payment  of  the  purchase  money,  pos- 
session, and  placing  valuable  and  permanent  improvements  thereon ;  and, 
further,  because  the  facts  in  evidence,  in  our  opinion,  did  not  justify 
said  charge.  (Jones  v.  Carver,  59  Texas,  294;  Weatherford  M.  W.  & 
BT.  W.  By.  Co.  v.  Wood,  88  Texas,  194 ;  Ann  Berta  Lodge  v.  Leverton, 
42  Texas,  25;  Murphy  v.  Stell,  43  Texas,  124;  Jones  v.  Male,  26  Texas 
Civ.  App.,  181 ;  Terry  v.  Craft,  13  Texas  Ct.  Bep.,  396 ;  Penn  v.  Texas 
&  P.  Lumber  Co.,  35  Texas  Civ.  App.,  181;  Carmack  v.  Prather,  7 
Texas  Ct.  Bep.,  139;  Patterson  v.  Patterson,  27  S.  W.,  838.) 


224  Texas  Civil  Appeals  Bepobts,  Vol.  61.  [June, 

Appellant's  eleventh  assignment  of  error  is  sustained,  because  the 
charge  of  the  court  incorrectly  places  the  burden  of  proof  upon  the  de- 
fendant. 

The  twelfth  assignment  of  error,  wherein  it  is  contended  that  the  court 
erred  in  failing  to  submit  the  question  of  total  failure  of  consideration 
for  the  execution  of  said  contract  to  the  jury,  is  overruled,  because  if 
appellant  desired  such  charge,  it  was  his  duty  to  prepare  and  ask  the 
court  to  give  it. 

For  the  errors  indicated,  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Bev&rsed  and  remanded. 


Weskheiseb-Polk  Mill  Company  v.  H.  H.  Langfobd  bt  al. 

Decided  June  3,  1908. 

Shipper  and  Consignee— Conversion — ^Exemplary  Damages. 

A  milling  company  to  which  a  dealer  had  shipped  cars  of  grain  with  draft 
for  the  price  accompanying  the  bill  of  lading,  tooK  possession  and  converted  it^ 
having  made  bond  to  protect  the  carrier  in  the  amount  of  the  draft;  this  it 
refuB^  to  pay  to  the  shipper  except  on  allowance  of  offset  of  its  claims  for 
damages  arising  out  of  previous  shipments;  such  claim  was  found,  upon  suffi- 
cient evidence,  to  be  unwarranted,  tield  that  the  unlawful  taking  and  conver- 
sion of  the  property  with  the  intent  of  forcing  an  allowance  of  its  claim  for 
offset  was  ground  for  exemplary  damages,  though  the  claim  to  such  offset  was 
not  fictitious,  but  made  in  good  faith.  San  Antonio  &  A.  P.  Ry.  Ck>.  v.  Kniffen, 
4  Texas  Civ.  App.,  484,  followed. 

Appeal  from  the  District  Court  of  McLennan  Counly.  Tried  below 
before  Hon.  Marshall  Surratt. 

Banks  &  Hair,  for  appellant. — The  evidence  did  not  fairly  raise  the 
issue  of  appellant's  liability  for  exemplary  damages.  Under  the  evidence 
it  was  the  duty  of  the  court  to  have  set  aside  the  verdict  in  so  far  as  it 
found  against  the  appellant  for  exemplary  damages.  Connor  v.  Sewell, 
90  Texas,  275;  Smith  v.  Sherwood,  2  Texas,  462;  Bradshaw  v.  Buchan> 
an,  50  Texas,  492;  Brown  v.  Tyler,  34  Texas,  169;  Galveston,  H.  &  S. 
A.  By.  Co.  V.  Dunlavy,  56  Texas,  256 ;  Vance  v.  Lindsey,  60  Texas,  286 ; 
San  Antonio  &  A.  P.  Ey.  Co.  v.  Kniffm,  4  Texas  Civ.  App.,  484;  Missouri 
P.  Ey.  Co.  V.  Platzer,  73  Texas,  124;  Ladd  v.  ISTey,  36  Texas  Civ.  App., 
201 ;  Moore  v.  Boothe,  39  Texas  Civ.  App.,  339 ;  Woldert  Grocery  Co.  v. 
Veltman,  83  S.  W.,  224 ;  Texas  &  P.  Ey.  Co.  v.  Scoggin,  40  Texas  Civ. 
App.,  526 ;  Dorsey  Printing  Co.  v.  Gainesville,  etc..  Gin  Co.,  25  Texas 
Civ.  App.,  456. 

There  being  no  evidence  that  appellant's  claim  was  fictitious,  or  that 
appellant  procured  possession  of  the  oats  in  question  for  the  purpose 
of  coercing  plaintiff,  or  to  use  the  advantage  thereby  acquired  to  force 
plaintiff  to  pay  appellant  a  false  and  fictitious  claim,  the  charge  of 
the  court  was  wrong  and  was  calculated  to  mislead  the  jury  to  appel- 
lant's prejudice  and  injury.     Same  authorities. 
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J.  E.  Stratum,  for  appellee. — The  act  of  conversion  of  the  oats  sued 
for,  having  b€«n  committed  by  appellee  in  wanton  and  wilful  disregard 
of  the  rights  of  appellee,  or  in  such  oppressive  manner  as  to  show 
gross  negligence,  or  by  fraudulently  acquiring  the  possession  of  the 
converted  property  and  without  the  consent  of  appellee  appropriating 
same,  renders  appellant  subject  to  exemplary  damages  in  either  event, 
and  in  this  case  it  was  the  duty  of  the  court  under  the  evidence  and 
pleadings  to  submit  such  issue  to  the  jury,  and  his  action  in  so  doing 
was  not  error.  Jacobs-Bemheim  v.  Crum,  62  Texas,  415 ;  Erie  Tel.  & 
Tel.  Co.  V.  Kennedy,  80  Texas,  73 ;  Gary  v.  Express  Co.,  40  S.  W.,  845 ; 
Alderaon  v.  Gulf,  C.  &  S.  P.  By.  Co.,  23  S.  W.,  617 ;  San  Antonio  &  A.  P. 
By.  Co.  V.  KniflPen,  4  Texas  Civ.  App.,  484 ;  Jackson  v.  Poteet,  14  Texas 
Ct.  Bep.,  45;  Texas  ft  P.  By.  Co.  v.  Curry,  2  W.  ft  W.,  453;  3  Suther- 
land on  Damages,  930 ;  Field  on  Damages,  796-797. 

FISHEB,  Chief  Justice. — This  is  a  suit  brought  by  appellee 
Langford  against  the  Missouri,  Kansas  &  Texas  Bailway  Company,  of 
Texas,  and  the  appellant,  to  recover  actual  and  exemplary  damages 
on  account  of  an  alleged  conversion  by  the  defendants  of  two  carloads 
of  oats  shipped  by  the  appellee  over  the  road  of  the  M.,  K.  ft  T.  Bail- 
way  Co.  to  Temple,  Texas,  for  the  appellant,  but  to  be  delivered  to 
shipper's  order.  One  of  the  cars  was  valued  at  $475,  and  the  other  at 
$375.  Plaintiff  sued  for  $1,000  actual  damages  and  $1,000  exemplary 
damages. 

The  case  made  by  the  plaintiff  is  substantially  to  the  effect,  as  to 
pleading  and  evidence,  that  the  oats  was  shipped  to  appellant  and  was 
only  to  be  delivered  to  it  by  the  Bailway  Company  upon  payment  of 
the  price  therefor;  that  by  reason  of  some  arrangement  between  the 
Bailway  Company  and  the  appellant  which  was  wrongful  and  fraudu- 
lent as  to  the  rights  of  appellee,  the  oats  was  delivered  to  the  appellant 
by  the  Bailway  Company  without  payment  for  the  same;  that  such 
arrangement  under  which  such  delivery  was  made  was  a  fraudulent 
scheme  and  device  between  appellant  and  the  Bailway  Company  by 
which  to  obtain  possession  of  the  oats,  and  that  subsequent  to  that  time 
a  demand  for  payment  had  been  made,  but  the  appellant  refused  to  pay 
the  same,  for  the  reason  given  that  it  had  a  claim  of  about  $110  against 
the  plaintiff,  on  account  of  defective  quality  in  other  oats  shipped  by 
plaintiff  to  it,  which  claim  the  plaintiff  alleged  there  was  no  basis  for, 
and  that  it  was  a  fraudulent  device  and  scheme  on  the  part  of  appel- 
lant to  obtain  possession  of  the  oats,  and  to  justify  its  wrongful, 
malicious  and  fraudulent  conduct  in  originally  obtaining  possession 
of  the  oats  from  the  Bailway  Company,  and  for  thereafter  refusing 
payment  for  same. 

The  Bailway  Company  practically  admitted  its  liability  to  the  plain- 
tiff, 80  far  as  the  actual  damages  involved,  and  pleaded  over  against  the 
appellant  on  a  contract  executed  between  the  two,  wherein  appellant 
agreed  to  save  the  Bailway  Company  harmless  from  any  damages  it 
might  be  liable  for  in  turning  over  and  delivering  to  the  appellant  the 
shipment  in  question  and  shipments  of  a  like  kind. 
Vol.  U.  Civil— 16. 
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The  appellant  answered,  asserting  a  claim  for  an  offset  against  the 
plaintiff  for  about  the  sum  of  $110,  which  it  claimed  was  due  on  ac- 
count of  defective  quality,  etc.,  in  other  shipments  of  oats  received 
by  it  from  the  plaintiff.  It  denied  the  fraudulent  scheme  as  alleged, 
denied  the  claim  for  exemplary  damages,  and  in  effect  alleged  that  if 
liable  at  all,  it  was  only  liable  for  the  value  of  the  oats,  less  the  offset 
pleaded. 

The  case  was  tried  before  a  juiy  under  charge  of  the  court,  and  a 
verdict  and  judgment  resulted  in  favor  of  the  plaintiff  Langford  in  the 
sum  of  $868.52  against  the  appellant  and  the  Railway  Company  as 
actual  damages,  and  against  the  appellant  alone  for  the  additional  sum 
of  $250  exemplary  damages,  and  in  favor  of  the  Railway  Company 
over  against  the  appellant  for  the  actual  damages  recovered  by  the 
plaintiff. 

The  court  in  its  charge  submitted  the  question  of  actual  and  ex- 
emplary damages,  and  submitted  also  to  the  jury  the  question  as  to 
whether  or  not  ihe  appellant  was  entitled  on  the  plaintiff's  demand 
for  actual  damages  to  a  credit  in  the  sum  claimed  as  an  o&et.  The 
effect  of  the  verdict  of  the  jury  as  to  this  issue  was  a  finding  in  favor 
of  the  plaintiff  as  against  the  appellant  that  it  was  not  entitled  to 
such  sum;  and  under  the  charge  of  the  court  in  submitting  this  issue 
and  upon  some  evidence  which  supports  it,  the  verdict  in  denying  to 
the  appellant  a  credit  for  this  item  could  have  been  based  upon  the 
theory  that  it  was  a  fraudulent  and  fictitious  clainx,  although  there 
is  a  confiict  of  evidence  upon  this  question.  The  verdict  of  the  jury 
being  justified  by  the  evidence  that  the  appellant  was  not  entitled  to 
this  offset  or  credit,  eliminates  all  objections  to  the  verdict  and  judg- 
ment as  to  the  issue  of  the  actual  damages.  Therefore,  the  only 
question  that  remains,  as  presented  by  the  assignments,  is  the  issue 
of  exemplary  damages. 

The  assignments  of  error  upon  this  subject  complain  that  the  evi- 
dence was  not  sufiicient  to  support  a  verdict  against  the  appellant. 
This  contention  is  based  upon  the  suggestion  that  the  preponderance 
of  evidence  shows  that  the  plaintiff  was  really  liable  to  the  appellant 
for  the  offset  it  claimed  on  account  of  defective  quality,  etc.,  of  oats 
sold  to  it  by  the  plaintiff,  or  that  if  such  was  not  the  case,  the  evi- 
dence justified  a  conclusion  that  it  asserted  such  a  claim  in  good  faith 
believing  that  it  was  a  true  and  just  claim  against  the  plaintiff.  Whilst 
there  is  much  evidence  in  the  record  tending  to  support  this  theory 
of  the  appellant,  the  deductions  that  could  legitimately  arise  from 
the  entire  evidence  upon  this  subject  would  warrant  a  contrary  con- 
clusion ;  or,  in  other  words,  upon  this  theory  of  the  case  the  jury,  from 
the  evidence,  would  be  justified  in  reaching  the  conclusion  that  there 
was  no  merit  in  the  appellant's  counterclaim,  and  that  that  fact  was 
known  to  it,  and  that  the  assertion  of  such  pretended  claim,  in  con- 
nection with  the  manner  in  which  the  appellant  obtained  possession 
of  the  oats,  would  justify  the  conclusion  that  a  fraud  was  practiced 
upon  the  plaintiff  in  obtaining  and  retaining  possession  of  the  oats. 
Further,  that,  if  it  be  conceded  that  the  appellant  in  good  faith  be- 
lieved that  the  plaintiff  was  indebted  to  it  in  the  sum  claimed,  that 
that  would  not  justify  the  appellant  in  wrongfully  taking  possession 
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of  the  shipment  of  oats  without  first  paying  therefor;  and  that  from 
and  by  this  wrongful  possession,  the  jury  could  conclude  that  the  pur- 
pose and  intention  upon  the  part  of  the  appellant  was  to  force  the 
plaintiff  to  admit  his  liability^  and  thereby  force  a  collection  from 
nim.  Upon  the  subject  indicated  the  court  instructed  the  jury  as 
follows : 

"Now  if  you  believe  from  the  evidence  that  the  claim  of  defendant 
Mill  Company  against  the  plaintiff,  which  said  defendant  has  pleaded 
in  offset  of  plaintiff's  claim,  is  a  fictitious  and  false  claim,  and  that 
it  was  gotten  up  by  said  defendant  for  the  purpose  of  trying  to*  deceive 
the  plaintiff  and  mulct  funds  from  him  falsely  or  fraudulently,  and 
that  it  procured  the  possession  of  and  converted  to  its  own  use  said 
two  cars  of  oats  herein  sued  for,  with  the  purpose  and  intent  of  not 
pa}ring  therefor  unless  the  plaintiff  would  allow  such  claim,  or  with 
the  purpose  and  intent  of  using  the  advantage  thus  gained  by  it  in 
trying  to  force  plaintiff  to  settle  with  it  such  claim,  then  if  you  so 
find,  you  will  find  for  the  plaintiff  against  the  defendant,  Werkheiser 
Polk  Mill  Company,  such  other  and  further  amount  as  punitory  or 
exemplary  damages  as  in  your  sound  judgment  the  circumstances  in 
evidence  would  warrant,  not  to  exceed  the  amount  claimed  by  plain- 
tiff in  his  petition  as  exemplary  damages,  or  if  you  believe  from  the 
evidence  that  said  defendant  with  a  wanton  disregard  of  plaintiff's 
rights  obtained  the  possession  of  said  two  cars  of  oats  with  a  fraudu- 
lent purpose  and  intent  of  withholding  the  value  thereof  from  plain- 
tiff until  he  should  allow  or  pay  the  claim  of  defendant,  then  you 
may  find  for  plaintiff  such  exemplary  or  punitive  damages,  although 
you  may  fail  to  find  that  defendant's  said  claim  was  false  or  fictitious ; 
and  should  you  find  any  such  damages,  you  will  state  the  amount  in 
your  verdict  as  a  finding  for  plaintiff  against  the  defendant,  Werk- 
heiser-Polk  Mill  Company,  as  exemplary  damages/' 

Without  discussing  the  evidence  upon  the  questions  presented  by 
this  charge,  we  have  reached  the  conclusion  that  it  was  sufficient  to 
justify  the  submission  of  this  issue  to  the  jury,  and  the  finding  upon 
that  subject  will  not  be  disturbed;  and  we  think  that  as  to  the  facts 
and  rules  of  law,  this  case  is  practically  controlled  by  San  Antonio  & 
A*  P.  Ry.  Co.  V.  Kniffen,  4  Texas  Civ.  App.,  484. 

There  is  some  complaint  as  to  the  charge  being  upon  the  weight  of 
the  evidence.  Construing  the  charge  as  a  whole,  we  do  not  think 
that  this  contention  is  correct. 

The  fifth  assignment  of  error  complains  of  the  action  of  the  trial 
court  in  refusing  appellant's  second  special  instruction,  which  is  as 
follows:  *'If  you  believe  from  the  evidence  that  defendant  Werkheiser 
Polk  Mill  Company  in  good  faith  believed  that  it  had  a  just  demand 
and  claim  against  the  plaintiff  for  shortage  in  weight  or.  discrepancy 
in  grade  of  oats,  and  that  its  counterclaim  or  offset  against  the  plain- 
tiff was  made  in  good  faith,  then  as  to  any  claim  for  exemplary  dam- 
ages you  must  find  for  said  defendant  Werkheiser-Polk  Mill  Com- 
pany, though  you  may  believe  that  it  was  mistaken  iii  the  justness 
of  said  claim.''  This  charge  denies  a  recovery  by  the  .plaintiff  on  the 
issue  of  exemplary  damages  merely  on  the  ground  that  the  appeilant 
in  good  faith  believed  in  the  justness  of  its..  claim»    This  will  not  do. 


228  Tbxas  Civil  Appeals  Bbpobts,  Vol.  51.  [June, 

It  leaves  out  of  view  one  of  the  important  theories  upon  which  the 
verdict  and  judgment  for  exemplary  damages  may  be  sustained,  and 
which  is  presented  by  the  latter  paragraph  of  the  charge  quoted,  that 
is,  if  the  jury  believe  that  although  they  may  find  that  the  defend- 
ant's claim  was  not  false  or  fictitious,  but  if  the  defendant,  with  a 
wanton  disregard  of  plaintiff's  right,  obtained  possession  of  the  oats 
with  the  fraudulent  intent  and  purpose  of  withholding  the  value  there- 
of from  the  plaintiff  until  he  should  allow  or  pay  the  claim  of  defend- 
ant, then  they  could  find  for  plaintiff  upon  the  issue  of  exemplary 
damages. 
We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

AffirvMdm 


W.  H.  Hatnbs,  Executob^  v.  H.  A.  Halvebtok. 

Decided  June  3,  1908. 

1. — Jadgmeiit— Paymeiit— AppeaL 

In  a  suit  upon  yendor's  lien  notes,  plaintiff  recoTered  judgment  for  the 
principal  and  interest^  tei  tlie  court  refused  to  allow  the  attorney's  fee  stipulated 
for  in  the  notes.  TTpon  rendition  of  the  jud^ent  the  plaintiff  received  from 
the  defendant  the  amount  of  the  judgment,  giving  a  receipt  therefor  in  which 
it  was  stipulated  that  the  money  was  accepted  with  the  express  understanding 
that  the  same  should  in  no  way  affect  plaintiff's  claim  for  the  attorney's  fee. 
Held,  that  plaintiff  was  not  thereby  estopped  from  prosecuting  an  appeal  from 
the  judgment  of  the  court  in  refusing  to  allow  an  attorney's  fee. 

S. — ^Vote— Tender— Attorney's  Tee. 

Where  the  maker  of  a  note  was  always  ready  and  willinff  to  pay  but  was 
prevented  from  doing  so  by  the  absence  of  the  holder  from  the  State,  and  the 
holder  upon  his  return  to  the  State  filed  suit  without  demand  for  paymeat  or 
notice,  and  the  maker  tendered  the  full  amount  of  principal  and  interest  on  the 
day  after  suit  was  filed  and  renewed  the  tender  on  the  day  of  trial,  and  it 
further  appeared  that  the  holder  filed  the  suit  to  gratify  a  personal  pique,  the 
holder  was  not  entitled  to  recover  the  attorney's  fee. 

Appeal  from  the  55th  Judicial  District,  Harris  County.  Tried  be- 
low before  Hon.  W.  P.  Hamblen. 

0.  r.  Holt,  for  appellant. — The  owner  and  holder  of  notes  having 
declared  the  same  due  for  non-payment  of  interest,  and  having  placed 
said  notes  in  the  hands  of  an  attorney  for  collection,  and  suit  having 
been  instituted  thereon,  the  maker  of  the  notes  is  liable  for  attorney's 
fees,  where  the  notes  provide  for  such  attorney's  fees.  Dieter  v.  Bowers, 
84  S.  W.,  847;  Levy  v.  Du  Bose,  3  Texas  Civ.  App.,  71;  Stansell  ft 
Younger  v.  Cleveland,  64  Texas,  660. 

Sam  &  Bradley,  for  appellee. — ^A  party  to  a  suit  cannot,  after  ac- 
cepting payment  of  the  amount  of  the  judgment  recovered  by  him, 
prosecute  an  appeal  from  such  judgment 

Where  a  debtor  does  all  in  hia  power  to  pay  a  debt,  but  is  unable 
to  do  so  because  of  the  absence  from  the  State  of  his  creditor,  the  cred- 
itor cannot  afterwards  object  that  no  tender  was  made.    28  American 
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&  Eng.  Enc.  of  Law,  10 ;  Ward  y.  Smith,  7  Wallace,  447 ;  22  American 
ft  Eng.  Enc.  of  Law,  533 ;  28  American  &  Eng.  Enc.  of  Law,  23 ;  Haney 
V.  Clark,  66  Texas,  96 ;  Hermes  v.  Vanghn,  3  Texas  Civ.  App.,  607. 

Where  an  obligor  is  at  the  place  of  payment  at  the  matarity  of  the 
obligation,  with  tiie  necessary  funds  to  pay,  and  offers  to  pay  the  debt, 
it  amonnts  to  a  tender;  and  havinff  once  tendered  the  amount  due,  it 
was  only  necessary  that  he  should  thereafter  keep  himself  ready  to 
pay  when  called  upon.  28  American  ft  Eng.  Enc.  of  Law,  10;  Ward 
▼.  Smith,  7  WaUace,  447. 

JAMES,  €hi£f  Justice. — ^Appellant  sued  Halverton  on  two  ven- 
dor's lien  notes  and  obtained  judgment  with  foreclosure  for  the  prin- 
cipal and  interest  thereof^  but  the  court  refused  to  allow  the  ten  percent 
attorney's  fee  which  the  notes  stipulated. 

Fpon  the  rendition  of  the  judgment  plaintiff  received  from  defend- 
ant the  amount  of  the  judgment  rendered,  $372.83,  and  gave  this  re- 
ceipt :  '*I  have  this  day  received  from  the  defendant,  H.  A.  Halverton, 
the  sum  of  $372.83  and  credited  the  same  upon  judgment  and  the  notes 
sued  on  in  the  above  entitled  and  numbered  cause,  but  said  money  is 
accepted  with  the  express  understanding  that  the  same  shall  in  no  way 
aSe<^  the  claim  for  attorney's  fees  on  said  notes.  This  6th  day  of 
Nov.,  1907.*^ 

After  accepting  the  money  plaintiff  asked  for  the  court's  conclusions  of 
fact  and  law,  and  the  court  in  view  of  the  said  receipt  upon  record,  de- 
clined to  file  conclusions  except  in  reference  to  the  matter  of  attorney's 
fee. 

Appellee  contends  that  plaintiff  having  accepted  satisfaction  of  the 
judgment  as  far  as  it  was  rendered  in  his  favor,  is  estopped  to  appeal 
from  the  judgment  affecting  the  attorney's  fees.  Witii  this  we  do  not 
agree. 

The  evidence  is  that  the  interest  on  the  notes  had  been  paid  to  Jan- 
uary 30,  1907,  and  plaintiff  had  extended  the  principal  of  the  notes 
to  January  30,  1908.  The  notes  were  payable  "on  or  before"  at  Hous- 
ton and  called  for  interest  to  be  paid  semi-annually.  On  or  about  July 
28, 1907,  defendant,  for  the  purpose  of  paying  off  the  notes  in  full,  went 
to  plaintiff's  office  in  Houston,  which  is  the  office  occupied  by  plaintiff 
and  0.  T.  Holt,  Esq.  Haynes  was  not  in  the  office  and  Holt  stated  that 
Haynes  was  out  of  the  State  on  a  vacation,  and  he  did  not  know  when 
he  would  return,  but  that  he  understood  that  Walter  Torrey  was  col- 
lecting and  receiving  money  due  Haynes  during  his  absence.  De- 
fendant then  went  to  Torrey's  office  and  told  him  he  wanted  to  pay  the 
notes,  and  Torrey  told  him  he  did  not  have  them  for  collection,  that 
they  were  not  in  his  possession  and  that  he  knew  nothing  about  them. 
Defendant  testified  further  that  he  has  always  been  ready  and  willing 
to  pay  said  notes  when  presented,  and  did  not  learn  that  Haynes  had  re- 
turn^ to  Houston  until  September,  1907,  and  until  this  suit  was  filed. 
Next  day  he  went  to  Haynes  and  offered  to  pay  the  notes  and  interest, 
but  Hajmes  refused  to  accept  unless  ten  percent  attorney's  fees  were 
also  paid.  Haynes  told  him  the  reason  he  had  sued  without  giving 
defendant  notice  was  because  defendant  had  testified  against  him  in  a 
oertain  suit.    On  appearance  day  defendant  again  tendered  plaintiff  the 
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principal  and  interest.     It  appears  that  Haynes  returned  to  Houston 
from  his  trip,  on  September  1,  1907. 

Upon  these  facts,  we  agree  with  the  disposition  of  the  matter  of  at- 
torneys^ fee  by  the  trial  courts  and  afiSrm  the  judgment. 

Affirmed^ 

Spencer  C.  Webb  v.  Houston  &  Texas  Central  Bailroad  Cohpant. 

Decided  June  3,  1908. 

1. — ^Agreement  of  Settlement — Snbseqnent  Litigation— Ees  Adjndieata. 

An  employe  sued  a  railroad  company  for  damages  for  personal  injuries; 
the  defendant  answered  by  general  denial,  contributory  negligence,  assumed  risk, 
and  an  agreement  on  the  part  of  plaintiff  to  accept  a  certain  amount  of  money  in 
settlement  of  his  claim,  which  amount  the  defendant  tendered  at  the  trial,  but 
which  the  plaintiff  refused  to  accept;  the  issue  of  agreed  settlement  was  raised  by 
the  evidence  and  submitted  by  the  charge  of  the  court.  The  jury  returned  a  gen- 
eral verdict  for  the  defendant.  Held,  it  being  impossible  to  determine  from  the 
verdict  of  the  jury  upon  what  issue  or  issues  the  jury  rendered  their  verdict,  the 
Judgment  thereon  must  be  held  a  bar  to  a  subsequent  suit  by  the  plaintiff  or 
his  heirs  for  said  money. 

S. — ^Agreement  of  Settlement — ^Eepndlation — ^Failnre  of  Coniideration. 

The  repudiation  of  an  agreement  of  settlement  of  a  claim  and  the  subse- 
quent filing  of  suit  and  prosecution  of  same  to  judgment,  is  a  destruction  of 
the  consideration  for  the  agreement  on  the  part  of  the  defendant  to  pay  the 
sum  agreed  upon. 

Appeal  from  the  55th  Judicial  District,  Harris  County.  Tried  below 
before  Hon.  W.  P.  Hamblen. 

John  Lovejoy  and  J.  W,  Parker,  for  appellants. — ^The  defendant 
pleading  an  accord  and  tender  before  suit,  had  the  defendant  brought 
into  court  the  amount  of  the  tender,  as  it  offered  to  do,  the  title  to  the 
money  would  have  passed  to  the  plaintiff,  and  plaintiff  would  have  been 
entitled  thereto  without  regard  to  how  the  jury  decided  the  case;  and 
defendant  having  retained  the  money  by  agreement  of  plaintiff,  and 
refusing  to  pay  it  over,  plaintiff  had  a  right  of  action  against  defend- 
ant for  the  amount,  which  survived  to  the  plaintiffs  herein.  Dewees  v. 
Lockhart,  1  Texas,  538,  539;  Mann  v.  Sprout,  185  K  Y.,  109;  77 
N.  E.,  1018;  5  L.  R.  A.,  561  (N.  S.) ;  Taylor  v.  Brooklyn  Elev.  R.  Co., 
119  N.  Y.,  561;  23  N.  E.,  1106;  Wilson  v.  Doran,  39  Hun,  88;  110 
N.  Y.,  101;  17  N.  E.,  688;  Becker  v.  Boon,  61  N.  Y.,  317;  Beil  v.  Su- 
preme Counsel,  A.  L.  of  H.,  42  App.  Div.,  168 ;  58  N.  Y.  Supp.,  1049 ; 
Murray  v.  Bethune,  1  Wend.,  191;  Slack  v.  Brown,  13  Wend.,  390; 
Dakin  v.  Dunning,  7  Hill,  30;  42  Am.  Dec,  33;  Bank  of  Columbia 
V.  Southerland,  3  Cow.,  336 ;  Malcom  v.  Pullarton,  2  Texas,  645-648 ; 
2  Parsons  on  Contract,  9th  edition,  789 ;  2  Wharton,  Contr.,  sec.  976  ;  1 
Beach,  Contr.,  sec.  331. 

Baker,  Botts,  Parker  &  Garwood  and  Lane,  Jackson,  Kelley  &  WoU 
ters,  for  appellee. — Upon  the  proposition  of  failure  of  consideration, 
cited:    Wells  v.  Groesbeck,  22  Texas,  430;  Bristo  v.  Hall,  16  Texas 
568;  Cundiff  v.  McLean,  40  Texas,  394;  Watson  v,  DeWitt  Co.,  19 
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Texas  Civ.  App.,  159;  Jones  v.  Holliday,  11  Texas,  416;  Benson  v. 
Phipps,  87  Texas,  580. 

The  judgment  of  a  court  of  competent  jurisdiction  is  conclusive  upon 
all  Issues  involved  between  the  parties,  and  those  that  were  actually  de- 
termined, or  might  have  been  determined.  Nichols  v.  Dibrell,  61  Texas, 
541;  Flippen  v.  Dixon,  83  Texas,  423;  Cook  v.  Carroll,  6  Texas  Civ. 
App.,  326;  Poster  v.  Wells,  4  Texas,  101;  Lee  v.  Kingsbury,  13  Texas, 
70;  Hatch  v.  Garza,  22  Texas,  187;  Chilson  v.  Beeves,  29  Texas,  281; 
Teal  V.  Terrell,  48  Texas,  508 ;  Tadlock  v.  Eccles,  20  Texas,  791. 

JAMES,  Chiep  Justice. — This  action  was  brought  by  the  surviving 
wife  and  children  of  Spencer  C.  Webb  to  recover  of  appellee  the  sum 
of  $1,027.30  with  interest.  The  petition  alleged  that  Webb  had  received 
injuries  in  defendant's  service,  through  certain  negligence  of  defendant, 
in  1902,  and  that  he  had  in  1903  sued  defendant  in  the  District  Court 
of  Ellis  County  for  his  damages  which  resulted,  in  1905,  in  a  judgment 
for  the  clefendant,  from  which  no  appeal  was  taken.  The  circum- 
stances of  the  pleadings  and  other  proceedings  in  said  Ellis  County 
action  were  set  forth  with  particularity,  showing  that  in  said  proceed- 
ings the  defendant,  in  addition  to  a  gjeneral  denial,  contributory  negli- 
gence and  assumed  risk,  set  up  a  compromise  agreement,  whereby  it  was 
alleged  defendant  had,  prior  to  the  filing  of  the  said  suit,  agreed  to  pay 
plaintiff  in  satisfaction  of  his  claim  for  damages,  and  defendant  had 
agreed  to  accept  therefor  the  sum  of  $1,027.30,  which  sum  defendant 
tendered  at  the  trial,  but  plaintiff  refused  to  receive  or  accept  same,  and 
by  agreement  the  sum  was  not  deposited  with  the  derk,  **but  was 
retained  in  the  possession  of  defendant  during  the  progress  of  the  trial.'* 
The  purpose  and  prayer  of  the  present  action  in  the  District  Court  of 
Harris  County  is  to  recover  of  defendant  the  said  sum  of  $1,027.30. 
It  alleges  that  defendant,  by  tendering  and  retaining  said  sum  in  the 
other  suit,  promised  and  became  liable  to  pay  plaintiff  said  sum  in  the 
event  of  a  verdict  in  its  favor,  and  that  such  promise  and  liability  sur- 
vived Webb  and  inured  to  the  benefit  of  these  plaintiffs. 

Defendant  answered  by  general  denial;  statute  of  two  years  limita- 
tions;  that  the  compromise  contract  and  alleged  tender  had  become  in- 
valid and  unavailable  to  plaintiff  by  reason  of  his  repudiating  it,  and 
causing  a  failure  of  consideration;  that  the  conduct  of  Webb  in  re- 
pudiating the  compromise  agreement  and  instituting  suit  and  litigating 
his  original  cause  of  action  with  defendant  on  the  various  issues  in- 
volved, and  by  reason  of  his  pleadings  and  other  proceedings  connected 
with  said  litigation,  and  his  motions  for  new  trial  thereon,  was  estopped 
from  asserting  any  claim  or  right  of  action  upon  said  compromise  or 
alleged  tender;  and  that  by  virtue  of  the  pleadings,  charges,  motions 
and  other  proceedings,  and  by  the  judgment  and  orders  entered  in  the 
District  Court  of  Ellis  County,  between  the  same  parties,  this  action  is 
barred  and  said  proceedings  are  rea  judicata.  The  plea  as  to  failure  of 
consideration  was  verified  by  affidavit. 

The  case  was  tried  by  the  judge  upon  an  agreed  statement  of  facts, 
and  he  gave  judgment  in  favor  of  defendant,  filing  no  conclusions^ 

As  the  case  now  before  us  involves  and  depends  on  the  effect  which 
the  judgment  in  the  EUi?  County  case  had  upon  Webb's  rights  under 
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the  contract  of  compromise  as  a  cause  of  action,  it  will  be  necessary  to 
give  a  statement  of  how  that  matter  was  involved  in  the  pleadings  and 
other  proceedings  of  that  trial.  We  may  state  them  without  their  occu- 
pying the  space  they  do  in  the  record. 

As  already  stated,  the  defenses  were  general  denial,  contributory  negli- 
gence, assumed  risk,  and  the  agreement  of  compromise  above  mentioned. 
At  the  trial  the  tender  above  mentioned  was  made  and  refused.  The 
case  was  submitted  to  a  jury  upon  charges,  submitting  the  question  of 
defendant's  negligence  and  liability  for  the  injury,  and  submitting  also 
the  issues  of  contributory  negligence  and  assumed  risk.  There  were  no 
pleadings  of  the  plaintiff,  asking  for  judgment  on  the  compromise 
agreement.  The  compromise  agreement  figured  in  the  evidence  and  in 
the  charges.  In  one  paragraph  the  jury  were  charged  to  find  for  plain- 
tiff if  his  injury  was  caused  by  defendant's  negligence,  and  plaintiff  did 
not  agree  to  settle  his  claim  with  the  defendant  for  $1,027.30,  as  alleged 
in  the  answer.  In  another,  the  jury  were  charged  to  find  for  defendant 
if  defendant  was  not  negligent,  or  its  negligence  was  not  the  proximate 
cause  of  plaintiff's  injuries;  or  if  plaintiff  knew,  or  in  the  exercise  of 
ordinary  care  in  the  discharge  of  his  duty  must  necessarily  have  known 
of  the  defect  and  danger;  or  if  plaintiff  agreed  to  settle  his  claim 
with  defendant  for  $1027.30.  Another  paragraph  explained  and  sub- 
mitted the  issue  of  whether  or  not  the  agreement  had  been  made  in  a 
manner  to  be  binding  on  the  parties.  And  in  the  special  instruction 
the  court  told  the  jury  to  find  for  defendant  if  an  agreement  of  settle- 
ment for  the  sum  of  $1,027.30,  that  was  binding  on  the  parties,  had 
been  entered  into  by  the  parties. 

We  may  here  remark  the  said  special  instruction  was  asked  by  defend- 
ant, and  that  all  the  other  charges,  including  the  one  which  submitted 
the  validity  and  binding  character  of  the  compromise  arrangement,  were 
prepared  and  tendered  by  the  plaintiff  and  adopted  by  the  court  as  its 
general  charge.  The  verdict  in  that  case  was  a  general  one  for  the  de- 
fendant. 

From  this  it  will  be  seen  that  the  verdict  may  have  resulted  from 
the  jury  finding  that  there  was  no  negligence  of  the  defendant,  or  no 
negligence  that  proximately  caused  plaintiff's  injury,  or  they  may  have 
based  it  upon  the  finding  that  plaintiff  was  guilty  of  contributory  negli- 
gence, or  that  he  assumed  the  risk.  Upon  any  of  these  theories  the 
finding  may  not  have  embraced  any  consideration  of,  or  finding  on,  the 
agreement  of  settlement. 

On  the  other  hand,  the  jury  may  not  have  passed  on  the  above  issues 
at  all,  or  may  have  found  against  defendant  on  them  all,  yet  may  have 
based  their  verdict  on  the  sole  finding  that  the  cause  of  action  had  been 
extinguished  by  a  valid  agreement  of  settlement. 

There  is  no  way  of  ascertaining  whether  or  not  the  jury  determined 
the  issue  of  the  existence  of  the  settlement  contract.  But  it  was  in- 
volved, and  for  all  we  know  they  may  have  passed  upon  the  question 
and  founded  their  verdict  upon  it.  They  may  have  found  that  there 
was  no  binding  contract  of  settlement,  and  yet  found  for  defendant  on 
the  merits  of  the  original  cause  of  action.  The  matter  could  have  been 
removed  from  conjecture  by  the  submission  of  special  issues,  or  had 
plaintiff  asked  in  the  alternative  for  a  judgment  for  the  $1,027.30  and 
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the  charges  had  been  framed  with  that  view.  The  matter  would  also 
have  been  removed  from  conjecture,  had  there  been  no  other  plea  inter- 
posed by  defendant.  In  that  case  a  finding  for  defendant  would  have 
left  no  doubt  that  the  verdict  was  based  u^n  the  existence  of  the  agree- 
ment, and  it  would  have  been  an  affirmation  of  its  existence  as  a  valid 
agreement,  and  therefore  plaintiff  could  have  afterwards  brought  suit 
upon  it.  But  as  the  Ellis  County  case  was  tried  and  submitted,  no  such 
result  can  be  pronounced  upon  the  verdict,  inasmuch  as  no  one  can  say, 
nor  can  it  be  determined,  that  the  verdict  in  that  case  was  not  arrived 
at  through  a  finding  by  the  jury  that  there  had  been  no  valid  agreement 
of  compromise  entered  into.  This  being  within  the  scope  of  the  verdict, 
as  the  cause  was  submitted,  and  there  being  no  means  of  determining 
what  the  jury  found,  the  presumption  in  a  collateral  proceeding  ought 
to  be  in  favor  of  any  and  eveiy  finding  with  which  the  verdict  may  be 
consistent. 

There  is  another  ground  in  favor  of  the  affirmance  of  the  judgment, 
even  if  the  judgment  in  the  Ellis  County  case  could  be  said  to  have  left 
it  open  to  plaintiffs  to  recover  upon  the  compromise  agreement.  De- 
fendant in  the  present  case  pleaded  failure  of  consideration.  The  mani- 
fest inducement  to  defendant's  entering  into  such  agreement,  was  the 
avoidance  of  litigation  concerning  the  original  cause  of  action.  The 
fact  that  Webb  ignored  and  repudiated  the  agreement,  by  filing  the  suit 
in  Ellis  County  on  the  original  cause  of  action  and  prosecuting  it  as 
though  no  such  agreement  had  been  entered  into,  to  a  verdict,  it  seems 
to  us  was  a  complete  destruction  of  the  consideration  upon  which  such 
agreement  was  entered  into  by  the  defendant. 

The  assignments  of  error  contend  that  the  court  erred  in  rendering 
judgment  for  defendant,  and  in  not  rendering  judgment  for  plaintiff. 
We  agree  with  the  view  of  the  district  judge  and  affirm  the  judgment. 

AffirtnBd* 

Writ  of  error  refused. 


Frances  M.  Connely  v.  Buth  W.  Putnam  bt  al. 

Decided  June  3«  1908. 

Iw— ICarketable  Title— Dellnltlon. 

A  'Marketable  title"  is  one  that  is  free  from  reasonable  doubt.  A  title 
tendered  by  an  executrix  to  lands  of  an  estate,  considered,  ^d  held  a  market- 
able title. 

%4 — ^Willfl— Estate — ^Ezeoutrix — ^Power  to  Bell. 

A  testator  by  his  will  directed  that  his  estate  should  "be  kept  together** 
until  his  children,  therein  named,  should  come  of  age  or  be  married;  that  his 
said  children  should  be  "kept,  maintained  and  educated  by  his  executrix  in  a 
manner  suitable  to  their  circumstances  in  life,"  and  "for  this  purpose"  save 
his  executrix  "full  and  unlimited  power  to  manage,  control  and  dispose  of'^his 
estate  in  the  same  manner  as  he  could  do  were  lie  aliye,  as  in  her  discretion- 
seemed  best  for  the  estate  and  his  children.  Held,  that  the  executrix  had  au- 
thority during  the  minority  of  the  children,  for  the  purpose  of  maintaining  and 
educating  them,  to  sell  and  convey  land  of  the  estate,  and  that  this  rieht  was 
Bo  free  from  doubt  as  to  render  the  title  tendered  by  her  to  a  prospective  pur- 
chaser a  "marketable  title." 

a. — CoAtraot  of  Sale — ^Earnest  Xoney — ^Forfeiture. 

A  eertain  sum  of  money  was  paid  by  a  purchaser  to  a  vendor  of  land  with 
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the  understanding  that  the  money  was  to  be  applied  as  a  part  of  the  purchase 
money  if  the  sale  was  consummated,  or  to  be  forfeited  to  the  vendor  as  liqui- 
dated damages  in  case  he  tendered  a  marketable  title  to  the  land  by  a  certain- 
date  and  the  purchaser  refused  to  consummate  the  purchase;  within  the  time 
stipulated  the  vendor  tendered  a  title  which  the  purchaser,  on  the  advice  of 
his  lawyer,  refused  to  accept  on  the  ground  that  it  was  not  a  marketable  title. 
In  a  suit  by  the  purchaser  for  the  earnest  money,  evidence  considered,  and  held 
sufficient  to  support  a  judgment  for  the  defendant. 

Appeal  from  the  District  Conrt  of  Jackson  County.  Tried  below 
before  Hon.  James  C.  Wilson. 

Ouy  Mitchell,  for  appellant. 

Henry  T.  Chivers,  for  appellees. 

NEILL,  Associate  Justice. — ^The  appellant,  Mrs.  P.  M.  Connely, 
sued  the  appellee,  Mrs.  Hath  W.  Putnam,  as  executrix  of  the  estate  of 
L.  McHenry,  deceased,  and  her  husband,  S. .  M.  Putnam,  defendants 
below,  to  recover  $1,000  paid  by  plaintiff  to  Mrs.  Putnam  as  such  exe- 
cutrix in  pursuance  of  the  contract  for  sale  of  certain  lands  hereinafter 
referred  to  in  our  conclusions  of  fact,  and  it  is  from  a  judgment  in 
favor  of  defendants  against  the  plaintiff  that  this  appeal  is  prosecuted. 

Conclusions  of  fact. — ^The  facts,  which  are  undisputed  and  are  agreed 
to  by  the  parties,  are  in  substance  as  follows: 

On  February  19,  1907,  the  plaintiff  contracted  with  defendants,  in 
writing,  to  purchase  certain  lands  in  Jackson  County,  Texas,  and  paid 
them  the  sum  of  $1,000,  upon  the  following  conditions:  (1)  That  the 
money  was  to  be  considered  a  part  of  the  cash  pajrmcnt  for  the  land  in 
the  event  the  sale  was  consummated;  (2)  it  was  to  be  forfeited  to  de- 
fendants as  liquidated  damages  in  case  they  tendered  a  marketable  title 
to  said  lands  on  or  before  August  19,  1907,  and  plaintiff  should  re- 
fuse to  comply  with  the  terms  of  sale;  and  (3)  it  was  to  be  repaid  to 
plaintiff  in  case  a  marketable  title  was  not  tendered  her  on  or  before 
said  date. 

Buth  W.  Putnam  is  the  surviving  wife  of  L.  McHenry,  deceased,  and 
executrix  of  his  estate  under  will  duly  probated  in  Jackson  County, 
Texas,  and  the  land  contracted  for  by  plaintiff  was  the  community  prop- 
erty of  L.  McHenry  and  his  wife  who  was  made  the  executrix  of  his 
will,  an  undivided  one-half  of  the  same,  upon  the  testator^s  death,  being 
the  property  of  his  wife,  and  an  undivided  one-half  being  the  property  of 
their  three  daughters,  Lula,  Dora  and  Mary  McHenry,  who  were  the 
devisees  in  his  will.    The  will  contained  the  following  items : 

"Item  second:  I  desire,  will  and  direct  that  all  my  estate  of  what- 
ever kind  and  wherever  situated,  both  real  and  personal,  be  kept  to- 
gether until  the  conditions  hereinafter  stated  be  fulfilled,  believing  the 
same  to  be  for  the  best  interest  of  my  said  estate,  and  for  this  purpose  I 
give  to  my  beloved  wife,  Ruth  W.  McHenry,  full  and  unlimited  power 
to  manage,  control  and  dispose  of  my  said  estate  in  the  same  manner  as 
I  myself  could  were  I  alive,  as  in  her  discretion  seems  best  for  my  estate 
and  my  three  children,  Lula,  Dora  and  Mary  McHenry. 
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^tem  third:  I  will  and  direct  my  said  wife,  Buth,  to  keep  and  main- 
tain and  educate  my  said  three  children  in  a  manner  suitable  to  their 
fortune,  state  and  circumstance  in  life. 

^'Item  fourth:  I  will,  desire  and  direct  that  on  the  coming  of  age 
or  marriage  of  any  of  my  said  three  children  then  my  said  above  estate 
shall  be  so  divided  that  the  said  child  so  marrying  or  coming  of  age  shall 
have  her  portion  according  to  the  laws  of  descent  and  distribution  of 
Texas,  said  division  to  be  made  at  the  option  of  said  child,  but  the 
residue  to  be  kept  intact  until  said  condition  again  happens,  and  so  on 
until  each  and  every  one  of  my  heirs  has  her  legal  portion." 

Abstracts  of  title  were  furnished  by  defendants  to  plaintiff  within 
the  time  stipulated  by  the  contract,  and  examined  by  her  attorney  and 
upon  his  advice  she  refused  to  take  the  title  shown  by  the  abstract 
for  the  following  reasons  only:  (1)  Because  under  the  provisions  of  Mc- 
Henr/s  will  the  defendant,  Buth  W.  Putnam,  as  executrix,  had  no 
right  to  convey  to  plaintiff  any  part  of  the  land  belonging  to  the  de- 
visees; and  (2),  because  the  will  is  an  ill-expressed  and  inartificial  in- 
strument, the  provisions  of  which  left  the  power  of  the  executrix  to 
make  the  sale  contracted  for  in  so  much  doubt  and  uncertainty  as  to 
render  the  title  unmarketable. 

After  the  contract  between  the  parties  was  made,  and  prior  to  August 
19,  1907,  Lula  HcHenry,  a  minor  and  one  of  the  devisees  in  the  will, 
married  Jewell  Weatherly,  and,  with  her  husband,  offered  to  join  with 
defendants  in  making  deed,  on  the  above  mentioned  date,  to  plaintiff 
for  the  land  contracted  for  by  her.  The  plaintiff  declined  to  accept  the 
proffered  offer  of  the  deed  on  account  of  the  objections  to  the  title,  above 
fitated,  and  demanded  of  defendants  a  repayment  of  the  $1,000  paid  by 
her  to  them  upon  the  conditions  of  the  contract  before  mentioned.  De- 
fendants refused  to  accede  to  the  demand,  whereupon  plaintiff  instituted 
this  suit  to  recover  the  money  with  interest  thereon  from  August  19, 
1907,  and  the  case  was  tried  before  the  court  without  a  jury  and  judg- 
ment was  rendered  in  favor  of  the  defendant,  as  above  stated. 

Conclusions  of  law, — The  question  to  be  determined  is:  Does  the 
abstract,  in  view  of  the  facts,  show  a  "marketable  title  ?^  Such  a  title  is 
one  free  from  reasonable  doubt.  Oreer  v.  International,  etc.,  Co.,  43 
Texas  Civ.  App.,  370;  Maupin  on  Marketable  Title,  705;  Austin  v. 
Barnum,  63  N.  W.,  1132 ;  Vought  v.  Williams,  24  N.  E.,  195,  8  L.  B.  A., 
591, 17  AuL  St.  Eep.,  634;  Holmes  v.  Woods,  168  Pa.,  630,  32  Atl.,  54. 
If,  therefore,  there  be  no  reasonable  doubt  either  as  to  a  matter  of  law 
or  fact  regarding  the  title,  it  must  be  deemed  marketable.  As  the  facts 
aie  undisputed,  if  there  is  such  a  doubt  it  must  be  as  to  a  matter  of  law. 
The  only  doubt  of  this  kind  which  can  possibly  arise  is  in  regard  to  the 
power  of  Mrs.  Putnam,  as  executrix  of  the  will  of  McHenry,  to  convey 
the  land.  Indeed,  this  is  the  only  point  of  contention,  the  insistence 
of  appellant  being  that  the  will  is  of  such  doubtful  construction  as  to 
raise,  at  least,  a  reasonable  doubt  as  to  the  power  of  the  executrix  to 
make  the  conveyance. 

The  will  directs  that  the  estate  of  the  testator  *T)e  kept  together*' 
until  certain  conditions  thereinafter  stated  "be  fulfilled,"  and  for  **this 
pnrpose''  gives  the  executrix  "full  and  unlimited  power  to  manage,  con- 
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trol  and  dispose'^  of  it  in  the  same  manner  as  he  could  were  he  alive, 
as  in  her  discretion  seems  best  for  the  estate  and  his  three  children 
named  therein.  The  power  to  ^^manage  and  oontroP  evidently  gave 
the  possession,  superintendence  and  direction  of  the  estate  to  the  exe- 
cutrix, and  authority  to  exercise  a  general  restraint  over  the  same. 
Carlton  v.  Goebler,  94  Texas,  93 ;  Randall  v.  Josselyn,  10  Atl.  577.  But 
this  is  not  the  limit  of  the  power  conferred  upon  the  executrix.  She  is 
also  given  unlimited  power  ^^to  dispose  of*  the  estate.  To  dispose  of 
means  ^%  part  with;  to  relinquish;  to  get  rid  of — ^as  to  dispose  of  a 
house.'*  Webster's  Dictionary.  *To  dispose  of  means  to  alienate;  to 
effectually  transfer.''  9  Am.  and  Eng.  Ency.  of  Law,  540.  All  these 
powers,  i.  e.,  to  manage,  control  and  dispose  of,  are  given  to  the  execu- 
trix to  the  same  end  and  purpose ;  and  if  there  is  a  limitation  upon  one, 
there  is  a  limitation  upon  all.  They  are  conferred  for  the  purpose  of 
keeping  the  estate  together  until  certain  conditions  stated  in  the  will 
should  be  fulfilled;  and  they  must  have  been  deemed  by  the  testator  es- 
sential or  expedient  to  effect  or  carry  out  ibis  purpose,  dse  they  would 
not  have  been  conferred.  To  say  that  such  or  any  of  these  powers  were 
not  necessary  or  expedient  to  effect  such  purpose  would  be  to  substitute 
the  opinion  of  another  for  the  judgment  of  the  testator,  making  a  dif- 
ferent will  from  the  one  made  by  him,  which  no  one  has  authority  to  do. 
A  court  may  declare  a  will  void  if,  in  fact,  it  is  so ;  but  it  has  no  author- 
ity whatever  to  make  or  amend  a  will  for  anyone.  A  will  speaks  from 
Hie  date  of  the  death  of  the  testator,  after  which,  no  one  in  the  world 
has  the  right  to  speak  for  him. 

By  directing  that  the  estate  *'be  kept  together,"  the  testator  evidently 
meant  that  it  should  not  be  partitioned  until  conditions  mentioned 
therein  should  be  fulfilled,  t.  e.^  not  until  the  three  children  had  been 
kept,  maintained  and  educated  by  the  executrix  in  a  manner  suitable 
to  their  fortune,  state  and  circumstances  in  life  and  upon  tiie  attain- 
ment of  the  majority  or  marriage  of  one  of  them,  at  which  time  she  was 
to  have  her  portion  according  to  the  laws  of  descent  and  distribution 
of  the  State  of  Texas,  it  being  left  to  the  option  of  such  child  whether 
such  division  of  the  estate  should  be  made  then.  To  give  the  words  ^'be 
kept  together"  any  other  meaning  would  be  to  thwart  the  very  purpose 
of  the  testator  as  expressed  by  his  will.  For  the  executrix  could  not 
keep,  maintain  and  educate  the  three  children  in  a  manner  suitable  to 
their  fortune,  state  and  circumstances  in  life  without  disposing  of  some 
of  the  estate  of  the  testator  for  such  purpose,  wbich  would  ipso  feicto 
separate  the  property  used  to  that  end  from  the  part  remaining  undis- 
posed of.  To  effect  this  purpose  she  was  given  unlimited  power  to  man- 
age, control  and  dispose  of  the  estate  in  the  same  manner  the  testator 
could  if  he  were  alive  as  in  her  discretion  seemed  best  for  the  estate  of 
the  three  children.  There  was  no  limitation  upon  the  power  given  the 
executrix  to  effect  the  purpose.  Its  exercise^to  that  end  was  left  en- 
tirely to  her  discretion,  which,  unless  manifestly  abused,  could  not  be 
curtailed  or  controlled  by  the  courts,  nor  questioned  or  interfered  with 
by  anyone.  Her  power  of  disposition  was  not  limited  to  the  money  on 
hand,  nor  to  the  personal  property  of  the  estate,  but  extended  to  every 
acre  of  land  belonging  to  the  estate,  as  well.  She  could  sell  and  convert 
into  money  the  entire  property,  real  and  personal,  devised  in  tiie  exer* 
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cise  of  her  discretion  if  she  deemed  it  best  for  the  estate  of  the  three 
children.  But  whatever  form  the  property  took,  the  will  required  that 
the  estate  ^'be  kept  together^' — ^in  the  same  sense  stated — until  the  con- 
ditions stated  were  fulfilled.  Her  power  to  keep,  manage  and  control  the 
residue  of  the  estate,  after  giving  the  child  first  coming  of  age  or  marry- 
ing her  share,  continued  in  the  same  manner,  and  was  not  limited  by 
the  use  of  the  word  **intact,*'  appearing  in  the  fourth  item  of  the  will, 
its  evident  meaning,  as  there  used,  being  the  same  as  the  word,  ^'to- 
gether,^'  appearing  in  ttie  second  item;  for  one  of  the  definitions  given 
by  Webster  of  the  word  is  "complete  or  entire/*  It  is  apparent  the  tes- 
tator used  it  in  this  sense,  intending  that  the  residue  of  the  estate,  after 
making  the  first  allotment,  should  be  kept  together,  managed,  controlled 
and  disposed  of  by  the  executrix,  t.  e.,  for  the  purpose  of  maintaining 
and  educating  the  other  two  children,  and  not  partitioned  between  them 
until  one  should  become  of  age  or  marry  and  that  one  to  receive  her 
share  of  the  residue. 

We  do  not  think  there  can  be  any  reasonable  doubt  about  this  being 
the  clear  and  obvious  construction  of  the  will.  In  view  of  which  it  is 
dear  that  the  executrix  had  the  same  power  to  dispose  of  the  property 
concerning  which  the  contract  was  made  as  the  testator  would  himself 
have  if  living.  Therefore,  as  the  daughter  of  McHenry,  who  married 
Jewell  Weatherly  after  the  contract  of  sale  was  made,  and  her  husband 
offered  to  join  the  defendants  in  a  deed  conveying  iSie  land  to  plaintiff, 
the  title  she  would  have  obtained  through  such  deed  would  have  been 
free  from  a  reasonable  doubt,  and,  hence,  marketable  title.  The  judg- 
ment is  afSrmed. 

Affirmed. 


John  Dues  bt  al.  v.  W.  P.  Spiller  bt  al. 

Deeided  June  4,  1908. 

li— dtation — Omiitlon  of  FUe  Humber. 

A  citation  which  fails  to  state  the  file  number  of  the  suit  in  the  body  of  the 
dtation  will  not  support  a  judgment  by  default,  and  the  fact  that  the  file  num- 
ber IB  written  on  the  back  of  the  citation  is  not  a  compliance  with  the  require- 
BMnt  of  the  statute  that  the  citation  shall  state  the  file  number  of  the  suit. 


^-DefectiTe  Betum. 
The  sheriff's  return  upon  a  citation  stated  that  the  writ  was  executed  "by 
delivering  to  J.  H.  D.,  Mrs.  L.  C.  D.,  the  within  named  defendants,  in  person, 
a  true  copy  of  this  writ."  Held  to  show  that  but  one  copy  of  the  writ  was 
delivered  to  both  defendants.  The  fact  that  the  officer's  bill  for  fees  endorsed 
CD  a  writ  contained  a  charge  for  serving  two  copies  of  the  writ,  did  not  cure 
the  defect. 

Error  from  the  District  Court  of  Montgomery  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

Nugent  A  Foster,  for  plaintiffs  in  error.— When  the  record  of  a  case 
fails  to  show  an  answer — ^that  is,  actual  appearance — of  the  defendants, 
the  appellate  court  must  look  to  ttie  service  had  upon  them,  and  if  strict 
compliance  wifli  articles  1314  and  1225,  of  Bevised  Statutes  be  not 
shown,  the  ptesumption  of  jurisdiction  of  the  trial  court,  arising  from 
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recitals  in  the  judgment^  is  overthrown,  and  its  judgment  must  be  re- 
versed. Art.  1214,  Bev.  Stats,  of  1895 ;  Durham  v.  Betterton,  79  Texas, 
223 ;  Pruitt  v.  State,  92  Texas,  484 ;  Houston,  E.  &  W.  T.  By.  v.  Brving, 
2  App.  Civ.  Cases,  122;  Kirk  v.  Hampton,  2  App.  Civ.  Cases,  719. 

When  there  are  more  defendants  than  one,  and  the  citation  commands 
the  sheriff  to  deliver  to  each  a  copy  thereof,  and  a  default  judgment  is 
taken  against  all,  it  must  appear  from  the  sheriff's  return  that  each  de- 
fendant received  a  copy  of  the  writ.  Art.  1225,  Bev.  Stats. ;  Mahan  v. 
McManus,  19  Texas  Cft.  Bep.,  490;  Holliday  v.  Steele,  65  Texas,  388; 
Swilley  v.  Beliance  Lbr.  Co.,  46  S.  W.,  387-8 ;  Chamblee  v.  Huf smith, 
44  S.  W.,  616;  King  v.  Ooodson,  42  Texas,  152. 

HiU,  Williams  &  Elhins  and  8.  A.  Crawford,  for  defendant  in  error. 
—Where  a  judgment  recites  that  the  defendants  were  duly  and  legally 
cited,  as  by  law  required,  said  recital  can  not  be  impeached  even  in  a 
direct  proceeding,  by  merely  showing  a  defective  citation  and  a  defective 
return  thereon  found  among  the  papers  in  the  clerk's  office,  but  the 
record  must  go  further  and  must  affirmatively  exclude  the  idea  of  a 
legal  service. 

PLEASANTS,  Chief  Justice.— This  is  an  action  of  trespass  to  try 
title  brought  by  the  defendants  in  error  against  the  plaintiffs  in  error 
to  recover  four  tracts  of  land  in  Montgomery  County.  The  petition  was 
filed  in  the  court  below  on  December  17,  1906,  and  defendants  having 
failed  to  answer  at  the  next  ensuing  term  of  court,  judgment  was  ren- 
dered against  them  by  default. 

Under  appropriate  assignments  of  error  plaintiffs  in  error  assail  this 
judgment  on  the  ground  that  the  citation  issued  and  served  upon  them 
and  the  return  thereon  were  insufficient  in  law  to  authorize  the  court  be- 
low to  render  a  default  judgment  against  them.  The  objection  to  the 
citation  is  that  it  fails  to  state  the  file  number  of  the  suit.  The  re- 
turn on  the  citation  is  objected  to  because  it  fails  to  show  with  certainty 
that  the  citation  was  served  upon  defendants  ten  days  before  the  first  day 
of  the  term  of  court,  and  fails  to  show  that  a  copy  of  the  citation  was 
delivered  to  each  of  the  defendants. 

The  body  of  the  citation  upon  which  the  judgment  was  rendered  does 
not  state  the  file  number  of  the  suit  as  required  by  article  1214  of  the 
Bevised  Statutes.  Upon  the  back  of  the  citation  there  is  an  endorsement 
signed  by  the  clerk  which  shows  the  style  and  file  number  of  the  suit  and 
the  date  of  the  issuance  of  the  citation.  It  is  well  settled  that  a  judg- 
ment by  default  is  not  authorized  unless  the  citation  served  upon  the 
defendant  contains  all  that  is  required  by  the  article  of  the  statute 
above  cited. 

One  of  the  requirements  of  the  statute  is  that  a  citation  shall  state 
the  file  number  of  the  suit,  and  a  citation  which  does  not  comply  with 
this  requirement  is  not  sufficient  to  sustain  a  judgment  by  default.  The 
endorsement  made  by  the  clerk  upon  the  back  of  the  citation  in  this  case 
showing  the  "file  number  and  date  of  issuance  is  not  a  necessary  part  of 
the  citation,  and  it  can  not  be  presumed  that  ttiese  endorsements  were 
shown  on  the  copy  of  the  citation  served  upon  the  defendants.  Dorhaia 
V.  Betterton,  79  Texas,  223 ;  Pruit  v.  State,  92  Texas,  434, 


1908.]  Mabeus  y.  Thompson.  239 

We  think  the  return  upon  the  citation  shows  that  it  was  executed  on 
the  3d  day  of  January,  1907,  and  as  the  term  of  the  court  did  not 
begin  until  January  14i9i  the  citation  was  served  ten  days  before  the  be- 
ginning of  the  term.  In  inserting  the  date  of  service  in  the  return  it 
appears  that  the  ofl5cer  first  wrote  the  figure  4,  but  it  clearly  appears 
that  the  figure  3  was  thereafter  written  over  the  figure  4  and  there  is 
no  uncertainty  as  to  the  date  of  service  shown  by  the  return. 

The  second  objection  to  the  return  must  be  sustained.  The  statute 
requires  that  each  of  the  defendants  in  a  suit  against  two  or  more 
defendants  shall  be  served  with  a  copy  of  the  citation,  and  a  return  on 
a  citation  which  fails  to  show  a  compliance  with  this  provision  of  the 
statute  fails  to  show  sufficient  service  to  authorize  a  judgment  by  default. 
The  return  upon  this  citation  states  that  the  writ  was  executed  "by  de- 
livering to  J.  H.  Duke,  Mrs.  Lula  C.  Duke,  the  within  named  defend- 
ants, in  person,  a  true  copy  of  this  writ/*  This  return  shows  that  but 
one  copy  of  the  writ  was  delivered  to  both  defendants,  and  the  service 
was  therefore  insufficient.  The  fact  that  the  officer  endorsed  on  the 
writ  his  bill  for  fees  and  the  bill  so  endorsed  contains  a  charge  for  serv- 
ing two  copies  of  the  citation  does  not  cure  the  defect  in  the  return. 
This  endorsement  was  not  a  part  of  the  return  proper  and  the  inference 
of  the  service  of  two  copies  of  the  citation  which  might  be  indulged  from 
the  fact  that  the  officer  makes  claim  for  fees  for  two  copies  can  not  sup- 
ply the  lack  of  the  necessary  affirmative  statement  in  the  return  that 
each  of  the  defendants  were  served  with  a  copy  of  the  citation.  HoUiday 
V.  Steele,  65  Texas,  388 ;  Mahan  v.  McManus,  19  Texas  Ct.  Bep.,  490. 

No  sufficient  service  upon  the  defendants  in  the  court  below  being 
shown  by  the  record,  the  judgment  of  the  court  below  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


Jake  Mabkus  et  al.  v.  I.  S.  Thompson. 

Decided  June  6,  1908. 

1.— Liquor  Dealer's  Bond — ^Breach — ^Pleadlnar— Plaoe  of  Buiinefa. 

In  a  suit  upon  a  liquor  dealer's  bond,  the  petition  alleged  that  the  defendant 
was  engaged  in  the  business  of  selling  intoxicatinpr  liquors  in  quantities  less 
than  a  quart  in  the  town  of  L.  and  had  obtained  license  and  executed  bond  as 
required  by  statute;  that  he  permitted  plaintiff's  minor  son  to  enter  and  remain 
in  "his  place  of  business."  Held,  that  the  petition  was  not  subject  to  exception 
on  the  ground  that  it  was  not  alleged  that  the  place  of  business  was  a  place 
where  intoxicating  liquors  were  sold.  The  place  of  business  in  which  the  minor 
was  allowed  to  remain  evidently  referred  to  the  place  described  in  the  petition. 


In  a  suit  upon  a  liquor  dealer's  bond  for  permitting  a  minor  to  enter  and 
remain  in  the  dealer's  saloon,  it  is  not  necessary  for  the  petition  to  allege  the 
length  of  time  the  minor  remained  in  the  saloon. 

S. — Same— ''Pencil  Aggrieved." 

A  parent  is  necessarily  a  "person  aggrieved,"  as  that  term  is  used  in  the 
statute  regulating  the  sale  of  intoxicating  liquors. 

4.— flame — ^Date  of  Breach. 

In  a  suit  upon  a  liquor  dealer's  bond  it  was  alleged  that  plaintiff's  minor 
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son  was  allowed  to  enter  and  remain  in  the  saloon  "in  the  months  of  April  and 
May,  1906,  and  particularly  on  or  about  May  10,  1006,  in  Tiolation  of  aaid 
bond,  etc."  Held,  sufficiently  definite  as  to  time  to  admit  proof  of  breaches 
of  the  bond  on  May  10,  and  as  no  proof  was  offered  of  an^  breach  of  the  bond 
in  April  the  overruling  of  a  special  exception  to  the  petition  as  to  the  allega- 
tions of  violations  of  the  bond  in  the  month  of  April,  if  error  at  all,  was 
harmless. 

5. — Bame— Bereral  Breaehet  Same  Bay. 

In  the  matter  of  allowing  a  minor  to  enter  and  remain  in  a  saloon,  tbcre 
might  be  a  number  of  breaches  of  the  saloon  keeper's  bond  on  the  same  day. 

6. — Bame— €k>od  lUth— -Ho  Defence. 

When,  at  the  time  of  the  trial  of  a  suit  upon  a  liquor  dealer's  bond  for 
permitting  a  minor  to  enter  and  remain  in  his  saloon,  the  statute,  makings  the 
good  faith  of  the  saloon  keeper  in  belieying  that  the  minor  was  over  twenty- 
one  Tears  of  age  a  defense  to  the  suit,  was  not  in  force,  the  court  properly  re- 
fused to  submit  such  issue  to  the  jury. 

7, — Same— Sale  of  Liquor  to  a  Xiiior— Consent  of  Parent— Effeet. 

The  consent  of  the  parent  does  not  protect  a  liquor  dealer  in  the  violation 
of  his  bond  in  reference  to  the  sale  of  liquors  to  a  minor  further  than  to  defeat 
the  right  of  such  parent  to  recover  the  penalty  prescribed  for  such  violation. 
The  State  mig^ht  still  recover  the  penalties.    The  fact  that  a  parent  had  ez- 

eressly  authorized  other  liquor  dealers  to  sell  liquor  to  his  minor  son  would 
e  no  defense  to  one  not  so  authorized. 

8. — Same— Act  of  1907— Bepealing  ElTeot. 

The  Act  of  1007,  regulating  the  sale  of  liquor,  did  not  repeal  the  provisions 
of  the  former  law  giving  the  right  to  aggrieved  parties  to  recover  penalties  for 
the  violation  by  a  liquor  dealer  of  the  obligations  of  his  bond. 

Appeal  from  the  District  Court  of  Angelina  County.  Tried  below 
before  Hon.  James  I.  Perkins. 

E.  T.  Mantooth,  T.  W.  Jordan  and  M.  M.  Feagin,  for  appellants. — 
The  court  erred  in  not  sustaining  the  defendant's  general  demurrer  to 
plaintiff^s  petition,  for  that,  said  petition  states  no  cause  of  action  for  a 
violation  or  breach  of  his  liquor  dealer's  bond,  in  this,  that  the  petition 
fails  to  state  that  the  place  of  business  of  Jake  Markus,  charged  to  have 
been  entered,  was  a  saloon,  or  place  for  the  sale  of  spirituous,  vinous  or 
malt  liquors,  or  a  place  not  permitted  by  law,  or  said  bond,  for  minors 
to  enter  and  remain.  Moody  v.  Benge  &  Jewel,  28  Texas,  546 ;  Malone  v. 
Craig,  22  Texas,  609 ;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Huffman,  81  S.  W., 
536. 

Plaintiff  can  not  recover  for  two  alleged  infractions  or  breaches  of 
defendant  Markus'  bond  on  the  same  day,  the  petition  stating  and 
charging  two  breaches  on  two  different  times  without  giving  the  two  dif- 
ferent dates,  and  negativing  two  breaches  on  same  day  is  fatally  de- 
fective in  stating  any  cause  of  action,  and  especially  as  to  two  breaches 
of  bond.  Johnson  v.  Bolls,  97  Texas,  453 ;  Hillman  v.  Mayher,  85  S. 
W.,  818;  Cobum  v.  Gill,  60  S.  W.,  974. 

The  court  erred  in  refusing  to  give  defendant's  special  charge,  where- 
in the  jury  were  charged  that  if  the  defendant,  Jake  Markus,  or  his  em- 
ployes, did  allow  or  permit  said  minor  to  enter  and  remain  in  the  saloon, 
and  at  the  time  they  did  so,  they,  said  defendant  and  his  employes,  in 
good  faith,  from  the  statement  and  appearances  of  said  minor,  believed 
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said  minor  was  over  twenty-one  years  of  age^  that  they  would  find  for 
the  defendant.  This  charge  presented  the  law  of  this  case  under  the 
Constitution  of  Texas,  sec.  19,  art.  1,  and  was  the  only  remedy  available 
to  defendant  under  due  process  of  the  law  of  the  land.  Constitution,  art. 
1,  sec.  19 ;  New  York  life  Ins.  Co.  v.  Smith,  41  S.  W.,  687 ;  Gulf,  C. 
4  S.  F.  By.  Co.  v.  Ellis,  70  Texas,  307 ;  San  Antonio  &  A.  P.  Ry.  Co. 
T.  Bell,  32  S.  W.,  374 ;  Paris  v.  Hale,  13  Texas  Civ.  App.,  386 ;  Hutche- 
Bon  V.  Storrie,  92  Texas,  685;  Armstrong  v.  Traylor,  87  Texas,  598. 

O'Quinn  &  Robb,  for  appellee. — ^When  the  petition  sets  out  the  bond, 
and  alleges  the  purpose  for  which  it  wad  executed,  states  that  license  was 
issued,  and  charges  a  violation  of  the  conditions  of  the  bond  by  per- 
mitting plaintifPs  minor  son  to  enter  and  remain,  whereby  defendants 
became  liable  to  plaintiff  in  the  statutory  sum,  it  is  good  against  a  gen- 
eral demurrer.  Maier  v.  State,  2  Texas  Civ.  App.,  296 ;  Bintleman  v. 
Hahn,  20  Texas  Civ.  App.,  244. 

The  petition  need  not  allege  in  haec  verba  that  plaintiff  was  aggrieved, 
he  being  the  father  of  the  minor  permitted  to  enter  and  remain  belongs 
to  that  class  of  persons  who  by  statute  are  entitled  to  recover  upon  a 
violation  of  the  bond.  Kruger  v.  Spachek,  22  Texas  Civ.  App.,  307; 
Tipton  V.  Thompson,  21  Texas  Civ.  App.,  143 ;  Peavy  v.  Goss,  90  Texas, 
89. 

The  law  does  not  define  what  constitutes  '^remaining*'  in  a  saloon — 
it  is  a  question  of  fact  for  the  jury  to  determine.  Rev.  Stats.,  art.  5060g; 
Cox  V.  Thompson,  3^  Texas  Civ.  App.,  572 ;  Cox  v.  Thompson,  85  S.  W., 
34. 

The  allegation,  "in  the  months  of  April  and  May,  1906,  and  particu- 
larly on  or  about  May  10,  1906,  in  violation  of  the  bond,  .  .  .  did 
permit  Albert  Thompson,  plaintiff's  minor  son,  to  enter  and  remain  in 
defendant's  said  place  of  business  two  different  times,"  is  sufficiently 
certain.    Kruger  v.  Spachek,  22  Texas  Civ.  App.,  307. 

Each  time  entering  and  remaining  constitutes  an  infraction  of  the 
bond,  whether  on  different  days  or  on  the  sarae  day.  Rev.  Stats.,  art 
5060g. 

Under  the  law,  plaintiff  was  not  called  on  to  prove  that  he  was  ag- 
grieved, he  being  the  father  of  the  minor  permitted  to  enter  and  re- 
main, belonged  to  that  class  of  persons  by  law  given  the  right  to  re- 
cover; and  defendant  not  having  pleaded  any  such  matter  as  a  defense, 
it  was  not  an  issue  in  the  case.  Kruger  v.  Spachek,  22  Texas  Civ.  App., 
307;  Tipton  v.  Thompson,  21  Texas  Civ.  App.,  143;  Mims  v.  Mitchell, 
1  Texas,  447;  Smothers  v.  Field,  65  Texas,  437,  438. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  appellee 
against  appellant,  Jake  Markus,  and  the  sureties  upon  his  liquor  dealer's 
bond,  to  recover  $1,000  for  the  alleged  breach  by  appellant  Markus  of 
the  obligation  of  said  bond  in  permitting  the  minor  son  of  plaintiff  to 
enter  and  remain  in  said  appellant's  place  of  business  on  two  occasions. 
The  breaches  of  the  bond  sued  on  for  which  the  statutory  penalties  are 
sought  to  be  recovered  are  alleged  in  the  petition  as  follows: 

'That  heretofore,  to  wit,  in  5ie  months  of  April  and  May,  1906,  and 
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particularly  on  or  about  May  10,  1906,  in  violation  of  the  said  bond  and 
obligation  of  the  said  Jake  Markug  to  the  State  of  Texas  and  to  plaintiff, 
the  said  Jake  Markus  and  Wood  Newsom,  the  said  Wood  Newsom  who 
was  then  and  there  the  agent  and  employe  of  the  said  Jake  Markus,  and 
who  was  then  and  there  acting  as  such  in  the  said  Jake  Markus'  place 
of  business  in  the  town  of  Lufkin,  Texas,  as  hereinbefore  alleged  and 
shown  in  this  petition  and  bond  attached  and  made  part  hereof,  did 
permit  Albert  Thompson,  who  was  then  and  there  a  person  under  twenty- 
one  years  of  age  and  who  was  then  and  there  plaintiff's  minor  son,  to 
enter  and  remain  in  defendant's  place  of  business  two  different  times 
in  violation  of  the  said  bond  to  the  State  of  Texas  and  to  plaintiff, 
whereby  the  said  defendants  have  become  liable  to  plaintiff  in  the  penal 
sum  of  $1,000  damages,  for  which  he  here  sues." 

The  defendants  answered  by  general  demurrer  and  special  exceptions 
to  the  petition,  and  by  general  denial.  The  special  exceptions  to  the 
petition  are  as  follows : 

"Specially  excepting  to  plaintiff's  petition,  defendants  say  that  the. 
same  is  insufficient  for  the  following  reasons : 

"1st.  Because  it  is  not  shown  by  said  petition  when,  or  upon  what 
day,  the  minor  son  of  the  plaintiff  entered  said  saloon,  for  that  there  is 
no  specific  date  given  on  which  said  minor  is  charged  to  have  entered 
said  saloon. 

"2d.  That  there  is  no  allegation  in  said  petition  that  the  plaintiff's 
son  remained  in  said  saloon  sufficiently  long  to  constitute  a  breach  of  the 
bond  sued  on,  because  the  allegation  in  said  petition  'enter  and  remain' 
is  not  sufficient  in  law  to  constitute  a  breach  of  sai^  bond,  and  of  these 
general  demurrers  and  special  exceptions,  defendant  prays  the  judg- 
ment of  the  court." 

A  trial  by  jury  in  the  court  below  resulted  in  a  verdict  and  judgment 
in  favor  of  plaintiff  for  the  sum  of  $1,000. 

The  jurisdiction  of  this  court  being  final  in  this  cause  and  the  judg- 
ment of  the  court  below  having  been  affirmed  we  are  not  required  to 
write  and  file  our  conclusions  of  fact  and  law,  and  therefore  in  this 
opinion  we  shall  not  discuss  and  pass  upon  the  various  assignments  of 
error  presented  in  appellant's  brief  in  detail,  but  will  merely  state  in  a 
general  way  our  conclusions  as  to  the  law  applicable  to  the  material 
questions  presented  by  the  record. 

There  was  no  error  in  the  judgment  of  the  trial-  court  overruling  the 
general  and  special  exceptions  to  the  petition.  It  is  specifically  alleged 
in  the  petition  that  appellant  was  engaged  in  the  business  of  selling  in- 
toxicating liquors  in  the  town  of  Lufkin  in  quantities  less  than  one 
quart,  and  had  obtained  his  license  and  executed  his  bond  as  such  liquor 
dealer  as  required  by  the  statute.  These  allegations  being  in  the  peti- 
tion, the  further  allegation  that  he  permitted  plaintiff's  minor  son  to 
enter  and  remain  in  ^'his  place  of  business"  can  only  be  construed  to 
mean  that  he  permitted  said  minor  to  enter  and  remain  in  his  saloon  or 
place  in  which  his  liquor  dealer's  business  was  conducted,  and  it  was  not 
necessary  for  the  petition  to  more  specifically  allege  that  the  place  of 
business  in  which  the  minor  was  allowed  to  remain  was  a  place  of  busi- 
ness in  which  intoxicating  liquors  were  sold.  It  is  immaterial  that  the 
evidence  shows  that  appellant  Markus  had  two  places  of  business,  in  one 
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of  which  liquors  were  not  sold.  There  is  no  allegation  in  the  petition 
that  said  appellant  was  engaged  in  any  other  business  than  that  of  a 
liquor  dealer,  and  the  allegation  that  the  minor  was  permitted  to  enter 
and  remain  in  said  appellant's  place  of  business  clearly  means  the  place 
of  business  mentioned  in  the  petition. 

It  was  a  question  of  fact  for  the  jury  to  determine  whether  the  length 
of  time  the  miner  was  allowed  to  stay  in  appellant's  saloon  was  sufBcient 
to  constitute  a  breach  of  the  obligation  of  the  bond  that  minors  would 
not  be  permitted  to  enter  and  remain  in  such  place,  and  it  was  not  neces- 
sary for  the  petition  to  allege  the  length  of  time  the  minor  remained  in 
the  saloon. 

The  plaintiff  being  the  father  of  the  minor  who  was  permitted  to 
enter  and  remain  in  the  saloon,  he  was  not  required  to  show  by  evidence 
that  he  was  aggrieved  by  the  act  of  the  appellant  in  permitting  said 
minor  to  enter  and  remain  in  appellant's  place  of  business,  and  it  is 
therefore  clear  that  he  was  not  required  to  allege  that  he  was  so  ag- 
grieved. The  fact  that  he  was  "a  person  aggrieved,'*  as  that  term  is 
used  in  the  statute,  is  shown  by  his  relationship  to  the  minor.  Peavy  v. 
Goss,  90  Texas,  90;  Tipton  v.  Thompson,  21  Texas  Civ.  App.,  143; 
Quails  V.  Sayles,  18  Texas  Civ.  App.,  400. 

The  allegation  as  to  the  date  on  which  the  minor  was  allowed  to  enter 
and  remain  in  the  saloon  is  suflRciently  definite,  at  least,  to  admit  proof 
of  two  such  breaches  of  the  bond  on  the  10th  day  of  May,  1906.  No 
evidence  was  offered  as  to  breaches  of  the  bond  on  any  other  day,  and 
therefore  if  there  was  any  error  in  not  sustaining  the  special  exception 
as  to  the  allegations  of  violations  of  the  bond  in  the  month  of  April,  such 
error  was  harmless. 

There  is  no  merit  in  the  contention  that  there  could  be  but  one  breach 
of  the  bond  on  the  same  day  by  permitting  the  same  minor  to  enter  and 
remain  in  a  saloon.  As  before  stated  the  length  of  time  that  the  minor 
must  be  allowed  to  remain  in  a  saloon  to  constitute  a  breach  of  the  bond 
is  a  question  of  fact,  and  there  might  be  a  number  of  such  breaches  in 
the  same  day  for  which  penalties  could  be  recovered. 

Under  the  law  in  force  at  the  time  of  the  trial  of  this  cause  in  the 
court  below  the  good  faith  of  the  saloonkeeper  in  believing  that  the 
minor  was  over  twenty-one  years  of  age  was  not  a  defense  to  the  suit, 
and  if  the  evidence  was  sufficient  to  raise  that  issue,  the  court  did  not 
err  in  refusing  to  submit  it  to  the  jury.  Tinkle  v.  Sweeney,  97  Texas, 
190;  Peacock  v.  Limburger,  67  S.  W.,  518;  Cox  v.  Thompson,  32  Texas 
Civ.  App.,  572. 

There  was  no  error  in  the  refusal  of  the  court  to  permit  defendants 
to  show  that  plaintiff  had  expressly  authorized  other  liquor  dealers  to 
sell  liquor  to  his  son.  Such  fact,  if  true,  would  not  be  a  defense  to  this 
suit.  As  we  understand  the  law  the  consent  of  the  parent  does  not  pro- 
tect a  liquor  dealer  in  the  violation  of  the  obligations  of  his  bond  in  ref- 
erence to  the  sale  of  liquor  to  minors  and  in  permitting  minors  to  enter 
and  remain  in  his  place  of  business,  further  than  to  defeat  the  right  of 
such  parent  to  recover  the  penalty  prescribed  for  such  violation.  Not- 
withstanding such  consent  on  the  part  of  the  parent  the  State  might 
recover  the  penalties,  and  the  parent  is  denied  the  right  of  such  recovery, 
not  because  the  act  of  the  saloonkeeper  is  legalized,  but  because  such 
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parent  having  by  his  own  act  procured  or  induced  the  violation  of  the 
obligations  of  the  bond,  it  would  be  unconscionable  to  allow  him  to  profit 
by  his  own  wrongful  act,  and  he  is  therefore  estopped  from  recovering 
penalties  for  such  breach  of  the  bond..  If  it  could  be  held  that  because 
a  parent  had  authorized  one  dealer  to  sell  liquor  to  his  minor  son^  he 
would  be  thereby  estopped  from  recovering  penalties  from  another 
dealer  who  permitted  such  minor  to  enter  and  remain -in  his  place  of 
business,  such  defense  must  be  specially  pleaded  and  could  not  be  asserted 
under  a  general  denial.  Smothers  v.  Field,  65  Texas,  435;  Moody  v. 
Bowland,  100  Texas,  363. 

Upon  the  submissioi^  of  this  cause  appellant  presented  a  motion  asking 
that  the  suit  be  dismissed  on  the  ground  that  the  law  under  which  ap- 
pellee recovered  the  $1,000  penalties  was  repealed  after  the  rendition  of 
the  judgment  in  the  court  below,  and  therefore  appellee  is  not  entitled 
to  the  affirmance  of  a  judgment  enforcing  such  penalties.  The  point 
presented  in  this  motion  has  been  decided  adversely  to  appellant's  con- 
tention by  the  Court  of  Civil  Appeals  for  the  Sixth  District  in  the  case 
of  Jessee  v.  DeShong,  105  S.  W.,  1011,  and  by  the  Court  of  Civil  Appeals 
for  the  Fifth  District  in  the  case  of  Coughtry  v.  Haupt,  47  Texas  Civ. 
App.,  452.  We  agree  in  the  conclusion  expressed  in  the  opinions  in  the 
cases  just  cited,  that  .the  Act  of  1907  regulating  the  sale  of  liquor  does 
not  have  the  effect  of  repealing  the  provisions  of  the  former  law  giving 
the  right  to  aggrieved  parties  to  recover  penalties  for  the  violation  by  a 
liquor  dealer  of  the  obligations  of  his  bond.  The  re-enactment  of  such 
provisions  in  the  new  law  evidences  an  intention  on  the  part  of  the 
Legislature  to  preserve  the  rights  and  remedies  given  under  the  former 
law,  and  the  repealing  clause  in  the  latter  Act  in  no  way  affects  rights 
acquired  under  the  provisions  of  the  old  law  re-enacted  in  the  new.  The 
motion  to  dismiss  is  therefore  overruled. 

We  think  the  judgment  of  the  court  below  should  be  affirmed  and  it 
has  been  so  ordered. 

Affirmed. 

Application  for  writ  of  error  dismissed. 


D.  T.  Fielder  v.  St.  Louis,  Brownsville  &  Mexico  Railway 

Company. 

Decided  June  6,  1908. 

1.— 4kneral  Denial— Evidence. 

In  a  suit  for  damages  for  an  assault  and  battery,  the  defendant  may  proTe 
under-  a  general  denial  either  that  no  injuries  were  inflicted,  or  that  the  in* 
juries  proven  by  the  plaintiff  resulted  from  some  other  cause  than  the  assault. 

8. — ^New  Trial — Conflicting  Evidence— Improper  Testimony. 

Where  the  cTidence  upon  a  trial  is  sharply  conflicting,  the  admission  of 
improper  testimony  upon  a  material  issue  will  be  deemed  prejudicial,  unless 
the  contrary  appears.  In  a  suit  against  a  railway  company  for  damages  for 
an  assault  and  battery  committed  by  defendant's  employes,  the  defense  beinisr 
that  plaintiff's  injuries  resulted  from  alcoholism  and  not  from  the  assault,  admis- 
sion of  CTidenee  as  to  an  isolated  instance  of  intoxication  three  or  four  months 
prior  to  the  assault,  and  hearsay  testimony  of  intoxication,  considered,  and  held 
reversible  error,  in  view  of  the  sharp  conflict  in  the  evidence. 
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S.— Passenger — ^Assault  and  Battery — JAAhUity. 

A  person  assaulted  under  circumstances  which  do  not  justify  it,  is  entitled 
to  recoyer,  at  least,  nominal  damages. 

Appeal  from  the  District  Court  of  Nueces  County.  Tried  below  be- 
fore Hon.  W.  B.  Hopkins. 

J.  C.  Scott  and  0.  R.  Scott,  for  appellant. — If  at  the  time  of  the  al- 
leged assault  upon  appellant  he  intended  to  continue  his  journey  to 
Corpus  Christi  on  appellee's  train,  and  he  was  then  in  possession  of  a 
pass  which  he  thought  at  the  time  was  good,  but  which,  in  fact,  was  not 
good;  and  appellant  was  prepared  to  pay  the  conductor  on  the  train, 
after  it  had  started,  his  fare  from  Kingsville  to  Corpus  Christi,  in 
money,  he  was  a  passenger  at  the  time  of  the  assault,  and  was  entitled  to 
protection  as  such,  even  though  the  pass  had  expired  by  its  own  limita- 
tion, and  appellant  had  not  actually  commenced  his  journey  on  the  train 
from  Kingsville  to  Corpus  Christi,  but  was  on  the  premises  of  appellee 
prepared  and  intending  to  do  so.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Bunn,  41 
Texas  Civ.  App.,  503;  Denison  &  S.  Ry.  Co.  v.  Johnson,  36  Texas  Civ. 
App.,  115;  Houston  &  T.  C.  Ry.  Co.  v.  Washington,  30  S.  W.,  719; 
Texas  &  Pac.  Ry.  Co.  v.  Jones,  39  S.  W,,  124;  Missouri,  K.  &  T.  Ry. 
Co.  V.  Simmons,  12  Texas  Civ.  App.,  500;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Overfield,  19  Texas  Civ.  App.,  440;  Texas  &  Pac.  Ry.  Co.  v.  Dick,  26 
Texas  Civ.  App.,  256;  Houston  &  T.  C.  Ry.  Co.  v.  Batchler,  37  Texas 
Civ.  App.,  116. 

The  appellant  might  have  recovered  at  least  nominal  damages  for  the 
actual  assault,  even  though  the  '^pains,  ailments,  diseases,  injuries,  etc.,'' 
claimed  b^  him  to  have  been  caused  by  the  assault,  were  due  to  another 
cause.  But  the  charge  made  it  impossible  for  appellant  to  recover 
nominal  damages  for  the  actual  assault  by  directing  the  jury  to  return 
a  general  verdict  in  favor  of  appellee  unless  what  appellant  claimed  to 
be  the  after  effects  of  the  assault,  were  due  to  the  assault,  and  were 
not  due  to  the  excessive  use  of  liquor  by  appellant;  and,  therefore,  the 
charge  is  a  charge  on  the  weight  of  the  evidence. 

James  B.  Wells  and  Kleberg  £  Neeihe,  for  appellee. 

McMEANS,  Associate  Justice. — ^Appellant  brought  suit  in  the  Dis- 
trict Court  of  Nueces  County  against  appellee  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sustained  by  him  through  an  as- 
sault alleged  to  have  been  made  on  him  by  employes  of  appellee  at 
Kingsville,  Texas,  and  while  he  was  a  passenger,  and  on  the  premises  of 
appellee  at  that  place. 

Appellant's  cause  of  action,  as  stated  in  his  petition,  is  substantially 
as  follows : 

On  or  about  January  11,  1908,  appellant  boarded  the  appellee's  train 
at  Eatherine,  a  station  on  its  line  of  railroad,  and  became  a  passenger 
thereon,  intending  to  go  to  Robstown,  a  station  on  appellee's  railroad, 
and  Corpus  Christi,  a  station  to  which  appellee  was  operating  said  pas- 
eenter  train ;  and  the  appellant  was  received  and  accepted  by  appellee  as 
a  passenger. 
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When  he  reached  Kingsville  appellant  alighted  from  the  train  and 
paid  the  conductor  in  charge  of  the  train  his  fare  from  Katherine  to 
Kingsville.  But  he  did  not  pay  his  fare  or  buy  a  ticket  to  Corpus  Christ! 
at  that  time,  to  wit,  when  he  readied  Kingsville,  because  he  was  in  pos- 
session of  a  certain  pass,  which  had  been  duly  issued  to  him  by  the  proper 
officer  of  the  appellee,  and  at  that  time  appellant  thought  this  pass  en- 
titled him  to  transportation  over  appellee's  railroad  from  Kingsville 
to  Corpus  Christi,  though  he  was  subsequently  advised  by  the  conductor 
of  appellee's  train,  on  a  later  trip,  that  the  pass  had  expired  January  1, 
1905.  And  appellant  also  avers  that  he  was  also  prepared  at  that  time 
to  pay  his  fare  from  Kingsville  to  Corpus  Christi,  and  he  would  have 
paid  the  same  to  appellee,  through  its  conductor,  on  ascertaining  that 
said  pass  had  gone  out  of  date. 

After  appellant  reached  Kingsville,  on  January  11,  1908,  on  appellee's 
railroad  train,  he  alighted  from  the  train  for  a  temporary  purpose,  on 
the  platform  and  premises  of  appellee,  where  passengers  usually  congre- 
gated when  embarking  or  alighting  from  appellee's  passenger  trains,  and 
paid  the  conductor  his  fare  from  Katherine  to  Kingsville.  And  while 
he  was  on  said  platform  awaiting  the  departure  of  the  train,  and  while 
the  relation  of  passenger  and  carrier  existed  between  appellant  and  ap- 
pellee, and  while  the  appellee  owed  to  appellant  the  duty  to  protect  him 
from  unlawful  assault  '^as  a  passenger  at  an  intermediate  station,  and 
as  one  who  had  reached  his  destination,  and  as  one  about  to  embark  upon 
his  journey,"  appellant  was  unlawfully  and  wilfully  assaulted  by  appel- 
lee's servants,  agents  and  employes. 

The  assault  is  then  described  in  the  petition  as  follows:  **One  of 
the  defendant's  servants  and  employes,  to  wit,  one  Camahan,  wilfully 
and  violently  and  without  adequate  cause,  struck  plaintiff  a  severe 
blow  on  the  face;  that  thereupon  defendant's  employe,  one  Burke,  the 
conductor  in  charge  of  said  train,  whose  duty  it  was,  as  the  agent  of 
defendant  company,  to  protect  plaintiff  as  a  passenger  from  such  as- 
saults upon  his  person,  in  utter  violation  of  said  duty,  wilfully  and  vio- 
lently and  negligently  joined  in  said  assault,  and  striking  plaintiff, 
knocking  him  down  with  great  violence  so  that  his  head  and  neck  struck 
the  ground  and  platform  with  great  force;  and  that  after  he,  plaintiff, 
was  down,  said  Camahan  and  Burke  continued  their  assault  upon  plain- 
tiff, both  and  each  of  them  kicking  and  striking  and  stamping  plaintiff 
with  great  force  and  holding  him  by  the  legs  with  his  head  on  the 
ground,  and  thereby  inflicted  upon  plaintiff  serious  bodily  injuries,  as 
hereinafter  set  out." 

The  answer  of  appellee  consists  of  general  demurrer,  special  demur- 
rers, and  also  a  general  denial.  Appellee  also  pleads  specially  that  if 
its  employes,  Carnahan  and  Burke,  or  either  of  them,  assaulted  the  ap- 
pellant, the  appellant  was  guilty  of  contributory  negligence  because  he 
wrongfully  provoked  the  assault  while  in  an  intoxicated  condition ;  and 
while  in  such  intoxicated  condition,  appellant,  without  any  cause,  in- 
sulted and  abused  said  Carnahan  and  threatened  to  strike  him,  and  did 
make  an  unlawful  and  dangerous  assault  upon  him,  and  endeavored 
to  strike  and  inflict  serious  bodily  injuries  on  him ;  and  if  said  Camahan 
and  Burke,  or  either  of  them,  struck  or  injured  appellant,  they  did  so 
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in  the  lawful  defense  of  said  Carnahan^  etc.,  and  by  reason  of  such  facts 
appellant  should  not  recover. 

Appellant  lived  at  Kingsville,  Texas.  On  January  11,  1905^  he  left 
Eingsville  for  Katherine  on  appellant's  passenger  train.  After  staying 
a  short  while  in  Katherine  he  became  a  passenger  on  appellee's  north- 
bonnd  train,  intending  to  go  through  Kingsville  and  on  to  Robstown  and 
Corpus  Christi.  He  did  not  purchase  a  ticket  before  boarding  the  train 
at  Katherine,  but  when  called  on  by  the  conductor,  Burke,  for  his  fare 
tendered  the  conductor  a  twenty  dollar  bill  out  of  which  he  requested 
the  necessary  amount  be  taken,  but  as  the  conductor  did  not  have  suflS- 
cient  money  to  make  the  change  appellant  told  him  he  would  pay  him 
when  he  reached  Kingsville,  and  this  he  did.  The  train  remained  at 
Kingsville  ten  or  fifteen  minutes  before  it  departed  for  Robstown  and 
Corpus  Christi.  During  the  first  few  minutes  of  this  wait  appellant 
was  on  the  coach  steps  and  then  descended  to  the  platform  for  the  pur- 
pose of  sending  word  to  his  wife  that  he  was  going  on  to  Robstown  and 
Corpus  Christi.  He  did  not  purchase  a  ticket  from  Kingsville  to  Robs- 
town because  he  had  a  pass  upon  which  he  had  been  riding  upon  that 
section  of  the  road,  and  which,  he  testified,  he  thought  entitled  him  to 
ride  free,  and  did  not  know  to  the  contrary  until  he  was  refused  free 
passage  upon  it  subsequently.  He  testified  further  that  the  pass  had  in 
fact  expired  on  December  31,  1904,  but  that  he  did  not  then  know  it,  nor 
had  his  attention  been  in  any  way  called  to  it;  but  that  had  the  pass 
been  rejected  he  was  prepared  to,  and  would  have,  paid  his  fare.  After 
appellant  sent  word  to  his  wife,  and  while  still  on  depot  platform,  he 
approached  one  Camahan,  appellee's  roadmaster,  with  whom  he  had 
some  words  which  resulted  in  a  personal  diflBculty  between  them,  during 
which  the  conductor,  Burke,  struck  appellant  and  knocked  him  down. 

The  testimony  introduced  in  behalf  of  appellant  tends  to  prove  that 
damages  for  which  he  sued  resulted  from  injuries  inflicted  on  him  by 
appellee's  roadmaster  and  conductor  in  the  course  of  the  diflSculty,  while 
that  introduced  in  behalf  of  appellee  tends  to  show  that  the  injuries 
complained  of  by  appellant  resulted  from  the  excessive  use  of  intoxicat- 
ing liquors. 

On  a  trial  before  a  jury  verdict  was  rendered  for  appellee,  upon  which 
judgment  was  accordingly  entered,  and  from  which  this  appeal  is  prose- 
cuted. 

On  the  trial  of  the  case  the  witness,  H.  B.  Wright,  who  in  October, 
1904,  and  at  the  time  of  the  trial  was  sheriflE  of  Nueces  County,  and 
under  whom  appellant.  Fielder,  was  deputy  until  the  November,  1905, 
election,  was  asked  the  following  question:  "Did  anything  occur  be- 
tween Mr.  Fielder  and  yourself  before  your  election  in  1904  touching 
your  desire  or  wish  to  withdraw  or  cancel  Mr.  Fielder's  deputyship ;  and 
if  80,  what  did  occur  for  the  reason  of  doing  so?"  This  question  and 
the  answer  thereto  were  seasonably  objected  to  on  the  ground  that  the 
evidence  sought  to  be  elicited  was  irrelevant,  immaterial,  incompetent, 
and  that  what  transpired  between  Wright  and  appellant  at  the  time  in- 
dicated in  the  question  had  nothing  to  do  with  the  merits  of  the  case. 
The  objection  was  overruled,  and  the  witness  answered:  "I  met  Mr. 
Fielder,  I  think,  in  October,  1904,  right  in  front  of  Mr.  Hull's  res- 
taurant, and  he  was  under  the  influence  of  whiskey.    I  would  call  him 
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drunk.  He  was  walking  around,  but  not  straight.  I  said,  'Mr.  Fielder, 
if  you  are  going  to  continue  drinking  this  way  I  will  have  to  cancel 
your  deputyship,'  and  he  said,  'Never  mind,  I  am  going  out  home,  and 
in  two  or  three  days  you  will  find  me  on  that  little  creek  up  t^ere;  T 
am  going  to  kill  myself.^  I  said,  'Well,  if  you  are  going  to  kill  yourself, 
go  on  and  quit  bothering  people.'  He  was  dnink  then.**  When  the 
witness  made  this  answer  appellant  requested  the  court  to  instruct  the 
jury  to  disregard  the  same,  because  the  testimony  was  incompetent  and 
calculated  and  intended  to  prejudice  the  plaintiff  in  the  minds  of  the 
jury,  which  request  was  also  overruled  by  the  court,  to  which  action 
exception  was  reserved.  He  was  then  asked,  "What  do  you  mean  by  say- 
ing, 'You  are  bothering  the  people  ?  **  To  which,  over  the  objection  of 
appellant  that  the  question  called  for  the  opinion  of  the  witness  and  was 
irrelevant  and  immaterial,  he  answered,  '^It  had  been  reported  that  he 
had  been  drunk  the  night  before,  and  the  next  day,  at  about  11  o'clock 
he  was  what  is  called  'still  drunk.*  He  was  cutting  up  a  good  deal  on 
the  hill."  This  answer  was  objected  to  as  hearsay  and  the  objection 
overruled.  The  witness  further  testified  that  he  never  saw  appellant  in- 
toxicated except  this  one  time. 

The  testimony  as  to  whether  appellant  at  the  time  of  the  difficulty 
with  the  roadmaster  and  conductor  was  intoxicated,  and  as  to  whether 
the  injuries  complained  of  resulted  from  the  excessive  use  of  intoxicants, 
or  from  the  effect  of  the  blows  received  by  him  in  the  encounter,  sharply 
conflicted. 

While  testimony  to  prove  appellant's  condition  was  due  to  alcoholism 
was  admissible  under  the  general  issue,  and  was  not  required  to  be 
pleaded  specially,  we  do  not  think  that  evidence  of  an  isolated  instance 
of  intoxication  at  a  period  so  remote  as  three  or  four  months  prior  to  the 
time  of  the  diflBculty  tended  to  prove  the  issue  or  was  admissible  for  that 
purpose.  Clearly,  what  the  witness  said  to  the  appellant  and  his  testi- 
mony as  to  the  report  which  reached  him  concerning  appellant's  condi- 
tion and  conduct,  was  not  proper,  and  the  objection  to  it  should  have 
been  sustained.  "A  party  has  the  right  to  have  none  but  legal  evidence 
submitted  to  a  jury.  And  where  that  which  is  irrelevant  (or  hearsay) 
has  been  admitted  against  the  objections  of  the  party,  if  it  may  have 
had  an  improper  influence  upon  tiie  jury,  it  will  require  a  reversal  of 
the  judgment."  Houston  &  T.  C.  Ry.  v.  Burke,  55  Texas,  3 10 ;  Ft 
Worth  &  D.  C.  V.  Thompson,  75  Texas,  506.  And  where  the  evidence 
is  sharply  conflicting  the  admission  of  improper  testimony  upon  a  ma- 
'  terial  issue  will  be  deemed  prejudicial  unless  the  contrary  appears. 
Baker  v.  Mutual  Life  Ins.  Co.,  89  Texas,  263 ;  same  case,  10  Texas  Civ. 
App.,  523;  Ebron  v.  Zimpelman,  47  Texas,  522;  Ross  v.  Kornrumpf, 
64  Texas,  395.  We  think  the  testimony  objected  to  was  prejudicial  to 
appellant,  and  can  not  say  that  the  jury  was  not  influenced  by  it.  The 
assignments  of  error  raising  the  points  are  sustained.  . 

At  the  request  of  appellee  the  court  gave  to  the  jury  the  following 
special  instruction: 

"In  this  case  plaintiff  sues  to  recover  damages  for  the  pains,  ailments, 
diseases,  injuries,  etc.,  alleged  by  him  as  being  caused  Tby  and  arising 
from  the  injuries  received  by  him  in  and  by  reason  of  the  alleged  assault 
upon  him  by  defendant's  employes,  Camahan  and  Burke.    In  this  con- 
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nection  you  are  instnicted  that  unless  you  believe  from  a  preponderance 
of  the  evidence  that  such  pains^  ailments,  diseases,  injuries,  etc.,  were 
received  in  or  caused  by  the  actual  result  of  such  assault,  and  have  not 
been,  and  are  not  caused  by  the  excessive  use  of  alcoholic  drinks,  you  will 
find  for  defendant.'* 

The  giving  of  this  charge  is  assailed  by  appellant  on  the  grounds,  (1) 
that  it  is  not  supported  by  the  pleadings,  and  that  a  defense  not  pleaded 
should  not  be  submitted  to  the  consideration  of  the  jury;  and  (2)  that 
the  assault,  if  made  under  such  circumstances  as  to  render  defendant 
liable,  entitled  plaintiff  to  recover  at  least  nominal  damages  for  the 
mental  and  physical  suffering,  etc.,  immediately  consequent  upon  and 
directly  caused  by  the  assault. 

The  first  contention  is  without  merit.  Plaintiff  pleaded  that  certain 
consequences  ensued  to  him  as  a  result  of  the  assault.  The  defendant 
pleaded  a  general  denial,  and  under  this  plea  it  could  show  either  that 
plaintiff  was  not  suffering  the  diseases  and  hurts  alleged  by  him,  or 
that  such  diseases  or  hurts  resulted  to  him  from  causes  other  than  the 
assault.  But  the  second  contention  must  be  sustained.  Even  if  the  in- 
juries of  which  plaintiff  complained  were  not  due  to  the  assault,  and 
were  attributable  to  other  causes,  yet  if  he  was  assaulted  under  circum- 
stances which  rendered  the  defendant  liable,  he  was  entitled  to  recover 
for  any  hurts  he  sustained  immediately  consequent  upon  and  directly 
caused  by  the  assault,  although  the  jury  may  have  believed  that  the  train 
of  ills  of  which  he  complained  was  due  to  other  and  different  causes. 
The  charge  was  clearly  erroneous  in  that  it  precluded  the  jury  from  find- 
ing for  plaintiff  for  any  sum  unless  they  were  satisfied  that  the  assault 
resulted  in  the  injuries  complained  of  by  him.  Green  v.  Houston  Elec- 
tric Co.,  40  Texas  Civ.  App.,  260. 

We  are  also  of  the  opinion  that  the  first  special  instruction  requested 
by  the  defendant  was  upon  the  weight  of  the  evidence  and  that  the  court, 
in  giving  it  to  the  jury  committed  error. 

As  the  judgment  must  be  reversed  it  is  unnecessary  and  we  deem  it 
improper  to  pass  upon  the  assignment  of  error  complaining  that  the 
judgment  of  the  trial  court  was  without  evidence  to  support  it. 

For  the  errors  indicated  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Texas  Centbal  Bailroad  Company  v.  N.  B.  Bandall. 

Decided  June  6,  1908. 

1,— Known  Dangrer — Contribntory  Negligence— (Inestlon  of  Fact. 

The  plaintiff,  in  an  action  against  a  railroad  company  for  damages  for 
personal  injuries,  was  not  necessarily  guilty  of  contributory  negligence  in  at- 
tempting to  drive  a  shying  horse  over  a  defective  railroad  crossing  partially 
obstmeted  by  a  box  car.  In  a  case  of  this  character,  a  plaintiff  who  has  been 
injured  through  the  negligence  of  the  defendant,  is  not  precluded  from  a  re- 
covery merely  because  he  knew  there  was  some  danger  incident  to  the  act  through 
which  he  was  injured.  Whether  or  not  he  was  guilty  of  negligence  is  a  question 
of  fact  for  the  Joiy. 
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9. — ^Railroad  Oroisliig^-OiutoiiiaTy  Oonttmotloii — VtgUgetLet, 

Testimony  that  a  certain  railroad  eroasing  was  oonstrueted  in  the  same 
manner  as  other  crossings  in  towns  of  the  same  size  throughout  the  State,  was 
irrelevant  and  immaterial  upon  the  issue  of  negligence  in  the  construction  of 
the  crossing  in  question.  The  fact  that  all  such  crossings  were  negligently  con- 
structed would  not  relieve  the  defendant  from  liability. 

8. — Same— Degree  of  Care — Statute  Conitnied. 

Under  the  provisions  of  article  4426,  Rev.  8tat.,  ordinary  care  in  the  con- 
struction of  crossings  for  public  roads  over  railroad  tracks,  is  not  sufficient  to 
relieve  railroad  companies  from  liability  for  defects  in  their  construction. 

4. — Same — Bight  of  Publio. 

The  public  have  a  right  to  the  unobstructed  use  of  a  public  crossing  over 
a  railroad,  and  are  not  required  to  abandon  the  use  of  a  aefective  crossing  to 
avoid  a  charge  of  contributory  negligence  by  using  the  same. 

Appeal  from  the  Connty  Court  of  Bosque  County.    Tried  below  before 
Hon.  P.  S.  Hale. 

E»  B,  Robertson,  J.  A.  Kibler  and  Cureton  &  Cureton,  for  appellant. 
— In  a  personal  injury  suit  where  the  plaintiff  claims  that  his  horse  be- 
came frightened  by  reason  of  an  alleged  negligenl^  construction  of  a  street 
crossing  across  defendant's  right  of  way  and  railroad  track,  and  by  reason 
of  the  negligence  of  placing  a  box  car  on  said  crossing,  it  is  error  on  the 
part  of  the  court  to  instruct  the  jury  that  if  the  plaintiff's  horse  became 
frightened  by  reason  of  the  alleged  negligence  just  stated,  that  they 
would  jSnd  for  the  plaintiff,  because  said  charge  fails  to  state  the  legal 
duty  of  the  defendant,  in  this,  that  the  alleged  negligence  of  the  defend- 
ant must  be  such  that  an  ordinary  broken,  gentle  and  roadwise  horse 
would  have  become  frightened  at  said  time  and  place,  and  the  charge  of 
the  court  that  if  the  plaintiff's  horse,  which  was  shown  by  the  uncontra- 
dicted evidence  to  have  been  a  shy  horse  imaccustomed  to  being  around 
railroad  crossings  and  cars,  and  which  was  shown  to  have  been  not  an 
ordinary  broken,  gentle  and  roadwise  horse,  placed  too  great  a  burden 
on  the  defendant,  enjoined  upon  and  required  a  higher  degree  of  care 
than  that  required  by  law.  San  Antonio  &  A.  P.  By.  Co.  v.  Belt,  69 
S.  W.,  610 ;  5  Thompson  on  Negligence,  sec.  6075. 

Appliances  or  methods  in  general  use,  test  of  proper  degree  of  care 
and  therefore  admissible.  Gulf,  C.  &  S.  P.  By.  Co.  v.  Warner,  36  S. 
W.,  119;  1  Labatt  on  Master  and  Servant,  sec.  44. 

H,  8.  Dillard  and  W.  F.  Schenck,  for  appellee. — One's  use  of  a  high- 
way crossing  which  is  known  to  be  defective  and  obstructed  and  out  of 
repair  is  not,  as  a  matter  of  law,  contributory  negligence.  San  Antonio 
V.  Petre,  24  Texas  Civ.  App.,  449 ;  International  &  G.  N.  By.  Co.  v. 
Bobertson,  27  S.  W.,  565;  Weatherford  v.  Lowrey,  47  S.  W.,  34;  John- 
son V.  Texas  &  G.  By.  Co.,  45  Texas  Civ.  App.,  146 ;  3  Boses  Notes,  pp. 
967,  968,  315;  Houston  &  T.  C.  By.  Co.  v.  Beard,  93  S.  W.,  532. 

Question  of  contributory  negligence  is  a  question  for  the  jury.  Alice, 
W.  C.  Telephone  Co.  v.  Billingsley,  77  S.  W.,  255 ;  Adams  v.  Weakley, 
80  S.  W.,  411 ;  International  &  G.  K  By.  Co.  v.  Butcher,  81  S.  W.,  819. 

The  court  did  not  err  in  refusing  to  permit  the  witnesses  to  testify 
that  the  crossing  in  question,  at  the  time  and  place  of  the  injury,  was 
such  a  crossing  as  is  in  general  and  common  use  throughout  the  State 
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where  public  highwajs  and  streets  cross  the  railroads  in  towns  the  size 
of  Morgan.  International  &  G.  N.  By.  Co.  v.  Haddox^  81  S.  W.,  1037; 
International  &  Q.  N.  By.  Co.  v.  Butcher,  81  S.  W.,  819;  Pecos  &  N, 
T.  By.  Co.  V.  Bowman,  78  S.  W.,  22. 

PBESLEB,  Associate  Justice. — ^In  this  case  the  jury  under  a  sub- 
stantially proper  general  charge  of  the  court,  supplemented  by  several 
special  charges  given  at  the  instance  of  the  defendant,  fairly  submitting 
the  law  of  the  case,  found  that  plaintiffs  injuries  were  proximately 
caused  by  defendant's  negligence  in  the  construction  and  maintenance 
of  a  certain  street  crossing  and  roadway  over  Shepard  Street  in  the  town 
of  Morgan,  Bosque  County,  Texas,  and  by  further  obstructing  the  free 
use  of  said  street  crossing  and  roadway  by  negligently  leaving  a  box  car 
partly  on  and  across  said  street  crossing  and  roadway. 

Appellant  here  insists  that  appellee's  injuries  and  the  loss  and  damage 
resulting  therefrom  were  the  result  of  contributory  negligence  on  the  part 
of  appellee,  claiming  that  he  failed  to  exercise  ordinary  care  and  pru- 
dence that  the  law  devolved  upon  him,  by  driving  a  young,  scary  and 
wild  horse  into  a  place  of  known  danger.  This  issue  under  proper  in- 
[  stmctions  upon  all  material  questions  therein  involved  was  submitted 

to  the  jury,  and  we  are  unable  to  hold  that  their  finding  against  de- 
fendant is  unsupported  by  a  preponderance  of  evidence. 

In  the  able  supplemental  brief  of  counsel  for  appellant,  in  attempting 
to  distinguish  this  case  from  Ft.  Worth  &  B.  G.  By.  Co.  v.  Morris, 
45  Texas  Civ.  App.,  596  (which  in  all  material  respects  is  a  parallel 
case),  we  find  the  gist  of  appellant's  contention  for  a  reversal  of  this  case 
thus  concisely  stated :  *Tlaintiflf  is  precluded  from  recovering  from  the 
railway  company  for  injury  cs^used  by  his  horse  shying  at  a  box  car, 
although  it  had  negligently  been  permitted  to  remain  at  a 
street  crossing,  because  he  attempted  voluntarily  to  drive  the 
horse  near  the  (Tar  after  he  saw  that  the  horse  was  shying 
and  would  shy,  it  appearing  to  him  at  the  time  to  be  dan- 
gerous to  do  so.''  Upon  a  full  examination  of  the  evidence 
m  this  case  relating  to  the  above  proposition,  it  does  not  occur  to  us 
that  upon  the  question  of  voluntarily  acting  upon  the  knowledge  of 
known  danger,  this  case  is  distinguishable  materially  from  the  Morris 
case.  While  in  the  latter  case  it  does  not  appear  that  Morris  made  an 
affirmative  statement  to  the  effect  that  he  knew  of  the  danger,  as  the 
appellee  did  in  this  case,  we  are  forced  to  the  conclusion  that  from  the 
circumstances  necessarily  observed  by  Morris  and  occurring  at  the  time 
that  he  drove  into  the  place  of  danger,  he  must  and  did  know  of  the 
danger  connected  with  attempting  to  use  the  crossing  at  that  time.  The 
appellee  Bandall  in  this  case,  after  admitting  that  he  knew  that  it  was 
dangerous  to  attempt  to  cross  the  road  under  the  circumstances  sur- 
rounding, on  redirect  examination  further  stated,  however,  ''the  horse 
that  I  was  driving  would  sometimes  shy,  but  no  more  than  the  old, 
gentle  horse  I  am  now  driving.  At  the  time  I  undertook  to  cross,  and 
knowing  the  horse  as  I  did,  and  seeing  the  situation,  I  did  not  expect 
this  horse  to  shy  and  run  off  of  this  road  crossing." 

On  a  review  of  tte  authorities  we  are  not  inclined  to  hold,  even  if  the 
facts  in  this  case  warranted  its  application,  that  appellant's  above  quoted 
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proposition  is  a  correct  statement  of  the  law  of  contributory  negligence 
in  acting  upon  known  danger.  This  courts  in  opinion  rendered  by  Clhief 
Justice  Conner  at  this  term  in  the  case  of  the  Chicago,  Rock  Island  & 
Pacific  Ey.  Co.  v.  Mrs.  Kate  Shannon  (50  Texas  Civ.  App.,  194),  held 
that  it  was  not  error  upon  the  part  of  the  trial  court  to  refuse  to  give 
the  following  special  instruction:  *'You  are  instructed  that  if  you  find 
the  injured  party,  Vernon  Oliver,  knew  that  it  was  dangerous  to  board 
a  moving  train,  and  that  this  was  the  cause  of  the  injury  received  by 
him,  you  are  instructed  to  find  a  verdict  in  favor  of  the  defendant'* 
The  testimony  of  said  Oliver  upon  the  issue  presented  by  the  charge 
refused  was  as  follows:  '^I  know  it  is  more  or  less  dangerous  to  at- 
tempt to  get  on  a  moving  train ;  I  know  that  the  faster  it  is  going  the 
more  dangerous  it  is.  Assuming  it  to  be  true  that  this  train  was  com- 
ing from  fifteen  to  twenty  miles  an  hour,  I  know  it  would  be  very  dan- 
gerous. If  it  had  been  going  that  rate  of  speed  it  would ;  I  know  it  is 
very  dangerous  to  attempt  to  board  a  train  moving  fifteen  to  twenty 
miles  an  hour,  and  I  know  it  is  dangerous  to  attempt  to  board  any  mov- 
ing train.'*  The  court  observes  "that  Oliver  may  have  known  that  it 
was  dangerous  in  a  sense  to  board  the  moving  train,**  "yet  the  evidence 
quoted  does  not  necessarily  constitute  negligence.  This  was  for  the  de- 
termination of  the  jury.  In  other  words,  the  jury  under  all  of  the  evi- 
dence could  well  conclude  that  a  person  of  ordinary  care  and  prudence 
would  have  attempted  to  board  the  train  under  the  same  circumstances 
rather  than  to  abandon  the  journey.  It  hence  would  have  been  error 
to  have  taken  this  issue  from  the  jury,  as  in  effect  sought  by  the  special 
charge  quoted.  See  Gulf,  C.  &  S.  F.  By.  Co.  v.  Gascamp,  69  Texas, 
545.  And,  while  Oliver  used  the  language  quoted  in  the  course  of  his 
examination  as  a  witness,  we  do  not  think  it  is  sufficient  to  overturn 
the  verdict,  when  considered  in  the  light  of  all  of  his  testimony.** 

In  the  case  of  the  Gulf,  Colorado  &  Santa  Fe  By.  Co.  v.  Grisom,  36 
Texas  Civ.  App.,  630,  Associate  Justice  Speer  of  this  court  rendering 
the  opinion,  the  plaintiff,  not  an  employe,  was  injured  while  attempting 
to  pass  between  tw.o  cars  of  a  train  by  the  moving  of  the  train,  the  court 
holding  the  mere  fact  that  the  plaintiff  knew  the  danger  incident  to  his 
act  did  not  prevent  a  recovery,  this  issue  being  expressly  made  by  the 
appellant's  requesting  the  following  special  charge,  whid^  was  refused : 
"If  you  find  from  the  evidence  that  plaintiff,  Ollie  Grisom,  knew  of  the 
danger  incident  to  climbing  between  cars  just  prior  to  and  at  the  time 
he  attempted  to  climb  between  the  same,  you  will  find  for  the  defendant.*' 
This  court  held  that  the  refusal  of  the  trial  court  to  give  said  charge 
was  not  error,  observing  that  "it  is  not  the  law  in  a  case  of  this  character 
that  a  plaintiff  who  has  received  injuries  through  the  negligence  of  a 
defendant  can  not  recover  merely  because  he  knew  there  was  some  danger 
incident  to  the  act  through  which  he  was  injured,**  citing  Gulf,  C.  &  S. 
F.  By.  Co.  V.  Gascamp,  69  Texas,  545;  Chicago  &  N.  W.  By.  Co.  v. 
Prescott,  59  Fed.  Bep.,  237,  23  L.  B.  A.,  654.  As  indicated  above,  we 
conclude  that  the  trial  court  did  not  err  in  refusing  to  give  a  peremptory 
instruction  to  the  jury  to  return  a  verdict  in  favor  of  the  defendant. 

We  tliink  that  the  evidence  complained  of  in  appellant's  fourth,  fifth 
and  sixth  assignments  of  error,  relating  to  the  removal  of  the  car  shortly 
after  the  accident  occurred,  was  properly  admitted,  one  of  the  material 
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issues  of  the  case  being  whether  this  car  was  standing  in  the  street  or  on 
the  crossing  at  the  time  of  the  injury,  and  the  time  at  which  different 
witnesses  saw  said  car  varying,  said  evidence  was  necessary  and  ex- 
planatory on  the  above  referred  to  issue. 

We  think  the  court  properly  rejected  and  refused  to  admit  the  evi- 
dence offered  by  appellant  as  to  the  crossing  in  this  case  being  such  cross- 
ing as  is  in  common  use  throughout  the  State  where  public  highways  and 
streets  cross  railroads  in  towns  the  size  of  Morgan.  We  regard  this 
evidence  as  immaterial.  If  other  crossings  were  negligently  maintained 
the  appellant  could  not  relieve  itself  of  liability  on  that  ground.  It  was 
a  question  of  fact  for  the  jury  as  to  whether  or  not  this  particular  cross- 
ing was  negligently  maintained.  Bailway  companies  must  obey  the  req- 
uisites of  Revised  Statutes,  article  4426.  Ordinary  care  is  not  sufficient. 
Besides,  this  was  a  public  crossing  maintained  by  the  public  and  recog- 
nized by  this  appellant  for  more  than  twenty  years.  Appellee  had  the 
right  to  the  unobstructed  use  of  it,  and  was  not  compelled  to  cross  or 
tiy  to  cross  at  some  other  crossing.  (International  &  6.  N.  R.  Co. 
V.  Haddox,  36  Texas  Civ.  App.,  385 ;.  International  &  G.  N.  R.  Co.  v. 
Butcher,  81  S.  W.,  819 ;  Pecos  &  N.  T.  Ry.  Co.  v.  Bowman,  34  Texas 
Civ.  App.,  98.) 

We  are  of  the  opinion  that  appellant's  ninth,  tenth,  eleventh  and 
trelfth  assignments  present  no  reversible  error,  and  that  the  general 
charge,  together  with  the  special  charges  asked  by  defendant  and  given, 
adequately  submitted  the  law  on  all  the  phases  of  the  case.  Judgment 
afiBrmed. 

Affirmed. 


M.  G.  Buchanan  v.  T.  C.  Barnslby. 

Decided  June  6,  1008. 

Iv— Public  School  Land — Please— Bale. 

The  Cknnmiseioner  of  the  General  Land  Office  has  no  authority  to  sell  public 
school  land  pending  a  valid  lease  thereon. 

1— Same— BztensloA  of  Lease. 

Public  lands  belonging  to  the  State  are  intended  primarily  for  sale,  and 
the  Commissioner  of  the  (^neral  Land  Office  has  no  power  to  cancel  an  existing 
lease  and  immediately  thereafter  issue  a  new  lease  for  a  further  period  of  time 
merely  because  the  lessee  may  desire  such  extension. 

S.—4kune— Lease— Invalidity— ETldenoe. 

Evidence  considered,  and  held  sufficient  to  sustain  a  finding  by  the  trial 
court  that  the  action  of  the  Commissioner  of  the  Land  Office  in  cancelling  a 
lease  and  immediately  thereafter  issuing  another  lease  to  the  assignee  of  the 
first  lease  for  a  new  and  longer  term  was  void. 

4.— Same — Sale  or  Lease — Suit  to  Annul — Statute  Constmed. 

Where  the  State,  acting  by  and  through  its  Commissioner  of  the  Land 
Offiee,  has  cancelled  a  lease  and  sold  the  land  to  a  third  party,  no  further  action 
is  necessary  to  annul  the  lease.  The  Act  of  1905  (Gen.  Laws,  1906,  p.  35) 
requiring  suit  to  be  filed  within  one  year  from  the  date  of  the  Act  or  the  date 
of  the  lease,  applies  only  to  cases  where  the  State  has  taken  no  action  and 
recognizes  the  lease  or  sale  as  valid. 
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Appeal  from  the  District  Court  of  Ector  County.  Tried  below  before 
Hon.  James  L.  Shepherd. 

Caldwell  £  Whitdker,  for  appellant. — ^The  court  erred  in  instructing 
the  jury  to  return  a  verdict  for  the  defendant  in  this  case,  because  lease 
No.  31919,  issued  bv  Commissioner  of  the  General  Land  OfiSoe  of  the 
State  of  Texas  to  the  plaintiflf^  under  which  lease  plaintiff  claims  the 
lands  in  controversy  is  a  valid  existing  lease.  West  v.  Terrell,  74  S.  W., 
905;  Hood  v.  Pursley,  87  S.  W.,  870;  Davis  v.  TiUar,  74  S.  W.,  921; 
Jones  V.  Wright,  84  S.  W.,  1053. 

M.  G.  Buchanan's  lease  No.  31919  having  stood  without  attack  for 
more  than  one  year  since  the  said  limitation  statute  of  1905  went  into 
effect,  defendant  can  not  now  attack  the  validity  of  said  lease.  Acts 
27th  Legislature,  page  294,  chapter  125,  also  page  296;  Act  of  1905, 
29th  Legislature,  page  35,  chapter  29;  Murphy  v.  Terrell,  100  S.  W., 
130;  Weyert  v.  Terrell,  100  S.  W.,  133;  Slaughter  v.  Terrell,  102  S.  W., 
400. 

Canon  &  Leslie  and  Hudson  &  Starley,  for  appellee. — Appellee  hav- 
ing shown  the  existence  of  the  Harrington  lease,  and  having  shown  that 
the  facts  did  not  exist  authorizing  its  cancellation,  the  lease  to  Buchanan 
was  void.  Eetner  v.  Rogan,  68  S.  W.,  774;  Fish  Cattle  Co.  v.  Terrell, 
80  S.  W.,  73 ;  Thomson  Bros.  v.  Lynn,  81  S.  W.,  330 ;  West  v.  Terrell,  74 
S.  W.,  905. 

Appellee  having  been  awarded  the  lands  in  controversy  the  burden  is 
upon  appellant  to  affirmatively  show  the  lack  of  power  in  the  Commis- 
sioner to  make  the  award.    Hood  v.  Pursley,  87  S.  W.,  870. 

The  limitation  Act  of  1905  only  applies  to  cases  where  the  State 
recognizes  the  validity  of  the  lease  or  sale.  Act  of  1905,  29th  Legisla- 
ture, page  35,  chapter  29 ;  Slaughter  v.  Terrell,  102  S.  W.,  401 ;  Weyert 
V.  Terrell,  100  S.  W.,  133 ;  Murphy  v.  Terrell,  100  S.  W.,  130. 

The  award  by  the  Commissioner  of  the  General  Land  Office  to  appellee 
was  sufficient  to  show  that  the  State  did  not  recognize  the  validity  of 
appellant's  lease.    Slaughter  v.  Terrell,  102  S.  W.,  401. 

SPEER,  Associate  Justice. — This  is  a  suit  in  trespass  to  try  title 
instituted  by  appellant  to  recover  from  defendant  sections  41,  42,  43 
and  44  in  block  32  of  the  public  school  lands  in  Crane  County.  The 
trial  court  instructed  a  verdict  in  favor  of  the  defendant  and  from  the 
judgment  based  thereon  the  plaintiff  has  appealed. 

It  is  contended  by  appellant  that  the  instruction  for  the  appellee  was 
wrong  for  the  following  reasons: 

First,  it  was  proved  that  appellant  was  the  owner  of  lease  No.  31919, 
covering  the  lands  in  controversy,  issued  by  the  Commissioner  of  the 
General  Land  Office  on  October  31,  1900,  for  a  period  of  ten  years  from 
the  27th  day  of  October,  1900,  and  that  all  rentals  thereon  to  the  Stat« 
had  been  paid.  Appellant's  insistence  is  that  while  the  evidence  showed 
an  award  to  appellee  on  April  20,  1907,  no  presumption  will  arise  in 
favor  of  the  action  of  the  Commissioner  in  making  the  award  as  against 
his  action  in  making  the  lease ;  that  the  presumptions  are  in  favor  of  the 
lease  as  against  the  award,  since  the  Commissioner  had  no  authority  to 
make  the  award  pending  a  valid  lease  of  the  lands  to  appellant    This 
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contention  in  the  abstract  is  correct  (Smithers  v.  Lowranoe,  100  Texas, 
77),  but  appellee  is  not  forced  to  rely  wholly  upon  the  presumption 
usually  attaching  to  the  act  of  an  official.  He  attacks  appellant's  lease 
because  it  covers  lands  previously  included  in  a  lease  to  one,  Harrington, 
No,  19869,  of  date  October  20,  1897,  for  a  term  of  five  years  from  Sep- 
tember 2,  1897.  Appellant's  lease  covers  the  identical  land  of  the  Har- 
rington lease,  save  that  it  contains  one  section  not  included  in  the  Har- 
rington lease.  There  was  a  formal  transfer  of  the  Harrington  lease  to 
appellant,  dated  November  27,  1899,  which  transfer,  indorsed  on  the 
back  of  the  lease,  appears  to  have  been  filed  in  the  General  Land  Office 
on  the  same  day.  Appellee  introduced  in  evidence  a  certificate  of  can- 
cellation of  lease  No.  19869  for  failure  to  pay  the  fourth  annual  rental, 
which  certificate  was  dated  November  2,  1900.  He  also  introduced  in 
evidence  a  certificate  from  the  State  Treasurer  showing  the  payment  on 
October  27,  1900,  by  Buchanan  of  the  sum  of  $921.60,  first  annual  pay- 
ment on  his  lease.  No.  31919,  and  also  the  further  sum  of  $136.30  as 
''back  rent.'*  From  this  testimony  we  think  it  quite  clear  that  appel- 
lant's lease.  No.  31919,  was  inhibited  under  the  law,  as  announced  in 
Ketner  v.  Bogan,  95  Texas,  559.  It  is  there  declared  to  be  the  policy 
of  our  laws  that  the  public  lands  belonging  to  the  State  are  intended  pri- 
marily for  sale,  and  that  the  Commissioner  of  the  General  Land  Office 
has  no  power  to  cancel  an  existing  lease  and  immediately  to  issue  a  new 
lease  for  a  further  period  of  time,  merely  because  the  lessee  may  desire 
such  extension.  To  do  so  is  in  eflFect  to  withhold  the  land  indefinitely 
from  settlement  and  sale. 

Appellant  contends  that  the  evidence  fails  to  show  that  the  Harrington 
lease  was  a  valid  lease  at  the  date  of  the  execution  of  his  lease,  No.  31919, 
and  that  therefore,  by  reason  of  the  presumption  of  the  regularity  of  the 
Commissioner's  act  in  making  the  latter  lease,  we  should  hold  that  the 
Harrington  lease  was  properly  subject  to  cancellation  for  nonpayment 
of  rentals.  But  we  are  of  the  opinion  that  the  evidence  above  set  forth 
establishes  the  fact  that  the  Harrington  lease  was  a  valid  lease  on  the 
day  appellant's  lease  bears  date.  The  action  of  the  Commissioner  in 
cancelling  the  Harrington  lease  for  the  nonpayment  of  the  fourth  annual 
rental  (as  to  which  there  was  no  default  when  appellant's  lease  was 
issued)  tends  strongly  to  show  that  all  previous  payments  had  been 
made.  The  assignment  of  the  lease  to  appellant  and  his  consequent  lia- 
bility for  the  payment  of  the  lease  money,  together  with  his  payment  at 
the  time  of  taking  the  renewal  lease,  is  further  evidence  that  the  Har- 
rington lease  continued  to  be  a  valid  lease,  since  the  law,  it  seems,  would 
apply  such  payment  to  the  rentals  accruing  on  the  first  lease,  not- 
withstanding he  may  have  intended  and  directed  a  contrary  application. 
(Thomson  Bros.  v.  Lynn,  36  Texas  Civ.  App.,  79.)  But  beyond  this, 
the  certificate  of  the  State  -Treasurer,  showing  the  payment  by  appellant 
of  *T)ack  rent,"  was  properly  referable  to  the  Harrington  lease,  since  a 
calculation  shows  that  to  have  been  approximately  the  amount  due  on 
that  lease,  and  appellant,  although  he  testified  as  a  witness,  offered  no 
explanation  whatever.  So  that  we  hold  upon  this  issue  that  appellant's 
lease  was  shown  to  be  void  and  therefore  no  obstacle  to  the  award  to 
appellee. 

Appellant's  next  contention  is  that  though  his  lease  should  be  held  to 
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be  void,  yet  appellee  can  not  take  any  advantage  of  its  invalidity,  %e- 
cause  no  action  or  proceeding  has  ever  been  brought  by  the  State  of 
Texas  to  establish  the  invalidity  of  the  lease,  and  said  lease  has  stood 
without  attack  by  anyone  for  more  than  one  year  since  the  enactment  of 
the  limitation  statute  of  1905.'^  The  statute  thus  invoked  is  as  follows: 
'^hat  hereafter  all  persons  claiming  the  right  to  purchase  or  lease  any 
public  free  school  lands  or  any  lands  belonging  to  the  State  University, 
or  either  of  the  State  asylums,  which  have  been  heretofore  or  which  may 
be  hereafter  sold  or  leased  to  any  other  person  under  any  provision  of 
the  law  authorizing  the  sale  or  lease  of  any  of  said  lands,  shall  bring 
his  suit  therefor  within  one  year  after  this  Act  goes  into  effect,  or  after 
the  date  of  the  award  of  such  sale  or  lease,  if  such  award  is  made  after 
the  taking  effect  of  this  Act,  and  not  thereafter.  Sec.  2.  If  no  suit  has 
been  instituted  by  any  person  claiming  the  right  to  purchase  or  lease  any 
of  said  land  within  the  period  of  time  limited  in  the  first  section  of  this 
Act,  it  shall  be  conclusive  evidence  that  all  requirements  of  the  law  with 
reference  to  the  sale  or  lease  of  such  lands  have  been  complied  with; 
provided,  that  nothing  in  this  Act  shall  be  construed  to  affect  the  State 
of  Texas  in  any  action  or  proceeding  that  may  be  brought  by  it  in  re- 
spect to  any  of  said  lands.''  But  we  construe  the  opinion  in  the  case 
of  Slaughter  v.  Terrell,  100  Texas,  600,  as  deciding  this  question  con- 
trary to  appellant's  contention.  In  applying  that  Act  to  a  state  of  facts 
not  unlike  the  present,  Mr.  Justice  Brown,  for  the  Supreme  Court,  uses 
the  following  language:  "Clearly,  this  applies  only  to  cases  where  the 
State  recognizes  the  validity  of  the  purchase  being  attacked,  and  does  not 
apply  to  a  case  like  the  present,  where  there  had  been  a  forfeiture  of  the 
former  purchase  by  the  Land  Commissioner  and  the  land  again  put  upon 
the  market.  There  is  no  necessity  for  a  suit  by  a  purchaser  of  forfeited 
land."  It  was  evidently  not  the  intention  of  the  framers  of  this  Act  to 
deny  to  the  State  any  of  the  rights  which  it  had  previously  exercised 
through  its  duly  appointed  agents  with  reference  to  the  public  lands. 
The  provision  that  nothing  in  the  Act  shall  be  construed  to  affect  the 
State  of  Texas  in  any  action  or  proceeding  that  may  be  brought  by  it, 
certainly  should  not  be  held  to  abridge  any  of  the  rights  previously  exer- 
cised by  the  State  through  her  Commissioner  under  other  statutes  in 
no  manner  repealed  by  the  terms  of  the  Act  in  question. 

Finally,  appellant  contends  that  the  evidence  raised  an  issue  upon 
which  he  should  have  been  allowed  to  go  to  the  jury  under  his  rights  as 
assignee  of  Joe  S.  Benge  and  T.  H.  Benton,  who  applied  to  purchase 
sections  42  and  43  respectively.  Without  detailing  all  the  evidence  on 
this  issue,  we  content  ourselves  with  announcing  the  conclusion  that  the 
effect  of  the  undisputed  evidence  was  to  show  that  these  applicants,  who 
applied  for  the  sections  mentioned  on  September  3,  1902,  fully  ac- 
quiesced in  the  rejection  of  their  applications  by  the  Commissioner,  and 
their  subsequent  conduct  in  respect  to  the  land  was  wholly  incompatible 
with  the  bona  fide  intention  on  their  part  to  assert  title  to  the  same. 
See  Hamilton  v.  Gouldy,  46  Texas  Civ.  App.,  507. 

The  trial  court  therefore  committed  no  error  in  instructing  a  verdict, 
as  he  did,  and  the  judgment  is  afiBrmed. 

Affirmed, 
Writ  of  error  refused. 
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T.  A.  BOBERTSON  &  COKPANT  V.  GeOBGB  D.  BuBSELL  ET  AL. 

Decided  June  7,  1908. 

L— CliaB^  of  Venue— Statute  Construed. 

Upon  a  proper  application  for  change  of  venue  of  a  civil  case,  it  is  man- 
datory upon  the  trial  court  to  enter  an  order  of  removal  to  the  nearest  ad- 
joining county,  unless  the  disqualification  of  such  adjoining;  county  is  shown  in 
the  application.  Such  qualification  must  appear  in  and  from  the  application. 
When  the  application  is  controverted,  the  controversy  might  be  as  to  the  alle^^ 
diaqualification  of  either  i;he  county  where  the  suit  is  pending  or  of  the  adjoin- 
ing countv,  or  of  both.  Application  for  change  of  venue  and  alleged  disquali- 
fication of  adjoining  county  considered,  and  held,  no  abuse  of  discretion  to  order 
the  case  removed  to  the  adjoining  county. 

S.— Evidence— -Beading  Part  of  Written  Instrument — ^Bule.' 

The  rule  that  where  one  party  has  introduced  in  evidence  a  part  of  a  writ- 
ing, the  opposite  party  has  a  right  to  introduce  the  whole  of  the  writing,  means 
and  refers  to  the  whole  of  the  writing  bearing  on,  having  connection  with,  and 
relating  to  the  same  subject  matter  as  that  introduced  which  is  necessary  to 
make  it  fully  imderstood  or  to  explain  the  same.  It  does  not  include  immaterial 
or  irrelevant  matter. 

S.— Trial — Znne — Charge. 

Where,  in  a  suit  for  the  rental  of  land,  plaintiff's  petition  contained  two 
counts,  one  upon  a  written  contract  and  the  other  upon  quantum  meruit,  and 
the  court  by  its  charge  limited  the  right  of  plaintiff  to  a  verdict  to  a  finding 
by  the  jury  that  a  written  contract  was  actually  executed,  it  was  not  error  to 
refuse  to  instruct  the  jury  that  the  antecedent  negotiations  did  not  amount  to 
a  contract. 

4.— Contract — Ezeeution — ^Evidenoe. 

The  issue  being  whether  or  not  a  contract  had  been  executed,  evidence  oon- 
lidered,  and  held  sufficient  to  require  the  court  to  submit  the  issue  to  the  jury. 

0.— Contraot  by  letter — ^Aooeptanee — Evidenoe. 

Where  correspondence  and  negotiations  preliminary  to  a  contract  are  trans- 
mitted and  conducted  through  the  mails,  it  is  not  indispensable  that  the  letter 
of  acceptance  should  be  actually  received.  An  acceptance  may  be  inferred  from 
the  subsequent  conduct  of  the  parties. 

Appeal  from  the  District  Court  of  Midland  County.  Tried  below  be- 
fore Hon.  Jas.  L.  Shepherd.  • 

8.  J,  Isaacs  and  Miller  Jc  Dycus,  for  appellants. — The  District  Court 
of  Martin  County  erried  in  changing  the  venue  of  the  above  styled  and 
numbered  cause  to  Midland  County^  Texas,  instead  of  changing  the  venue 
of  said  cause  to  some  other  county  where  the  defendants  could  obtain  a 
fair  and  impartial  trial.  Bev.  Stats,  of  Texas,  1895,  arts.  1271,  1272, 
1273. 

Where  one  party  has  introduced  part  of  a  writing,  the  opposite  party 
has  a  right  to  introduce  the  whole  of  said  writing.  Stringfellow  v.  Thom- 
son, 1  Texas  App.  Civ.  Cas.,  565,  566 ;  Parlin,  etc.,  Co.  v.  Miller,  60  S. 
W.,  881 ;  Hughes  v.  Driver,  50  Texas,  180 ;  Smith  v.  Chenault,  48  Texas, 
459. 

The  court  erred  in  refusing  to  permit  the  defendants  to  prove  by  the 
witness,  T.  A.  Bobertson,  testifying  in  behalf  of  the  defendants,  that  at 
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the  time  of  the  conversation  over  the  long  distance  telephone  between  A. 
L.  Gamp  and  Winfield  Scott,  said  Scott,  immediately  after  said  conver- 
sation was  finished,  said :  '^We  are  going  to  lose  the  land  and  get  into  a 
law  suit,  too;'^  because  said  statement  was  a  part  of  the  res  gestae  of 
said  conversation,  and  was  admissible  and  pertinent  to  enable  the  jury 
to  determine  the  credibility  of  the  testimony  of  the  witness  A.  L.  Camp 
and  Winfield  Scott.  International  &  G.  ff.  By.  Co.  v.  Anderson^  82 
Texas,  619. 

Whenever,  in  the  negotiations  between  parties  looking  to  the  making 
of  a  contract,  it  is  contemplated  by  them  that  the  contract  should  be  in 
writing,  then  it  is  not  complete  until  it  is  written  and  executed.  Ham- 
mond V.  Winchester,  2  So.,  892;  Edge  Moor  Bridge  Works  v.  Bristol 
County,  49  N.  E.,  918;  Lyman  v.  Robinson,  14  Allen  (Mass.),  254;  Mis- 
sissippi, etc.  V.  Swift,  29  Atl.  (Me.),  1065-1067;  Perre  Canal  Co.  v.  Bur- 
gin,  30  So.,  863;  Dunham  v.  Boston,  12  Allen  (Mass.),  375;  Wardell  v. 
Williams,  28  N.  W.,  796. 

In  order  for  a  contract  to  be  completed,  the  acceptance  of  a  proposal 
must  be  upon  the  exact  terms  of  the  oflfer,  and  without  condition. 
Ingham  &  Son  v.  Cisco  Oil  Mill,  86  S.  W.,  630 ;  Plomerfelt  v.  Hume,  31 
S.  W.,  680 ;  First  Nat.  Bank  v.  Hall,  101  U.  S.,  43 ;  Minneapolis,  etc., 
V.  Columbus,  119  U.  S.,  149-153;  Kleihans  v.  Jones,  68  Fed.,  749; 
Egger  V.  Nesbit,  27  S.  W.,  387. 

When  an  offer  is  made  by  parol,  an  acceptance  thereof  by  letter  will 
not  effect  a  contract  unless  the  letter  be  actually  received  by  the  party 
who  made  the  offer.  Willis  v.  Turnley,  1  Texas  App.  Civ.  Cas.,  433, 
434 ;  Manhattan  Life  Ins.  Co.  v.  Fields,  26  S.  W.,  281 ;  Missouri  Pac. 
Ey.  Co.  V.  Kuthman,  2  Texas  App.  Civ.  Cas.,  463. 

Camp  &  Caldwell  and  Cowan,  Bumey  &  Ooree,  for  appellees. 

LEVY,  AssociATB  Justice. — By  their  petition  filed  in  the  District 
Court  of  Martin  County,  the  appellees  sought  to  recover  against  the 
appellants  on  two  counts  or  two  theories;  one  was  to  recover  upon  a 
lease,  as  an  original  contract,  of  certain  grazing  lands;  and  the  other, 
to  recover  upon  a  quantum  meruit  for  the  use  and  possession  of  grazing 
lands  belonging  to  appellees. 

The  case  was  tried  in  Midland  County,  upon  a  change  of  venue  from 
Martin  County.  The  trial  was  by  jury,  who  returned  a  verdict  in  favor 
of  appellees  upon  the  original  lease  sued  on.  The  appellants  have  ap- 
pealed from  the  judgment  entered  in  accordance  with  the  verdict,  and 
seek  to  have  the  case  reversed  for  errors  assigned. 

The  evidence  established  the  following  material  facts:  Appellees 
owned,  in  1903,  a  great  many  sections  of  pasture  land  in  Gaines  County, 
Texas.  Appellants,  T.  A.  Robertson  &  Co.,  composed  of  Winfield  Scott 
and  T.  A.  Robertson,  controlled  and  had  possession  of  what  is  known 
as  the  Wardswell  pasture  in  Gaines  County,  which  enclosed  a  large  por- 
tion of  country,  and  upon  which  they  were  grazing  cattle,  and  in  which 
pasture  the  thirty-nine  sections  of  land  in  controversy  were  principally 
located.  Camp  &  Caldwell,  a  firm  of  lawyers  composed  of  A.  L.  Camp 
and  J.  M.  Caldwell,  of  Midland,  Texas,  represented  appellees  in  the 
management  and  leasing  of  said  thirty-nine  sections  of  land.    Winfield 
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Scott  was  the  managing  partner  of  the  firm  of  T.  A.  Eobertson  &  Co. 
On  May  12,  1903,  Camp  &  Caldwell  wrote  a  letter  to  appellant  Scott 
relative  to  further  leasing  of  the  land  and  paying  back  rent  on  the  lands. 
The  letter  in  material  part  read :  ^^e  beg  to  inquire  whether  you  desire 
to  re-lease  all  of  these  lands  at  5  cents  per  acre  for  a  term  of  two  years, 
and  to  pay  3  cents  per  acre  for  the  time  that  you  have  occupied  the 
pasture  on  the  lands  that  you  have  not  had  leased,  and  which  belong  to 
these  parties.  If  you  do  not  desire  to  re-lease  at  this  price,  then  we 
desire  to  know  whether  or  not  you  are  ready  to  make  a  settlement  for 
the  back  rentals.'*  Scott  replied  to  this  letter,  in  material  parts  saying : 
"I  will  take  the  lands  on  a  lease  for  two  years ;  but  I  think  you  ought 
to  let  me  have  it  for  three  cents,  as  nobody  else  is  paying  more  for  rail- 
road lands.  I  will  also  settle  for  the  two  years  back  rent.  Just  as  soon 
as  convenient  I  will  have  my  pasture  surveyed  by  Mr.  Knott,  the  county 
surveyor.  Then  I  will  come  to  Midland  and  make  a  lease  and  settle 
up,  and  bring  you  a  plat  of  Knott's  work.*'  Thereafter  there  were  one 
or  two  casual  meetings  between  Scott  and  either  Camp  or  Caldwell,  and 
this  matter  was  briefly  referred  to,  but  nothing  was  done  about  it  imtil 
July  28,  1903,  when  Caldwell  met  Scott  in  front  of  the  Metropolitan 
Hotel  at  Fort  Worth.  According  to  Caldwell's  testimony,  they  there 
agreed  upon  a  settlement  of  the  rents  past  due  and  for  the  lease  of  thie 
lands  for  the  next  two  years.  Caldwell  testified  that  the  agreement  was 
that  Scott  should  pay  for  the  land  at  3  cents  per  acre  per  annum  from 
the  time  that  he  had  occupied  the  same,  viz. :  from  January  1,  1902,  to 
May  1,  1902,  or  to  the  time  the  negotiations  had  been  taken  up  in  the 
letter  of  May  12  looking  to  the  lease  of  the  lands,  and  that  a  lease  should 
be  executed  to  run  from  May  1,  1903,  for  two  years,  at  5  cents  per  acre 
per  annum.  The  only  thing  that  was  left  open  was  the  actual  signing 
of  the  lease  by  the  appellees,  and  the  payment  of  the  money.  Scott  tes- 
tified that  in  this  meeting  he  agreed  to  lease  the  lands  for  the  two  years, 
but  refused  to  agree  to  pay  the  back  rentals.  About  the  20th  of  August, 
1903,  Scott  and  Caldwell  met  again,  in  the  lobby  of  the  bank  in  Mid- 
land, Texas.  According  to  the  evidence  of  Caldwell  the  arrangement 
and  agreement  at  Fort  Worth  were  there  confirmed  by  further  conver- 
sation. And  Scott  was  insisting  that  he  hurry  appellees  in  their  signa- 
ture to  the  lease,  saying,  "I  must  have  that  lease.  Send  ahead  and  get 
it— and  get  it  as  soon  as  you  can  for  me,'*  and  said  that  the  money  was 
ready  as  soon  as  Caldwell  got  back  the  lease.  The  money  was  to  pay 
first  year's  rental  and  the  back  rentals.  Scott  testified  that  he  agreed 
to  take  the  lease,  but  refused  to  pay  the  back  rental. 

On  September  1,  1903,  'Camp  &  Caldwell  secured  from  appellees  the 
lease  in  duplicate,  signed  and  acknowledged  and  drawn  according  to  the 
agreement  of  July  28  at  Fort  Worth,  and  enclosed  in  a  letter  to  Scott 
requesting  him  to  sign  and  acknowledge  and  return  one  of  the  copies 
to  them  together  with  New  York  exchange  for  amount  of  first  year's 
rental  and  also  the  amount  ^of  the  back  rental.  Camp  &  Caldwell  re- 
ceived no  reply  to  this  letter,  and  wrote  two  or  three  more  letters,  and 
finally  got  a  reply  of  date  October  16,  1903;  and  having  signed  the 
lease  on  his  part,  Scott  returned  one  of  the  copies  to  Camp  &  Caldwell 
witti  New  York  Exchange  for  $1,248,  but  declined  to  send  the  money  for 
the  badu  rental.     Camp  &  Caldwell  at  once  returned  the  exchange  to 
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Scott,  and  refused  to  close  the  deal  unless  the  back  rentals  were  also 
paid.  Scott  replied  to  this  letter  and  said  that  there  was  some  mis- 
understanding about  it,  and  requested  Caldwell  to  come  to  Fort  Worth 
and  see  him  about  it.  To  this  Caldwell  replied,  insisting  upon  the  re- 
turn of  his  copy  of  the  lease  which  Scott  held.  In  this  attitude  the 
matter  stood  until  November  12,  1903,  when  a  conversation  occurred 
over  the  'phone  between  Camp  at  Midland  and  Scott  at  his  ranch  near 
there.  Camp  testifies  as  to  the  conversation,  in  material  substance,  that 
^'when  I  called  him  up  I  asked  him  what  he  was  going  to  do  about  this 
lease  proposition.  His  reply  was  that  we  had  ^en  writing  him  insult- 
ing letters.'  I  replied  that  I  had  only  asked  him  to  do  what  he  had 
agreed  to  do — ^to  pay  back  lease  and  the  first  years*  rental — and  that  if 
he  did  not  desire  to  carry  out  the  contract  made  between  him  and  Cald- 
well, to  return  the  lease  to  us,  or  his  copy  of  the  lease,  and  we  would 
pass  the  matter  up  to  our  clients.  Scott  replied  that  he  had  'tendered 
us  New  York  exchange  for  the  first  year's  rental ;'  that  he  had  the  lease 
and  was  going  to  keep  it,  and  was  not  going  to  pay  any  back  rental  be- 
cause he  had  been  advised  by  his  attorneys  that  he  was  not  liable,  and 
that  Mr.  Caldwell  had  not  kept  his  word  to  give  him  a  bond  to  protect  ' 
him  against  other  parties  who  claimed  to  own  the  land  during  the  time 
he  was  to  pay  back  lease.  I  replied,  'Mr.  Scott,  my  instructions  from 
our  clients  are  that  if  this  matter  is  not  settled  that  they  are  going  to 
cancel  your  lease,  and  lease  the  land  to  other  parties.'  Scott  replied: 
'If  they  do  I  will  sue  them  for  damages.  I  have  got  that  lease,  and 
have  tendered  you  New  York  exchange  for  the  rental,  and  have  leased 
the  land;  and  if  you  lease  that  land  to  anybody  else  I  will  sue  you 
for  damages.' "  In  the  matter  of  back  rents.  Camp  says :  "Mr.  Scott 
suggested  that  the  back  lease  be  litigated."  Camp  replied:  "Mr. 
Scott,  what  is  the  use  to  have  litigation  ?"  Scott  replied :  "I  don't  care 
for  litigation;  let  them  sue  me  if  they  want  to,  if  they  think  I  am 
liable."  Scott  in  his  evidence  admits  the  conversation  over  the  'phone 
with  Camp,  but  denies  that  he  said  that  if  the  appellees  canceled  the 
lease  he  would  sue  for  damages,  and  denies  that  he  said  that  he  was 
going  to  hold  the  lease  and  that  he  would  litigate  the  back  rentals,  and 
claimed  that  he  said  he  would  not  pay  back  rental  and  would  not  agree 
to  insert  it  in  the  lease.  Thereupon  Camp  &  Caldwell  communicated 
the  conversation  testified  to  to  the  appellees,  and  after  hearing  from 
them  wrote  a  letter  to  Scott  stating  that  they  had  been  instructed  by 
appellees  to  accept  the  rentals  on  the  lease,  and  would  let  the  back  rent- 
als rest  for  the  present,  the  acceptance  of  the  lease  money  not  to  be  a 
waiver  thereof;  and  requesting  remittance  of  the  first  year's  rental. 
Receiving  no  reply  to  their  letter,  Camp  &  Caldwell  again  wrote  ask- 
ing a  reply  and  to  send  in  the  lease  price.  In  March  afterwards  Camp 
saw  Scott  at  Fort  Worth,  and  demanded  payment,  and  obtained  no 
satisfaction.  Camp  then  drew  a  draft  on  Scott  for  the  amount  of  the 
lease  price,  and  the  draft  was  protested.  Scott  in  March,  by  letter, 
returned  tlie  lease  to  Camp  &  Caldwell,  with  his  name  torn  therefrom. 
Scott  was  in  possession  of  the  land,  and  was  using  and  continued  to  use 
it. 

It  is  concluded  that  the  evidence  is  sufficient  to  sustain  the  general 
finding  involved  in  the  verdict  of  the  jury,  that  appellants  agreed  to 
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lease  the  land  from  appellees  at  5  oents  per  acre  per  annnm  for  two 
years  from  May  1,  1903^  and  to  pay  back  rentals  at  3  cents  per  acre 
from  January  1^  1902^  to  May  1,  1903,  and  that  the  lease  was  executed 
in  duplicate  and  signed  by  the  parties,  and  one  copy  each  held  by  lessor 
and  lessee^  and  that  appellants  accepted  the  terms  and  offered  to  litigate 
the  back  rentals  and  that  appellees  acceded  to  the  request,  and  that 
Scott  used  the  lands  under  the  lease.  We  assume  the  correctness  of  the 
findings.  It  is  also  shown  and  found  that  the  parties  discussed  the  fact 
of  about  six  sections  of  the  thirty-nine  sections  being  then  lying  in  the 
Toungblood  pasture,  but  that  there  was  an  equal  amount  of  the  land 
which  Youngblood  had  leased  in  another  pasture  controlled  by  Scott, 
and  it  was  agreed  that  these  lands  should  be  controlled  in  the  same  way. 

After  stating  the  facts  as  above. — ^The  first  assignment  of  error  com- 
plains that  the  court  erred  in  changing  the  venue  of  the  cause  to  Mid- 
land County.  In  the  District  Court  of  Martin  County  the  appellants, 
who  were  defendants  in  the  court,  filed  an  application  for  change  of 
venue,  setting  forth  reasons  for  removing  the  case  from  that  county. 
In  this  application  for  change  of  venue,  Howard  County,  an  adjoining 
county,  was  alleged  to  be  disqualified,  and  also  the  following  was  al- 
leged with  reference  to  Midland  Couniy,  an  adjoining  county :  "Camp 
ft  Caldwell,  the  attorneys  for  the  plaintiffs  herein,  reside  in  Midland 
County,  Texas,  and  their  infiuence  and  standing  in  said  Midland 
County  are  so  great  that  these  defendants  can  not  expect  a  fair  and 
impartial  trial  in  Midland  County.'*  The  application  for  change  of 
venue  was  properly  verified  by  the  appellants  and  by  compurgators. 
No  affidavit  was  filed  by  the  appellees  controverting  the  allegations  in 
the  application  for  change  of  venue  with  reference  to  Martin  and  How- 
ard Counties,  but  the  allegation  as  to  Midland  County  was  controverted 
by  appellees.  No  evidence  was  offered  by  either  appellants  or  appellees 
on  the  application.  The  court  entered  an  order  removing  the  case  to 
Midland  County,  and  the  appellants  at  the  time  objected  and  reserved 
an  exception. 

Appellants  contend  that  the  disqualification  of  the  nearest  county  to 
the  county  of  the  forum  can  only  be  shown  in  the  application  for  change 
of  venue,  and  can  not  be  controverted.  By  article  1271,  Bevised  Stat- 
utes 1895,  it  is  provided  what  an  application  for  change  of  venue  shall 
contain.  By  article  1272  it  is  provided  that  the  application  may  be  con- 
troverted by  the  opposite  side  by  affidavit  showing,  among  other  things, 
the  untruth  "of  the  facts  set  out  in  the  application.'*  By  article  1273 
it  is  provided :  "Upon  the  grant  of  a  change  of  venue,  as  provided  for 
in  the  two  preceding  articles,  the  cause  shall  be  removed  to  some  ad- 
joining county,  the  courthouse  of  which  is  nearest  to  the  courthouse  of 
the  county  in  which  the  suit  is  pending,  unless  it  is  made  to  appear  in 
the  application  that  such  nearest  county  is  subject  to  some  objection 
sufficient  to  authorize  a  change  of  venue  therefrom  in  the  first  instance ; 
but  the  parties  may  by  consent  agree  that  it  shall  be  changed  to  some 
other  county,  and  the  order  of  court  shall  conform  to  such  agreement." 
It  is  clear  from  the  statute  that  the  disqualification  of  the  nearest  ad- 
joining county  must  be  shown  in  the  application.  It  is  as  clear  that 
it  is  mandatory  upon  the  court  to  enter  the  order  of  removal  to  such 
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nearest  adjoining  county  unless  the  disqualification  of  such  nearest 
county  is  shown  in  the  application.  Such  disqualification  of  the  nearest 
county  must  be  such  as  would  be  sufficient  to  authorize  a  change  of 
venue  therefrom  in  the  first  instance.  So,  the  application  must  chal- 
lenge both  the  county  of  the  forum  and  the  adjoining  county  if  the 
removal  from  each  is  sought  in  the  application.  Consequently,  where 
the  disqualification  of  the  nearest  adjoining  county  is  alleged  in  the 
application,  such  objection  as  is  assigned  to  such  nearest  county  be- 
comes and  is  as  much  a  part  of  the  application  to  be  considered  by  the 
court,  as  the  reasons  of  disqualification  assigned  to  the  county  where 
the  suit  is  pending.  The  disqualification  as  to  each  county  must  be 
under  at  least  one  of  three  subdivisions  of  article  1271,  Revised  Statutes. 
The  statute  permits  the  application  to  be  controverted,  and  provides 
that  "if  such  application  is  thus  attacked  the  issue  thus  formed  shall 
be  tried  by  the  judge,  and  the  application  granted  or  refused  as  the  law 
and  facts  shall  warrant.^'  The  article  does  not  provide  what  part  of 
the  application  shall  be  controverted,  neither  does  it  provide  that  any 
part  of  the  application  shall  not  be  controverted.  The  intendment  of 
the  statute  is  to  make  the  application  an  entirety  as  to  all  the  matters 
alleged,  and  not  severable.  The  purpose  of  the  statute  in  allowing  "the 
application'*  to  be  controverted  is  to  permit  inquiry  into  the  truth  of  the 
facts  set  out  iii  the  entire  application  as  made,  and,  when  so  informed, 
that  the  court  may  act  with  full  knowledge  of  the  true  situation.  We 
can  see  no  reason  from  the  language  or  intendment  or  purpose  of  the 
statute,  to  prevent  the  opposing  side  from  controverting  both  the  dis- 
qualification of  the  county  where  the  suit  is  pending,  and  the  nearest 
adjoining  county.  Nor  do  we  think  the  statute  forbids  or  denies  the 
right  to  the  opposing  side  to  controvert  the  disqualification  of  the 
nearest  adjoining  county  only,  if  it  should  be  conceded  that  the  county 
where  the  suit  is  pending  possesses  disqualifications  alleged  in  the 
application.  In  this  case  the  alleged  disqualification  of  Midland  County 
was  attacked  by  affidavit  of  the  opposing  side.  No  evidence  being  of- 
fered, the  court  determined  the  matter  on  the  affidavits.  We  can  not 
say,  as  a  matter  of  law,  that  the  matters  set  out  are  sufficient  to  require 
the  removal  from  Midland  County  in  the  first  instance.  We  do  not 
think  the  court  erred,  or  abused  his  judicial  discretion,  in  the  matter, 
and  in  fact  we  do  not  think  the  grounds  set  out  are  sufficient  to  deny 
the  removal  to  Midland  County.    The  assignment  is  overruled. 

The  second  assignment  of  error  is  based  upon  the  fact  that  part  of  a 
letter  to  appellees  from  their  attorneys  was  withheld  from  the  jury.  Ap- 
pellees' attorneys  read  in  evidence  part  of  the  letter  to  the  jury.  Appel- 
lants' counsel  demanded  that  the  balance  of  the  letter  be  read.  Appel- 
lees' counsel  claimed  that  the  balance  of  the  letter  w^as  a  privileged  com- 
munication between  counsel  and  client ;  and  the  court,  after  reading  the 
letter,  sustained  the  objection.  Appellants  did  not  ask  the  court,  ac- 
cording to  the  exception,  to  permit  them  to  see  that  part  of  the  letter ; 
and  there  is  nothing  to  show  that  the  court  forbade  the  inspection  of 
the  letter  by  them.  There  is  nothing  by  which  we  can  determine  whether 
any  error  whatever  was  committed.  The  court  evidently  considered, 
after  reading  the  letter,  that  the  excluded  part  did  not  refer  to  or  have 
any  bearing  on  the  subject  matter  of  that  part  read  by  the  appellees,  and 
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the  rest  was  privileged  matter  not  concerned  with  that  read.  We  can 
see  no  reason  to  suppose  that  appellants  suffered  any  prejudice  by  the 
ruling.  The  rule  that  where  one  party  has  introduced  a  part  of  a  writ- 
ing in  evidence  the  opposite  pari;y  has  a  right  to  introduce  the  whole 
of  the  writing,  means  and  refers  to  the  whole  of  the  writing  bearing 
on,  having  connection  with,  and  relating  to  the  same  subject  matter, 
which  is  necessary  to  make  it  fully  understood  or  to  explain  the  same. 
It  does  not  mean  to  include  immaterial  or  irrelevant  matter.  The  as- 
signment is  overruled. 

We  do  not  think  the  ruling  of  the  court  complained  of  in  the  third 
assignment  constitutes  such  error  as  should  be  held  reversible  error 
in  this  case,  and  the  assignment  is  overruled.  The  remark  of  the  wit- 
ness amoimts  to  his  conclusion  only,  and  could  not  have  had  any  influ- 
ence upon  the  jury  either  way. 

The  fourth  assignment  of  error  complains  of  the  refusal  of  the  court 
to  give  a  special  charge  to  the  jury,  that  the  negotiations  did  not  amount 
to  a  contract  until  tiie  written  lease  was  signed.  The  instruction  sets 
forth  certain  conditions  and  then  maintains  that  no  finding  that  a  con- 
tract was  made  and  closed  can  be  made  from  such  recited  testimony, 
and  states  the  conclusion  drawn  that  it  was  the  intention  of  the  parties 
that  the  contract  was  to  be  closed  by  writing.  A  reference  to  the  main 
charge  of  the  court  shows  that  the  case  was  not  submitted  to  the  jury 
upon  the  theory  of  negotiations,  but  upon  the  written  lease,  and  that 
the  jury  were  only  permitted  under  the  charge  to  return  a  verdict  for 
appellees  in  the  event  they  found  the  written  contract  itself  went  into 
effect  and  that  the  minds  of  the  parties  met  thereon.  The  charge  of 
the  court  confines  the  jury  to  finding  from  the  evidence  that  the  sev- 
eral parties  ^'entered  into  a  contract  of  lease  for  the  39  sections  of  land 
mentioned  in  plaintiffs  first  amended  petition,^'  and  then  follows  with 
the  statement  of  the  substance  of  the  lease.  The  charge  sufiiciently  con- 
fined the  finding  to  the  express  contract  sued  on.  The  refusal  of  the 
charge  could  not  have  had  any  effect  upon  the  result.  The  verdict  of 
the  jury  was  upon  the  contract  sued  upon,  which  they  found  to  be  the 
contract.    The  assignment  is  overruled. 

The  fifth  and  sixth  assignments,  presented  together,  are  equivalent 
to  an  instruction  to  the  jury  to  return  a  verdict  for  the  defendants,  for 
the  reasons  that  the  minds  of  the  parties  did  not  meet  upon  the  terms 
of  the  lease.  We  think  there  was  evidencei  to  require  the  court  to  sub- 
mit to  the  jury,  and  require  their  finding  as  to  whether  the  terms  of 
the  agreement  was  complete.  It  can  not  be  said  as  a  matter  of  law  that 
the  evidence  in  the  case  does  not  show  that  the  parties  did  mutually 
agree  upon  the  terms  of  the  lease.  Camp  testified  that  in  the  conver- 
sation with  Scott  over  the  'phone  in  reference  to  the  written  lease,  a 
copy  of  which  was  at  the  time  signed  by  the  appellees  and  in  the  posses- 
sion of  Scott,  he  said,  '^Mr.  Scott,  my  instructions  from  my  clients  are 
if  this  matter  is  not  settled  they  are  going  to  cancel  your  lease  and  lease 
the  land  to  other  parties,*'  and  that  Scott  replied,  "If  they  do  I  will 
sue  them  for  damages;  I  have  got  that  lease,  and  have  tendered  New 
York  exchange,  and  have  leased  the  land ;  and  if  you  lease  that  land  to 
anybody  else  I  will  sue  you  for  damages.''  He  further  testified  that  in 
the  conversation  'Ttfr.  Scott  suggested  that  the  matter  of  back  rent  or 
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lease  be  litigated.  I  said  to  him^  'Mr.  Scott,  what  is  the  necessity  of 
having  litigation?'  He  replied,  *I  don't  care  for  litigation;  let  them 
go  on  and  sue  me,  if  they  think  I  am  liable.' "  The  effect  of  the  testi- 
mony is  that  Scott  insisted  upon  the  lease  standing  in  force,  as  written, 
and  suggested  that  the  back  rent  be  litigated.  Camp  testifies  that  after 
conferring  with  appellees  and  acting  for  appellees,  he  wrote  Scott  the 
following  letter  as  an  acceptance  of  Scott's  insistence  and  suggestion: 
"We  are  instructed  by  Messrs.  Bussell,  Dusenberry  &  Bulkely  to  accept 
the  rentals  of  $1,248  on  the  lease  made  to  you,  and  let  the  question  of 
back  rentals  rest  for  the  present,  the  accepi^nce  of  the  lease  money  not 
to  be  in  any  way  a  waiver  of  the  question  at  issue  of  their  right  to  col- 
lect the  back  lease."  The  insistence  of  Scott  in  holding  the  lease  as 
written,  and  his  request  to  'litigate  the  back  rentals,"  was  an  acceptance 
and  continuance  of  the  terms  as  expressed  in  the  written  agreement, 
and  not  a  withdrawal  from  the  terms,  if  it  be  true  that  he  made  such 
insistence,  and  the  jury  so  found.  It  would  constitute  an  acceptance 
as  to  the  written  lease  sued  on  intended  by  the  parties  to  finally  create 
legal  relations  and  to  put  into  force  the  lease,  even  though  not  including 
legal  liability  for  a  prior  agreement  to  pay  back  rentals.  The  terms  of 
the  written  lease  were  suflBciently  definite  and  were  finally  concluded. 
There  was  no  withdrawal  or  modification  of  these  terms  so  concluded  as 
expressed  in  the  written  lease,  only  a  proposal  to  litigate  a  part  of  the 
orally  agreed  terms.  These  were  acts  of  acceptance.  There  was  no  lack 
of  mutuality  as  to  the  consideration  expressed  in  the  lease  of  the  laud 
as  to  pay  for  the  land  from  May  1,  1903,  to  May  1,  1905.  It  was  for 
the  jury  fo  determine  whether  that  final  agreement  was  made.  We 
do  not  think  the  statement  in  the  letter,  relied  on  in  the  proposition,  is 
of  importance  as  affecting  the  terms  of  acceptance.  The  letter  is  defin- 
ite, and  leaves  no  doubt  as  to  the  liability  assumed  by  Scott.  The  as- 
signments are  overruled. 

We  do  not  think  the  court  erred  in  refusing  to  give  the  special  charge 
complained  of  in  the  seventh  assignment  of  error,  to  the  effect  that 
there  was  no  express  contract  and  that  the  lease  should  not  go  into 
effect  unless  the  letter  of  December  26,  1903,  was  actually  received  by 
Scott  himself.  The  letter  was  duly  mailed  to  Scott.  Scott  says  that, 
owing  to  his  many  interests,  he  was  seldom  at  home,  and  that  his  secre- 
tary received  and  opened  his  letters.  There  is  no  evidence  that  the 
letter  was  not  received  by  the  secretary.  Caldwell  testifies  that  Scott 
stated  to  him  that  he  had  gotten  the  letter.  Where  correspondence  and 
negotiation  is  transmitted  through  mail  it  has  been  held  that  it  is  not 
material  that  the  letter  of  acceptance  be  actually  received.  (Perrier 
V.  Storer,  19  N.  W.,  288 ;  Hunt  v.  Higraan,  30  NT.  W.,  769 ;  Bishop  v. 
Eaton,  42  Am.  St.,  437.)  However,  in  this  case  the  'T)ack  rentals"  were 
finally  eliminated  from  the  contract  of  lease,  and  it  could  be  so  ruled 
under  the  evidence.  But  there  is  other  evidence  besides  the  letter  that 
the  proposition  of  Scott  embodied  in  his  conversation  over  the  'phone 
was  accepted  and  adopted.  When  Caldwell  visited  Fort  Worth  in  March 
afterwards,  he  demanded  the  pa3rment  of  the  first  installment  of  the 
lease,  and  the  further  fact  that  he  drew  the  draft  on  Scott  for  the  first 
installment,  both  amounted  to  an  acceptance  of  the  proposition,  holding 
the  lease  in  force  as  written,  according  to  Camp's  version  of  the  cou- 
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Yersation  over  the  ^phone.  Scott  was  in  possession  of  the  land,  using 
it,  and  continuing  to  use  it  after  the  conversation  over  the  'phone.  By 
this  he  gave  the  lessors  the  election  at  any  time  to  consider  the  lease 
in  effect  regardless  of  any  acceptance  to  be  communicated  to  him.  It 
would  have  been  error  for  the  court  to  have  singled  out  the  letter  as 
the  particular  manner  of  acceptance,  and  instructed  the  jury  that  if 
the  letter  was  not  received  by  Scott  himself  there  could  be  no  acceptance 
and  no  contract. 

The  eighth  and  ninth  assignments  are  overruled.  The  instruction  in 
the  ninth  assignment  does  not  require  the  jury  to  find  that  Scotf  s  be- 
lief was  superinduced  by  any  representation  of  Caldwell's  or  any  other 
person's;  neither  does  it  require  that  the  mistake  should  be  mutual  be- 
tween the  lessor  and  the  lessee. 

The  tenth  assignment  is  overruled. 

There  being  no  reversible  error  in  the  record,  the  case  is  ordereii 
afllnned. 

ON  BEHEABINO. 

We  have  carefully  considered  the  motion  for  rehearing.  The  written 
lease  sued  on,  and  made  a  part  of  the  petition,  provided  for  the  lease  of 
the  land  in  question  from  the  Ist  day  of  May,  1903,  for  the  period  of 
two  years  ending  the  1st  day  of  May,  1905,  at  the  price  of  $1,248  per 
year,  and  attorney's  fees  and  interest  in  default  of  pa3rment.  A  count 
in  the  petition  sought  a  recovery  upon  this  lease  as  an  executed  contract. 
The  findings  of  the  jury  in  this  case  were  that  appellants  executed  a 
written  contract  of  lease  whereby  they  bound  themselves  to  pay.  the  sum 
of  $ly^48  per  year  for  the  land  from  May  1,  1903,  to  May  1,  1905,  and 
attorneys*  fees  and  interest  upon  default  of  the  payment.  There  was 
involved  in  the  findings  of  the  jury  that  there  was  not  included  in  thiB 
contract  the  agreement  to  pay  the  back  rentals  on  the  land  from  Jan- 
uary 1,  1902,  to  May  1,  1903,  the  date  of  the  written  lease.  The  judg- 
ment rendered  and  entered  in  this  case  did  not  include  the  back  rentals, 
but  only  the  lease  terms  from  May  1,  1903,  to  May  1,  1905,  as  provided 
in  the  written  lease  sued  upon.  There  was  also  contended  for  in  the 
petition  and  in  the  evidence  a  recovery  upon  the  back  rentals,  as  well  as 
the  amount  of  the  lease  for  which  the  judgment  was  entered.  As  there 
was  no  recovery  for  the  back  rentals,  and  only  for  the  amount  pro- 
vided for  in  the  written  lease,  the  theory  of  the  case  involving  the 
back  rentals  would  be  eliminated,  because  the  evidence  is  sufficient  to 
sustain  the  finding  of  the  jury  that  the  minds  of  the  parties  met  in  a 
mutual  and  final  agreement  to  pay  the  amount  of  the  judgment  entered 
for  a  lease  of  the  land  for  two  years  from  May  1,  1903,  to  May  1,  1905, 
as  expressed  in  the  terms  of  and  provided  for  by  the  written  lease  sued 
on.  The  evidence  is  sufficient  to  show  that  Scott,  acting  for  the  appel- 
lant, and  Camp,  acting  for  the  appellees,  mutually  agreed  upon  the 
amount  of  the  lease  provided  for  in  the  written  lease,  and  that  the  lease 
was  put  in  force  and  effect  for  that  consideration,  even  though  it  might 
be  claimed  as  a  fact  that  the  negotiations  as  to  the  back  rentals  were 
not  agreed  upon  and  finally  included  as  a  part  of  the  lease.  And  even  if 
the  negotiations  leading  up  to  the  final  agreement  did  contemplate  in- 
cluding back  rentals  as  a  part  of  the  final  agreement,  yet  the  evidence  is 
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abundant  to  sustain  the  finding  that  this  part  of  the  consideration  of 
the  lease,  and  portion  of  the  negotiations  and  previous  agreement,  was 
finally  mutually  abandoned  as  a  term  of  leasing  the  land,  and  that  the 
written  lease,  as  it  was  written  and  signed  and  with  the  considerations 
therein  expressed,  was  put  in  full  force  and  effect  upon  the  final  terms 
only  of  pay  for  the  two  years  lease  expressed  in  the  written  lease.  As 
the  judgment  was  rendered  only  upon  this  provision  of  the  lease,  we 
think  it  is  sustained  by  the  pleading  and  evidence. 

Upon  request  we  make  the  correction  of  the  evidence  as  to  a  conversa- 
tion occurring  between  Scott  and  Caldwell  over  the  'phone  so  as  to  add 
thereto:  Camp  testified,  "Then  Mr.  Scott  said  he  had  tendered  us 
New  York  exchange  for  the  first  year's  rental  and  he  had  the  lease  and 
he  was  going  to  keep  it,  that  he  was  not  going  to  pay  any  back  rental 
because  he  had  been  advised  by  his  attorneys  that  he  was  not  liable;" 
and  that  in  reply  to  the  question  by  Camp :  "If  a  bond  is  given  will 
you  pay  the  back  lease?"  Mr.  Scott  replied,  "No,  I  will  not;"  that  "Scott 
said  he  would  not  pay  the  back  lease,  neither  would  he  turn  over  the 
lease.  I  do  not  recollect  anything  else  that  occurred  in  the  conversation, 
and  that  was  the  only  conversation  I  ever  had  with  Scott  over  the  tele- 
phone with  reference  to  the  matter  in  controversy." 

We  are  of  the  opinion  that  the  motion  for  a  rehearing  should  be  over- 
ruled. 

Affirmed, 

Writ  of  error  refused. 


J.  L.  Spublin  et  All.  V.  State  op  Texas,  P.  M.  Graves,  Belatoe. 

Decided  June  10.  1908. 

1. — ^Kiuloipal  Corporation — Creation — ^Area  and  Population. 

The  incorporation,  in  1907,  under  the  general  law,  of  a  town  embracing 
four  square  miles  of  territory,  with  a  population  of  less  than  two  thousand 
inhabitants  was  illegal  (Rev.  Stats.,  art.  386a). 

2. — Same — ^Bepeal — ^Be-enaotment. 

Article  386a,  Revised  Statutes,  was  not  repealed  by  the  Act  of  May,  1897 
(Laws,  25th  Leg.,  p.  193),  since  their  provisions  can  be  reconciled,  but  if  re- 
pealed, the  provision  of  art.  386a  prohibiting  incorporation  of  more  than  two 
square  miles  of  territory  with  a  population  of  less  than  two  thousand  was  re- 
enacted  by  the  Act  of  March  31,  1903  (Laws,  28th  Leg.,  p.  116). 

8. — ^Incorporation — ^Election  Order — Judicial  Beview. 

The  action  of  the  county  judge  in  ordering  an  election  for  and  the  election 
creating  an  incorporated  town  are  not  conclusive  as  to  its  conformity  with  the 
law  prescribing  the  limits  of  boundary  with  relation  to  inhabitants;  such  ques- 
tion, and  the  consequent  lawfulness  of  the  incorporation,  are  subject  to  judicial 
review  upon  quo  warranto.    Ewing  v.  State,  81  Texas,  176,  followed. 

Appeal  from  the  District  Court  of  Hamilton  County.  Tried  below 
before  Hon.  N.  E.  Lindsey. 

Lang  ford  £  Chesley,  R.  Q.  Murphree  and  A.  R,  Eidson,  for  appel- 
lant.— When  a  town  or  village  contains  more  than  five  hundred  and 
less  than  ten  thousand  inhabitants  it  may  be  incorporated  as  such  town 
or  village^  including  in  such  town  or  village  no  territory  except  thai 
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which  is  intended  to  be  used  for  strictly  town  purposes.  Art.  680,  Savles' 
Civil  Statutes ;  State  v.  Hoard,  62  S.  W.,  1055 ;  State  v.  Merchant,  85 
S.  W.,  483;  Merritt  v.  State,  94  S.  W.,  375;  State  v.  Town  of  Baird, 
79  Texas,  63 ;  McClesky  v.  State,  4  Texas  Civ.  App.,  322. 

J.  H.  McMillan,  District  Attorney,  for  State. 

P.  M.  Rice  and  J.  L,  Lewis,  for  relator  Graves. — ^The  court  did  not 
err  in  holding  that  there  was  no  authority  for  creating  a  town  or  village 
containing  a  superficial  area  of  four  square  miles  when  such  territory  con- 
tained less  than  two  thousand  inhabitants.  Sayles'  Civ.  Stats.,  Supp., 
arts.  386a,  580a,  Acts  of  1903,  p.  116. 

FISHEB,  Chiep  Justice. — This  is  a  quo  warranto  proceeding  by 
the  State  at  the  relation  of  Graves,  to  abolish  and  vacate  the  municipal 
corporation  of  the  city  of  Hamilton,  and  to  annul  the  authority  of  the 
city  officers  to  act  as  officers  of  the  supposed  municipal  government. 
The  case  was  tried  before  the  court  without  a  jury,  and  judgment  ren- 
dered in  accordance  with  the  plaintiff's  prayer,  from  which  judgment 
the  appellants  have  appealed.  The  findings  of  fact  and  conclusions  of 
law  of  the  trial  judge  are  as  follows : 

''Findings  of  fact — 1st.  On  the  14th  day  of  Tebruary,  1907,  there 
was  filed  with  A.  E.  Scott,  County  Judge,  a  petition  signed  by  twenty- 
six  resident  citizens  of  the  territory  described  in  said  petition,  who 
were  qualified  voters  and  electors  therein,  which  said  petition  is  as  fol- 
lows: 

"  'The  State  of  Texas,  County  of  Hamilton. 

"To  the  Hon.  A.  E.  Scott,  county  judge  of  Hamilton  County, 
Texas:  Now  come  the  tmdersigned  petitioners  and  represent  to  your 
Honor  as  follows : 

"*1.  That  they  are  each  qualified  electors  under  the  constitution 
of  the  laws  of  the  State  of  Texas,  and  are  each  qualified  voters  under 
art.  583,  chapter  11,  title  18,  of  the  Revised  Statutes  of  the  State  of 
Texas. 

"'2.  That  they  are  resident  citizens  of  the  town  of  Hamilton,  in 
Hamilton  County,  Texas,  residing  within  the  hereinafter  described  ter- 
ritory. 

"'3.  That  they  are  desirous  of  incorporating  the  hereinafter  de- 
scribed territory  under  the  provisions  of  the  Revised  Statutes  of  the 
State  of  Texas,  such  corporation  to  be  known  as  "the  town  of  Hamil- 
ton.'' 

"'4.  That  the  territory  herein  described  contains  more  than  five 
hundred  inhabitants  and  less  than  ten  thousand  inhabitants. 

"That  the  territory  embraced  within  the  boundaries  herein  de- 
scribed and  sought  to  be  incorporated  is  intended  to  be  used  strictly 
for  town  purposed,  and  that  said  territory  is  meted  and  bounded  as 
follows:  Beginning  N.  19  E.  1900  8-10  vrs.  from  the  center  of  the 
courthouse  square;  thence  N.  71  W.  1900  8-10  vrs.  to  the  N.-W.  comer 
of  said  incorporation ;  thence  S,  19  W,  3801  6-10  vrs.  to  the  S.-W.  cor- 
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ner  of  said  incorporation;  thence  S.  71  E.  3801  6-10  vrs.  to  the  S.-E. 
comer  of  said  incorporation;  thence  N.  19  E.  3801  6-10  vrs.  to  the 
N.-E.  comer  of  said  incorporation;  thence  N.  71  W.  1900  8-10  vrs.  to 
the  place  of  beginning. 

**  '6.  Premises  considered^  petitioners  pray  your  Honor  to  make  an 
order  for  holding  an  election  for  the  purpose  of  submitting  the  ques- 
tion to  a  vote  of  the  people  residing  within  the  said  described  territory. 

" 'Bespectfully  submitted, 
"  'E.  B.  Williams,  A.  B.  Eidson,  John  L,  Spurlin, 

John  B.  Eidson,  C.  E.  Horton,  A.  H.  Williams, 

A.  E.  Perry,  J.  T.  James,  G.  H.  Boynton, 

J.  T.  Dempster,  B.  P.  Watson,  H.  E.  Chesley, 

C.  W.  Cotton,  W.  S.  Graves,  W.  M.  Moore, 

J.  C.  Crews,  J.  B.  Winn,  W.  M.  Secrest, 

J.  M.  Williams,  C.  B.  Taylor,  E.  P.  Scoggin, 

J.  E.  Secrest,  Geo.  P.  Perry,  B.  P.  Catterton.' 

Joe  E.  Williams,        B.  W.  McKenzie, 

''2d.  That  the  county  judge  did  not  hear  proof,  or  find  or  ascertain 
the  particular  of  specific  number  of  inhabitants  in  said  territory,  but 
that  he  acted  on  and  made  the  order  for  the  election  upon  the  following 
affidavit,  which  was  all  the  proof  he  heard : 

"  The  State  of  Texas,  County  of  Hamilton. 

"  'Before  me,  the  undersigned  authority  in  and  for  Hamilton  County, 
Texas,  on  this  day  personally  appeared  P.  C.  Williams,  who,  after 
being  by  me  duly  sworn,  states  and  deposes  as  follows :  That  the  terri- 
tory described  in  the  hereto  attached  petition  contains  more  than  five 
hundred  and  less  than  ten  thousand  inhabitants,  and  that  the  signers 
to  said  petition  are  all  qualified  electors  under  the  Constitution  and  laws 
of  the  State  of  Texas,  and  are  each  qualified  voters  under  article  583, 
chapter  11,  title  18,  of  the  Revised  Statutes  of  the  State  of  Texas. 

"  'P.  C.  Williams. 

"'Subscribed  and  sworn  to  before  me  this  14th  day  of  Pebruary, 
A.  D.  1907.  •  A.  E.  Scott, 

"  'County  Judge  in  and  for  Hamilton  Coun^,  Texas.' 

"3d.  The  county  judge  ordered  said  election  by  making  the  follow- 
ing endorsement  on  the  petition  for  the  same:  'Petition  received,  ex- 
amined and  granted  on  this  the  15th  day  of  Pebruary,  1907,  and  an 
election  ordered  as  prayed  for,  to  be  held  on  the  27th  day  of  February, 
1907,  at  the  courthouse  in  Hamilton  County,  Texas,  and  P.  C.  Williams 
is  hereby  appointed  presiding  officer  to  hold  said  election  and  make  due 
return  thereof.    2-15-'07. 

«'A.  E.  Scott, 
"  'County  Judge,  Hamilton  County,  Texas.' 

"4th.  That  said  election  was  held  on  the  27th  of  Pebraary,  1907, 
and  the  proper  order  entered  declaring  the  result,  and  afterwards  the 
respondents  were  elected  and  appointed  to  the  several  offices  claimed 
by  them,  as  set  out  in  plaintiff's  first  amended  original  petition,  and 
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have  been,  since  their  qualification  of  the  2d  of  April,  1907,  exerciaing 
all  the  powers  and  authority  incident  or  appertaining  to  such  offices  in 
a  legally  incorporated  town  or  village,  as  alleged  in  plaintiffs'  petition. 

^5th.  I  find  that,  at  the  time  the  election  was  ordered  and  held,  the 
territoiy  contained  more  than  one  thousand  inhabitants  and  less  than 
two  thousand  inhabitants,  and  that  the  petition  for  said  election  de- 
scribed a  superficial  area  of  four  square  miles. 

"6th,    I  find  that  said  territory  contained acres  of  agricultural 

and  pasturage  lands,  but  find  that  the  State  and  relator  failed  to  show 
the  said  territory  described  in  said  petition  was  not  intended  for 
strictly  town  purposes. 

"7th.  I  also  find  that  F.  M.  Graves  is  a  resident  citizen  and  tax- 
payer in  said  territory. 

"Conclusions  of  law. — From  the  above  and  foregoing  facts  I  deduce 
the  following  conclusions  of  law  applicable  to  such  facts,  and  dispose 
of  this  case  upon  said  conclusions : 

"1st.  I  hold  that  the  burden  of  proof  is  on  the  State  and  relator  in 
the  case,  and  have  applied  that  rule  in  the  decision  hereof. 

"2d.  That  the  petition  should  have  been  signed  by  at  least  fifty 
qualified  voters,  residents  of  said  territory,  in  accordance  with  article 
385,  title  18,  Sayles'  Civil  Statutes,  the  territory  described  containing 
one  thousand  inhabitants  and  less  than  two  thousand  inhabitants. 

"3d.  That  it  was  the  duty  of  the  county  judge  to  hear  proof  and  as- 
certain definitely  as  to  the  particular  number  of  inhabitants  in  the  pro- 
posed territory,  and  make  a  finding  as  to  such  number;  in  the  opinion 
of  the  court  it  is  not  sufficient  for  the  judge  to  pass  alone  on  the  affi- 
davit, but  must  hear  some  proof,  and  upon  said  proof  make  his  finding, 
and  until  he  did  this  he  had  no  right  under  the  law  to  order  the  elec- 
tion. 

"4th.  I  also  conclude  that  there  is  no  authority  in  the  law  to  in- 
corporate four  square  miles  of  territory  when  such  territory  contains 
less  than  two  thousand  inhabitants,  and  so  finding  the  above  facts,  and 
thus  concluding  as  to  the  law,  I  hold  that  the  attempted  incorporation 
of  said  town  of  Hamilton  is  invalid,  and  render  judgment  accordingly." 

Opinion. — ^In  affirming  the  judgment  it  is  not  necessary  that  we 
should  formally  pass  upon  all  of  the  conclusions  of  law  of  the  trial 
court;  nor  is  it  necessary  that  we  should  express  any  opinion  as  to 
whether  he  is  right  or  wrong  in  all  the  conclusions  reached,  but  the 
ruling  that,  as  the  territory  embraced  in  the  corporate  limits  contains 
less  than  two  thousand  inhabitants,  the  incorporation  was  illegal,  on 
the  ground  that  it  embraced  four  square  nAiles  of  territory,  we  fully  ap- 
prove. It  is  provided  in  article  386a  of  the  Revised  Civil  Statutes  that 
no  city  or  town  in  this  State  shall  be  incorporated  under  the  general 
laws  of  this  State  providing  for  such  incorporations  with  a  superficial 
area  of  more  than  two  square  miles,  when  such  city  or  town  has  less 
than  two  thousand  inhabitants. 

It  is  contended  by  the  appellants  that  the  Act  of  the  Legislature  of 
1897,  p.  193,  repeals  this  provision  just  quoted  of  the  Act  of  1895.  We 
do  not  so  construe  these  two  statutes,  and  are  of  the  opinion  that  they 
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can  be  reconciled ;  but,  however,  if  such  effect  could  be  given  to  the  Act 
of  1897,  it  was  removed  by  the  Act  of  March  31,  1903,  which  is  to  the 
effect  that  no  town  or  village  shall  contain  an  area  exceeding  the  limits 
prescribed  in  article  386a.  This  being  the  last  law  upon  the  subject,  it 
operates  as  a  re-enactment  of  the  rule  announced  in  article  386a;  and 
if  there  is  any  conflict  between  this  article  and  the  Act  of  1897,  the  Act 
of  1903  would  operate  as  a  repeal  of  the  latter  Act  and  a  re-enactment 
of  the  Act  of  1895,  known  as  article  386a. 

The  act  of  the  county  judge  in  passing  upon  the  petition  and  order- 
ing an  election,  followed  by  an  actual  election  creating  the  incorpora- 
tion, would  not  be  conclusive  upon  this  question,  as  the  subject  of 
boundary  and  the  limits  prescribed  by  law  is  held  to  be  a  judicial  ques- 
tion which  can  be  passed  upon  by  a  court  in  reviewing  the  legality  of 
the  steps  taken  to  create  the  municipal  government.  Ewing  v.  State, 
81  Texas,  176. 

The  disposition  that  we  make  of  the  case  relieves  us  of  the  necessity 
of  passing  upon  appellee's  cross-assignments  of  errors. 

For  the  reasons  stated  the  judgment  is  affirmed. 

Affirmed. 


Geobge  H.  Hermann  y.  J.  W.  MgIveb  et  al. 

Decided  June  10,  1008. 

1. — ^Limitation— Landlord  and  Tenant — Charge. 

Where  a  lease  from  plaintiff  to  defendant  included  the  land  in  controversy, 
a  charge  which  sustained  defendant's  plea  of  limitation  if  he  was  in  possession 
of  the  premises  for  the  statutory  period,  without  excepting  from  such  possession 
the  time  during  which  he  held  as  tenant  of  plaintiff,  was  error. 


9. — ^Lease — ^Land  Included — ^Intent  of  Parties. 

Where  the  terms  of  a  lease  were  dear  as  to  the  land  included,  the  char- 
acter of  defendant's  possession  thereunder  could  not  be  affected  by  his  testi- 
mony as  to  his  intent  as  to  what  was  to  be  embraced  at  the  time  the  contract 
was  made. 

8. — ^Limitation — ^Landlord  and  Tenant. 

Where  the  possession  relied  on  by  defendant  was  clearly  as  a  tenant  for 
plaintiff,  the  court  should  have  instructed  the  jury  to  disregard  the  issue  of 
limitation. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Norman  G.  Kittrell. 

Coleman  &  Abbott,  for  appellant. 

Breeding,  Lewis  &  Norton,  for  appellee. 

KEY,  Associate  Justice. — George  H.  Hermann  brought  this  suit 
in  the  form  of  trespass  to  try  title  against  J.  W.,  J.  N.  and  Jas.  Melver. 
The  record  does  not  show  that  any  answer  was  filed  by  James  McIver. 
The  other  two  defendants  answered  by  general  demurrer,  general  de- 
nial, plea  of  not  guilty,  and  specially  pleaded  ten  years  limitation  and 
agreed  boundary  line. 
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The  plaintiflp,  by  supplemental  petition,  denied  the  alleged  agreement 
fixing  tiie  boundary  line,  and  alleged  that  the  defendants  had  not  held 
adverse  possession  of  the  land,  because  of  the  fact  that  they  leased  it 
from  him,  plaintiff,  for  a  period  of  ten  years,  and  held  possession  under 
that  lease. 

At  the  trial  it  was  agreed  that  the  Pleasant  W.  Bose  survey  and  the 
B.  H.  Freeling  survey  were  adjoining  tracts  of  land;  that  the  plaintiff 
owned  part  of  the  Bose  survey  and  the  defendants  part  of  the  Freeling 
survey,  and  that  the  only  questions  to  be  determined  were  the  boundary 
line  between  the  two  surveys,  either  in  fact  or  by  agreement  of  the  par- 
ties, and  the  question  of  limitation  pleaded  by  the  defendants.  On  Sep- 
tember 8,  1890,  the  plaintiff  and  the  defendant  J.  W.  Mclver  entered 
into  a  written  contract  of  lease,  by  the  terms  of  which  the  plaintiff 
leased  to  said  defendant  certain  real  estate  for  a  term  of  five  years. 
The  description  of  the  property  leased  is  contained  in  this  quotation 
from  the  lease  contract:  "The  said  6.  H.  Hermann  has  this  day,  Sep- 
tember 8,  1890,  bargained,  leased  and  rented  unto  the  said  J.  W.  Mc- 
lver all  my  land  east  of  the  G.,  H.  &  S.  A.  Bailroad  in  the  P.  W.  Bose 
league  for  a  term  of  five  years,  at  two  cents  per  acre  per  annum,  pay- 
able annually."  On  September  8,  1895,  another  written  contract  was 
entered  into  renewing  and  extending  the  lease  for  five  years  more.  In 
the  latter  instrument  substantially  the  same  description  is  given  of  the 
leased  premises.  Both  sides  introduced  testimony  tending  to  support 
their  respective  contentions  upon  the  question  of  boundary. 

The  first  assignment  of  error  challenges  the  correctness  of  the  eighth 
paragraph  of  the  court^s  charge,  which  reads  as  follows : 

"On  the  other  hand,  if  you  believe  that  defendant's  enclosure  does 
not  enclose  any  of  the  Bose  survey,  or  if  you  believe  it  does  inclose  some 
of  the  Bose  survey,  but  believe  the  plaintiff  agreed  with  the  defendant 
or  defendants  upon  the  line  which  is  the  defendants'  north  line  of  fence 
as  the  dividing  line  between  the  Bose  and  Freeling,  or  if  you  believe  the 
defendants  have  had  possession  of  the  land  in  their  enclosure,  claiming 
the  same  for  ten  years  next  before  the  4th  day  of  March,  1904,  then,  in 
either  event  named  in  this  paragraph,  you  will  find  for  the  defendants/' 

The  objection  to  this  charge  is  that  it  ignores  the  lease  contracts  and 
authorizes  a  finding  for  the  defendants  upon  their  plea  of  limitations, 
regardless  of  their  possession  being  under  the  lease  contracts.  This  ob- 
jection is  well  taken,  and  requires  a  reversal  of  the  judgment.  There 
18  no  uncertainty  or  ambiguity  in  the  description  of  the  property  cov- 
ered by  the  leases,  and  that  description  included  all  of  the  land  owned 
by  the  plaintiff  in  the  P.  W.  Bose  league  and  lying  east  of  the  G.,  H.  &. 
S.  A.  Bailroad.  There  seems  to  be  no  dispute  about  the  fact  that  the 
strip  of  land  in  controversy  is  east  of  the  railroad  referred  to.  The 
Rose  survey  and  Freeling  survey  were  contiguous,  the  south  line  of  the 
Bose  being  the  north  line  of  the  Freeling.  Unless  he  had  lost  title  by 
limitation  or  agreed  boundary,  the  plaintiff  owned  the  land  on  the  Bose 
survey  to  the  south  line  of  that  survey  at  the  time  the  original  lease 
contract  was  made.  The  court  permitted  the  defendant  J.  W.  Mclver 
to  testify  that  at  that  time  he  had  the  strip  of  land  in  controversy  en* 
closed,  and  did  not  intend  to  lease  it  from  the  plaintiff;  and  the  court 
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submitted  to  the  jury  the  question  of  the  defendant's  intention  to  in- 
clude the  land  in  controversy  in  the  lease  contracts. 

We  think  the  court  tried  the  case  upon  a  mistaken  view  of  the  law. 
TJnless  he  had  lost  his  title  by  limitation  or  agreed  boundary,  the  plain* 
tiff  owned  the  land  to  the  true  south  boundary  line  of  the  Eose  survey 
at  the  time  the  original  lease  contract  was  made;  and,  if  such  was  the 
case,  by  the  ver^  terms  of  that  contract  the  defendant  J.  W.  Mclver  be- 
came the  plaintiff's  tenant  as  to  the  land  in  controversy,  and  in  law  held 
possession  by  virtue  of  such  tenancy,  and  his  possession  thereafter  was 
not  adverse  to  the  plaintiff.  At  the  time  the  original  lease  contract  was 
made  the  defendants  had  not  been  in  adverse  possession  of  the  land  in 
controversy  a  sufiBcient  length  of  time  to  affect  the  plaintiff's  title  by 
limitation ;  and  if  at  thai  time  the  defendants  already  had  enclosed  any 
of  the  Bose  survey,  and  the  plaintiff  had  not  estopped  himself  by  an 
agreed  boundary  line,  then  so  much  of  the  Bose  survey  as  was  within  the 
defendaufs  enclosure  was  the  property  of  and  belonged  to  the  plaintiff, 
and  was  covered  by  and  embraced  in  the  lease  contract,  which,  in  ex« 
press  terms,  included  all  land  owned  by  the  plaintiff  in  the  Bose  survey 
east  of  the  O.,  H.  &  S.  A.  Bailroad.  There  being  no  ambiguity  in  the 
description  of  the  property  as  set  out  in  the  lease  contract,  &e  intention 
of  the  parties  as  to  the  property  covered  by  that  contract  must  be  de- 
termined from  the  description  there  given,  and  not  from  the  testimony 
of  either  party  as  to  what  he  did  or  did  not  intend. 

This  being  the  case,  we  are  of  opinion  that  the  trial  court  erred  in 
giving  the  charge  quoted  above,  and  also  erred,  as  contended  under  the 
second  assignment  of  error,  in  submitting  to  the  jury  the  question  of 
the  defendant's  intention  in  executing  the  lease  contracts.  As  we  un- 
derstand the  other  testimony,  and  giving  the  lease  contracts  their 
proper  construction,  it  seems  to  us  that  the  question  of  limitation  was 
out  of  the  case,  and  the  jury  should  have  been  so  instructed. 

For  the  errors  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


W.  J.  Lee  v.  Brttibh-American  Mortgage  Company. 

Decided  June  10,  1908. 

1.— Judgment — ^Pleadinsr— Jurisdiction. 

AUegfttions  in  a  biU  of  review  to  set  aside  a  partition  judgment  entered  in 
the  trial  court  in  pursuance  of  a  decree  by  consent  in  the  Ck)urt  of  Civil  Ap- 
peals, held  too  meager  and  obscure  to  show  want  of  jurisdiction  over  the  com- 
plaining parties  to  render  such  consent  decree,  if  intended  for  that  purpoee. 

8. — Same— notion — ^Appearance. 

A  motion  filed  in  the  trial  court  to  set  aside  a  judgment  there  orderintf 
partition  of  land  in  pursuance  of  a  consent  decree  rendered  in  the  Court  ot 
Civil  Appeals,  on  the  ground  that  jurisdiction  was  still  in  the  latter  court  at 
the  time  such  partition  judgment  was  rendered  in  the  trial  court,  was  an  ap- 
pearance by  the  parties  making  it,  and  they  were  bound  by  a  judgment  oor^ 
reeting  the  date  of  the  entry  of  the  partition  judgment  and  showing  that  it 
was  actually  rendered  after  jurisdiction  of  the  trial  court  had  attached.  A 
motion  of  their  adversaries  to  so  correct  the  date  was  a  proper  answer  to  their 
own  motion  by  which  they  had  appeared. 
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S.— Partiei— Huiband  and  Wife — ^Bill  of  Eevldw. 

A  wife  who  has  appeared  in  a  cause  seeking  relief  from  a  judgment  by 
motion,  and  without  joining  her  husband,  cannot  by  bill  of  review,  assert  the 
invalidity  of  the  proceedings  because  her  husband  was  not  made  a  party.  At 
least  she  should  negative  the  existence  of  circumstanoes  authorizing  her  to  so  pro- 
ceed without  joining  him. 

1— Judgment — ^Demiirre]>— Appeal. 

On  the  reversal  of  a  judgment  for  defendant  on  sustaining  a  demurrer  to 
plaintiff's  bill  of  review,  which  reversal  is  had  on  one  only  of  the  various  alle- 
gations relied  on,  it  seems  that  the  other  issues  ruled  against  plaintiff  below 
are  settled,  and  further  proceedings  should  relate  only  to  a  disposal  of  the  issue 
held  to  be  well  pleaded. 

0.— Judgment — ^l>lsqiialiilcation  of  Court. 

An  allegation  that  the  judge  trying  the  case  was  disqualified  by  interest 
in  the  property  involved  and  by  having  been  an  attorney  in  the  litigation  affect- 
ing it,  is  sufficient  to  show  the  judgment  to  be  void,  not  merely  voidable;  and 
a  demurrer  thereto  was  improperly  sustained. 

0^— Writ  of  Error — ^Time. 

A  petition  for  writ  of  error  is  in  time  when  filed  on  the  same  day  of  the 
same  month  of  the  year  following  the  rendition  of  the  judgment. 

7<— Jndgment — ^Disposition  of  Parties. 

A  judgment  for  defendant  in  an  action  for  the  recovery  of  land  sufficiently 
digposes  of  the  issues  as  to  parties  interested  only  in  recovery  asainst  a  war- 
rantor in  case  plaintiff  recovers  the  land,  though  the  judgment  does  not  men- 
tion them. 

« 

Error  from  the  District  Court  of  Brown  County.  Tried  below  before 
Hon.  John  C.  Randolph. 

Arch  Orinnan,  for  plaintiff  in  error. — ^The  court  had  no  authoriiy, 
and  cannot  enter  judgment  on  the  cross  motion  in  favor  of  the  British 
ft  American  Mortgage  Company  without  service  of  it  on  plaintiffs  and 
in  the  absence  of  their  appearance.  Harris  v.  Schlinke^  95  Texas,  88 ; 
Field  V.  O'Connor,  80  S.  W.,  872. 

The  judgment  was  shown  to  be  void  by  reason  of  the  disqualification 
of  the  judge.  Casey  v.  Kinsey,  6  Texas  Civ.  App.,  3 ;  Nalle  v.  Austin, 
21  S.  W.,  375. 

Harrison  £  Wayman,  for  defendant  in  error. — It  does  not  appear 
from  the  record  in  this  case  that  plaintiffs  in  error  filed  their  petition 
for  writ  of  error  in  the  trial  court  within  twelve  months  after  the  rendi- 
tion of  the  judgment  of  the  court.  The  judgment  of  the  trial  court  was 
rendered  on  the  2l8t  day  of  June,  A.  D.  1906.  The  petition  for  writ  of 
error  and  the  bond  of  plaintiffs  in  error  were  filed  in  the  trial  court  on 
June  2l8t,  A.  D.  1907.  Eev.  Stats.,  art.  1389;  Cooper  v.  Yoakum,  91 
Texas,  391 ;  Carleton  v.  Ashworth,  91  Texas,  391 ;  Luck  v.  Hopkins,  92 
Texas,  426 ;  Scheicher  v.  Bunge,  90  Texas,  456. 

This  court  has  no  jurisdiction  to  review  this  case  because  it  appears 

that  the  judgment  appealed  from  is  not  final  in  that  said  judgment 

wholly  fails  to  dispose  of  the  cross-actions  and  suits  by  defendants, 

S.  L.  McCrackin  and  T.  N.  Simmons,  against  this  defendant  in  error. 

Vol.  U.  Civil— 18. 
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filed  and  prosecuted  in  the  trial  court.  Texas  &  P.  Ey.  Co.  v.  Ft.  Worth 
St.  Ry.  Co.,  75  Texas,  82;  Biddle  v.  Bearden,  36  Texas  Civ.  App.,  97; 
American  Eoad-Mach.  Co.  v.  City  of  Crockett,  49  S.  W.,  251;  Jeter 
V.  Gouhenour,  84  S.  W.,  1091,  and  cases  cited;  St.  Louis,  S.  P.  &  T.  By. 
Co.  V.  Smith,  99  S.  W.,  171. 

The  exceptions  were  properly  sustained  hecause  the  petition  attacking 
the  judgment  contained  no  allegation  showing  any  offer  to  do  equity, 
and  because  said  petition,  taken  as  a  whole,  showed  no  right  to  have  the 
judgment  attacked,  set  aside  or  annulled.  Owens  v.  Foley,  42  Texas 
Civ.  App.,  49. 

The  exceptions  were  properly  sustained  because  the  pleadings  upon 
which  it  is  attempted  to  set  aside  the  judgment  of  the  trial  court  failed 
to  show  any  title  in  the  parties  seeking  relief  which  will  authorize  them 
to  complain  of  said  judgment.  Wren  v.  Peel,  69  Texas,  374;  Petty  v. 
Middleton,  82  Texas,  586. 

The  case  has  been  before  this  court  in  one  form  or  another  in  the  fol- 
lowing cases,  to  wit :  Lee  v.  British  &  American  Mortg.  Co.,  16  Texas 
Civ.  App.,  672;  Lee  v.  British  &  American  Mortg.  Co.,  25  Texas  Civ. 
App.,  481 ;  Lee  v.  British  &  American  Mortg.  Co.,  70  S.  W.,  775. 

FISHER,  Chiep  Justice. — ^This  is  a  suit  by  W.  J.  Lee,  Clara  Pearl 
Cary  and  her  husband,  0.  C.  Cary,  and  Cumi  Lee,  against  the  defend- 
ants in  error,  the  British-American  Mortgage  Company,  Limited,  and 
S.  L.  McCracken  and  T.  N.  Simmons,  in  the  nature  of  a  bill  of  review 
to  set  aside  a  judgment  of  the  District  Court  of  Brown  County,  pur- 
porting to  have  been  rendered  on  May  22,  1901,  and  a  judgment  by  the 
same  court  rendered  January  11,  1902,  correcting  a  mistake  in  the  date 
of  the  entry  of  the  first  judgment  named  from  May  22  to  June  22, 1901. 

The  substantial  grounds  alleged,  if  true,  are  that  the  plaintiffs  in 
error  had  no  notice  of  the  rendition  of  these  judgments,  and  did  not 
authorize  the  same,  and  that  the  trial  judge  who  rendered  the  same  was 
disqualified  by  reason  of  owning  an  interest  in  the  property  involved, 
and  that  he  had  acted  as  counsel  in  the  case  upon  which  these  judgments 
were  formerly  based. 

The  trial  court  sustained  demurrers  to  plaintiff's  bill,  and  they  de- 
clining to  amend,  the  case  was  dismissed  at  their  cost,  from  which  judg- 
ment they  have  prosecuted  this  writ  of  error. 

The  judgments  here  attacked  were  merely  formal,  carrying  into  effect 
a  consent  decree  by  the  Court  of  Civil  Appeals,  in  cause  No.  905,  British- 
American  Mortgage  Company  v.  W.  J.  Lee,  in  March,  1901,  which  was 
by  agreement  of  parties  in  this  court  subsequently  corrected  and 
amended.  This  judgment,  in  part,  was* an  affirmance  of  the  judgment 
of  the  trial  court,  and  was  in  part  reversed  and  rendered  with  instruc- 
tions to  the  trial  court.  The  parties  to  this  judgment  were  defendant 
in  error  in  this  case,  British-American  Mortgage  Co.,  and  the  plaintiff 
in  error  Lee  herein,  and  the  other  plaintiffs  in  error  Clara  Pearl  Lee 
and  Emma  Cumi  Lee,  who  were  named  as  interveners  in  that  case. 
That  judgment  disposed  of  and  settled  the  title  and  interest  of  each 
party  to  the  land  in  controversy,  and  directed  the  trial  court  to  parti- 
tion same  among  the  parties  entitled  thereto  by  virtue  of  the  decree 
rendered  by  this  court.    From  this  judgment  so  rendered  it  is  not  made 
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to  appear  that  a  writ  of  error  was  prosecuted  to  the  Supreme  Court, 
nor  was  any  complaint  of  that  judgment  made  in  this  court  by  the  in- 
terveners that  they  were  not  parties  thereto  or  bound  by  the  same,  on 
the  ground  that  they  had  no  notice  of  the  original  suit  and  were  not  in- 
terveners therein.  As  to  the  plaintiff  in  error  Lee  being  a  party  to  that 
suit  and  the  judgment  therein  rendered  there  can  be  no  question.  We 
do  not  understand  that  the  plaintiff^s  bill  of  review  seriously  undertakes 
to  attack  this  judgment;  but,  however,  if  such  purpose  is  claimed,  it 
consists  merely  in  inferential  averments,  which  are  too  meager  and  ob- 
scure to  be  considered  in  a  case  of  this  nature.  It  merely  says  that,  as 
to  the  original  case  in  the  District  Court,  neither  plaintiffs  in  error 
Cumi  Lee  or  Clara  Pearl  Lee  were  served  with  citation  of  the  third 
amended  original  petition  filed  in  that  case,  and  had  no  notice  of  the 
same,  and  they  did  not  authorize  any  person  to  appear  in  said  case  after 
said  petition  was  filed,  and  that  0.  C.  Cary  was  never  made  a  party  to 
that  suit.  No  facts  are  shown  which  demonstrate  that  the  third  amended 
petition,  if  one  was  so  filed  in  the  original  case,  was  substantially  dif- 
ferent from  the  petitions  that  preceded  it,  and  that  they  did  not  appear 
in  the  case  as  interveners  prior  to  the  time  of  filing  this  amendment,  so 
as  to  subject  themselves  to  the  jurisdiction  of  the  court,  nor  is  it  made 
to  appear  that  they  did  not  agree  or  consent,  as  interveners,  to  the  judg- 
ment agreed  upon  by  the  parties  and  rendered  by  tliis  court.  Nor  is  it 
made  to  appear  that  facts  did  not  exist  that  would  dispense  with  the 
necessity  of  joining  the  husband,  0.  C.  Cary,  or  that  he  did  not  consent 
to  the  agreed  judgment  rendered  by  the  court  in  the  original  case. 

As  to  the  attack  upon  the  judgments  rendered  by  the  District  Court, 
carrying  into  effect  the  decree  rendered  by  this  court,  it  appears  that, 
by  virtue  of  the  mandate  issued  by  this  court  the  trial  court,  on  the  22d 
day  of  June,  1901,  entered  the  judgment  directed  to  be  rendered,  and 
appointed  commissioners  of  partition,  but  by  a  mistake  the  judgment 
was  entered  as  rendered  on  May  22, 1901.  Thereafter,  in  July,  1901,  the 
plaintiffs  in  error  in  this  case  filed  a  motion  in  the  trial  court  to  set 
aside  the  judgment  rendered  in  that  court  upon  the  mandate  from  this 
court,  on  the  ground  that  when  rendered,  in  May,  the  Court  of  Civil 
Appals  still  retained  jurisdiction,  and  that  the  mandate  had  been  pre- 
maturely issued.  In  reply  to  this  motion  the  British-American  Mort- 
gage Company,  among  other  things,  stated  in  its  answer  that  the  entry 
of  judgment  as  given,  of  May  22d,  was  a  mistake,  and  that  the  actual 
date  of  entry  and  rendition  was  June  22,  1901,  and  prayed  that  such 
misteke  be  corrected  by  a  judgment  of  the  District  Court  to  that  effect. 
On  January  11,  1902,  the  plaintiflPs  motion,  with  the  answer  of  the 
British-American  Mortgage  Company,  was  heard  in  the  District  Court, 
and  judgment  was  there  rendered  declaring  the  mistake,  and  correcting 
the  same  in  the  date  of  the  entry  of  the  judgment,  and  it  was  deter- 
mined that  the  date  of  rendition  in  that  court  was  June  22d,  instead^  of 
May  22d,  and  proceeded  to  formally  enter  a  decree,  as  instructed  by  this 
court,  and  appointed  commissioners  of  partition.  From  this  judgment 
the  plaintiff  W.  J.  Lee  appealed,  but  there  was  no  appeal  by  the  other 
jdiintiffs  in  error. 

In  determining  that  appeal  this  court  held  that  the  mandate  was  not 
prematurely  issued,  and  that  the  trial  court  rendered  the  proper  judg- 
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ment.    70  S.  W.,  776.    The  attack  made  by  the  plaintiffs  in  error  in 
their  bill  upon  this  judgment  is  contained  in  the  following  averments: 
^'That,  after  filing  of  their  said  motion,  the  said  Clara  Pearl  Lee  and 
Cumi  Lee  did  not  afterwards  appear  in  this  court  to  prosecute  or  try 
same;  that  they  were  never  notified  of  the  motion  of  the  British- 
American  Mortgage  Company,  or  its  answer  in  said  cause,  seeking  to  re- 
form the  minutes  and  orders  and  judgment  of  this  court  referred  to  in 
said  last  above  described  judgment.    And  they  never  in  any  way  waived 
notice  or  service  thereof;  that  at  the  time  each  and  all  of  the  aforesaid 
orders,  decrees  and  judgments  were  rendered,  the  said  Clara  Pearl  Lee 
was  married  to  said  0.  C.  Cary,  and  that  he  was  not  a  party  to  said  suit 
or  motion  in  any  way,  and  did  not  waive  or  have  any  legal  notice  there- 
of, and  did  not  consent  or  agree  to  any  of  said  decrees,  orders  or  judg- 
ments aforesaid,  and  that  said  judgment  was  rendered  and  entered 
without  their  consent  or  knowledge,  or  the  consent  of  W,  J,  Lee,  and  it 
was  long  after  the  adjournment  of  the  term  of  the  court  in  which  said 
last  mentioned  judgment  was  rendered  before  Clara  Pearl  Cary  and  0. 
C.  Cary  and  Cumi  Lee  learned  of  said  judgment ;  that  at  the  time  said 
judgment  was  rendered,  on  June  22,  1901,  and  said  last  above  described 
judgment  was  rendered,  the  judge  who  tried  said  case  and  rendered  said 
judgment  was,  at  the  time  of  said  trial  and  rendition  of  said  judgment, 
interested,  together  with  his  father,  in  said  case,  and  that  they  and  each 
of  them  were  claiming  the  320-acre  tract  and  the  160-acre  tract  of  land 
involved  in  this  suit,  as  will  more  fully  show  from  the  deed  dated  No- 
vember 3, 1901,  executed  by  John  Murphy,  Constable  of  Precinct  No.  1, 
Brown  County,  Texas,  to  G.  I.  Goodwin  and  John  W.  Goodwin,  re- 
corded in  Book  30,  pp.  437,  438  and  439,  deed  records  of  Brown  Coun- 
ty, Texas,  and  that  said  judge  had,  prior  to  the  rendition  of  said  judg- 
ment, acted  as  counsel  in  this  suit.'' 

The  plaintiffs  in  error  were  already  in  court  by  their  motion  to  vacate 
the  judgment  supposed  to  have  been  rendered  in  May,  and  they  sub- 
jected themselves  to  the  jurisdiction  of  the  court  to  determine  the  merits 
of  any  matter  of  defense  that  could  be  interposed  by  the  Mortgage  Com- 
pany. The  answer  filed,  alleging  a  mistake  in  the  date  of  the  rendition 
of  the  judgment  and  asking  its  correction,  was  a  proper  plea  in  defense 
to  the  relief  sought  by  the  plaintiffs,  and  as  to  such  matters  the  plain- 
tiffs in  error  were  in  court,  and  were  not  entitled  to  service  or  notice  of 
such  plea,  in  order  for  the  court  to  proceed  to  its  adjudication.  The 
failure  of  0.  C.  Cary,  the  husband,  to  join,  would  not  render  the  decree 
void,  but  merely  voidable;  and,  when  attacked  by  bill  of  review,  the 
facts  must  appear  which  would  establish  the  necessity  of  his  being  form- 
ally joined  as  a  party,  especially  in  a  case  like  this,  when  the  wife  takes 
the  initiative  in  seeking  relief  from  the  court.  Here  she  proceeded  vol- 
untarily by  motion  to  vacate  a  judgment,  without  the  assistance  of  her 
husband  or  even  making  it  known  to  the  court  that  she  was  married. 
At  this  late  day,  when  the  issues  raised  in  a  case  to  which  she  was  a 
party  have  long  since  been  determined  against  her,  she,  by  bill  of  review, 
complains  of  this  judgment  because  her  husband  was  not  a  party  to  the 
proceeding.  She  did  not  appeal  from  this  judgment,  but  has  resorted 
to  the  equitable  remedy  of  bill  of  review  to  set  it  aside.  Under  such  a 
state  of  facts  as  this,  if  the  attack  could  be  considered  by  bill,  she  should 
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have  shown  that  circmnstances  did  Bot  exist  that  would  authorize  her 
to  proceed  without  joinder  of  her  husband.  The  pleadings  in  full  re- 
lating to  this  matter  are  not  set  out  in  the  bill  of  review,  and,  as  far  as 
we  bnow,  that  question  may  have  been  passed  upon  by  the  trial  court. 

As  all  of  the  matters  previously  considered  in  this  opinion  present 
questions  of  attack  upon  the  judgments  on  the  ground  that  they  are 
merely  voidable,  which,  in  view  of  the  state  of  the  pleadings,  are  without 
merit,  the  court  as  to  these  questions  properly  sustained  the  demurrers, 
and  the  case  as  to  these  matters  will  be  regarded  as  closed  and  finally 
settled,  for  the  reason  that  the  plaintiffs  declined  to  amend,  and  rested 
their  case  upon  these  averments,  and  suffered  judgment  to  go  against 
them  after  the  demurrers  were  sustained  and  without  amendment. 

The  averments  with  reference  to  the  disqualification  of  the  trial  judge, 
on  account  of  interest  and  on  account  of  having  formerly  been  counsel 
in  the  case,  if  true,  renders  void  the  judgments  entered  by  him  in  June, 
1901,  and  January,  1902.  Although  it  does  not  appear  from  the  record 
that  any  objection  was  urged  to  his  disqualification  at  the  time  these 
judgments  were  entered,  it  is  held  to  be  a  question  that  affects  the  juris- 
diction and  power  of  the  court  to  act,  and  one  which  cannot  be  waived. 
City  of  Dallas  v.  Peacock,  89  Texas,  60-63.  And  for  the  error  of  the 
court  in  sustaining  the  demurrers  to  this  much  of  the  plaintiff^s  peti- 
tion the  judgment  below  will  be  reversed  and  the  cause  remanded.  But, 
however,  in  this  connection  we  desire  to  say  that,  while  the  right  exists 
in  the  plaintiffs  to  have  the  judgment  reversed  for  this  reason,  we  are 
at  a  loss  to  see  just  what  substantial  right  will  result  from  it,  for  the 
rights  of  the  parties  to  the  subject  of  litigation,  the  land  in  controversy, 
were  conclusively  settled  by  the  judgment  rendered  by  this  court,  and 
the  action  of  the  trial  court  was  merely  perfunctbry  in  spreading  upon 
its  minutes  the  decree  rendered  by  us  in  connection  with  instructions 
from  this  court.  But,  however,  that  is  a  question  we  need  not  now  de- 
termine, for  if  the  trial  judge  is  disqualified  our  decree  will  be  carried 
into  effect  by  a  proper  order  and  judgment  entered  hereafter  by  a  judge 
presiding  in  the  case  who  is  not  disqualified. 

There  is  a  request  made  by  defendant  in  error  that  the  petition  for 
writ  of  error  be  dismissed  on  the  ground  that  it  is  not  filed  within  the 
time  required.    This  motion  is  overruled. 

It  is  also  requested  that  the  appeal  be  dismissed  because  the  judgment 
is  not  final  in  failing  to  dispose  of  the  interest  of  the  defendants  in  er- 
ror, McCracken  and  Simmons.  It  appears  from  the  pleadings  that  their 
interest  was  merely  an  action  against  the  British-American  Mortgage 
Company  on  a  warranty  contained  in  a  deed  from  the  Mortgage  Com- 
pany to  them.  Their  cause  of  action  was  conditional  only  in  the  event 
the  plaintiff  should  succeed  in  recovering  title  to  the  land  in  question 
from  the  Mortgage  Company.  The  judgment  complained  of  in  the  trial 
court  being  in  favor  of  the  Mortgage  Company,  it  was  a  practical  dis- 
position in  favor  of  McCracken  and  Simmons. 

For  the  reasons  pointed  out  on  account  of  the  disqualification  of  the 
trial  judge,  the  judgment  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Petition  for  writ  of  error  dismissed  for  want  of  jurisdiction. 
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BuBE  Bushing  et  al.  y.  Howabd  S.  Lanieb  si  al. 

Decided  June  10,  1908. 

l.*-Verdlot— Oonitmotion. 

A  verdict  is  sufficiently  certain  which  finds  the  issue  and  which  niay  be 
rendered  certain  bj  reference  to  the  record.  In  a  suit  of  trespass  to  try  title 
the  plaintiffs  claimed  only  a  part  of  a  larger  survey.  Some  of  the  defendants 
claimed  the  entire  survey  and  others  claimM  portions  thereof  in  severalty.  The 
jury  returned  the  following  verdict:  '*We,  the  jury,  find  from  all  the  evidence 
in  the  case  a  verdict  for  the  plaintiffs  and  against  all  of  the  defendants  in  tiie 
case.  We  also  find  a  verdict  in  favor  of  the  Central  Trust  Co.  against  all  of 
the  defendants  in  the  case."  Held,  sufficient  to  support  a  judgment  in  favor 
of  the  plaintiffs  for  the  land  claimed  by  them,  and  in  favor  of  the  Trust  Co.  for 
the  land  claimed  by  it,  in  their  respective  pleadings. 

9.— Charge — ^Assuming  Fact. 

When  there  is  no  conflict  in  the  evidence  as  to  a  certain  fact  the  court  may 
assume  such  fact  as  proved.  Where  the  evidence  was  uncontradicted  that  pur- 
chasers of  land  at  sneriff's  sale  were  purchasers  in  good  faith  for  value  and 
without  notice,  the  court  mav  instruct  the  jury  to  find  for  such  purchasers  ss 
against  parties  claiming  the  land  under  an  unrecorded  deed. 

8. — Charge — ^Xisnomer — ^Harmless  Error. 

Referrinff  in  the  charge  to  one  of  the  defendants  as  'Williamson"  instead 
of  "Williams"  was  harmless  when  in  the  light  of  the  pleading  and  evidence  a 
jury  of  ordinary  intelligence  could  not  have  been  misled  thereby. 

4. — ^Eeqnested  Charge — Suggestion  of  Omission. 

When  an  issue  is  raised  by  the  evidence  and  the  court  fails  to  submit  it» 
the  failure  of  the  court  to  submit  such  issue  is  reversible  error  when  the  omis- 
sion is  brought  to  the  attention  of  the  court  by  a  requested  charge  upon  the  same, 
though  the  charge  itself  was  erroneous  and  properly  refused. 

0. — Sheriff's  Sale  and  Deed — Circumstantial  Xyidenoe. 

It  appearing  that  the  records  of  a  county  had  been  destroyed  by  fire,  and  a 
proper  predicate  having  been  laid,  circumstantial  evidence  as  to  a  sheriff's  sale 
and  deed  considered,  and  held  admissible. 

Appeal  from  the  District  Court  of  Liberty  County.  Tried  below  be- 
fore Hon.  L.  B.  Hightower. 

Baldwin  &  Christian  and  C.  N.  Smith,  for  appellants. — ^In  trials  by 
jury  it  is  the  duly  of  the  trial  court  to  submit  to  the  jury  the  issues  in- 
volved between  all  the  parties  to  the  suit,  and  the  verdict  of  the  jury 
should  dispose  of  all  the  parties  and  issues^  and  it  is  error  for  the  trial 
court  to  attempt  to  render  judgment  upon  a  verdict  which  does  not  dis- 
pose of  all  the  parties  and  issues  involved.  Sayles'  Statutes,  arts.  1333- 
1336;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Botts,  65  S.  W.,  614;  Eppstein 
V.  Thomas,  16  Texas  Civ.  App.,  619. 

Inasmuch  as  the  appellants,  Gus  Lewj  and  Jacob  Sonnentheil,  in  the 
fall  of  1895,  placed  one  E.  Dade  in  actual  possession  of  the  E.  B.  Jack- 
son one-third  league  of  land,  and  inasmuch  as,  at  that  time  and  sinoe 
that  time,  the  said  Lewy  and  Sonnentheil  were  claiming  the  entire  one- 
third  league  of  land  under  deeds  describing  the  entire  one-third 
league,  duly  recorded  in  the  deed  records  of  Liberty  County,  Texas,  and 
inasmuch  as  Bube  Bushing  was  in  actual  possession  of  the  land  at  the 
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time  of  the  filing  of  this  suit  for  Lewy  and  Sonneniheil,  claiming  the 
same  by,  through  and  nnder  E.  Dade,  this  was  sufficient  to  put  these 
defendants  in  actual  possession  of  the  entire  one-third  league,  and  was 
sufficient  to  support  the  statutes  of  limitations  of  ten  years  in  their  favor 
for  said  one-third  league,  and  the  charge  complained  of  is  erroneous,  and 
is  reversible  error,  in  that  it  takes  from  the  jury  the  consideration  of 
question  of  ten  years  limitations  plead  by  the  defendants  and  raised  by 
the  evidence,  Sayles'  Revised  Statutes,  art.  3344 ;  Craig  v.  Cartwright,  65 
Texas,  413 ;  Pearson  v.  Boyd,  62  Texas,  541 ;  Burton  Heirs  v.  Carroll,  96 
Texas,  320;  Johnson  v.  Simpson,  22  Texas  Civ.  App.,  290;  Doom  v. 
Taylor,  79  S.  W.,  1088;  Parker  v.  Cameron,  86  S.  W.,  648;  Bichards  v. 
Smith,  67  Texas,  612;  Simpson  v.  Johnson,  92  Texas,  161. 

Where  there  is  any  evidence  whatever  raising  an  issue  involved  in  the 
case,  it  is  the  duty  of  the  trial  court  to  submit  this  issue  to  the  jury, 
and  a  refusal  to  do  so,  when  his  attention  is  called  to  the  issue  by  a  spe- 
cial charge  in  such  a  manner  as  would  require  or  authorize  the  court  to 
give  a  charge  upon  the  same,  is  reversible  error.  Gulf ,^  C.  &  S.  P.  Ry, 
Co.  V.  Hodges,  76  Texas,  93;  Needham  v.  Bythewood,  61  S.  W.,  426; 
Preybe  v.  Tieman,  76  Texas,  291 ;  Williams  v.  Emberson,  22  Texas  Civ. 
App.,  628;  Nativel  v.  Raymond,  69  S.  W.,  312;  Watts  v.  Bruce,  31 
Texas  Civ.  App.,  347;  Bering  v.  Ashley,  30  S.  W.,  838;  McCarty  v. 
Johnson,  20  Texas  Civ.  App.,  184;  Pbrter  v.  Miller,  76  Texas,  697; 
Simpson  v.  Johnson,  92  Texas,  159;  44  S.  W.,  1076;  22  Texas  Civ. 
App.,  290 ;  Fischer  v.  Giddings,  74  S.  W.,  85 ;  Doom  v.  Taylor,  35  Texas 
Civ.  App.,  251;  Giddings  v.  Fischer,  97  Texas,  184;  Parker  v.  Cameron, 
86  S,  W.,  648. 

Hutcheson,  Campbell  &  Hutcheson  and  Stevens  £  Pickett,  for  ap- 
pellees.— ^Though  a  verdict  itself  may  seem  uncertain,  still  it  should  be 
upheld,  if,  by  reference  to  the  entire  record,  its  meaning  can  be  made 
manifest  and  beyond  doubt.  Pearce  v.  Bell,  21  Texas,  691;  Jones  v. 
Ford,  60  Texas,  131 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  James,  73  Texas,  18 ; 
Kinkier  v.  Junica,  84  Texas,  120;  St  Louis,  A.  &  T.  Ry.  Co.  v.  Hen- 
derson, Se  Texas,  309. 

In  a  civil  case  the  court  may  assume  as  proven  facts  established  by 
uncontradicted  testimony,  and  no  issue  thereon  need  be  submitted  to 
the  juiy  for  its  decision.  Therefore,  the  court  did  not  err  in  charging 
the  jury  that  the  uncontroverted  evidence  showed  that  plaintiffs  and 
the  Central  Trust  Company  were  innocent  purchasers  for  value;  and, 
furthermore,  there  is  no  error  in  this  charge,  because  E.  B.  Pickett,  Jr., 
not  a  party  to  this  suit,  testified  as  to  the  value  paid  by  J.  R.  Wylie  when 
Wylie  bought  the  land  from  him.  Fort.  Worth  &  N.  0.  Ry.  Co.  v. 
Pearce,  76  Texas,  283 ;  Baldridge  v.  Cartrett,  75  Texas,  633 ;  Denham  v. 
Trinity  County  Lumber  Co.,  73  Texas,  82 ;  Hedgepath  v.  Robertson,  18 
Texas,  872 ;  Bonner  v.  Green,  6  Texas  Civ.  App.,  96. 

Where  deed  records  have  been  destroyed,  every  circumstance,  though 
some  of  them  be  weak,  can  be  offered  to  show  the  execution  and  exist- 
ence of  a  deed  the  record  of  which  has  been  destroyed  (and  the  original 
deed  cannot  be  produced  because  of  loss  or  destruction  thereof),  and 
therefore  the  court  committed  no  error  in  admitting  in  evidence  the  deed 
from  H.  H.  Dever,  as  sheriff,  to  Robert  H.  Calhoun,  dated  May  3,  1871, 
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conveying  240  acres  of  land  out  of  the  E.  B.  Jackson  survey  in  question, 
as  it  was  offered  as  a  circumstance  to  show  that  H.  H.  Dever,  as  sheriff, 
on  the  same  day  sold  to  E.  G.  Thompson  1,076  acres  of  the  same  survey, 
and  160  acres  thereof  to  Matthias  Bristley,  these  three  tra6ts  aggregating 
1,476  acres,  which  was  the  entire  number  of  acres  in  the  survey.  Newby 
V.  Haltaman,  43  Texas,  318;  Hendricks  v.  Huffmeyer,  27  S.  W.,  778; 
Baylor  v.  Tillebach,  20  Texas  Civ.  App.,  490;  Hemdon  v.  Buhiett,  21 
Texas  Civ.  App.,  25 ;  Crain  v.  Huntington,  81  Texas,  615. 

A  deed  more  than  thirty  years  old,  which  has  been  executed  under  a 
power,  can  be  offered  in  evidence  without  proof  of  such  power  being 
made,  as  it  is  presumed  after  that  long  .lapse  of  time  that  the  power  ex- 
isted duly  authorizing  the  granter  to  execute  the  deed  thereunder.  Gar- 
ner V.  Lasker,  71  Texas,  435;  Harrison  v.  McMurray,  71  Texas,  128; 
O'Donnell  v.  Johns,  76  Texas,  362. 

The  court  did  not  err  in  admitting  in  evidence  certified  copy  by  clerk 
of  Supreme  Court  of  an  extract  from  a  transcript  on  record  in  said  court 
among  the  papers  in  cause  No.  1,269,  there  on  file,  and  styled  L.  L. 
Lanier,  appellant,  v.  R  M.  Ferryman  et  al.,  appellees,  because  same  was 
offered  merely  as  a  circumstance  to  show  the  execution  of  such  a  deed, 
from  H.  H.  Dever,  as  sheriff,  to  E.  G.  Thompson,  and  as  such  was  ad- 
missible, with  all  the  other  circumstances  and  testimony  offered,  to  es- 
tablish the  fact  that  H.  H.  Dever  had,  as  sheriff^  conveyed  to  E.  G. 
Thompson  the  land  sued  for  by  appellees  Lanier  and  Wylie,  and  at  the 
same  time  had  conveyed  also  to  Mat.  Bristley  the  160  acres  of  the  sur- 
vey in  question  sued  for  by  the  appellee  Central  Trust  Company;  and 
furthermore,  this  certified  copy  was  part  of  a  court  record  which  the  law 
authorizes  to  be  offered  in  evidence  in  the  form  of  a  certified  copy. 
Crain  v.  Huntington,  81  Texas,  615;  Newby  v.  Haltaman,  43  Texas, 
318;  Guilford  v.  Love,  49  Texas,  715;  Collins  v.  Ball,  82  Texas,  259; 
Hendricks  v.  Huffmeyer,  27  S.  W.,  778;  Bev.  Stats.,  art.  2306,  1895; 
Hubert  v.  Bartlett,  9  Texas,  97. 

PLY,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title 
to  1,076  acres  of  land  in  Liberty  County,  out  of  a  survey  of  1,476  acres 
patented  to  A.  B.  Hardin,  assignee  of  E.  B.  Jackson.  The  plaintiffs 
were  Howard  S.  Lanier  and  James  B.  Wylie,  and  the  defendants  named 
in  the  original  petition  were  Bube  Bushing,  Geo.  Williamson,  William 
Cherry,  Charles  Bice  and  James  Terrell.  In  the  amended  petition,  on 
which  the  cause  was  tried,  the  name  of  Terrell  was  omitted  and  that  of 
Joe  Book  was  substituted,  and  it  was  alleged,  in  addition  to  the  ordinary 
averments  in  cases  of  this  character,  that  the  defendants  were  trespass- 
ing upon  the  timber,  and  had  used  one  thousand  dollars  worth  of  it,  and 
a  writ  of  injunction  was  sought  to  restrain  the  cutting  and  use  of  the 
timber. 

Bube  Bushing  filed  an  original  answer,  and  first  and  second  amended 
answers,  being  joined  in  the  two  latter  by  Gus  Lewy  and  Jacob  Sonnen- 
thiel,  who  seem  to  have  voluntarily  entered  the  case  as  defendants.  In 
the  last  amended  answer  they  pleaded  general  denial,  limitations  of  five 
and  ten  years,  and  filed  a  cross  action  against  Howard  S.  Lanier,  James 
B.  Wylie,  George  Williamson,  William  Cherry,  Charles  Bice,  James 
Terrell,  J.  W.  Wells,  T.  J.  Hanson,  Edgar  Hanson,  Alma  Hanson,  N. 
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A.  Charpioty  S»  Joachim,  J.  H.  Eoinm,  Geo.  A.  Byers,  Lnla  M.  Branch, 
Wharton  Branch,  W.  S.  Swilley,  L.  L.  Lanier,  The  Houston  Land  & 
Tmat  Company,  The  Central  Trust  Company  and  the  NIational  Oil  De- 
veloping Company,  for  the  Edward  B.  Jackson  one-third  of  a  league, 
ont  of  which  the  plaintiffs  claimed  1^076  acres.  Wharton  Branch, 
Lnla  M.  Branch  and  W.  S.  Swilley  disclaimed  all  interest  in  the  land. 
Geo.  A.  Byers  disclaimed  all  interest  in  the  land  except  as  to  forty 
acres  which  he  sold  as  trustee  of  the  National  Oil  Developing  Company 
to  J.  H.  Eoinm.  The  last  named  disclaimed  except  as  to  the  forty 
acres  sold  to  him  by  Byers.  J.  H.  Wells  pleaded  not  guilty,  and  set 
up  claim  to  forty  acres  of  land,  and  as  to  that  pleaded  five  and  ten 
years  limitations.  William  Cherry  pleaded  not  guilty,  and  asserted 
title  to  154  acres  of  the  land,  and  pleaded  limitation  of  ton  years. 
C.  M.  Bice  pleaded  not  guilty,  and  claimed  part  of  the  land  by 
ten  years  limitotion.  The  Central  Trust  Company  disclaimed  as  to 
all  but  160  acres  of  the  land,  and  filed  a  cross-action  as  to  the  160  acres 
of  land  against  Rushing,  Lewy  and  Sonnenthiel.  Joe  Book  pleaded  not 
guilty,  asserted  claim  to  160  acres,  and  set  up  title  to  the  entire  tract 
of  the  land  by  limitation  of  ton  years. 

The  cause  was  tried  by  iury,  which  returned  the  following  verdict: 
*Tire,  the  jury,  find  from  all  the  evidence  in  the  case  a  verdict  for  the 
plaintiffs,  and  against  all  of  the  defendants  in  the  case.  We  also  find  a 
verdict  in  favor  of  the  Central  Trust  Company  against  all  of  the  de- 
fendants in  the  case/'  Judgment  was  rendered  dismissing  aa  to  Wil- 
liam Cherry  at  the  instonoe  of  appellees  Lanier  and  Wylie,  and  as  to 
J.  H.  Wells,  T.  J.  Hanson,  N.  A.  Charpiot,  Edgar  Hanson,  Alma  Han- 
8on,  Geo.  Williamson,  James  Terrell,  S.  Joachim,  K.  P.  Purdy,  The 
National  Oil  &  Developing  Company  and  L.  L.  Lanier,  at  the  instance 
of  Bushing,  Sonnentiiiel  and  Lewy.  Judgment  was  further  rendered 
that  Bushing,  Lewy  and  Sonnenthiel  recover  of  W.  S.  Swilley,  Wharton 
Branch,  Mrs.  Lula  M.  Branch  and  the  Houston  Land  &  Trust  Company 
as  to  the  land  to  which  they  disclaimed  title,  and  also  that  Howard  S. 
Lanier  and  James  B.  Wylie  recover  of  Eube  Bushing,  George  William- 
son, Charles  M.  Bice,  Joe  Book,  Gus  Lewy  and  Jacob  Sonnenthiel  the 
1,076  acres  sued  for  by  them,  and  that  the  Central  Trust  Company  re- 
cover of  Bube  Bushing,  Gus  Lewy  and  Jacob  Sonnenthiel  the  160  acres 
daimed  by  tiiat  company,  and  Bushing,  Lewy  and  Sonnenthiel  take 
nothing  as  to  George  A.  Byers  and  J.  H.  Koinm.  This  appeal  is  prose- 
cuted by  Bushing,  Lewy,  Sonnenthiel,  Bice  and  Book. 

The  first,  second  and  third  assignments  of  error  are  to  the  effect  that 
the  court  erred  in  rendering  judgment  in  this  cause,  because  it  was  not 
authorized  by  the  charge  or  the  verdict.  The  verdict  finds  in  favor  of 
Lanier  and  Wylie  as  against  all  the  defendants,  and  in  favor  of  the  Cen- 
tral Trust  Company  as  against  all  the  defendants.  The  charge  told  the 
juiy  that,  if  they  found  a  certain  deed  was  made,  they  should  find  for 
the  plaintiffs,  and  that  if  a  certein  deed  for  160  acres  was  made  to  the 
Central  Trust  Company  to  find  for  it  for  that  land.  It  is  the  rule  that, 
where  an  uncertain  verdict  can  be  rendered  certain  by  the  record  in  the 
case,  it  will  fonq  a  basis  for  a  judgment.  ''A  verdict  is  sufiiciently  cer- 
tain which  finds  the  issue,  and  may  be  rendered  certain  by  reference  to 
the  pleadings."    James  v.  Wilson,  7  Texas,  230;  Wells  v.  Barnett,  7 
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Texas,  684;  Parker  v.  LemaB,  10  Texas,  116;  Avery  v.  Avery,  12  Texas, 
64;  Galbreath  v.  Atkinson,  16  Texas,  21;  Moke  v.  Fellman,  17  Texas, 
367;  Pearce  v.  Bell,  21  Texas,  688;  Newcomb  v.  Walton,  41  Texas,  318; 
Traylor  v.  Townsend,  61  Texas,  144.  A  reference  to  the  charge  and  to 
the  petition  of  Lanier  and  Wylie,  and  to  the  cioss-action  of  the  Central 
Trust  Company,  makes  it  clear  that  the  jury  found  for  the  plaintifEs 
for  the  1,076  acres  they  sued  for,  against  all  the  defendants,  and  that 
they  found  for  the  Trust  Company  for  the  land  described  in  its  plead- 
ing against  all  the  defendants.  The  intention  of  the  jury  is  what  is 
desired  to  be  ascertained,  and  that  is  apparent  The  verdict  disposed 
of  every  issuable  matter  in  the  case,  and  formed  a  sufficient  basis  for  the 
judgment  of  the  court.  It  is  claimed  by  appellants  that  the  verdict 
does  not  dispose  of  every  issue,  but  they  fail  to  point  out  one  not  met 
by  the  verdict.  It  is  true  that  the  court  did  not  submit  the  issue  as  to 
whether  Rushing  &  Company  were  entitled  to  what  remained  after  de- 
ducting the  1,236  acres,  but  that  was  an  omission  which  should  have 
been  supplied  by  them  if  they  wanted  that  supposed  issue  passed  upon. 

There  is  nothing  misleading  about  the  charge  of  the  court,  in  which 
the  jury  was  instructed  that  if  there  was  a  judgment  rendered  against 
A.  B.  Hardin,  and  the  land  was  sold  by  virtue  of  an  execution  issued 
thereunder,  and  was  bought  by  E.  G.  Thompson,  then  that  the  land  in 
controversy  should  be  awarded  to  the  plaintiffs.  They  sued  for  1,076 
acres  and  they  recovered  that  number  of  acres.  The  jury  seemed  to 
know  what  was  meant,  and  the  court  rendered  the  proper  judgment  on 
their  verdict.  No  one  was  claiming  tiie  balance  oi  the  land  after  de- 
ducting the  1,237  acres  awarded  to  Lanier  and  Wylie  and  the  Central 
Trust  Company,  and  if  Eushing  &  Company  wanted  it  they  should  have 
asked  an  instruction  to  that  effect.  However,  there  was  no  evidence  tend- 
ing to  show  that  Bushing,  Lewy  and  Sonnenthiel  owned  any  part  of  the 
third  of  a  league,  unless  it  might  have  been  by  limitation.  There  was 
no  evidence  tending  to  show  that  the  land  was  sold  to  Hermann  prior 
to  the  time  it  was  sold  under  execution  to  Thompson.  The  facts  clearly 
indicate  that  the  title  to  the  land  sued  for  by  the  plaintiffs  and  that 
sued  for  by  the  Central  Trust  Company  was  their  property,  and  that  the 
appellants  had  no  right,  title  or  interest  in  it.  The  fourth  assignment 
of  error,  with  its  numerous  propositions,  is  clearly  without  merit,  and 
the  same  is  true  as  to  the  fifth  assignment  of  error. 

The  sixth  assignment  of  error  must  be  overruled.  It  clearly  appeared 
by  the  uncontradicted  evidence  that  if  any  deed  was  ever  executed  by 
A.  B.  Hardin  to  George  Hermann  prior  to  the  date  of  the  judgment 
herein  referred  to,  which  is  extremely  doubtful,  that  it  was  not  recorded, 
and  Lanier,  Wylie  and  the  Central  Trust  Company  had  no  notice,  actual 
or  constructive,  of  its  existence,  and  it  did  not  stand  in  the  way  of  their 
claim  to  the  land,  and  the  court  did  not  err  in  so  instructing  the  jury. 
It  was  shown  that  they  were  purchasers  in  good  faith  for  value. 

The  use  of  the  name  Williamson,  instead  of  Williams,  in  the  charge 
of  the  court,  was  not  misleading  to  any  jury  of  ordinary  intelligence. 
No  one  was  deceived  by  it,  and  appellants  were  not  hurt,  because  the 
evidence  as  to  a  deed  from  Hardin  to  Hermann  and  from  Hermann  to 
Williams  was  insufficient  to  establish  the  existence  of  either  of  8ach 
documents. 
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The  first  reqnested  charge  by  Rushing  was  properly  refused.  It  is 
upon  the  weight  of  the  evidence^  and  fails  to  correctly  set  out  the  essen- 
tials necessary  to  constitute  a  title  by  limitations.  The  direct  connection 
that  Bushing  and  Lewy  and  Sonnenthiel^  who  are  denominated  the 
other  defendants,  had  with  the  land  could  not,  under  the  evidence,  have 
begun  more  than  seven  years  before  the  trial  was  had,  and  the  issue  of 
their  possession  alone  should  not  have  been  presented.  The  charge  con- 
fines the  '^continuous,  peaceable  and  adverse  possession''  to  Bushing, 
Lewy  and  Sonnenthiel,  and  does  not  seek  to  connect  such  possession 
with  those  under  whom  they  claim.  Appellants  do  not  claim  that  the 
diarge  was  a  correct  one,  but  that  it  suggested  the  issue,  and  that  the 
court  should  have  prepared  and  given  a  proper  charge  on  the  subject 
If  the  evidence  is  sufiQcient  to  raise  the  issue  of  ten  years  as  to  Bush- 
ing, then  the  charge  should  have  been  given.  This  suit  was  filed  on 
December  6,  1905,  and  in  order  to  raise  the  issue  there  must  have  been 
evidence  tending  to  show  that  Bushing  and  those  under  whom  he  claims 
have  been  in  adverse  possession  of  the  land  since  December  6,  1895,  so 
far  as  Lanier  and  WyUe  are  concerned.  The  testimony  of  W.  H.  Stub- 
blefield  was  that  he  and  Johnson  went  on  the  land  in  the  fall  of  1895, 
and  that  Dade  came  there  and  used  their  camp.  What  time  he  came  on 
the  land  does  not  clearly  appear.  J.  S.  Johnson,  being  recalled,  stated 
that  Dade  went  in  possession  of  the  land  in  the  fall  of  1895.  Mrs.  Sor- 
rell  swore  that  tiie  Bushing  place  had  been  continuously  occupied  for 
eleven  years.  There  was  evidence  enough  to  take  the  case  to  the  jury, 
and  the  court  should  have  charged  on  the  subject  of  limitations.  The 
same  can  be  said  as  to  the  charges  requested  by  Book  and  Bice  on  the 
subject  of  limitation.  The  issue  should  have  been  submitted  to  the 
jury,  and  the  imperfect  charge  was  sufficient  to  direct  the  mind  of  the 
court  to  the  issue  of  limitations.  Kirby  v.  Estill,  75  Texas,  484 ;  Build- 
ing &  Loan  Ass'n  v.  Newman  (Texas  Civ.  App.),  25  S.  W.,  461;  Car- 
penter V.  Dowe  (Texas  Civ.  App.),  26  S.  W.,  1002;  Neville  v.  Mitchell, 
28  Texas  Civ.  App.,  89 ;  Johnston  v.  Johnston,  67  S.  W.,  123. 

The  records  of  Liberty  County  had  been  destroyed  by  fire,  and  the 
court  did  not  err  in  permitting  proof  to  show  that  Devers  was  sheriff  of 
the  county,  and  that  he  sold  ceiiain  land  out  of  the  E.  B.  Jackson  sur- 
vey to  Thompson,  as  sheriff.  That  testimony,  taken  with  other  evidence, 
showed  that  a  deed  had  been  made  by  Sheriff  Devers  to  E.  G.  Thompson 
to  1,076  acres  of  the  E.  B.  Jackson  survey,  and  that  the  deed  had  been 
lost  or  misplaced.  The  evidence  was  permissible.  The  deed,  when  last 
seen,  was  among  certain  papers  in  the  District  Court  of  Liberty  County, 
and  those  papers  could  not  be  found.  The  proper  predicate  for  proof  of 
the  deed  was  lai4  by  the  evidence.  Every  one  who  appeared  to  have  had 
any  connection  with  the  deed  had  sought  for  and  failed  to  find  it. 

The  plat  showing  the  subdivision  of  the  E.  B.  Jackson  survey,  which 
was  recorded  in  the  records  of  Liberty  County,  was  properly  admitted 
to  show  that  deeds  had  been  executed  by  the  sheriff  to  E.  G.  Thompson, 
Mathias  Bristley  and  Bobert  H.  Calhoun,  the  plat  being  offered  in  con- 
nection with  a  certified  copy  of  a  deed  by  the  sheriff  to  said  Calhoun. 
The  plat  showed  lands  sold  to  Thompson,  Bristley  and  Calhoun,  and, 
taken  in  connection  with  the  deed  on  same  date  to  Calhoun,  was  a  cir- 
cmnstanoe  to  show  execution  of  the  other  deeds.    The  deed  to  Calhoun 
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was  admissible  for  that  purpose.    It  was  over  thirty  years  old.    Bounds 
V.  Little,  75  Texas,  316;  Grain  v.  Huntington,  81  Texas,  614. 

Any  and  all  circumstances  tending  to  show  the  existence  of  the  deed 
from  the  sheriff  to  Thompson  and  Bristley  were  admissible,  and  the 
statement  in  a  statement  of  facts  in  the  cause  of  L.  L.  Lanier  y.  R.  M. 
Ferryman,  on  file  in  the  Supreme  Court  of  Texas,  which  showed  that  a 
deed  from  tiie  sheriff  to  Thompson  and  Bristley  had  been  placed  in  evi- 
dence in  a  trial  of  that  cause  in  Liberty  County,  tended  to  show  the  ex- 
istence of  those  deeds,  and  was  permissible  in  evidence.  Perrymaa  was 
one  of  the  parties  through  whom  appellees  claimed  the  land. 

The  judgment  of  the  District  Court,  except  as  to  the  three  parcels  of 
160  acres  each,  claimed  by  Rushing,  Rice  and  Rook  by  limitations,  will 
be  a£Qnned  and  reversed  as  to  those  tracts  of  land. 

Afiirmed  in  part  and  reversed  in  part. 


FiBST  National  Bank  of  Portaleb,  New  Mexico,  et  al.,  y.  Johh  T. 

McElboy. 

Decided  June  11,  1008. 

1.— Oliattel  Xortflrage— Beglstratlon — ^VBorgaiilsed  County. 

Article  4641,  Revised  Statutes,  providing  for  the  registration  of  oontraetB 
relating  to  real  estate  in  unorganized  counties  in  the  counties  to  which  they  are 
attached  for  judicial  purposes,  does  not  apply  to  chattel  mortgages  nor  regulate 
their  registration. 


— Attachment  for  Jndioial  Pnrpoiei. 

An  Act  of  the  Legislature  attaching  an  unorganized  county  to  an  organized 
one  for  judicial  purposes  does  not  cover  the  matter  of  record  of  title  in  such 
unorganized  county. 

8. — Same — ^Terry  Connty. 

The  Act  of  August  21,  1876  (Laws,  16th  Leg.,  see.  6,  p.  242),  attachinff  the 
unorganized  county  of  Terry,  thereby  created,  to  Young  County  "for  judicial, 
surveying  and  all  other  purposes,"  authorized,  as  one  of  the  purposes  of  aneh 


ittaching 

ties  and  repealing  all  laws  m  conflict,  such  asthe  Acts  of  1889,  1891,  1807  and 
1901,  attaching  Terry  to  Martin  County  for  judicial  purposes.  The  registration 
in  Martin  County  of  a  chattel  mortgage  on  property  situated  in  and  executed  by 
a  resident  of  Terry  County  was  unauthorized  by  law,  and  was  not  constructive 
notice  thereof  to  a  subsequent  mortgagee. 

4,— Chattel  Xortgage — Change  of  Possession. 

Where  a  chattel  mortgage  is  accompanied  by  change  of  possession  of  the 
property,  a  subsequent  mortgagee  whose  instrument  was  registered  while  pos- 
session Vas  so  held  by  the  first  took  subject  to  his  rights,  though  the  first  mort- 
gage was  not  registered  as  required  by  law. 

Appeal  from  the  District  Court  of  Midland  County.    Tried  below  be* 
fore  Hon.  Jas.  L.  Shepherd. 

8.  J.  Isaacs,  for  First  National  Bank  of  Portales  and  Xational  Bank 
of  Midland.    Douthit  &  Littler,  for  First  National  Bank  of  Lubbock. 
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Harry  Ml  Reed  and  Royall  0.  Smith,  for  City  National  Bank  of  Colo- 
rado.— ^Where  an  unorganized  county  was  originally  attached  to  an  or- 
ganized connty  for  "judicial,  surveying  and  all  other  purposes/'  the 
registration  of  a  chattel  mortgage  on  personal  property  situate  in  such 
unorganized  county  in  the  oflSce  of  the  county  clerk  of  a  county  to  which 
it  had  been  subsequently  attached  for  judicial  purposes  only,  was  not 
constructive  notice  to  subsequent  mortgagees  and  purchasers. 

On  status  of  Terry  County:  Chapter  144,  p.  236,  section  6,  Acts  of 
Fifteenth  Legislature,  Aug.  21,  1876,  creating  Terry  County,  and  at- 
taching it  for  judicial,  surveying  and  all  other  purposes  to  Young 
County;  chapter  18,  p.  12,  Acts  of  Seventeenth  Legislature,  February 
25,  1881,  attaching  the  unorganized  County  of  Terry  to  Throckmorton 
County  for  judicial  purposes;  chapter  67,  p.  63,  Acts  of  Eighteenth 
L^slature,  and  also  chapter  41,  p.  29,  same,  April  9,  1883,  attaching 
the  unorganized  County  of  Terry  to  Howard  County  for  judicial  pur- 
poses; chapter  52,  p.  40,  Acts  of  Eighteenth  Legislature  (1883),  creat- 
ing the  Howard  Land  District,  and  making  the  unorganized  County  of 
Terry  a  part  thereof  for  surveying  purposes;  chapter  98,  p.  80,  Acte  of 
Twentieth  Legislature,  March  31,  1887,  attaching  the  unorganized 
County  of  Terry  to  Howard  County  for  judicial  purposes;  chapter  138, 
p.  162,  Acts  of  Twenty-first  Legislature,  February  18,  1889,  attaching 
the  unorganized  County  of  Terry  to  Martin  County  for  judicial  pur- 
poses; chapter  84,  p.  36,  Acts  Twenty-second  Legislature,  March  15, 
1891,  attaching  the  unorganized  County  of  Terry  to  Martin  Couniy  for 
judicial  purposes;  chapter  110,  p.  166,  Acts  of  Twenty-fifth  Legislature, 
May  11,  1893,  attaching  the  unorganized  County  of  Terry  to  Martin 
County  for  judicial  purposes;  chapter  71,  Acts  of  Twenty-fifth  Legisla- 
ture (1897),  attaching  the  unorganized  County  of  Terry  to  Martin 
Couniy  for  judicial  purposes ;  chapter  39,  Acts  Twenty-seventh  Legisla- 
ture, attaching  the  unorganized  County  of  Terry  to  Martin  Couniy  for 
judicial  and  surveying  purposes ;  chapter  67,  section  3,  Acts  of  Twenty- 
eighth  Legislature  (1903),  attaching  the  unorganized  Couniy  of  Terry 
to  Martin  County  for  judicial  and  surveying  purposes.  On  registration : 
Baker  v.  Beck,  12  S.  W.,  229 ;  Alford  v.  Jones,  9  S.  W.,  470;  Rev.  Stats., 
art  783. 

Begistration  of  chattel  mortgages  is  not  a  judicial  act,  nor  is  it  in- 
cluded within  the  expression  "judical  purposes.''  Baker  v.  Beck,  74 
Texas,  562 ;  Alford  v.  Jones,  71  Texas,  619. 

As  against  subsequent  mortgagees  and  purchasers  of  property  situated 
in  an  unorganized  county,  a  chattel  mortgage  made  prior  to  the  organi- 
zation of  said  county,  and  registered  in  the  coimty  to  which  same  had 
been  formerly  attached  for  judicial  purposes,  but  which  had  never  been 
delivered  to  the  newly  organized  county,  is  not  constructive  notice.  Eev. 
Stats.,  arts.  787,  3328. 

In  the  absence  of  any  statute  requiring  or  permitting  the  registration 
of  a  chattel  mortgage  on  personal  property  in  an  unorganized  county  in 
the  county  to  which  it  is  attached  for  judicial  purposes,  and  of  a  statute 
directing  where  same  shall  be  registered,  such  instrument  should  be 
registered  in  the  county  of  which  said  newly  organized  county  was 
formerly  a  part  in  order  to  be  constructive  notice.  Baker  v.  Beck,  74 
Texas,  562 ;  Alford  v.  Jones,  71  Texas,  519. 
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Begistration  of  an  instrument  not  required  or  afBrmatively  ^rmitted 
to  be  recorded  does  not  constitute  constructive  notice.  Bumham  v« 
Chandler,  15  Texas,  441;  Wright  v.  Lancaster,  68  Texas,  260;  Pegram 
V.  Owen,  64  Texas,  475. 

Camp  &  Caldwell,  lot  appellee. — There  being  no  specific  statute  di- 
recting where  chattel  mortgages  upon  property  located  in  unorganized 
counties  shall  be  filed  for  registration,  then  article  3328,  Sayles'  Bevised 
Statutes,  governs,  and  the  unorganized  county  is  considered  a  part  of 
the  county  to  which  it  is  attached  for  the  purposes  of  registration,  and, 
as  the  trial  court  found  that,  at  the  date  of  appellee's  mortgages,  and 
ever  since,  the  mortgagor  Conley  resided  in  sAid  Terry  County,  and  the 
mortgaged  property  was  also  located  in  said  county,  the  filing  of  ap- 
pellee's mortgages  in  Martin  County  was  legal  and  constructive  notice 
to  the  world.  Bev.  Stats.,  arts.  4639,  3328 ;  Groom  v.  State,  23  Texas 
Crim.  App.,  82;  Vickers  v.  Camohan,  23  S.  W.,  340;  Oxshur  v.  Watt,  91 
Texas,  405. 

Should  the  registration  of  appellee's  mortgages  in  Martin  County  be 
held  invalid,  and  not  constitute  constructive  notice,  then  appellee  had 
taken  actual  possession  of  the  mortgaged  property  at  the  instance  of  the 
mortgagor  on  July  28,  1905,  prior  to  the  filing  of  any  of  the  mortgages 
held  by  appellants  except  the  Lubbock  Bank ;  appellee  became  thereby  a 
pledgee,  and  entitled  to  a  foreclosure  of  his  mortgages;  and,  as  he  plead 
in  the  alternative,  if  he  could  not  recover  by  virtu%  of  the  registration 
of  his  liens,  that  he  recover  as  of  a  pledge,  the  judgment  should  only  be 
reformed  so  as  to  give  the  Bank  of  Lubbock  priority  as  against  appellee. 
Hudson  V.  Wilkinson,  61  Texas,  606;  Jones  on  Chattel  Mortgages,  sec- 
tion 178;  Lucket  v.  Townsend,  3  Texas,  129-131;  Bandolph  v.  Brown^ 
53  S.  W.,  825. 

LEVY,  Associate  Justice. — ^By  his  petition  the  appellee  sought  a 
judgment  against  R  Conley  on  certain  notes  executed  to  him  by  Con- 
ley,  with  a  foreclosure  of  two  chattel  mortgages  given  upon  certain  cat- 
tle to  secure  the  notes.  A  recovery  in  the  petition  was  sought  against 
the  appellant  Beed  for  conversion  of  some  of  the  cattle,  on  the  allega- 
tion that  he  purchased  some  of  the  cattle  having  notice  of  appellee's 
lien.  The  petition  further  alleged  that  on  or  about  July  27,  1905, 
Conley  delivered  to  the  appellee  the  possession  of  all  of  said  cattle,  to 
be  held  by  appellee  under  and  by  virtue  of  his  chattel  mortgage,  and 
which  actual  possession  he  has  held,  open  and  notorious,  in  the  county 
where  the  cattle  were  situated.  All  the  other  appellants  were  made  par- 
ties to  the  suit,  and  it  was  alleged  in  the  petition  that  they  were  subse- 
quent mortgagees,  having  at  the  time  constructive  notice  of  appellee's 
lien  on  the  cattle.  The  appellant  Beed  answered  by  a  general  denial, 
and  specially,  that  the  purchase  by  him  of  some  of  the  cattle  for  the 
sum  of  $504  was  without  notice,  actual  or  constructive,  of  appellee's 
liens;  and  further  answered  that  the  said  sum  of  $504  was  applied  to 
part  payment  of  a  lien  of  the  First  National  Bank  of  Lubbock  on  said 
cattle  to  secure  the  repayment  to  it  of  money  advanced  by  the  said  bank 
to  Conley  for  the  purchase  of  these  very  cattle.  The  appellants,  the  City 
National  Bank  of  Colorado,  Texas,  the  First  National  Bank  of  Portales^ 
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Nev  Mexico,  the  First  NIational  Bank  of  Lubbock,  and  the  Midland 
National  Bank,  of  Midland,  Texas,  each  plead  respectively  existing  liens 
upon  said  cattle  taken  at  the  time,  without  notice,  either  actual  or  con- 
fltmctive,  of  the  alleged  liens  held  by  the  appellee,  and  each  prayed 
that  its  said  lien  be  declared  superior  to  those  of  appellee. 

A  trial  was  had  before  the  court  without  a  jury,  and  judgment  was 
rendered  by  the  court  in  favor  of  the  appellee,  decreeing  a  foreclosure  in 
his  favor  of  his  said  liens  upon  said  cattle,  and  adjudging  the  liens  of 
all  the  other  appellant  banks  to  be  junior  and  inferior  liens  by  reason  of 
constructive  notice  of  the  liens  of  appellee,  and  adjudging  a  personal 
judgment  for  $315  in  favor  of  the  appellee  against  the  appellant  Harry 
M.  Beed.  All  of  the  defendants  in  the  suit,  except  R.  Conley,  have  ap- 
pealed to  this  court  from  the  judgment  so  rendered.  The  trial  court 
filed  his  findings  of  fact  and  conclusions  of  law,  and  the  same  are  in  the 
record  with  no  complaint  by  appellants  as  to  the  same.  There  is  no 
statement  of  facts  in  the  record  except  these  findings.  The  findings  of 
the  court  are  adopted  by  this  court. 

The  first  assignment  of  error  assails  the  first  paragraph  of  the  court's 
conclusions  of  law.  Looking  to  the  court^s  findings  of  fact,  as  involved 
in  the  first  assignment  of  error,  it  was  established  in  the  case  that,  on 
October  21,  1902,  Conley  executed  to  the  appellee  a  chattel  mortgage 
on  certain  cattle,  and  lliat  on  August  21,  1902,  Conley  executed  to 
Bobinson  a  chattel  mortgage  on  certain  cattle  (which  mortgage  the  ap- 
pellee acquired  by  tr^sfer),  and  that  both  of  these  chattel  mortgages 
were  filed  with  and  registered  by  the  county  clerk  of  Martin  County, 
Texas,  **in  the  chattel  mortgage  register  for  Terry  County,*'  kept  by 
him  in  Martin  County,  on  October  22,  1902,  and  August  21,  1902,  re- 
spectively ;  that  at  the  time  of  the  execution  and  registration  of  the  chat- 
tel mor^ages  Terry  Comity  was  an  unorganized  county  attached  to 
Martin  County  for  judicial  purposes;  that  the  mortgagor  Conley  re- 
sided, and  the  mortgaged  cattle  were  situate,  in  Terry  County;  that  ap- 
pellant Beed  was  a  subsequent  purchaser  of  some  of  the  mortgaged 
cattle  from  Conley,  and  that  all  the  other  appellants  were  subsequent 
mortgagees  of  the  said  cattle  mortgaged  to  tiie  appellee;  that  Terry 
County  became  legally  organized  as  a  county  government  under  the 
statute  providing  for  such  organization  on  June  28,  1904;  that  this 
Bait  was  instituted  August  4,  1905.  The  court  entered  the  conclusion 
of  law  that  the  depositing  and  registering  of  appellee's  chattel  mort- 
gages in  Martin  County  was  constructive  notice  to  all  the  appellants, 
and  that  their  interest  in  the  cattle  was  subordinate  to  and  subject  to  the 
appellee's  prior  mortgage  claim.  It  is  contended  by  the  appellants,  in 
effect,  that  the  court  erred  in  this  conclusion  of  law,  because  the  unor- 
ganized county  of  Terry  was  attached  to  Martin  County  by  legislative 
acts  for  the  definite  and  specified  purpose  of  "judicial  purposes"  only, 
and  the  mortgaged  cattle  were  situate  in,  and  the  mortgagor  resided  in, 
Terry  County,  and  that  therefore  the  registration  of  the  appellee's 
mortgages  on  the  personal  property  in  Martin  County,  being  neither 
permitted  nor  required  by  law,  would  not  constitute  legal  or  constructive 
notice  to  the  appellants  of  the  appellee's  lien  on  the  cattle. 

It  is  provided  by  article  3328,  Revised  Statutes,  that  all  chattel  mort- 
gages or  liens  upon  personal  property  which  shall  not  be  accompanied  by 
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an  immediate  delivery,  and  be  followed  by  actual  and  continued  change 
of  possesaion  of  the  property  mortgaged  or  pledged  by  auch  inatrumento, 
ahall  be  absolutely  void  as  against  the  creditors  of  the  mortgagor  or  per- 
son making  the  same,  and  as  against  subsequent  purchasers  and  mortga- 
gees or  lienholders  in  good  faith,  unless  such  instruments,  or  a  true  copy 
thereof,  shall  be  forthwith  deposited  with  and  filed  in  the  office  of  me 
county  clerk  of  the  county  where  the  property  shall  then  be  situated; 
or  if  the  mortgagor,  or  person  taking  the  same,  be  a  resident  of  this 
State,  then  of  the  county  of  which  he  shall  at  the  time  be  a.  resident 
The  cases  have  so  applied  this  statute  that,  in  the  absence  of  actual 
transfer  of  possession,  a  chattel  mortgage  must  be  registered  as  required 
by  law  in  order  to  be  valid  against  subsequent  purchasers,  creditors  and 
lienholders  in  good  faith.    Brothers  v.  Mundell,  M.  &  Co.,  60  Texas, 
240 ;  Lewis  v.  Bell,  40  S.  W.,  747 ;  Smelser  v.  Baker,  6  Texas  Civ.  App., 
751.    But  the  registration  of  the  chattel  mortgages  in  Terry  Counf^, 
where  the  property  was  situated  at  the  time,  could  not  be  accomplished 
under  this  statute,  because  at  that  time  Terry  County  was  unorganized 
for  the  purposes  of  county  government  of  its  own,  and  it  was  without 
means  of  doing  things  necessary  to  protect  public  or  private  interests 
within  its  borders.     The  effect  of  article  789,  Revised  Statutes,  is  to 
prescribe  that  until  the  county  becomes  legally  organized  for  purposes 
of  its  own  county  government  it  shall  not  be  considered  a  subdivision  of 
the  State  during  the  time,  capable  of  performing  legal  and  political 
functions.    However,  it  is  within  the  power  of  the  Legislature  to  make 
provision  for  registration  of  deeds  and  mortgages  relative  to  real  and 
personal  proper!^  situated  in  unorganized  counties,  and  to  designate  the 
proper  place  for  registration  of  such  instruments.    Whether  the  Legis- 
lature has  made  such  designation  for  Terry  County  is  the  question  in 
hand.    The  authority  for  registration  of  chattel  mortgages  on  personal 
property  situated  in  Terry  County  then  must  be  sought  from  some  spe- 
cific provision  of  law.    There  does  not  appear  any  express  general  pro- 
vision of  law  for  the  registration  of  mortgages  on  personal  property 
situated  in  unorganized  counties  which  have  never  been  legally  organ- 
ized for  county  government.     There  is  a  provision,  however,  found  in 
article  784,  Bevised  Statutes,  applicable  to  counties  that  have  once  been 
legally  organized  and  that  have  thereafter  lost  their  county  organiza- 
tion.   By  article  4641,  Eevised  Statutes,  it  is  provided  that  all  deeds, 
conveyances  and  mortgages,  or  deeds  of  trust,  or  written  contracts  re- 
lating to  real  estate  situated  in  an  unorganized  county,  shall  be  re- 
corded in  the  county  to  which  such  unorganized  county  is  attached  for 
judicial  purposes.    But  this  article  mentioned  could  not  be  held  to  in- 
clude chattel  mortgages  on  personalty,  because  by  its  very  terms  it  is 
limited  to  and  applicable  only  to  instruments  conveying  or  affecting  an 
interest  in  real  estate.    Referring,  though,  to  the  several  Acts  of  the 
Legislature  relating  and  pertaining  to  Terry  County,  some  provision 
may  be  found  designating  the  place  for  registration.    Terry  County  was 
established  and  its  boundaries  defined  by  the  Acts  of  1876,  p.  236.    By 
the  same  Act,  in  section  6,  it  was  attached  to  the  parent  county.  Young, 
'*for  judicial,  surveying  and  all  other  purposes/*    By  the  Act  of  1881, 
p.  12,  in  creating  the  thirty-fourth  judicial  district,  Terry  County  was 
attached  to  Throckmorton  County  ^^f  or  judicial  purposes."    By  the  Act 
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of  1883^  p.  67^  in  rearranging  the  judicial  districts  of  Texas  and  fixing 
times  for  holding  courts  therein,  Terry  County  was  attached  to  Howard 
County  "for  judicial  purposes  ;^'  and  by  the  same  Act,  p.  40,  it  was  made 
a  part  of  the  Howard  Land  District  for  'surveying  purposes.    By  Acts 
of  1887,  p.  80,  in  reorganizing  judicial  districts,  Terry  County  was  at- 
tached to  Howard  County  "for  judicial  purposes/*    By  Acts  of  1889, 
p.  162,  in  reorganizing  judicial  districts,  Terry  County  was  attached  to 
Martin  County  "for  judicial  purposes.*'    By  the  Acts  of  1891,  p.  36,  in 
creating  a  new  judicial  district,  Terry  County  was  continued  to  be  at- 
tached to  Martin  County  "for  judicial  purposes;**  and  so  by  the  Acts 
of  1893,  p.  166,  and  by  Acts  of  1897,  p.  85,  when  changing  terms  of 
court  in  the  thirty-second  judicial  district.    By  the  Acts  of  1901,  p.  54, 
and  Acts  of  1903,  p.  92,  in  rearranging  the  terms  of  the  court  in  the 
judicial  district,  Teriy  County  was  attached  to  Howard  County  "for 
judicial  and  surveying  purposes.**    This  legislative  history  of  the  status 
of  Terry  County  shows  that  at  the  time  of  its  being  created  as  a  county, 
and  its  boundaries  fixed,  and  before  it  was  organized  for  its  own  county 
government,  it  was  annexed  to  Young  County  "for  judicial,  surveying 
and  all  other  purposes,'*  and  that  subsequently  it  was  detached  from 
Young  County  and  attached  to  the  several  other  counties  specifically 
"for  judicial  and  survejring  purposes.**    By  reference  to  these  several 
amendatory  Acts  it  is  seen  that  the  detachment  was  in  conifection  with 
the  creation  of  judicial  districts,  and  in  the  one  instance  to  the  creation 
of  a  land  district  for  surveying  purposes.    These  several  Acts  in  each  in- 
stance have  the  repealing  clause,  "AH  laws  and  parts  of  laws  in  conflict 
with  this  Act  are  hereby  repealed.**     A  fair  construction  of  the  Act 
creating  Terry  County  and  annexing  it  to  Young  County  in  the  firai; 
instance  would  be  that  the  Legislature  intended  to  attach  or  annex  it 
to  Young  County  for  aU  purposes  generally  of  county  government.    The 
original  Act  uses  the  broad  language,  "for  judicial,  surveying  and  all 
other  purposes.**    Under  the  power  of  "judicial  purposes"  the  grand 
jury  of  Young  County  would  have  jurisdiction  to  indict,  and  its  courts 
to  try  and  punish  for  crime  committed  within  the  borders  of  Terry 
County.     All  requirements  of  law  as  to  surveying  public  lands  situated 
within  its  territory  could  be  performed  by  the  proper  officers  of  Young 
County,  under  the  authority  of  "surveying  purposes.**    The  full  extent 
of  such  jurisdiction  and  control  can  be  correctly  measured  under  the 
phrase  "all  other  purposes'*  only  by  resort  to  all  the  various  laws  rela- 
tive to  county  oflBcers  and  their  duties.    It  is  therefore  manifest  that  the 
Legislature  intended  the  attachment  of  Terry  to  Young  County  to  be- 
come complete,  and  for  its  territory,  to  all  intents,  to  be  made  practically 
a  part  of  Young  County^  and  to  grant  authority  to  the  county  officers 
of  Young  County  to  exercise  control  and  jurisdiction  over  the  unor- 
ganized county  of  Terry  the  same  as  if  it  were  a  part  of  their  own  county 
of  Young.    To  annex  to  Young  County  for  "all  other  purposes,**  besides 
judicial  and  surveying  purposes,  had  the  effect  to  confer  and  grant  ex- 
clusive jurisdiction  to  Young  County  generally  and  without  particular 
enumeration.     So,  through  the  language  of  the  Act,  there  is  gathered 
the  intention  of  the  Legislature,  in  the  first  instance,  to  attach  the  un- 
organized county  of  Terry  to  Young  Counly  for  all  legal  purposes  gen- 
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erally^  in  order  to  provide  the  means  of  doing  those  things  necessary  to 
protect  pablic  and  private  interests  within  its  borders.  It  would  follow, 
as  a  fair  and  proper  construction  of  the  Act  and  its  purposes  to  include 
within  the  provision  ^^all  other  purposes''  the  registration  in  Young 
County  of  instruments  in  writing  relating  to  real  and  personal  property 
situated  in  Terry  County  requiiid  by  terms  of  law  to  be  recorded,  and 
the  authority  of  the  county  clerk  of  Young  County  to  make  such  rec- 
ords. The  next  question  presented  is :  Has  this  Act,  so  far  as  registra- 
tion is  concerned,  been  repealed  by  the  subsequent  amendatory  Acts? 
In  the  subsequent  amendatory  Acts  there  is  nothing  in  the  language  to 
indicate  that  the  Legislature  intended  to  change  the  original  status  of 
the  county  further  than  to  rearrange  and  otherwise  attach  it  to  a  differ- 
ent county  for  "judicial  and  surveying  purposes.''  The  amendatory 
Acts  in  each  instance  specified  the  purposes  of  the  attachment,  and  pro- 
vided for  the  repeal  of  laws  "in  conflict  with  the  Act."  "All  other  pur- 
poses," except  judicial  and  surveying,  would  seem  not  to  be  repealed 
because  not  in  conflict  with  the  specified  purposes.  These  specified  pur- 
poses of  "judicial"  and  "surveying,"  under  the  general  rule  of  construc- 
tion, would  exclude  "all  other  purposes,"  and  leave  and  continue  the 
original  Act  in  force  and  effect  "for  all  other  purposes"  than  those  in- 
cluded in  the  topics  specified.  It  is  within  the  power  of  the  Legislature 
to  attach  an  unorganized  county  to  several  organized  counties,  each  for 
the  different  purposes  as  exigency  or  convenience  might  suggest.  We  do 
not  think  that  the  regiertration  of  a  chattel  mortgage  would  be  within 
the  meaning  of  "judicial  purposes,"  as  used  and  meant  in  the  Acts. 
The  duties  of  a  recording  oflicer  are  ministerial.  Brockenborough  v. 
Melton,  55  Texas,  493.  "Judicial  purposes"  is  defined  in  volume  23 
"Cyc."  as  "purposes  of  the  court  in  administration  of  justice."  The  case 
of  Board  of  Commissioners  v.  Northern  Pac.  By.,  25  Pac,  1058,  was 
where  Bighorn  County  was  attached  to  Gallatin  County  "for  legislative 
and  judicial  purposes,"  and  in  construing  the  expression  "judicial  pur- 
poses" the  court  says:  *TVe  can  not  doubt,  in  view  of  the  meaning  of 
the  word  'judicial,'  that  the  expression  'judicial  purposes,'  as  used  in  the 
statute,  means  purposes  of  the  courts  in  administration  of  justice."  The 
language  of  the  amendatory  Act,  in  the  light  of  the  wording  of  the  re- 
pealing clause,  would  not  warrant  the  ruling  that  the  "all  other  pur- 
poses" of  the  original  Act  was  repealed  expressly  or  by  implication.  See 
case  of  Alford  v.  Jones,  71  Texas,  519.  A  contention  of  appellee  is  that 
Conley,  the  mortgagor,  though  residing  in  Terry  County,  was  legally 
qualified  for  jury  service  in  Martin  County,  and  that,  by  reason  thereof, 
that  would  constitute  him  a  resident  of  Martin  County,  and  that,  con- 
sequently, the  mortgage  was  properly  registered  in  Martin  County, 
This  contention  could  not  obtain  nor  apply  to  the  registration  laws. 
Conley  was  qualified  for  jury  service  in  Martin  Counfy  because  jury 
service  is  a  part  of,  and  necessarily  incident  to,  judicial  purposes.  This 
ruling  involves  the  decision  that  the  trial  court  erred  in  its  first  conclu- 
sion of  law  that  the  depositing  and  registering  of  the  chattel  mortgage 
of  the  appellee  in  Martin  County  was  constructive  notice  to  the  appel- 
lants. 

The  appellants'  second  assignment  of  error  is  to  the  effect  that  the 
court  erred  in  ordering  a  decree  of  foreclosure  of  the  appellee's  mort- 
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gage  liens  in  priority  to  the  appellants*  liens  and  claims.    Looking  fur- 
ther to  the  court's  findings  it  was  established  that  on  July  28,  1905,  R. 
Conley,  the  mortgagor,  at  the  ranch  of  the  appellee  in  Terry  and 
Yoakum  Counties,  delivered  actual  possession  of  all  the  cattle  in  con- 
troversy to  appellee,  to  be  by  him  held  under  and  by  virtue  of  and  for 
the  purpose  of  his  chattel  mortgage,  and  that  appellee,  for  the  purpose 
of  being  a  mortgagee  in  possession,  took  actual  possession  of  the  cattle 
at  once,  and  placed  same  in  a  separate  and  distinct  pasture  from  that  in 
which  they  were  being  pastured  by  the  mortgagor,  and  has  continuously 
ever  since  held  the  actual  possession  of  the  cattle  under  and  by  virtue  of 
his  mortgage.    It  was  further  found  by  the  trial  court  that  on  the  26th 
day  of  May,  1905,  the  appellant  Reed  purchased  from  Conley  twenty- 
oDe  head  of  the  said  cattle,  of  the  value  of  $15  per  head,  without  actual 
notice  of  any  mortgage  of  the  appellee  upon  the  same.    It  was  further 
found  that  on  the  20th  day  of  December,  1904,  and  on  the  5th  day  of 
January,  1905,  after  the  organization  of  Terry  County  on  June  28, 
1904,  the  First  National  Bank  of  Lubbock  filed  and  deposited  with  the 
county  clerk  of  Terry  County  its  several  chattel  mortgages  executed  by 
Conley  on  the  said  cattle,  and  that  each  chattel  mortgage  was  on  the 
several  days  of  deposit  duly  registered;  that  the  chattel  mortgages  exe- 
cuted by  Conley  to  the  several  appellants  in  this  case  were  filed  in  Terry 
County  on  September  6,  1905.    From  these  facts,  as  found  by  the  trial 
court,  we  are  of  the  opinion  that  the  appellants'  contention  should  in 
part  be  sustained.    The  appellee  in  his  petition  plead  in  the  alternative 
that,  if  it  should  be  held  that  the  registration  of  his  mortgages  was 
not  legal,  that  he  be  allowed  to  recover  in  priority  in  this  case  to  the 
other  appellants,  because  he  was  a  mortgagee  in  actual  possession  of  the 
cattle,  setting  out  the  facts  in  the  petition  of  delivery  by  the  mortgagor 
and  his  actual  possession  and  change  of  possession  of  the  cattle  under 
the  mortgage.     The  findings  of  the  trial  court  in  this  respect  are  not 
challenged.    The  trial  being  before  the  court  below  without  a  jury,  and 
the  court  having  found  as  to  the  facts,  and  his  conclusion  of  law  as  to 
the  validity  of  the  registration  being  erroneous,  it  becomes  the  duty  of 
this  conrt  to  render  such  judgment  as  the  trial  court  should  have  ren- 
dered under  the  law.    These  findings  by  the  trial  court  show,  and  are 
sufficient  to  show,  appellee  to  have  been  in  actual  and  continued  change 
of  possession  of  the  mortgaged  cattle,  holding  same  under  and  by  vir- 
tue of  his  chattel  mortgages  from  the  date  of  July  28,  1905,  and  that 
his  rights  as  a  mortgagee  in  possession  from  that  date  became  fixed,  and 
were  sufBcient  notice  under  the  law.    Jones  on  Chattel  Mortgages,  sec- 
tion 178;  Lucketts  v.  Townsend,  3  Texas,  129  to  131;  Randolph  v. 
Brown,  63  S.  W.,  825.     That  appellee  would  be  entitled  to  recover  in 
priority  of  the  claims  of  the  appellants  The  City  National  Bank  of  Colo- 
rado, The  First  National  Bank  of  Portales  and  The  Midland  National 
Bank,  of  Midland,  because  each  of  the  mortgages  held  by  these  appel- 
lants were  legally  subsequent  and  not  prior  to  appellee's  liens.    But  the 
appellant  Harry  M.  Reed  was  a  purchaser  without  notice,  and  prior  to 
the  time  the  appellee  became  a  mortgagee  in  possession,  and  would  be 
entitled  to  a  judgment  as  against  the  appellee;  and  the  First  National 
Bank  of  Lubbock,  having  legally  placed  its  mortgage  of  record  in  Terry 
County  after  its  organization  as  a  county  and  prior  to  the  time  the  ap- 
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pellee  became  a  mortgagee  in  possession,  would  be  entitled  to  recover  in 
priority  to  the  appellee  and  all  the  other  appellants  except  Beed.  The 
judgment  of  the  District  Court  is  therefore  in  part  reversed,  and  here 
rendered  that  the  mortgage  liens  of  the  First  National  Bank  of  Lub- 
bock, Texas,  be  and  are  hereby  decreed  to  be  prior  to  and  superior  to  the 
liens  of  the  appellee,  and  that  appellee  have  a  foreclosure  of  his  liens  sub- 
ject to  the  prior  liens  of  the  First  National  Bank  of  Lubbock,  and  that 
the  appellee  recover  nothing  of  the  appellant  Harry  M.  Eeed,  and  that 
he  go  hence,  and  that  the  appellants  The  First  National  Bank  of  Lub- 
bock and  Harry  M.  Beed  recover  of  the  appellee  all  their  costs  of  both 
the  District  Court  and  this  court,  and  that  otherwise  the  judgment  of 
the  trial  court  in  all  things  remain  in  force  undisturbed  and  affirmed. 
The  judgment  as  to  each  of  the  other  appellants  is  affirmed.  The  appel- 
lants The  City  National  Bank  of  Colorado,  The  Midland  National  Bank 
of  Midland,  and  The  First  National  Bank  of  Portales,  will  pay  three- 
fifths,  and  appellee  two-fifths,  of  all  costs  of  this  appeal. 

Reversed  and  rendered  in  part  and  affirmed  in  part. 


Albert  Bobinson  et  al.  v.  City  of  Galveston  et  al. 

Decided  June  12,  1908. 
1. — ^Znjuiiotlon — City  Ordinance — ^Property  Bights. 


When  the  enforcement  or  attempted  enforcement  of  a  void  city  ordinance 
will  result  in  irreparable  injury  to  property  rights,  the  person  whose  rights 
are  thus  affected  can  enjoin  the  enforcement  of  such  ordinance.  In  a  petition 
for  injunction,  allegations  of  injury  to  plaintiff's  business  by  the  enforcement 
of  an  ordinance,  considered,  and  held  sufficient  to  warrant  the  issuance  of  an  in- 
junction, provided  the  ordinance  was  void. 

2. — Same — Criminal  Proseontion. 

In  a  suit  by  a  minor  to  enjoin  a  labor  union  from  prosecuting  him,  under 
the  criminal  ordinances  of  a  city,  for  pursuing  the  occupation  of  a  plumber 
without  a  license,  allegations  considered,  and  held  insufficient  to  show  that  any 
property  rights  were  involved,  and  if  the  ordinance  was  void,  he  had  a  com- 
plete and  adequate  legal  remedy. 

8. — City  Ordinance — Statute— Conflict. 

The  rule  that  a  city  ordinance  in  conflict  with  a  State  law  upon  the  same 
subject  is  void,  can  have  no  application  unless  the  State  law,  with  which  the 
ordinance  conflicts,  is  intended  to  apply  and  is  in  fact  applicable  and  operative 
in  the  city  in  which  such  ordinance  has  been  enacted.  An  ordinance  of  a  city 
regulating  the  licensing  of  plumbers,  compared  with  the  State  law  on  that  eub- 
iect,  and  held  valid,  inasmuch  as  the  State  law  was  not  operative  in  the  city 
m  question. 

Error  from  the  District  Court  of  Galveston  County.  Tried  below  be- 
fore Hon.  Bobt.  6.  Street. 

Oeorge  0,  Clough,  for  plaintiflfs  in  error. — A  municipal  corporation 
is  without  power  to  pass  an  ordinance  in  conflict  with  a  State  law  upon 
the  same  subject.  Code  Criminal  Procedure,  art.  931 ;  Bordages  v.  Hig- 
gins,  1  Texas  Civ.  App.,  43;  Bingham  v.  State,  2  Texas  App.,  23;  Ex 
parte  Bobinson,  80  Texas  Crim.  App.,  493 ;  Ballard  v.  Dallas,  44  S.  W., 
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864;  Crowley  v.  Dallas,  44  S.  W.,  865;  Ex  parte  Coombs,  38  Texas 
Crim.  Bep.,  648 ;  Ex  parte  Pagg,  38  Texas  Crim.  Bep.,  573. 

Injunction  is  a  proper  remedy  to  prevent  the  enforcing  of  a  void 
municipal  ordinance  where  the  prosecutions,  if  continued,  would  injure 
the  business  of  complainants,  especially  where  the  complainants  have  no 
legal  remedy  by  appeal.  Ci^  of  Austin  v.  Austin,  etc.,  87  Texas,  330 ; 
Gremer-Kelley  Drug  Co.  v.  Truett,  97  Texas,  377;  City  of  Galveston  v. 
Mistrot  Bros.,  19  Texas  Ct.  Bep.,  626 ;  Pom.  Eq.  Juris.,  sec.  354. 

Jf.  E.  Kleberg  and  John  Neethe,  for  defendant  in  error. — ^The  court 
did  not  err  in  sustaining  the  general  demurrer,  because  if  the  ordinance 
complained  of  was  void  plaintiffs  have  a  plain,  adequate  and  complete 
remedy  at  law  by  a  defense  in  the  Criminal  Court  or  by  writ  of  habeas 
corpus.  City  of  Galveston  v.  Mistrot,  104  S.  W.,  417;  Greiner-Kelley 
Drug  Co.  V.  Truett,  97  Texas,  377,  and  cases  there  cited;  Wade  v.  Nun- 
nelley,  19  Texas  Civ.  App..  256;  City  of  Austin  v.  Austin  City  Cemetery 
Ass'n,  87  Texas,  330. 

The  court  did  not  err  in  sustaining  the  general  demurrer  to  the  bill 
for  injunction  because  the  ordinances  of  the  city  of  Galveston  in  ques- 
tion in  this  case  are  not  void  for  want  of  power  of  the  Board  of  Commis- 
sioners of  the  city  to  pass  ordinances  providing  for  an  examination  of 
plumbers,  and  they  are  not  in  conflict  with  any  law  of  the  State.  Caven 
V.  Coleman,  100  Texas,  465,  overruling  Caven  v.  Coleman,  cited  by  ap- 
pellant in  96  S.  W.,  774;  section  34r  of  the  Charter  of  the  City  of  Gal- 
veston;  section  34dd  of  the  Charter  of  the  City  of  Galveston;  Davis  v. 
State,  2  Texas  Crim.  App.,  425;  Plood  v.  State,  19  Texas  Crim.  App., 
584  to  593 ;  art.  XI.,  section  5,  Constitution  of  Texas ;  1  Dillon  on  Mu- 
nicipal Corporations,  par.  88;  Cooley^s  Con.  Lim.,  side  paging  199,  sec- 
tion 2. 

PLEASANTS,  Chief  Justice. — ^The  nature  of  this  suit  is  thus 
stated  in  appellants'  brief :  "This  action  was  commenced  in  the  District 
Court  of  Galveston  County,  Texas,  by  Albert  Bobinson,  a  minor,  through 
his  next  friend,  and  by  George  E.  Robinson  and  Gus  Witte,  copartners 
under  the  style  of  the  Galveston  Gas  Fitting  and  Plumbing  Co.  The 
petition  of  plaintiffs  sought  to  enjoin  the  defendants.  City  of  Galveston 
and  George  H.  Wilson,  from  prosecuting  the  said  Albert  Robinson  and 
other  workmen  of  the  Galveston  Gas  Fitting  and  Plumbing  Co.  for  al- 
leged violations  of  the  ordinance  of  the  city  of  Galveston  with  regard  to 
licensing  plumbers.  Briefly  stated,  the  petition  alleges  that  the  plain- 
till  Albert  Robinson  is  a  competent  plumber  engaged  in  his  trade  and 
occupation  in  the  shop  of  his  father,  and  that  he  is  in  every  way  quali- 
fied to  pursue  such  occupation,  which  right  is  arbitrarily  denied  him  by 
the  defendants.  Allegation  is  made  that  the  city  of  Galveston  is  a  city 
within  this  State  having  a  system  of  underground  sewers  and  cesspools, 
and  comes  within  the  purview  of  an  Act  of  the  Legislature  of  the  State 
of  Texas  of  1897,  page  236,  wherein  it  is  provided  that  all  such  cities 
shall  have  a  board  of  examining  and  supervising  plumbers,  which  board 
shall  pass  upon  the  qualifications  of  all  persons  seeking  to  engage  in  the 
business  of  plumbing,  sets  out  how  such  board  shall  be  organized,  provides 
for  issuing  licenses,  and  imposes  a  fine  of  not  less  than  $20  nor  more 
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than  $250  for  a  violation  thereof.  That  the  city  of  Qalveston  has  passed 
an  ordinance  by  the  terms  of  which  it  has  created  its  own  Board  of  Ex- 
amining Plumbers^  and  has  required  all  persons  wishing  to  engage  in 
the  occupation  of  plumbing  to  go  before  said  board  and  stand  examina- 
tion. Said  ordinance  prohibits  persons  from  engaging  in  said  occupa- 
tion unless  they  have  received  a  license  under  said  ordinance,  and  pro- 
vides for  a  punishment  upon  conviction  before  the  City  Recorder  for  a 
violation  thereof  by  fine  in  the  sum  of  $10.  Allegation  is  made  that  the 
organization  of  said  board  under  the  city  ordinance  is  void  because  in 
conflict  with  the  State  law  upon  the  subject. 

"That  Albert  Robinson,  plaintiff,  is  in  all  ways  qualified  to  engage  in 
the  occupation  of  a  plumber,  and  that  he  so  engaged  without  objection 
from  the  city  of  Galveston  until  about  the  20th  day  of  October,  1906, 
when  he  was  arrested  by  the  authorities  of  the  city  of  Galveston  at  the 
instigation  of  the  defendant  Wilson;  that  the  said  Wilson  is  president 
or  chief  officer  of  the  local  plumbers*  union,  and  that  in  November, 

1905,  the  plaintiffs  Robinson  and  Witte,  as  master  plumbers,  entered 
into  contracts  with  said  plumbers'  union  by  the  terms  of  which  the  mem- 
bers of  said  plumbers*  unon  were  to  work  for  said  plaintiffs  for  one  year 
at  50  cents  per  hour,  and  it  was  provided  that  union  men  were  to  be 
employed  in  preference  to  nonunion  men.  That  the  son  of  plaintiff,  Al- 
bert Robinson,  worked  in  the  shop  side  by  side  with  members  of  said 
union,  though  not  a  member  thereof,  until  said  20th  day  of  October, 

1906,  when  the  union  men  employed  in  said  shop,  acting  on  the  advice 
of  defendant  Wilson,  refused  to  longer  work  for  plaintiffs  until  plain- 
tiff Robinson  should  require  his  son  to  join  the  union ;  that  it  was  pro- 
vided in  the  contract  of  employment  before  mentioned  that  labor  trou- 
bles between  the  parties  were  to  be  settled  by  an  arbitration  committee 
in  manner  pointed  out,  a  copy  of  which  agreement  was  attached  to  the 
petition,  marked  Exhibit  D,  which  contract  and  clause  was  broken  and 
repudiated  by  said  Wilson  and  members  of  said  union,  and  said  union 
presented  new  articles  of  agreement  to  plaintiffs  Robinson  and  Witte, 
and  demanded  that  they  enter  into  a  contract  providing  for  the  exclu- 
sive employment  of  members  of  said  union,  and  other  demands;  that 
said  contract  is  in  restraint  of  trade,  void  in  law,  and,  if  entered  into, 
plaintiffs  would  be  guilty  of  felony  by  the  penal  code  of  the  State  of 
Texas,  and  they  refused  to  sign  the  same;  copy  is  attached  in  plaintiffs' 
petition  and  marked  Exhibit  E.  Allegation  is  made  that  said  contract, 
if  entered  into,  would  be  in  restraint  of  trade  and  in  restraint  of  the  free 
pursuit  of  a  business  authorized  by  law,  and  would  prevent  free  com- 
petition in  the  emplojrment  of  competent  plumbers  in  the  city  of  Gal- 
veston. 

"That  plaintiffs  Robinson  and  Witte,  having  work  to  be  performed  in 
and  about  their  business,  and  said  journeymen  plumbers,  and  all  of 
them  in  the  city  of  Qalveston,  having  refused  to  work  unless  they  sign 
and  comply  with  their  unlawful  and  unreasonable  demands,  directed  the 
son  Robinson,  plaintiff,  to  perform  certain  plumbing  work;  whereupon, 
without  warrant  or  authority  of  law,  said  Geo.  H.  Wilson  instigated 
one  George  Klaus  to  make  a  complaint  before  the  Recorders  Court  of 
the  city  of  Galveston  against  said  Albert  Robinson,  charging  him  with 
following  the  vocation  and  occupation  of  a  plumber  without  first  having 
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leceived  a  license  from  said  city  of  Galveston^  and  to  answer  which 
charge  the  said  plaintifiF  stands  committed,  and  awaits  a  trial  in  the 
corporation  court  in  the  city  of  Galveston. 

^Tlaintiffs  charge  that  the  alleged  ordinances  of  the  city  of  Galveston 
are  void;  that  they  conflict  with  the  State  law  upon  the  same  subject; 
that  the  penalty  prescribed  ;for  the  violation  of  the  State  law  is  beyond 
the  jurisdiction  of  the  Recorders  Court;  that  the  licensed  plumbers,  and 
all  of  them,  of  the  city  of  Galveston,  have  banded  together  for  the  pur- 
pose of  enforcing  their  said  unlawful  demand,  and,  as  a  means  to  that 
end,  the  said  George  H.  Wilson  for  himself,  and  for  and  on  behalf  of 
the  union  plumbers  in  the  city  of  Galveston,  is  causing  the  arrest  of  all 
persons  seeking  to  do  plumbing  work  in  the  city  of  Galveston,  and  par- 
ticularly the  plaintiff,  Albert  Bobinson,  charging  them  with  having  vio- 
lated the  city  ordinance  above  referred  to,  whidx  charges  are  not  made 
in  the  furtherance  of  justice,  and  with  a  well-meant  desire  to  serve  the 
public  good,  but  for  his  own  selfish  and  unlawful  purpose,  and  for  the 
purpose  of  coercing  said  Bobinson  and  Witte  to  enter  into  an  unlawful 
contract  and  to  do  an  act  prohibited  by  the  laws  of  the  State  of  Texas 
and  punished  as  a  crime. 

^^ Allegation  is  made  that  the  said  Wilson  is  absolutely  insolvent,  and 
unable  to  respond  to  plaintiffs  in  damages ;  that  his  associates  are  many, 
whose  names  are  unknown  to  plaintiffs,  and  who  are  likewise  insolvent 
and  unable  to  respond  to  plaintiffs  in  damages ;  that  the  action  of  the 
said  Wilson  in  making  said  charges,  and  of  tiie  city  of  Galveston  in  re- 
ceiving and  prosecuting  same,  will  deprive  plaintiffs  of  the  services  of 
said  Albert  Bobinson  and  other  competent  workmen  and  plumbers,  and 
absolutelv  ruin  the  profitable  business  of  said  plaintiffs  for  many  years 
establish^  in  this  city,  for  which  they  have  no  adequate  and  proper 
remedy  at  law.  That  no  necessity  exists  for  the  passage  of  any  such 
arbitrary  restriction  on  the  right  of  persons  to  earn  a  living  by  honest 
employment;  that  said  ordinances  were  passed  at  the  special  instance, 
and  for  the  purpose  of  giving  said  Wilson  and  said  union  plumbers  a 
monopoly  in  the  trade  of  plumbing,  and  that  it  does  so.  Plaintiffs  fur- 
ther allege  that  there  are,  in  point  of  law  and  fact,  no  lawfully  licensed 
plumbers  in  the  city  of  Galveston;  that  no  full  board,  even  as  named 
and  appointed  by  the  ordinances,  has  ever  examined  plumbers ;  that  said 
board  has  never  been  constituted  lawfully;  that  C.  H.  Wilcox,  a  mem- 
ber of  said  board,  and  the  city  physician,  do  not  possess  the  necessary 
qualifications  to  sit  on  said  board,  by  reason  of  which  the  said  Albert 
Bobinson  has  as  good  a  right  to  exercise  a  trade  or  occupation  of  plumb- 
ing as  any  other  person  which  the  city  of  Galveston  permits  to  work  at 
said  trade  under  licenses  so  fraudulently  and  illegally  issued  and  ob- 
tained. 

'Tlaintiffs  prayed  for  an  injunction  restraining  the  defendants  from 
in  any  manner  or  form  attempting  to  enforce  any  of  the  provisions  of 
the  ordinance  complained  of  against  said  Albert  Bobinson,  or  any  other 
person  or  persons  employed  by  said  Bobinson  and  Witte,  from  pursuing 
the  trade  and  occupation  of  plumber  without  a  license  from  the  city  of 
Galveston,  or  from  doing  any  class  or  character  of  plumbing  work  in  said 
dty  of  Galveston.'* 

The  Board  for  the  Examination  of  Plumbers  created  by  the  city  ordi- 
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nance  sought  to  be  enjoined  is  composed  of  ^The  health  physician,  the 
city  engineer,  the  inspector  of  water  and  sewerage  plumbing,  a  master 
plumber  of  not  less  than  ten  years'  active  and  continuous  business  ex- 
perience, and  a  journeyman  plumber  of  not  less  than  five  years'  active, 
continuous,  practical  experience." 

This  ordinance  requires  all  persons  who  desire  to  engage  in  the  busi- 
ness of  plumbing  to  apply  to  and  obtain  a  license  from  this  board,  and 
makes  it  an  offense  for  any  one  to  engage  in  such  business  without  a 
license,  and  provides  that,  upon  conviction  therefor,  such  person  shall  be 
punished  by  a  fine  of  ten  dollars.  In  addition  to  the  provision  pre- 
scribing the  duties  of  the  board  in  the  matter  of  examination  of  appli- 
cants and  the  issuance  of  licenses,  the  ordinance  contains  other  pro- 
visions regulating  the  business  of  plumbing  applicable  to  local  conditions 
and  which  are  not  found  in  the  State  law  upon  tliat  subject. 

The  trial  court  sustained  a  general  demurrer  to  the  petition,  and 
plaintiffs  declining  to  amend,  their  suit  was  dismissed. 

Under  appropriate  assignments  appellants  ask  that  the  judgment  of 
the  court  below  be  reversed  because  the  city  of  Galveston,  being  a  munici- 
pal corporation  within  this  State,  having  underground  sewers  and  cess- 
pools, has  no  authority  to  enact  an  ordinance  regulating  and  licensing 
plumbers  in  conflict  with  the  State  law  upon  that  subject,  and  the  ordi- 
nance which  appellees  are  seeking  to  enforce,  to  the  injury  of  appel- 
lants, as  alleged  in  the  petition,  being  in  conflict  with  the  State  law 
upon  that  subject,  is  void,  and  under  the  facts  alleged  in  the  petition 
appellants  were  entitled  to  have  its  enforcement  enjoined. 

These  objections  to  the  judgment  will  be  considered  in  reverse  order 
to  that  in  which  they  are  presented. 

We  think  the  allegations  in  the  petition  of  injury  to  the  business  of 
the  plaintiffs,  George  E.  Eobinson  and  Gus  Witte,  caused  by  the  at- 
tempted enforcement  of  the  ordinance,  is  such  injury  to  property  rights 
as  would  entitle  said  plaintiffs  to  have  the  enforcement  of  said  ordi- 
nance enjoined  if  it  were  a  void  ordinance.  This  case,  upon  this  issue, 
cannot  be  distinguished  in  principle  from  the  case  of  City  of  Austin  v. 
Austin  City  Cemetery  Association,  87  Texas,  330. 

In  the  case  cited  it  is,  in  effect,  held  that  when  the  enforcement,  or 
attempted  enforcement  of  a  void  ordinance,  will  result  in  irreparable 
injury  to  property  rights,  the  person  whose  rights  are  thus  invaded  can 
enjoin  the  enforcement  of  such  ordinance.  The  allegations  of  said 
plaintiffs  that  the  enforcement  of  the  ordinance  will,  by  preventing 
them  from  securing  the  services  of  journeymen  plumbers,  greatly  in- 
jure their  plumbing  business,  brings  this  case  within  the  principle  an- 
nounced in  the  Austin  case.  On  the  other  hand,  we  do  not  think  the 
plaintiff,  Albert  Bobinson,  can  maintain  a  suit  for  injunction  upon  his 
allegations.  No  property  right  of  his  is  affected,  and  if  the  ordinance 
is  void  he  can  defeat  the  prosecution  against  him.  His  remedy  at  law 
being  complete  and  adequate,  he  is  not  entitled  to  an  injunction.  City 
of  Galveston  v.  Mistrot,  47  Texas  Civ.  App.,  63. 

It  seems  to  be  settled  by  the  decisions  of  the  Court  of  Criminal  Ap- 
peals that  no  city  or  town  in  this  State  can  enact  a  valid  ordinance  de- 
fining and  punishing  offenses  which  are  punishable  under  a  general 
law  of  the  State,    Ballard  v.  Dallas,  44  S.  W.,  864 ;  Ex  parte  Coombs, 
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38  Texas  Crim.  Eep.,  648;  Ex  parte  Wiekson,  47  S.  W.,  643.  That 
court  is  the  highest  tribunal  in  this  State  upon  all  matters  pertaining 
to  the  enforcement  of  the  criminal  law^  and  if  we  were  disposed  to 
doubt  the  soundness  of  these*  decisions  we  would  yet  feel  constrained  to 
follow  them  in  determining  the  validity  of  a  city  ordinance  prohibiting 
and  punishing  offenses  punishable  under  a  general  law  of  the  State. 
Commissioners  of  Nolan  County  v.  Beall,  98  Texas,  104. 

It  is  manifest,  however,  that  the  rule  that  a  city  ordinance  in  conflict 
with  a  State  law  upon  the  same  subject  is  void  can  have  no  logical  ap- 
plication unless  the  State  law,  with  which  the  particular  ordinance  con- 
flicts, is  intended  to  apply,  and  is,  in  fact,  applicable  and  operative  in 
the  city  in  which  such  ordinance  has  been  enacted. 

The  Act  of  li897,  referred  to  in  the  petition,  which  is  article  617h  to 
617m  of  Sayles^  Statutes,  requires  that  the  supervising  board  of  plumb- 
ers, whose  duty  it  shall  be  to  examine  applicants  for  a  plumber's  li- 
cense, shall  consist  of  "a  member  of  the  local  board  of  health,  the  city 
engineer,  the  chief  plumbing  inspector,  a  master  plumber  of  not  less 
than  ten  years'  active,  continuous  business  experience,  and  a  journey- 
man plumber  of  not  less  than  five  years'  active,  continuous,  practical 
experience."  This  statute  further  provides  that  said  board  shall  be 
appointed  by  the  mayor  and  local  board  of  health. 

The  city  of  Galveston  is  a  city  of  over  ten  thousand  inhabitants,  and 
for  a  number  of  years  its  municipal  government  has  been  under  special 
charter  granted  by  the  Legislature  of  this  State.  The  present  charter 
entrusts  the  city  government  to  a  board  of  four  commissioners  and  a 
presiding  officer,  designated  as  the  mayor  or  president.  This  board  of 
commissioners  has  charge  of  every  department  of  the  city  government, 
and  all  of  the  other  officers  of  the  city  are  appointed  by  it.  Section  19 
of  the  charter  requires  the  appointment  by  the  board  of  the  following 
officers,  "to  wit:  a  secretary;  treasure;  an  attorney;  a  recorder  or  judge 
of  the  corporation  court;  an  assessor  and  collector  of  taxes;  a  chief  of 
police;  a  chief  of  the  fire  department;  an  engineer,  who  shall  also  be  su- 
perintendent of  streets;  an  auditor;  a  secretary  of  waterworks  and  sew- 
erage department;  a  harbor  master;  a  sexton;  a  superintendent  of 
waterworks  and  sewerage;  an  engineer  of  the  waterworks;  an  assistant 
engineer  of  the  waterworks,  and,  if  deemed  necessary  by  the  board,  an 
inspector  of  waterworks  and  sewerage  plumbing;  an  assistant  chief  of 
police;  an  assistant  chief  of  the  fire  department,  and  an  assistant  city 
engineer.*'  These  are  the  only  oflBces  created  by  the  charter,  and  the 
city  has  no  board  of  health. 

While  the  Act  of  1897  in  general  terms  applies  to  all  cities  in  this 
State  having  a  system  of  underground  sewers  and  cesspools,  yet  from 
the  specific  provisions  of  said  Act  as  to  the  manner  of  the  organization 
and  appointment  of  the  board  of  examiners,  it  is  clear  that  it  cannot  be 
put  in  operation  in  the  city  of  Galveston  because  there  is  no  board  of 
health  in  said  city  to  act  with  the  mayor  in  appointing  said  board  of 
examiners,  and  no  member  of  a  board  of  health  who  can  be  appointed 
upon  said  board  of  plumbing  examiners,  as  required  by  the  statute,  and 
therefore  no  plumbing  board  .can  be  created  for  said  city  under  the 
terms  of  the  statute.  In  the  case  of  Caven  v.  Coleman,  100  Texas,  467, 
our  Supreme  Court  holds  that  the  Act  in  question  is  not  applicable  to 
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cities  which  do  not  have  the  officers  named  in  said  Act  as  necessary 
members  of  said  board.  We  think  this  holding  is  conclusive  of  this 
case. 

The  city  of  Galveston  is  expressly  authorized  by  its  charter  "to  regu- 
late and  control  plumbers  and  plumbing  works^  and  to  enforce  effi- 
ciency." Section  34,  chapter  37,  Special  Laws  of  Twenty-eighth  Legis- 
lature. There  being  no  general  law  of  the  State  upon  this  subject  ap- 
plicable to  said  city,  the  ordinance  in  question  was  a  proper  exercise  of 
the  powers  conferred  by  the  city  charter,  and  must  be  upheld. 

For  the  reasons  stated  we  are  of  the  opinion  that  the  judgment  of 
the  court  below  should  be  affirmed,  and  it  has  been  so  ordered. 

Affirmed. 


Sadie  Hicks  et  al.  v.  Texas  Loan  &  Investment  Company. 

Decided  June  13,  190S. 

Homestead — ^Xeohanio's  Lien — Change  In  Plant — ^Evldenoe. 

In  a  suit  by  the  transferee  of  a  mechanic's  contract  for  improvements  on 
a  homestead,  evidence  considered,  and  held  to  support  a  judgment  foreclosing 
the  mechanic's  lien.  The  fact  that  the  original  contract  contemplated  a  five- 
room  addition  to  a  three-room  house,  and  that  afterwards  the  plans  were  bo 
changed  as  to  make  an  eleven-room  house,  did  not  nullify  the  original  contract, 
it  appearing  that  no  fraud  was  practiced  upon  the  wife,  that  the  changes  were 
made  with  her  knowledge  and  consent,  that  the  additional  cost  was  paid  with 
money  obtained  from  another  source  and  did  not  increase  the  incumbrance  and 
that  the  money  borrowed  and  secured  by  lien  had  all  been  used  in  the  improve- 
ment of  the  homestead.  Paschall  v.  Pioneer  Savings  Co.,  19  Texas  Civ.  App., 
102,  distinguished. 

Appeal  from  the  District  Court  of  Galveston  County.  Tried  below 
before  Hon.  Lewis  Fisher. 

Stanley  Thompson,  for  appellant. — In  order  to  justify  a  conclusion  of 
law  by  a  court,  that  a  valid  and  subsisting  lien  exists  against  a  home- 
stead for  the  erection  of  improvements  thereon,  the  evidence  must  show : 
First,  a  contract  for  said  improvements,  specifying  the  kind  and  char- 
acter thereof  and  the  cost  thereof,  signed  and  acknowledged  by  the  hus- 
band and  wife  and  recorded.  Second,  that  the  contract  so  signed,  ac- 
knowledged and  recorded,  and  the  requirements  thereof,  were  per- 
formed. The  fact  that  another  and  diflFerent  contract  for  improvements 
was  performed,  or  that  certain  other  improvements  were  made  upon 
the  premises,  into  which  the  money  lent  was  used,  does  not  give  a  valid 
lien,  no  contract  therefor,  granting  a  lien,  ever  having  been  signed  or 
acknowledged.  Paschall  v.  Pioneer  Savings  Co.,  19  Texas  Civ.  App., 
102;  Ehodes  v.  Jones,  26  Texas  Civ.  App.,  569;  Taylor  v.  Huck,  65 
Texas,  238;  Lyon  &  Qribble  v.  Ozee,  66  Texas,  95;  Walker  v.  Woody,  40 
Texas  Civ.  App.,  346. 

In  order  to  estop  a  married  woman  the  testimony  must  show  that  she 
was  guilty  of  some  positive  act  of  fraud,  aud  in  this  case  the  evidence 
shows  no  act  of  fraud  on  the  part  of  Sadie  Hicks,  nor  does  it  show 
that  Wm.  Hicks  was  guilty  of  any  fraudulent  acts,  but  does  show  that 
he  informed  the  agent  of  appellee  of  the  change,  and  J.  E.  Pope,  the 
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agent  of  appellee  0.  K.'d  the  notes,  and  it  was  npon  this  0.  K.  that 
the  drafts  were  drawn  and  accepted  and  paid  by  the  appellee.  San 
Antonio  R.  E.  B.  &  L.  Assn.  v.  Stewart,  27  Texas  Civ.  App.,  299; 
Etheridge  v.  Price,  73  Texas,  597;  Johnson  v.  Bryan,  62  Texas,  626; 
HcLaran  v.  Jones,  89  Texas,  131. 

In  order  to  establish  and  fix  a  mechanic's  and  builder's  lien  upon  the 
homestead  of  a  family  in  the  State  of  Texas,  there  must  be  a  substan- 
tial performance  of  the  terms  of  the  contract,  and  the  improvements 
specified  in  the  contract  must  be  built  as  provided  for  in  the  contract. 
Paschal  v.  Pioneer  Savings  Co.,  19  Texas  Civ.  App.,  102;  Rhodes  v. 
Jones,  26  Texas  Civ.  App.,  569 ;  Taylor  v.  Huck,  65  Texas,  238 ;  Lyon 
4  Gribble  v.  Ozee,  66  Texas,  95 ;  Walker  v.  Woody,  40  Texas  Civ.  App., 
346. 

Mott  £  Armstrong,  for  appellee. — ^In  support  of  the  judgment,  cited : 
Pioneer  Building  &  Loan  Association  v.  Everheart,  18  Texas  Civ. 
App.,  192 ;  Walters  v.  Texas  Building  &  Loan  Association,  8  Texas  Civ. 
App.,  504;  First  National  Bank  v.  Campbell,  46  S.  W.,  846;  Pioneer 
Savings  and  Loan  Company  v.  Edwards,  12  Texas  Civ.  App.,  556; 
Banks  v.  House,  50  S.  W.,  1023 ;  Lippencott  v.  York,  86  Texas,  276. 

PLEASANTS,  Chief  Justice. — ^This  is  a  suit  brought  by  appellee 
against  appellant,  Sadie  Hicks,  and  her  husband,  William  Hicks,  to 
recover  npon  three  promissory  notes  for  $400  each  executed  by  said  de- 
fendants in  favor  of  William  Smith  and  transferred  and  assigned  to 
appellee  by  said  Smith,  and  to  foreclose  a  mechanic's  lien  upon  lots  5 
and  6  in  block  12  in  Cascara  Addition  to  the  city  of  Houston,  given 
by  said  defendants  to  secure  the  pa}rment  of  said  notes. 

The  defendants  answered  by  general  demurrer  and  general  denial, 
and  further  pleaded  that  the  property  upon  which  the  lien  was  sought 
to  be  enforced  was  their  homestead  at  the  time  said  lien  was  created, 
and  that  Smith  had  failed  to  carry  out  the  contract  in  consideration  of 
which  said  notes  and  lien  were  given,  and  had  failed  to  construct  the 
improvements  required  by  said  contract  or  any  improvements  of  any 
kind  upon  said  premises,  and  therefore  the  consideration  for  said  notes 
had  wholly  failed  and  said  lien  was  unenforceable  and  void. 

Before  the  trial  in  the  court  below  William  Hicks  died  and  his  minor 
children  were  made  parties. 

The  trial  in  the  court  below  without  a  jury  resulted  in  a  judgment  in 
favor  of  plaintiff  for  the  sum  of  $1,200,  principal  of  said  notes  with 
interest  thereon  from  the  date  of  the  notes,  and  for  foreclosure  of  the 
mechanic's  lien  upon  the  property  described  in  the  petition.  The  trial 
jndge  filed  the  following  conclusions  of  fact  which,  with  the  modification 
hereinafter  indicated,  we  adopt  as  our  findings  of  fact. 

'TBy  an  instrument  dated  August  31,  1903,  duly  executed  and  ac- 
knowledged by  Wm.  M.  Hicks  and  Sadie  Hicks,  his  wife,  upon  the  one 
part,  and  Wm.  Smith  upon  the  other  part,  the  said  Smith  agreed  to  fur- 
nish work  and  materials  to  be  used  in  constructing  improvements  upon 
the  property  described  in  the  pleadings,  which,  at  the  time,  was  the 
homestead  of  Hicks  and  wife,  and  Hicks  and  wife,  in  pursuance  of  the 
contract,  at  the  time  of  its  execution  made  and  delivered  to  Smith  their 
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three  promissory  notes,  each  for  the  sum  of  $400,  of  date  August  31, 
1903,  by  which  they  promised  to  pay  to  Smith,  or  order,  the  several 
sums  called  for  by  said  notes,  with  interest  thereon  from  date  at  the 
rate  of  ten  percent  per  annum,  the  notes  reciting  that  the  first  note  was 
to  be  paid  when  the  frame  of  the  house  was  up,  and  the  second  note 
when  the  roof  was  on  and  tlie  floors  laid,  and  the  third  note  when  the 
improvements  were  completed. 

"It  was  contemplated  by  all  the  parties  to  the  contract  of  August  31, 
1903,  that  said  Smith  would  transfer  to  the  plaintiff  the  indebtedness 
evidenced  by  the  notes,  together  with  the  lien  securing  the  same,  and 
that  the  plaintiff  for  the  accommodation  of  Hicks  and  wife  would  extend 
the  time  of  pajment  of  the  indebtedness.  This  contract  was  later,  on 
the  third  day  of  October,  1903,  filed  for  record  by  the  plaintiff  in  the 
oflSce  of  the  county  clei^k  of  Harris  County.  After  the  execution  of  the 
contract  of  August  31,  1903,  Smith,  by  written  instrument,  which  is 
attached  to  and  which  is  under  the  same  cover  as  the  main  contract, 
transferred  to  the  plaintiff  the  indebtedness  evidenced  by  the  notes  and 
all  rights  of  lien  securing  the  indebtedness.  On  the  Ist  day  of  October, 
1903,  and  10th  day  of  October,  1903,  and  the  20th  day  of  November, 
1903,  Wm.  Smith,  the  contractor,  in  Houston,  drew  three  drafts  upon 
the  plaintiff,  each  for  the  sum  of  $400,  payable  to  the  Texas  &  Louisi- 
ana Lumber  Company,  a  company  engaged  in  furnishing  building  ma- 
terials, and  at  the  time  of  drawing  the  several  drafts  delivered  them  to 
W.  M.  Hicks  for  the  purpose  of  being  delivered  to  the  Lumber  Com- 
pany for  transmission  to  Galveston,  for  collection  from  the  plaintiff. 

The  drafts  were  promptly  forwarded  by  the  Lumber  Company  to 
the  plaintiff  by  whom  they  were  promptly  paid.  The  money  collected 
upon  the  drafts  was  in  part  used  for  the  payment  of  materials  furnished 
by  the  Lumber  Company  that  went  into  the  construction  of  improve- 
ments upon  the  lots  described  in  the  pleadings,  and  the  balance  of  the 
money  was  delivered  by  the  Lumber  Company  to  Hicks,  or  upon  his 
orders,  and  was  used  in  paying  for  labor  in  erecting  the  improvements 
upon  said  property.  The  drafts  which  were  drawn  by  Smith  upon  the 
plaintiff,  and  which  were  paid  by  the  plaintiff,  were  drawn  under  and 
in  pursuance  of  the  contract  and  arrangement  of  August  31,  1903, 
Smith  had  no  right  to  procure  any  money  from  the  plaintiff  except 
under  and  in  pursuance  of  the  contract  and  arrangement  of  August  31, 
1903.  To  the  first  draft  drawn  by  Smith  on  plaintiff  was  attached  note 
number  one  made  by  Hicks  and  wife,  dated  August  31,  1903,  for  $400, 
and  to  the  second  draft  was  attached  the  second  note  for  $400  made 
by  Hicks  and  wife,  and  to  the  third  draft  was  attached  the  third  note 
for  $400,  made  by  Hicks  and  wife,  these  notes  having  been  executed 
and  delivered  to  Smith  contemporaneously  with  the  contract  of  Angust 
31,  1903.  The  notes  which  were  attached  to  the  drafts  and  presented  to 
the  plaintiff  for  payment  at  Galveston,  bore  the  endorsement  of  the 
said  Smith,  making  them  payable  to  the  plaintiff  company.  The  notes 
at  the  time  of  the  drawing  of  the  drafts  in  Houston  were  delivered  by 
Smith  to  Wm.  M.  Hicks  for  the  purpose  of  being  attached  to  the  drafts, 
and  to  the  end  that  the  money  evidenced  by  the  drafts  should  be  col- 
lected from  the  plaintiff.  I  find  that  the  parties  to  the  contract  of  Au- 
gust 31,  1903,  did  not  abandon  it,  but  that,  in  fact,  Smith,  the  con- 
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tractor,  procured  from  the  plaintiff  company  the  sum  of  $1,200,  which 
was  used  for  work  and  materials  in  constructing  improvements  on  the 
Baid  property,  and  that  but  for  the  contract  of  August  31,  1903,  Smith 
could  not  have  procured  any  money  upon  his  drafts  or  otherwise  from 
the  plaintiff  company.  The  improvements  were  completed  about  the 
time  of  the  payment  of  the  last  draft.  Hicks,  in  making  application  to 
the  plaintiff  company  with  a  view  of  arranging  for  the  procuring  of 
money  for  the  erection  of  improvements  upon  said  property,  stated  that 
the  improvements  contemplated  would  consist  of  a  five  room  addition 
to  a  three  room  house  already  upon  the  property.  After  or  about  the 
time  that  work  upon  the  improvements  was  begun.  Hicks  came  into  the 
possession  of  money  which  he  had  not  theretofore  had,  and  thereupon 
enlarged  his  ideas  of  building  a  residence  and  used  the  money  which  he 
had  just  recently  acquired,  or  a  part  thereof,  together  with  the  money 
which  was  above  acquired  from  the  plaintiff  upon  the  drafts  drawn  by 
Smith,  in  constructing  the  house,  which  upon  completion  contained 
eleven  rooms.  Smith  worked  upon  the  improvements  throughout  their 
construction,  but  testified  that  he  was  working  by  the  day.  The  plain- 
tiff company  had  no  knowledge  or  notice  that  there  had  been  any  change 
of  ideas  or  plans  by  Hicks,  and  supposed  up  to  the  filing  by  the  defend- 
ants of  their  pleadings  in  this  suit  that  the  improvements  had  been  built 
in  every  respect  upon  the  plans  and  requirements  outlined  in  the  con- 
tract of  August  31,  1903.  The  improvements  as  erected  consisted  of  a 
dwelling  house  well  adapted  to  the  needs  of  a  family.  No  liens  of  any 
character,  except  the  lien  of  the  contract  of  August  31,  1903,  were  con- 
tracted for,  or  created  upon  the  improvements  that  were  erected.  The 
enlarged  plan  of  the  house  was  followed  out  solely  by  the  dictation  of 
Hicks,  and  this  enlarged  plan  was  fully  known  to  Mrs.  Hicks  at  the 
time  it  was  conceived,  and  at  the  time  it  was  carried  into  execution. 
No  notification  was  at  any  time  given  by  anyone  to  the  plaintiff  com- 
pany that  there  had  been  any  so-called  abandonment  of  the  contract  of 
August  31,  1903,  or  that  a  larger  house  would  be  erected  than  original- 
ly contemplated.  Mrs.  Hicks  made  no  objection  to  the  plaintiff  com- 
pany or  to  Smith  or  to  any  one  else  about  the  building  of  the  larger 
house.  Mrs.  Hicks,  according  to  her  testimony,  differed  in  her  ideas 
as  to  a  larger  house  being  desirable,  as  Mr.  Hicks  thought  was  de- 
sirable. Any  difference  of  views  that  she  may  have  entertained  from 
Mr.  Hicks  was  confined  to  conversation  between  them,  and  in  this  mat- 
ter, if  she  differed  in  judgment,  she  yielded  her  judgment  to  the  judg- 
ment of  her  husband.  There  was  no  thought  or  intention  at  any  time 
on  the  part  of  either  Mr.  or  Mrs.  Hicks  or  Wm.  Smith  of  not  having  the 
Loan  dompany  furnish  the  $1,200  for  the  construction  of  improvements 
upon  said  property;  on  the  contrary,  the  money  was  procured  from  the 
plaintiff  company  under  and  in  pursuance  and  in  contemplation  of  the 
contract  of  August  31, 1903,  and  upon  no  other  basis. 

"I  find  that  there  was  no  abandonment  of  the  contract  of  August  31, 
1903,  but  that  under  this  contract  the  sum  of  $1,200  was  furnished  by 
Smith  and  was  procured  from  the  plaintiff  company  and  was  used  for 
the  payment  for  work  and  materials  in  constructing  improvements  upon 
said  property.  Two  pa3rments  of  interest,  one  of  $9  and  the  other  of 
$10  were  paid  on  account  of  the  indebtedness  evidenced  by  the  notes,  but 
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no  other  payments;  with  these  exceptions  the  entire  indebtedness  re- 
mains unpaid.  After  the  improvements  were  completed  plaintiif  com- 
pany offered  to  extend  the  time  of  payment  of  the  indebtedness,  and  had 
presented  by  a  notary  public  to  Hicks  and  wife  a  draft  of  a  new  note 
and  deed  of  trust  extending  time  of  payment  of  the  indebtedness.  These 
papers  Hicks  and  wife  declined  to  sign,  and  have  declined  to  pay  any- 
thmg  upon  the  indebtedness/' 

By  their  first  assignment  of  error  appellants  complain  of  the  finding 
of  fact  by  the  trial  court  that  the  original  contract,  under  which  appel- 
lee claims  a  lien  upon  the  property  involved  in  this  suit,  was  not  aban- 
doned by  the  parties  thereto. 

We  think  this  finding  is  sustained  by  the  evidence.  It  is  true  that 
Mrs.  Hicks  testified  that  the  house  mentioned  in  the  contract  was  never 
built  and  that  the  contractor,  William  Smith,  never  built  any  other 
house  for  herself  and  husband,  and  that  she  never  signed  any  contract 
for  the  eleven  room  house  that  was  built  on  the  premises.  William 
Hicks'  depositions  were  in  evidence  and  he  stated  therein  that  no  im- 
provements were  placed  on  the  property  under  the  original  contract. 
Smith  also  testified  that  he  did  not  build  the  five  room  house  mentioned 
in  the  contract,  nor  any  other  house  for  Hicks  and  wife.  Notwith- 
standing these  general  statements  by  these  witnesses  the  undisputed 
evidence  shows  that  a  house  of  eleven  rooms  was  built  upon  the  prem- 
ises and  that  the  $1,200  which  Hicks  and  wife  had  borrowed  from  ap- 
pellee for  the  purpose  of  making  improvements  upon  said  premises,  was 
all  used  to  pay  for  material  and  labor  that  went  into  the  construction  of 
said  house.  The  evidence  further  shows  that  Mrs.  Hicks  knew  that  the 
change  in  the  original  plan  from  a  five  to  an  eleven  room  house  had 
been  made,  and  that  the  money  she  and  her  husband  had  contracted  to 
borrow  from  the  appellee  was  being  advanced  by  appellee  and  used  in 
the  construction  of  the  eleven  room  house.  Smith  mav  not,  as  eon- 
tractor,  have  built  the  eleven  room  house,  but  the  undisputed  evidence 
shows  that  he  assisted  in  its  construction  and  drew  all  of  the  drafts  upon 
which  the  money  borrowed  from  appellee  was  paid. 

Under  these  facts  it  can  not  be  said  that  there  was  an  abandonment 
of  the  contract. 

There  was  a  change  in  the  original  understanding  as  to  the  size  of 
the  house  that  would  be  built,  but  we  do  not  think  this  change  can  be 
held  to  have  abrogated  the  contract. 

The  contract  contains  the  following  provisions:  "It  is  contemplated 
that  the  Texas  Loan  &  Investment  Company  of  Galveston,  Texas,  will 
purchase  the  indebtedness  hereinbefore  mentioned,  and  all  and  every 
right  and  lien  securing  the  same,  and  it  is  expressly  understood,  stipu- 
lated and  agreed  between  the  parties  to  this  instrument,  and  the  said 
Texas  Loan  &  Investment  Company,  that  upon  the  purchase  bv  said 
company  of  said  indebtedness,  and  of  each  and  every  part  thereof  that  it 
shall  purchase,  it  shall  have  a  lien  for  each  and  every  such  purchase, 
and  shall  be  subrogated  to  all  and  every  right  of  the  said  party  of  the 
second  part,  and  such  indebtedness  so  purchased,  and  each  and  everj 
lien  securing  the  same,  shall  be  in  no  wise  dependent  upon  the  full 
and  final  completion  and  execution  of  this  contract;  but  the  indebted- 
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nesSy  and  each  and  every  part  thereof  so  purchased  shall  be  absolutely 
secured  by  lien  to  the  extent  of  such  purchase.'' 

This  shows  that  the  transaction  was  in  effect  a  loan  by  the  appellee 
to  Hicks  and  wife  for  the  purpose  of  improving  their  homestead.  The 
money  so  loaned  was  used  by  said  Hicks  and  wife  for  the  purposes  for 
which  it  was  borrowed.  The  fact  that  at  the  time  they  made  this 
loan  they  contemplated  having  a  five  room  house  built  and  that  there- 
after they  concluded  to  build  a  larger  house,  does  not  affect  the  validity 
of  the  lien  given  for  the  security  of  said  loan. 

There  was  no  diversion  of  the  money  loaned  to  any  use  other  than 
that  for  which  it  was  borrowed  and  for  which  the  lien  given  by  Hicks 
and  wife  upon  their  homestead  was  authorized  under  the  Constitution, 
and  the  change  in  the  size  of  the  house  was  not  in  fraud  of  any  right 
of  the  wife,  the  undisputed  evidence  showing  that  all  of  the  additional 
costs  of  the  improvements  were  paid  by  the  husband  and  that  there  is 
no  lien  upon  the  property  except  that  in  favor  of  appellee. 

The  case  of  Paschall  v.  Pioneer  Savings  Co.,  19  Texas  Civ.  App.,  103, 
relied  on  by  the  appellants,  presents  an  entirely  different  question  from 
that  presented  here.  In  that  case  the  plaintiff  Loan  Company  had 
contracted  with  Paschall  and  wife  to  construct  for  them  a  dwelling 
house  in  accordance  with  plans  and  specifications  which  were  made  a 
part  of  the  contract,  and  in  consideration  therefor  said  defendants 
agreed  to  pay  the  sum  of  $1,500  to  be  secured  by  a  lien  upon  the  prem- 
ises. The  defendants  contended,  and  the  court  found  from  the  facts 
in  that  ease,  that  a  part  of  the  money  which  was  to  have  been  used  in 
the  construction  of  the  house  was  diverted  to  other  purposes,  that  the 
house  actually  constructed  was  very  inferior  to  the  one  contracted  for, 
and  there  had  been  no  substantial  compliance  by  the  plaintiff  with  the 
terms  of  the  contract.  Upon  these  facts  the  court  held  that  the  plain- 
tiff in  that  case  had  acquired  no  lien  upon  the  defendants'  homestead. 

From  the  finding  of  facts  before  set  out  it  is  seen  that  none  of  the 
facts  upon  which  the  opinion  in  the  case  cited  is  based  are  present  in 
this  case. 

The  record  shows  that  J.  E.  Pope,  who  was  a  local  agent  of  appellee 
at  Houston  and  whose  duty  it  was  to  see  that  the  work  on  the  improve- 
ments erected  on  the  defendants'  premises  had  reached  the  stage  which 
authorized  the  payment  of  the  several  notes  in  accordance  with  their 
terms,  and  who  did  perform  this  duty^  and  marked  each  of  the  drafts 
drawn  on  appellee  "0.  K.,"  knew  that  the  change  in  the  size  of  the 
building  had  been  made.  We  think  this  was  notice  to  appellee  of  said 
change,  and  we  so  find.  We  do  not  think,  however,  that  this  fact  is  at  all 
material. 

Upon  the  facts  found  we  think  the  trial  court  correctly  held  that 
appellee  had  a  lien  upon  the  premises  to  secure  the  notes  sued  on,  and 
the  judgment  foreclosing  such  lien  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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D.  B.  Thomas  et  al.  v.  J.  A.  Matthews  et  al. 

Decided  June  13,  1908. 

1. — Praotioe  on  Appeal— VniUed  Statement  of  Faoti. 

A  statement  of  facts  which  does  not  appear  to  have  been  filed  by  the  clerk 
of  the  trial  court  will  not  be  considered  on  appeal,  and  in  passing  on  the 
judgment  appealed  from  the  only  question  which  can  be  considered  by  the  ap- 
pellate court  is  whether  or  not  the  judgment  was  such  a  one  as  could  have 
been  rendered  under  the  pleadings. 

t.— Will — Conttmotion— Jurifdietion. 

The  District  Court  of  the  county  in  which  a  will  has  been  probated  has 
jurisdiction  to  construe  a  will  the  provisions  of  which  are  of  doubtful  meaning. 

S.— Same— Feet  of  Exeeutort. 

A  will  provided  that  "Said  executors  and  their  successors  shall  be  paid  for 
their  services  in  executing  this  trust  one-half  the  fees  allowed  by  law  in  snch 
cases."  The  will  imposed  upon  the  executors  the  duties  of  guardian  for  minor 
legatees.  Held,  that  the  executors  were  entitled  to  one-half  the  fees  allowed  by 
article  2780,  Sayles'  Revised  Statutes,  to  guardians. 

4. — Same— Power  of  Executors — ^Edease  of  Liens. 

By  the  terms  of  a  will  the  title  to  property  of  the  estate  was  specifically 
vested  in  the  executors  for  the  use  of  the  beneficiaries ;  this  fact  together  with  the 
duty  imposed  upon  them  to  make  collections  of  the  debts  due  the  estate,  evi- 
denced an  implied  authority  in  them  to  execute  the  necessary  releases. 

6. — Same— Title  of  DeTlseei. 

Will  considered,  and  held,  while  the  evident  purpose  of  the  testator  was 
to  yest  only  a  life  estate  in  his  real  property  in  his  wife  and  children  with  re- 
mainder to  his  grandchildren,  such  was  not  his  intention  with  reference  to  such 
real  estate  as  might  be  acquired  by  the  executors  whether  as  an  incident  to  the 
administration  of  the  estate  in  making  collections,  or  in  the  exercise  of  the 
power  conferred  on  them  to  make  investments  in  such  property. 

Appeal  from  the  District  Court  of  Throckmorton  County.  Tried  be- 
low before  Hon.  CuUen  C.  Higgins. 

B.  F.  Reynolds,  for  appellants. 

J.  L.  Blanton,  W,  T.  Andrews  and  J,  H,  Barwise,  for  appellees.  In 
support  of  the  judgment  of  the  court,  cited :  Thornton  v.  Zea,  39  S. 
W.,  595,  holding  that  District  Court  has  authority  to  construe  a  will; 
Huddleston  v.  Kempner,  87  Texas,  373 ;  Harris  v.  First  Nat.  Bank,  45 
S.  W.,  311;  Rev.  Stats.,  arts.  2780,  2781,  2644,  2639,  2633;  Dwyer  v. 
Kalteyer,  68  Texas,  554. 

SPEER,  Associate  Justice. — ^This  is  a  suit  by  the  executors  for 
the  construction  of  the  following  will: 

'The  State  of  Texas,  ) 

County  of  Throckmorton.     ) 

*^now  all  men  by  these  presents :  That  I,  E.  P.  Davis,  of  Throck- 
morton County,  Texas,  do  make  and  publish  this  my  last  will  and  testa- 
ment. 
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<<lgt. — ^I  desire  all  my  debts  and  funeral  expenses  paid  as  soon  after 
my  death  as  convenient. 

"2d. — I  nominate,  constitute  and  appoint  J.  A.  Matthews  and  A.  H. 
Carrigan  as  my  executors  of  this  my  last  will  and  testament.  Said 
executors  shall  be  required  only  to  give  bond  in  a  sum  double  the  ap- 
praised value  of  my  personal  property  at  the  time  this  will  is  probated. 
Said  executors  and  their  successors  shall  be  paid  for  their  services  in 
executing  this  trust  one-half  (%)  the  fees  allowed  by  law  in  such  cases. 
The  court  probating  this  will  may  appoint  a  substitute  executor  or 
executors  to  carry  out  the  trust  herein  provided  for  in  the  event  of  a 
refusal  or  failure  of  the  executors  herein  named  to  act  or  in  the  event 
of  the  death  or  inability  of  any  of  said  executors  to  act,  but  said  ap- 
pointment shall  not  be  made  except  the  appointee  or  appointees  are  ac- 
ceptable to  all  adult  beneficiaries  named  herein,  and  that  shall  be  ex- 
pressed in  writing. 

"3d. — It  is  my  will  and  desire  that  all  monies  due  me  shall  be  col- 
lected as  soon  as  possible. 

"4th. — ^I  give  and  bequeath  to  my  wife  all  my  household  and  kitchen 
furniture  and  effects  of  every  kind. 

"5th. — I  give  and  bequeath  to  my  wife  and  children  all  my  real  estate 
only  for  their  natural  lives,  and  the  remainder  to  go  to  the  children  of 
my  said  children,  and  my  wife  shall  only  receive  a  child's  portion  of 
my  estate  for  life.  If  I  have  five  children  surviving  me,  it  is  my  will 
that  my  wife  and  each  of  said  children  receive  a  life  estate  of  one- 
sixth  of  my  real  estate,  according  to  value,  and  in  the  event  I  shall 
have  more  or  less  children  at  the  date  of  my  death,  then  the  real  estate 
shall  be  divided  according  to  value  and  not  quantity  among  my  wife 
and  children  according  to  number.  In  the  event  of  the  death  of  my 
wife,  then  the  estate  for  life  herein  devised  her  shall  descend  to  my 
children  for  their  natural  lives  and  the  remainder  to  my  grandchildren. 
In  the  event  of  the  death  of  any  of  my  children  without  issue,  then 
the  life  estate  held  by  said  child  or  children  so  dying  without  issue  shall 
be  distributed  equally  among  my  wife  and  children  then  surviving,  for 
their  natural  lives  and  the  remainder  to  my  said  grandchildren.  In  the 
event  of  the  death  of  any  of  my  children  leaving  issue,  then  the  issue  of 
my  children  shall  inherit  the  remainder  of  the  estate  so  held  by  my 
child  so  dying  with  issue.  If  any  of  my  children  should  die  leaving 
issue  and  after  that  any  of  my  children  should  die  without  issue,  then 
the  issue  of  my  child  or  children  surviving  their  said  parent  or  parents 
shall  be  entitled  absolutely  to  the  shares  of  my  estate  his  or  their  par- 
ents should  be  entitled  for  life.  It  is  my  will  and  desire  and  1  so 
bequeath  only  a  life  estate  in  my  real  property  equally  according  to 
value  among  my  wife  and  children  and  the  absolute  fee  simple  estate 
of  my  real  property  I  bequeath  to  my  grandchildren  per  stirpes  and  not 
per  capita  according  to  value.  I  authorize  my  said  executors  to  divide 
my  real  estate  according  to  value  as  soon  as  practicable  and  have  an 
order  entered  of  record  on  the  minutes  of  the  court  probating  this 
will,  allotting  to  my  wife  and  children  their  respective  shares  for  life, 
and  my  wife  shall  have  immediate  control  of  her  shares;  my  children 
shall  have  possession  of  their  shares  respectively,  as  soon  as  each  becomes 
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of  age  or  as  soon  as  they  marry.  My  executors  shall  have  possession  of 
my  real  estate  imtil  it  has  been  divided  and  allotted  as  above  provided 
and  the  net  income  from  it  shall  become  the  property  of  the  child  to 
whom  it  is  allotted. 

"6th. — I  give  to  my  wife  and  children  in  equal  parts  all  the  personal 
property  I  may  die  possessed  of.  I  direct  that  my  executors  divide  my 
cattle,  horses,  hogs  and  ranch  personal  property  of  every  kind  equally 
among  my  wife  and  children  according  to  value,  and  in  doing  so  may 
sell  any  or  all  of  it  as  to  them  may  seem  proper.  My  executors  may 
sell  the  personal  properly  of  any  one  or  all  of  the  personal  property 
of  any  of  the  minor  devisees  of  my  personal  property.  The  bank  stock 
or  any  other  corporation  stock  owned  by  me  at  my  death  shall  not  be 
sold  by  my  executors  unless  it  becomes  necessary  for  the  interest  of 
my  minor  children.  It  is  my  will,  desire  and  bequest  that  my  minor 
children  shall  have  no  guardian  of  the  estate  hereby  bequeathed  to  them, 
but  my  said  executors  and  their  successors  have  full  possession  and 
control  over  all  the  real  and  personal  estate  hereby  bequeathed  them, 
the  same  as  if  they  were  guardians  of  their  estates  by  appointment  of 
court.  My  executors  shall  invest  all  the  money  of  my  minor  children 
upon  the  same  security  and  in  the  same  manner  now  provided  by  law  in 
the  case  of  guardians.  For  the  purpose  of  providing  my  executors  with 
full  power  over  the  estates  of  my  minor  children  herein  designated,  I 
grant  to  my  said  executors  possession  and  control  of  the  property  here- 
in bequeathed  to  my  minor  children  for  the  use  and  benefit  of  my 
said  minor  children  until  they  shall  each  marry  or  attain  the  age  of 
21  years,  and  then  the  said  minor  children  upon  their  marriage  or 
attaining  majority  shall  receive  his  or  her  pro  rata  portion  of  my  estate. 
My  executors  shall,  out  of  the  income  of  the  estate  herein  granted  to  my 
mmor  children,  care  for,  provide  all  necessary  means  for  the  education 
and  maintenance  of  my  minor  children  until  they  shall  attain  the  age 
of  21  years  or  marry,  but  each  child  shall  receive  only  the  income  from 
his  or  her  pro  rata  share  of  the  estate  bequeathed  them  herein. 

"7th. — I  direct,  require  and  empower  the  court  probating  this  will  to 
require  annually  on  the  first  of  each  January  after  my  death,  a  full 
statement  under  oath  from  my  executors,  as  to  all  money  or  other  prop- 
erty they  shall  receive  and  what  disposition  they  have  made  of  same; 
also  to  inquire  annually  on  the  first  day  of  January  of  each  year  as  to 
the  sufficiency  of  the  sureties  of  my  said  executors,  and  if  not  satisfied 
with  the  sufficiency  of  said  sureties  to  require  my  said  executors  or  their 
successors,  to  give  new  security  in  30  days  after  being  notified  so  to  do, 
and  if  said  request  is  not  complied  with  in  said  30  da3rs,  then  said  court 
is  to  appoint  a  successor  or  successors  to  carry  out  this  trust. 

"9th. — ^The  bequest  herein  provided  for  includes  all  my  separate  estate 
and  all  the  community  property  of  my  wife  and  myself,  and  I  have  dis- 
posed of  all  of  it  in  the  manner  in  which  I  wish  it  to  be  used,  held  and 
owned. 

"Witness  my  hand  this  21st  day  of  Sept,  1897.  E.  P.  Davis. 

"Witnessed  by :    N.  Henderson,  A.  H.  Carrigan  and  R.  Cobb.'* 

The  statement  of  facts  contained  in  the  record  does  not  appear  ever 
to  have  been  filed  by  the  district  clerk,  and  we  decline  to  consider  the 
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same.  The  only  question,  therefore,  which  we  are  called  upon  to  decide 
is  whether  or  not  the  judgment  of  the  District  Court  is  such  a  one  as 
could  have  been  rendered  under  the  pleadings.  A  copy  of  the  will  was 
attached  to  plaintiffs  petition,  and  while  the  petition  contained  a 
prayer  for  the  construction  of  the  will  **fully  and  completely  so  that  no 
question  can  or  should  arise,''  yet  its  specific  allegations  reasonably  show 
the  necessity  for  a  construction  of  those  parts  actually  construed  by  the 
trial  court. 

The  judgment  rendered  was  as  follows :  "1.  That  in  the  second  para- 
graph of  said  will  it  is  provided  that  said  executors  therein  named  shall 
be  paid  for  their  services  for  executing  the  trusts  therein  imposed  upon 
them  one-half  the  fees  allowed  by  law  in  such  cases,  which  clause  of  said 
will  this  court  construes  that  plaintiffs  as  such  executors  shall  be  en- 
titled to  as  their  compensation  under  the  terms  of  said  will  two  and 
one-half  percent  of  all  moneys  collected,  and  also  the  sum  of  two  and 
one-half  percent  of  all  moneys  paid  out  by  them  as  such  executors  on 
behalf  of  the  said  estate  of  E.  P.  Davis,  deceased;  and  also  that  the  said 
plaintiffs  shall  be  entitled  to  the  sum  of  two  and  one-half  percent  of 
money  received  by  them  as  trustees  of  the  estate  of  the  said  minor 
children  (defendants  herein)  under  the  terms  of  said  will,  and  the  sum 
of  two  and  one-half  percent  of  all  moneys  paid  out  by  them  as  such 
trustees  as  aforesaid,  and  that  the  above  compensation  includes  two  and 
one-half  percent  on  all  moneys  loaned  and  invested  by  them  as  such 
trustees  for  the  benefit  of  said  minor  children,  and  the  sum  of  two  and 
one-half  percent  of  all  moneys  collected  by  them  as  such  trustees  on 
such  loans  and  investments  aforesaid,  but  that  no  fees  shall  be  allowed 
such  executors  for  payments  to  themselves  as  trustees,  and  that  plaintiffs 
shall  be  entitled  to  all  expenses  incurred  in  the  management  of  said 
estate  of  said  E.  P.  Davis,  deceased,  and  of  said  minor  children  as  now 
provided  by  law  for  guardians  and  executors. 

"2.  And  the  court  further  construes  said  will  to  give  and  grant  to 
said  plaintiffs  as  executors  and  trustees  as  aforesaid  the  power  and 
authoriiy  to  make,  execute  and  deliver  all  releases  of  incumbrances  and 
liens  of  every  kind  and  nature  on  any  real  estate  held  for  the  benefit 
of  said  estates  of  E.  P.  Davis,  deceased,  and  said  minor  defendants,  and 
also  gives  and  grants  to  said  plaintiffs  as  such  trustees  full  power  and 
authority  to  bargain,  sell  and  convey  any  and  all  lands  acquired  by  them 
as  such  executors  and  trustees  for  the  benefit  of  said  estate  since  the 
death  of  said  E.  P.  Davis,  deceased. 

"3.  And  the  court  further  construes  said  will  to  give  and  grant  to 
said  plaintiffs  as  said  trustees  and  executors  the  authority  to  sell  and 
convey  or  allot  and  distribute  to  any  of  the  defendants  (legatees)  any 
lands  acquired  by  said  executors  and  trustees  since  the  death  of  said 
E.  P.  Davis,  deceased,  and  that  the  title  so  conveyed  shall  be  a  fee  simple 
title  free  from  any  of  the  limitations  imposed  by  the  terms  of  said  will 
upon  the  lands  owned  by  the  testator  at  the  time  of  his  death.  The 
said  executors  are  directed  to  pay  the  costs  of  this  proceedings  out  of 
the  funds  of  said  estate.'' 

The  District  Court  of  Throckmorton  County  had  jurisdiction  to  con- 
strue the  will  in  controversy  (Thornton  v.  Zea,  39  S.  W.,  595,  and  au- 
thorities there  cited),  and  we  think  the  pleadings,  together  with  the  at- 
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tached  will,  authorized  the  judgment  rendered.  The  provision  of  the 
will  that  the  executors  should  be  paid  for  their  services  one-half  the 
fees  allowed  by  law  in  such  cases,  clearly  contemplated  the  fixed  fees 
allowed  by  law  to  guardians  of  estates.  Article  2780,  Sayles'  Texas  Ciyil 
Statutes,  fixes  such  fees  at  '^five  percent  on  all  sums  that  he  (the 
guardian)  actually  receives  or  pays  away  in  cash.'*  We  think  this  ar- 
ticle should  be  held  to  determine  the  amount  of  appellees'  compensation 
under  the  will. 

We  think,  too,  the  trial  court  correctly  interpreted  the  will  as  author- 
izing the  appellees  to  make,  execute  and  deliver  all  necessary  releases 
of  liens  against  the  real  estate  held  for  the  beneficiaries.  By  the  terms 
of  the  will  the  property  of  the  estate  was  specifically  vested  in  the  exec- 
utors for  the  use  of  the  beneficiaries,  and  this,  together  with  the  duly 
imposed  upon  them  to  make  collections  of  the  debts  due  the  estate,  evi- 
denced an  implied  authority  in  them  to  execute  the  necessary  releases. 
While  the  evident  purpose  of  the  testator  was  to  vest  a  life  estate  in 
his  real  property  in  his  wife  and  children  with  remainder  to  his  grand- 
children, it  would  be  reading  into  the  will  something  that  was  never 
written  to  hold  that  such  was  his  intention  with  reference  to  the  real 
estate  to  be  acquired  by  the  executors,  whether  as  an  incident  to  their 
administration  of  the  estate  in  making  collections,  or  in  the  exercise 
of  the  power  conferred  on  them  to  make  investments  in  such  property. 
In  either  event,  the  executors  would  have  the  power  to  sell  and  make 
title  to  the  property  so  acquired. 

The  judgment  of  the  District  Court  is  therefore  affirmed. 

Affirmed, 


Port  Worth  ft  Denver  City  Railway  Company  v.  Aaron  Cushican, 

BY  NEXT  FRIEND. 
Decided  June  13,  1908. 

1. — Penonal  Injurlei — ^Ho  liability  without  Kegliflrenee. 

In  a  suit  for  damages  for  personal  injuries  received  by  a  minor  while  riding 
upon  a  moving  freight  train  in  the  yards  of  a  railroad  company,  the  court 
by  its  charge  made  the  defendant  company  conclusively  liable  if  any  of  the 
employes  operating  the  train  knew  that  the  plaintiff  had  caught  or  would  catch 
ana  hold  onto  the  moving  train,  regardless  of  whether  or  not  his  injuries  resulted 
from  any  negligence  on  the  part  of  defendant's  employes.    Held,  reversible  error. 

8. — ^Trespassing  Children — 'Dnty  of  Eailroads. 

Each  case  involving  the  liability  of  railroads  for  injury  to  trespassing  chil- 
dren must  depend  for  the  most  part  upon  its  own  peculiar  circumstances.  While 
the  authorities  conflict,  the  better  reason  requires  those  engaged  in  a  dangerous 
business  to  exercise  at  least  ordinary  care  in  the  conduct  of  such  business  to 
avoid  loss  of  life  or  limb  of  even  a  trespasser.  And  this  rule  applies  with 
greater  force  when  the  trespasser  is  a  child  of  tender  years. 


Bistinguiihed. 

In  a  suit  for  damages  for  personal  injuries  received  bv  a  child  six  yiMrs 
old  while  holding  on  to  a  freight  train,  evidence  considered,  and  held  to  raise 
a  question  of  fact  for  the  jury  as  to  defendant's  negligence.  St.  Louis  S.  W. 
Ry.  Co.  V.  Davis,  110  S.  W.,  939,  distinguished. 
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Appeal  from  the  District  Court  of  Dallam  County.  Tried  below  before 
Hon.  J.  N.  Browning. 

Spoonts,  Thompson  £  Barwise,  D.  B.  Hill  and  J.  M.  Chambers,  for 
appellant. 

Eyde  £  Stalcup,  for  appellees. — The  court  was  clearly  justified  in 
giving  to  the  jury  paragraph  7  of  its  charge  imder  the  law  and  facts  in 
this  case.  The  court  had  already  stated  to  the  jury  in  its  charges  that 
before  the  appellee  could  recover  they  must  find  that  the  appellant  was 
negligent;  had  given  to  the  jury  a  proper  definition  of  ordinary  care 
and  in  this  charge,  paragraph  7,  required  the  jury  to  consider  the  other 
charges  in  connection  with  it.  Thompson  v.  M.  K.  &  T.  By.  Co.,  32 
8.  W.,  191;  St.  L.  &  S.  W.  By.  Co.  v.  Shifflet,  56  S.  W.,  697;  Texas  & 
P.  By.  Co.  V.  Brown,  33  S.  W.,  146 ;  Olivaires  v.  S.  &  A.  P.  By.  Co., 
84  S.  W.,  248 ;  Texas  &  P.  By.  Co.  v.  Harby,  67  S.  W.,  541. 

The  court  very  properly  refused  to  give  defendant's  peremptory 
charge  to  return  verdict  in  favor  of  defendant.  Same  authorities,  also 
Thompson  v.  M.  K.  &  T.  By.  Co.,  67  S.  W.,  693 ;  Houston,  E.  &  W.  T. 
By.  Co.  V.  OUis,  83  S.  W.,  850. 

It  is  a  question  for  the  jury  in  all  such  cases  to  decide  whether  or 
not  appellee  was  of  sufScient  age  and  intelligence  to  know  of  the  dan- 
gers incident  to  his  act,  and  the  question  of  contributory  negligence  is 
always  a  question  for  the  jury.  Gulf,  C.  &  S.  P.  By.  Co.  v.  Evansich, 
61  Texas,  3;  Houston  &  T.  C.  By.  Co.  v.  Simpson,  60  Texas,  103; 
Gulf,  C.  &  S.  P.  By.  Co.  v.  McWhirter,  77  Texas,  356 ;  Pt.  Worth  & 
D.  C.  By.  Co.  V.  Bobertson,  16  S.  W.,  1093 ;  Gulf,  C.  &  S.  P.  By.  Co.  v. 
Evansich,  63  Texas,  54;  Avey  v.  Galveston,  H.  &  S.  A.  By.  Co.,  81 
Texas,  243;  Texas  &  P.  By.  Co.  v.  Phillips,  91  Texas,  281;  Missouri, 
K.  &  T.  Ey.  Co.  V.  Bodgers,  89  Texas,  680. 

C0KN1EB,  Chief  Justice. — This  suit  was  instituted  by  the  father 
of  Aaron  'Cushman  as  next  friend  for  damages  to  his  said  son,  a  minor, 
about  eight  years  old.  It  was  alleged  that  Aaron  Cushman  had  one 
of  his  feet  cut  oflf  by  one  of  appellant^s  trains  on  a  transfer  track  in 
Dalhart,  Texas,  and  it  was  charged  that  appellant  was  guilty  of  negli- 
gence in  permitting  children  to  play  on  its  right  of  way,  to  ride  on  its 
cars  while  switching  and  moving,  and  in  failing  to  keep  a  watchman  in 
the  switch  yards,  etc.  The  defense  consisted  of  pleas  of  denial  and  pleas 
of  contributory  negligence. 

Briefly  stated,  the  evidence  shows  that  the  line  of  appellant's  railway 
at  the  point  in  question  extends  from  the  southeast  to  the  northwest ;  . 
tKat  the  Chicago  &  Bock  Island  Bailway  extends  from  the  northeast  to 
the  southwest,  crossing  appellant's  line  at  about  a  right  angle ;  that  from 
a  point  on  the  Bock  Island  Bailway  some  distance  south  of  the  crossing 
of  the  two  lines,  a  transfer  track  extends  in  a  semicircle  north  and  west 
to  a  connection  with  the  Port  Worth  &  Denver  north  of  said  crossing, 
this  transfer  track  being  about  half  a  mile  in  length ;  that  Aaron  Cush- 
man, then  a  child  of  about  six  years  of  age,  together  with  three  or  four 
other  small  boys,  ranging  from  eight  to  twelve  years  old,  was  sitting 
near  what  is  designated  in  the  testimony  as  the  ''ice  house;''  this  ice 
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house  is  on  the  east  side  of  the  Rock  Island  Railway,  sonth  of  the  cross- 
ing of  the  two  railways  and  a  short  distance  north  of  the  sonth  end  of 
said  transfer  track ;  that  this  transfer  track  was  used  for  the  purpose  of 
transferring  cars  from  one  line  of  railway  to  the  other,  and  on  the  occa- 
sion in  question  one  of  appellant's  train  crews  was  engaged  in  so  trans- 
ferring a  number  of  cars  that  were  standing  on  the  southern  end  to  the 
transfer  track;  the  testimony  shows  that  a  brakeman  was  standing  on 
the  south  end  of  the  string  of  cars  and  another  located  about  the  center 
of  the  train ;  the  engineer  testifies  that  as  he  came  down  from  the  Fort 
Worth  &  Denver  track  to  get  the  cars  he  saw  the  little  boys  about  the  ice 
house,  but  that  after  coupling  on  to  the  train  and  proceeding  back  toward 
the  Fort  Worth  &  Denver  main  line  he  soon  passed  out  of  their  vision. 
The  evidence  further  indicates  that  several,  perhaps  all,  of  the  little  boys, 
including  Aaron  Cushman,  left  their  position  at  the  ice  house  and  ran 
across  to  the  transfer  track,  some  twenty  feet  away,  and  boarded  the 
moving  train;  some  of  the  boys  clung  to  ladders,  but  Aaron  Cushman 
grasped  some  slight  projection  in  the  open  doorway  of  one  of  the  cars 
and  swong  his  feet  to  and  upon  a  supporting  rod  extending  from  the 
front  to  the  back  end  of  the  car,  and  after  riding  a  short  distance  in 
this  position  he  slipped  and  fell  off,  as  he  testified,  and  had  one  of  his 
feet  severed.  He  testified  that  he  had  ridden  but  some  five  or  six  steps, 
but  there  was  other  testimony  indicating  that  he  had  perhaps  ridden  to 
a  point  about  ninety  feet  from  the  appellant's  main  line.  Aaron  testi- 
fied that  at  the  time  he  got  upon  the  car,  as  stated,  it  was  going  slow 
enough  to  enable  him  by  running  along  the  side  to  get  upon  it,  but  that 
a  little  later  it  began  to  go  more  rapidly,  when  he  slipped  and  fell  off. 
The  approach  of  the  boys  to  the  train  was  on  the  convex  side  of  the  curve 
and  out  of  view  of  the  fireman  and  of  the  engineer,  as  he  testifies,  and 
perhaps  of  the  middle  brakeman,  the  testimony  showing  that  this  brake- 
man  was  sitting  on  top  of  one  of  the  cars  about  the  center  of  the  train 
on  the  western  or  concave  side  of  the  train.  Neither  of  the  brakemen 
testified  upon  the  trial,  but  appellant's  car  foreman,  Osborne,  testified 
that  at  the  time  the  boy  was  hurt,  he  was  "something  like  ninety  feet 
away  from  him ;"  that  he  did  not  see  the  boy  at  the  time  he  fell  off,  but 
saw  him  as  he  was  struggling  to  get  up  from  the  ground.  The  testimony 
of  this  witness  also  develops  that  one  Scott,  one  of  appellant's  track 
walkers,  was  also  there  working  with  Osborne,  and  it  does  not  appear 
that  Scott  testified.  There  was  also  testimony  tending  to  show  that  for 
several  years  the  transfer  track  and  adjacent  grounds  were  frequented 
by  little  boys  of  the  town,  which  was  practically  bisected  by  appellant's 
line  of  railway,  and  that  it  was  a  very  common  occurrence  for  them  to 
.  ride  moving  trains  and  play  upon  the  cars,  and  there  vss  evidence  that  no 
watchman  had  been  stationed  at  the  playground  in  question,  and  that 
no  objection  to  this  practice  had  been  made.  The  country  was  level  and 
the  view  generally  unobstructed. 

The  court,  after  giving  definitions  of  negligence  and  contributory  neg- 
ligence, and  after  defining  appellant's  duty  to  exercise  ordinary  care  to 
avoid  injury  to  children  in  the  habit  of  playing  upon  and  riding  moving 
cars  if  the  jury  found  there  was  such  custom,  further  gave 
the  following  charge,  which  is  objected  to :  ''Bearing  in  mind  the  fore- 
going definitions  and  instructions,  if  you  believe  and  find  from  the  evi- 
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dence  that  the  plaintiff,  Aaron  Gnahman^  at  the  time  and  place  alleged 
in  hie  petition,  caught  and  held  on  to  a  moving  train  then  and  there 
bemg  operated  by  the  servants  and  employes  of  defendant,  and  while  so 
holding  on  to  said  moving  train  he  fell  nnder  the  wheels  of  the  moving 
cars  and  received  the  injuries  complained  of;  and  you  further  find 
from  the  evidence  that  the  servants  and  employes,  operating  said  train, 
or  any  of  them,  knew  that  the  plaintiff  had  caught  or  would  catch  and 
hold  on  to  said  moving  train,  and  if  you  further  fiod  and  believe  that  the 
plaintiff,  at  that  time,  was  incapable,  by  reason  of  his  age,^  to  understand 
and  appreciate  the  danger  incident  to  his  catching  and  holding  on  to  said 
moving  train,  then  and  in  such  case,  if  you  so  find  and  believe,  you  will 
find  for  the  plaintiff,  and  assess  his  damages  as  hereinafter  directed. 
If  you  do  not  so  find  and  believe,  from  the  evidence,  you  will  find  for  the 
defendant/' 

It  seems  apparent  without  discussion  that  the  clause  of  the  charge 
quoted  is  subject  to  the  objection  urged  'Hhat  it  authorized  a  verdict  for 
plaintiff  for  his  injuries  regardless  of  whether  or  not  such  injuries  re- 
sulted from  any  negligence  on  the  part  of  defendant  or  its  employes." 
It  is  evident  that  the  court  made  appellant's  liability  conclusive  if  under 
the  other  circumstances  submitted  in  the  charge  any  of  the  employes 
operating  the  train  ^^ew  that  the  plaintiff  had  or  would  catch  and  hold 
on  to  said  moving  train.''  The  evidence  perhaps  raises  the  inference 
that  one  or  more  of  the  operatives  of  the  train  either  did  or  might  in 
the  exercise  of  ordinary  care  have  seen  the  boys  after  they  left  the  ice 
house  with  the  evident  purpose  of  getting  upon  the  traip,  and  if  any 
halt  in  the  movement  of  the  train,  any  warning  or  other  thing  to  avoid 
injury  to  the  boys  was  done,  it  was  not  developed  in  the  evidence;  but, 
nevertheless,  it  was  for  the  jury  and  not  the  court  to  say  whether  any 
warning  or  effort  under  the  circumstances  would  have  availed.  In 
other  words,  a  necessary  element  of  plaintiff's  recovery  was  negligence 
on  appellant's  part  proximately  causing  the  final  result,  and  the  charge 
manifestly  took  this  issue  from  the  jury,  because  of  which  the  judg- 
ment must  be  reversed. 

Appellant  further  insists  with  much  force  that  the  evidence  conclu- 
sively shows  that  it  was  not  guilty  of  any  negligence,  and  that  the  judg- 
ment therefore  should  be  reversed  and  here  rendered  against  appellee. 
The  subject  of  a  railway's  duty  to  trespassing  children  has  been  so  fre- 
quently and  variously  discussed  in  adjudicated  cases  that  it  seems  profit- 
less to  review  the  decisions  or  attempt  to  draw  distinctions  available 
here.  In  many  cases  it  has  been  held  that  it  is  not  tKe  duty  of  a  railway 
company  to  guard  its  cars  against  them.  See  3  Elliott  on  Bailways,  sec. 
1260,  and  authorities  cited  in  note  116,  and  appellant  cites  in  support 
of  its  contention  the  case  of  St.  Louis  Southwestern  By.  Co.  v.  Davis, 
110  S.  W.,  939,  recently  decided  by  the  Court  of  Civil  Appeals  for  the 
Sixth  District.  Every  case,  however,  we  think  must  depena  for  the  most 
part  on  its  own  peculiar  circumstances.  Many  authorities,  and,  as  we 
think,  the  better  reason  always  requires  those  engaged  in  a' dangerous 
business  to  at  least  exercise  ordinary  care  in  conducting  such  business  to 
avoid  lose  of  life  or  limb  of  a  trespasser  even,  when  a  reasonable  proba- 
bility of  such  injury  is  known,  or  where  in  the  exercise  of  ordinary  care 
it  would  have  been  known,  and  we  think  that  such  rule  is  unquestionably 
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to  be  applied  in  the  protection  of  a  trespassing  child  of  such  tender  years 
as  to  be  devoid  of  discretion,  and  that  might  be  reasonably  contemplated 
to  act  upon  the  childish  impulse  to  assume  a  position  of  danger.  (Si 
Louis  S.  W.  By.  Co.  v.  Abemathy,  28  Texas  Civ.  App.,  613 ;  OUis  y. 
Houston,  B.  &  W.  T.  By.  Co.,  31  Texas  Civ.  App.,  601 ;  Davis  v.  St. 
Louis  S.  W.  By.  Co.,  92  S.  W.,  831 ;  Missouri,  K.  &  T.  By.  Co.  v.  Ed- 
wards, 90  Texas,  65 ;  North  Texas  Const.  Co.  v.  Bostick,  98  Texas,  239.) 

While  the  case  of  By.  Co.  v.  Davis  so  strongly  pressed  upon  us  in  be- 
half of  appellant  is  forceful,  we  yet  think  it  distinguishable  from  the 
case  before  us  in  several  particulars.  The  minor  there  in  question  was 
at  the  time  of  his  injury  of  somewhat  more  mature  age.  He  had  been 
warned  against  riding  the  moving  train,  and  the  court  finds  that  it  con- 
clusively appears  that  the  operatives  of  the  train  did  not  know  that  he 
had  boarded  it.  In  the  case  we  have,  however,  Aaron  Cushman  was 
but  about  six  years  old  at  the  time  of  his  injury,  and  it  is  not  even  con- 
tended before  us  that  a  child  of  such  tender  age  has  sufficient  discretion 
to  understand  the  danger  of  his  undertaking,  and  when  the  evidence 
tending  to  show  the  long  continued  practice  of  the  little  boys  of  Dalhart 
to  jump  upon  and  ride  trains  is  considered,  together  with  the  unob- 
structed view  of  the  situation,  the  testimony  of  the  engineer  that  he  saw 
the  boys  so  near,  the  situation  of  the  brakeman  upon  the  train,  the  ab- 
sence of  any  denial  on  their  part  of  the  want  of  observation  or  knowledge, 
thus  raising  perhaps  an  inference  that  they  not  only  saw  the  little  boys 
at  the  ice  house,  and  hence  coidd  have  reasonably  contemplated  the  ac- 
tion taken  by  them,  but  further  saw  them  after  a  manifestation  of  their 
purpose  to  get  upon  the  moving  train,  with  other  circumstances,  all 
render  in  our  judgment  the  question  of  negligence  chargeable  to  appel- 
lant one  for  the  jury. 

For  the  error  in  the  court's  charge  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


MissouBi,  Kansas  &  Texas  Bailway  Company  of  Texas  v.  L.  B. 

BiCH. 
Decided  June  13,  1008. 

1. — Carrier  of  Live  Stock— Damages — ^Pleading. 

In  an  action  for  damages  to  a  shipment  of  live  stock,  pleading  considered,  and 
held  not  subject  to  special  exception  because  of  its  failure  to  allege  separately  the 
items  of  damage  to  the  stock  by  reason  of  rough  handling,  long  confinement  in 
the  cars,  failure  to  feed  and  water,  etc.  In  the  nature  of  things  such  damages 
cannot  be  itemized. 

S.-^ame— Skipping  Contract — Consideration — ^Evldenoe. 

Testimony  of  a  party  that  he  received  no  extra  consideration  for  the  execu- 
tion of  a  contract  for  the  shipment  of  live  stock,  related  to  a  mixed  question 
of  law  and  fact,  and  was  therefore  properly  admitted. 

8.— Same— Extent  of  Damage— Testimony — Objection. 

As  against  the  objection  that  the  testimony  was  ''irrelevant,  immaterial 
and  not  the  proper  measure  of  plaintiff's  damages,  and  not  the  proper  way  to 
prove  the  same,"  the  trial  court  properly  admitted  testimony  by  the  plaintiff 
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u  to  the  amount  to  which  particular  animals  were  damaged  during  transporta- 
tion over  a  railroad. 

4— fiame— Injury  to  Live  Stook — ^Keasure  of  Damages. 

The  measure  of  damages  for  injuries  to  a  shipment  of  live  stock  not  in- 
tended for  immediate  market,  is  to  be  determined  by  the  same  rules  as  though 
the  animals  were  to  be  sold  on  the  market,  but  in  arriving  at  the  amount  of 
such  damages  the  subsequent  history  of  the  animals  with  respect  to  their  re- 
covery from  the  injuries  received  is  a  proper  subject  of  inquiry  to  aid  the  jury 
in  determining  the  extent  of  the  real  as  against  the  apparent  damages  sustained. 
Evidence  considered,  and  held  improperly  excluded  under  this  rule. 

5. — ^Damages — ^Amount  of  Secovery — Charge. 

It  is  improper  for  the  tirial  court  in  its  charge  on  the  measure  of  damaf^es 
or  amount  of  recovery,  to  make  reference  to  the  amount  claimed  in  the  plain- 
tiff's petition.  Such  reference,  however,  is  not  always  cause  for  reversal.  But, 
charge  considered,  and  held,  in  view  of  the  evidence  and  the  verdict  rendered, 
to  be  cause  for  reversal  in  this  case. 

8. — Shipment  of  Live  Stook — Several  Carrien — Charge. 

In  a  suit  against  several  railroads  for  damages  to  a  shipment  of  live  stock, 
the  court  properly  refused  a  special  charge  which  instructed  the  jury  to  return 
a  verdict  for  the  defendants  if  they,  the  jury,  were  unable  to  determine  from 
the  testimony  what  amount  of  damages  occurred  on  each  line  of  the  respective 
defendants. 

7. — Same — Inherent  Yiee— Charge. 

The  fact  that  the  animals  in  a  shipment  of  live  stock  injured  each  other, 
would  not  relieve  the  carrier  from  liability  for  such  injuries  as  resulted  from 
its  negligence. 

Appeal  from  the  County  Court  of  Childress  County.  Tried  below 
before  Hon.  W.  B.  Howard. 

Speer  £  Weldon,  for  appellant. — ^The  court  erred  in  overruling  de- 
fendant's special  exception  wherein  it  alleged  plaintiff's  second  amended 
original  petition  was  insuflBcient  wherein  it  alleged  that  the  defendant 
and  its  (X)defendant,  the  Fort  Worth  &  Denver  City  By.  Co.,  were  re- 
Bponsible  to  him  in  damages  for  injury  to  his  said  live  stock,  by  rough- 
ly handling  them  in  route,  and  by  confining  them  in  cars  for  an  unrea- 
sonable length  of  time,  and  for  failure  to  permit  plaintiff  to  unload, 
water  and  feed  the  said  stock  for  the  reason  said  petition  did  not  allege 
what  amount  of  said  injury  was  sustained  by  plaintiff  by  reason  of  said 
rough  handling,  and  what  amount  by  long  confinement  in  the  cars,  and 
what  amount  by  reason  of  a  failure  to  permit  him  to  tmload,  water  and 
feed  said  stock,  and  in  which  of  the  defendants'  possession  said  animals 
were  when  such  alleged  injuries  occurred.  Gulf,  C.  &  S.  P.  Bv.  Co.  v. 
Baird,  12  S.  W.,  530 ;  San  Antonio  &  A.  P.  By.  Co.  v.  Barrett,  66  S.  W., 
474. 

The  court  erred  in  permitting  plaintiff's  counsel  to  ask  him  while 
a  witness  in  his  own  behalf,  and  in  permitting  him  to  answer  the  ques- 
tion over  this  defendant's  objection,  "Was  there  any  consideration  paid 
by  you  above  what  had  already  been  agreed  upon  by  you  and  the  agent 
of  the  company,  for  these  extra  things  mentioned  in  the  written  contract 
presented  to  you  ?"  To  which  question  he  answered,  "I  received  no  con- 
sideration for  executing  this  contract,"  for  the  reason  the  question  called 
for,  and  the  answer  was,  a  conclusion  of  law  by  the  witness.    Gulf,  C. 
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ft  S.  F.  By.  Go.  V.  Shearer,  21  S.  W.,  133 ;  Merchant  v.  Bowyer,  88  S. 
W.,  763. 

The  contract  nnder  which  this  shipment  moved  being  a  written  and 
printed  one,  appellee  should  not  have  been  permitted  to  introduce  oral 
testimony  tending  to  vary  the  contents  thereof  in  the  absence  of  an 
allegation  by  him  of  fraud,  duress,  or  mutual  mistake.  Galveston,  H. 
&  S.  A.  By.  Co.  V.  Silegman,  23  S.  W.,  299 ;  San  Antonio  Lumber  Co. 
V.  Dickey,  27  S.  W.,  955 ;  Anderson  Electric  Co.  v.  Clebum  Water  Co., 
27  S.  W.,  504 ;  Johnson  v.  Witt,  32  S.  W.,  426 ;  Gulf,  C.  ft  S.  P.  By. 
Co.  V.  Fenn,  76  S.  W.,  597 ;  MdCarthy  v.  Woods,  87  S.  W.,  405. 

Where  the  testimony  shows  that  animals  alleged  to  have  been  injured, 
were  transported  for  other  purposes  than  for  sale  upon  market  at  the 
point  of  their  destination,  and  they  are  retained  by  the  owner  after 
reaching  their  destination,  and  they  are  shown  to  have  partially  recov- 
ered and  recuperated  from  their  injured  condition,  then  their  actual 
injury  is  measured  by  subsequently  developed  facts,  and  not  by  their  ap- 
parent injury  at  the  time  they  are  unloaded  from  the  cars.  Gulf,  C.  & 
S.  P.  By.  Co.  V.  Godair,  22  S.  W.,  777 ;  Texas  ft  Pac.  By.  Co.  v.  Klepper, 
24  S.  W.,  567 ;  Texas  ft  Pac.  By.  Co.  v.  Avery,  33  S.  W.,  705 ;  Mexican 
Cent.  By.  Co.  v.  Goodman,  43  S.  W.,  583;  Texas  ft  Pac.  By.  Co.  ▼. 
Meeks,  74  S.  W.,  329 ;  Atchison,  etc.,  By.  Co.  v.  Veale  ft  Co.,  87  S.  W., 
202 ;  Te^as  ft  Pac.  By.  Co.  v.  EUerd,  87  S.  W.,  362. 

Appellee  prayed  in  his  petition  for  damages  in  the  aggregate  sum  of 
$750,  and  the  court  should  not  have  chargeid  the  jury  and  limited  the 
amoimt  of  the  recovery  to  $480  for  the  reason  it  had  a  tendency  to  lead 
the  jury  to  believe  that  the  court  considered  that  amount  should  be  re- 
covered by  the  appellee.    Missouri  Pac.  By.  Co.  v.  Christman,  65  Texas, 

375. 

This  appellant  should  not  be  called  upon  to  respond  in  damages  as  a 
result  of  the  inherent  vice,  condition  and  disposition  to  fight,  of  said 
live  stock  in  this  shipment,  and  the  jury  should  have  been  so  instructed. 
By.  Co.  V.  Harris,  2  S.  W.,  574 ;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Trawick, 
4  S.  W.,  567 ;  Texas  &  Pac.  By.  Co.  v.  Dawson,  78  S.  W.,  235 ;  Ft.  Worth 
&  D.  C.  By.  Co.  V.  Alexander,  81  S.  W.,  1015 ;  Texas  &  Pac.  By.  Co.  v. 
Snyder,  86  S.  W.,  1041. 

0.  E.  Hamilton,  for  appellee. — When  a  shipper  of  live  stock  signs  a 
written  shippers*  contract,  after  an  oral  contract  for  the  shipment  has 
been  entered  into  between  him  and  the  carrier,  which  written  contract 
engrafts  new  conditions,  and  imposes  new  burdens  on  the  shipper,  not 
mentioned  in  the  prior  oral  agreement,  evidence  is  admissible,  under 
proper  pleading  to  show  want  of  consideration  for  the  written  contract. 
Missouri,  K.  &  T.  By.  Co.  v.  Carter,  29  S.  W.,  567 ;  Sou.  Pac.  Co.  ▼. 
Anderson,  63  S.  W.,  1023;  Gulf,  C.  &  S.  P.  By.  Co.  v.  McCarty,  18 
S.  W.,  716;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Stanley,  33  S.  W.,  109;  San 
Antonio  &  A.  P.  By.  Co.  v.  Wright,  49  S.  W.,  147. 

In  a  suit  for  damages  to  horses  injured  in  transit,  the  measure  of 
damage  is  the  difference  in  the  market  value  of  the  animals  at  the  des- 
tination, at  the  time  and  in  the  condition  they  should  have  arrived  and 
what  it  was  at  the  time  and  in  the  condition  they  did  arrive,  and  evi- 
dence  is  admissible  to  show  what  their  market  value  is,  at  the  destina- 


1908.1  MissouKi,  K;  &  T.  By.  Co.  op  Texas  v.  Eioh.  315 

tioiiy  both  in  the  condition  they  should  have  arrived  and  in  the  condi- 
tion they  did  arrive;  and  where  it  is  shown  that  there  was  no  demand 
for  them  in  their  injured  condition,  evidence  is  admissible  to  show  what 
they  would  have  brought  if  sold  on  the  market  at  their  destination.  San 
Antonio  &  A.  P.  By.  Co.  v.  Dolan,  85  S.  W.,  304;  Texas  &  Pac.  By. 
Co.  v.  Beeves,  39  S.  W.,  135. 

The  measure  of  damage  to  live  stock  injured  in  transit,  is  the  differ- 
ence in  their  market  value,  injured  and  uninjured,  at  the  place  of  des- 
tination, unless  there  is  proof  which  shows  they  were  not  injured  as 
seriously  as  their  appearance  indicates,  in  which  event  if  they  are  not 
being  shipped  for  market,  the  measure  will  be  the  difference  in  the 
actual  value;  the  evidence  complained  of  under  this  assignment  was 
properly  excluded,  because  it  was  immaterial.  San  Antonio  &  A.  P. 
By.  Co.  V.  Wright,  49  S.  W.,  198;  Gulf,  C.  ft  S.  P.  By.  Co.  v.  Stanley, 
33  S.  W.,  110. 

SPEEB,  AssooiATE  Justice. — This  appeal  is  from  a  judgment  in 
favor  of  L.  B.  Bich  against  the  Missouri,  Kansas  ft  Texas  Bailway 
Company  of  Texas  for  damages  to  a  shipment  of  livestock  and  a  quan- 
tity of  emigrants'  household  goods. 

There  was  no  error  in  overruling  appellant's  special  exception  ad- 
dressed to  appellee's  petition  because  of  its  failure  to  separately  allege 
the  items  of  damage  to  his  live  stock  by  reason  of  the  rough  handling, 
long  confinement  in  the  cars,  failure  to  feed  and  water,  etc.  In  the 
nature  of  things  the  pleader  could  not  definitely  state  the  amount  of 
damages  due  to  each  of  these  causes,  and  the  authorities  cited  by  appel- 
lant are  not  applicable  to  such  a  case. 

Appellee's  testimony  that  he  received  no  consideration  for  executing 
the  contract  of  shipment  given  in  support  of  his  plea  of  failure  of  con- 
sideration, was  not  wholly  as  to  a  question  of  law,  but  was  rather  a 
mixed  question  of  fact  and  of  law  and  there  was  no  error  in  permitting 
it.  Of  course,  if  there  was  no  consideration  for  the  contract  it  would  not 
be  binding,  whether  there  was  a  formal  plea  of  fraud,  duress,  or  mutual 
mistake,  or  not,  and  this  answers  appellant's  third  assignment. 

Appellant's  fourth  assignment  is  not  supported  by  the  record,  for  the 
answer  of  appellee  that  he  had  sold  his  mules  and  harness  for  three  him- 
dred  dollars  appears  to  have  been  in  reply  to  a  question  from  appellant's 
codefendant  and  not  from  the  appellee,  as  the  assignment  states,  and 
we  are  not  prepared  to  hold  the  same  erroneous  on  cross-examination. 

Over  appellant's  objection  appellee  testified :  *T!  think  the  mule  that 
had  the  hip  sweeny  was  damaged  in  the  sum  of  seventy-five  dollars  and 
the  other  one  was  damaged  twenty-five  dollars."  The  objection  inter- 
posed was  that  the  answer  was  ^^irrelevant,  immaterial  and  not  the 
proper  measure  of  plaintiff's  damages  and  not  the  proper  way  to  prove 
same,  if  he  had  sustained  any  damages."  As  against  these  objecfcions 
the  court  committed  no  error  in  admitting  the  testimony. 

By  proper  bills  of  exception  it  is  shown  that  the  witness,  T.  J.  Jeffries, 
who  testified  in  behalf  of  appellee  that  he  was  acquainted  with  the 
market  value  of  mules  and  horses,  such  as  appellee's  were,  if  uninjured, 
in  Childress,  Texas,  and  that  there  was  no  market  value  for  such  stock 
in  the  injured  condition  described  by  counsel,  and  after  he  had  placed 
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the  value  of  appellee's  mules  in  an  uninjured  condition  at  three  hundred 
and  fifty  dollars,  was  then  asked  by  appellee's  counsel  the  following 
question:  ''What  would  the  same  mules  with  their  legs  badly  swollen, 
skinned  and  bruised  in  places  all  over,  drawn^  shrunken,  and  one  of 
them  suffering  with  hip  sweeny  and  both  lame,  have  been  worth  on  the 
market  at  Childress  in  October,  1906?"  To  this  the  witness  replied: 
^'As  stated  before,  there  was  no  market  value  at  Childress  in  October, 
1906,  for  animals  of  this  class  in  the  injured  condition  detailed  by  you, 
but  they  could  not  be  sold  for  half  as  much  as  if  uninjured."  Counsel 
for  appellant  then  asked  the  witness  the  following  question :  ^'If  there 
was  no  market  value  for  such  animals  as  these  in  their  injured  condition 
and  you  think  they  could  not  have  been  sold  for  more  than  half  as  much 
as  they  could  if  uninjured,  upon  what  do  you  base  your  judgment,  and 
is  it  not  a  fact  that  the  reason  you  say  they  could  not  be  sold  for  more 
than  half  what  they  would  sell  for  if  uninjured,  is  because  you  do  not 
know  the  extent  of  their  injury,  and  if  you  knew  they  would  soon  re- 
cover from  such  injuries  they  could  be  sold  for  a  great  deal  more  than 
half?"  Upon  appellee's  objections  the  witness  was  not  permitted  to 
answer  this  question.  We  have  recently  indicated  in  the  case  of  Fort 
Worth  &  Rio  Grande  By.  Co.  v.  Word,  that  the  measure  of  damages  for 
injuries  to  a  shipment  of  live  stock  not  intended  for  immediate  market 
was  to  be  determined  by  the  same  rules  as  though  the  animals  were  to 
be  sold  on  the  market,  but  that  in  arriving  at  the  amount  of  such  dam- 
ages, the  subsequent  history  of  the  animals  with  respect  to  their  recover- 
ing from  the  injuries  was  a  proper  subject  of  inquiry  to  aid  the  jury  in 
determining  the  extent  of  the  real  injuries,  and  while  the  damages  are 
to  be  fixed  as  of  the  date  when  the  animals  reached  their  destination, 
yet  the  rapidity  with  which  they  are  shown  to  have  recovered  from  their 
bruises  and  other  injuries  is  a  potent  circumstance  in  determining  the 
real  as  against  the  apparent  damages  sustained.  In  keeping  with  this 
principle  appellant  should  have  been  permitted  to  thoroughly  cross- 
examine  the  witness  Jeffries  to  test  the  accuracy  of  his  opinion,  for  it 
was  only  an  opinion  at  best,  that  the  animals  in  controversy  had  sus- 
tained injuries  to  the  extent  of  one-half  their  value.  For  this  error  the 
judgment  of  the  County  Court  must  be  reversed. 

As  indicated  above,  we  hold  against  appellant  as  to  its  contention  that 
the  difference  in  the  market  value  of  appellee's  animals  in  an  injured 
and  uninjured  condition  was  not  the  measure  of  his  recovery. 

We  are  inclined  also  to  hold  that  the  court  erred  in  his  charge  where- 
in he  instructed  the  jury  if  they  found  for  the  plaintiff  to  return  a  ver- 
dict for  his  damages  "not  to  exceed  $480."  The  prayer  of  the  petition 
was  for  seven  hundred  and  fifty  dollars  upon  this  item,  and  if  that  sum 
had  been  named  as  the  maximum  limit  of  the  recovery  the  reference 
perhaps  would  not  have  been  reversible.  It  has  several  times  been  held 
to  be  improper  for  the  court  in  his  charge  on  the  measure  of  damages 
or  amount  of.  recovery  to  make  reference  to  the  amount  claimed  in  the 
plaintiff's  petition.  (Glasscock  v.  Shell,  57  Texas,  215;  Willis  v.  Me- 
Neill,  57  Texas,  465 ;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Kelley,  26  3. 
W.,  470 ;  Texas  &  Pac.  Ry.  Co.  v.  Huffman,  83  Texas,  286 ;  Texas  & 
N.  0.  Ry.  Co.  V.  Carr,  42  S.  W.,  126.)  On  the  other  hand  it  has  also 
been  held  that  where  the  evidence  supports  the  amount  of  the  verdict 
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and  there  is  nothing  to  indicate  that  the  jury  was  influenced  by  the 
charge,  the  error  is  not  ground  for  reversal.  See  authorities  cited  in 
Texas  &  N.  0.  Ry.  Co.  v.  Carr,  supra.  In  the  present  case  much  of  the 
testimony  was  to  the  effect  that  appellee's  animals  would  have  been 
worth  about  one  thousand  dollars  in  an  uninjured  condition  and  that 
they  were  damaged  to  the  extent  of  one-half  their  value.  In  this  state 
of  the  evidence  the  trial  court^s  charge  that  the  verdict  should  not  exceed 
the  sum  of  four  hundred  and  eighty  dollars  was  particularly  misleading, 
especially  in  view  of  the  fact  that  the  verdict  actually  returned  was  for 
that  amount.  We  can  not  say  that  the  error  was  harmless,  but  are  in- 
clined to  the  view  that  it  improperly  influenced  the  jury  in  reaching  a 
verdict. 

Appellant^s  requested  charges  were  all  correctly  refused;  the  first 
because  it  improperly  directed  a  verdict  for  the  defendants  if  the  jury 
were  unable  to  determine  from  the  testimony  what  amount  of  damages 
occurred  on  the  line  of  the  respective  defendants;  and  the  fourth,  be- 
cause it  directed  a  verdict  for  the  defendants,  notwithstending  their 
negligence  resulting  in  injury  to  appellee^s  steck,  if  the  animals  them- 
selves had  contributed  to  their  injuries  by  their  inherent  vice,  etc.  There 
was  no  issue  in  the  case  of  appellee's  contributory  negligence  in  placing 
vicious  animals  in  the  car  together,  and  the  mere  fact  that  the  animals 
may  have  bitten,  kicked,  or  otherwise  injured  each  other,  would  be  no 
excuse  for  appellant's  negligence. 

In  view  of  another  trial,  we  call  attention  to  appellant's  special  charge 
No.  7,  which  was  given.  This  charge  was  clearly  upon  the  weight  of 
the  evidence  in  that  it  directed  the  jury  to  adopt  as  their  verdict  the 
lowest  estimate  made  by  any  of  the  witnesses  of  appellee's  damages. 

The  judgment  of  the  County  Court  as  between  appellant,  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of  Texas  and  the  appellee  is 
reversed  and  remanded  for  another  trial,  but  as  to  the  Fort  Worth  & 
£)enver  City  Railway  Company  the  judgment  is  not  disturbed. 

Reversed  in  part  and  affirmed  in  part. 


G.  "W.  Bishop  v.  0.  R.  Riddle. 

Decided  June  13,  1008. 

1.— Vartnerdiip— Oompetitioii  by  Partner — ^Action  for  Damages. 

R.  &  B.  were  partners  in  a  local  telephone  exchange;  R.  owned  certain 
eonnectinff  toll  lines  in  his  separate  right  which  derived  a  revenue  from  the 
partnership  exchange;  B.  entered  into  a  contract  with  a  third  party  for  the 
establishment  of  toll  lines  which  would  compete  with  those  owned  by  K.;  in  an 
action  by  R.  against  B.  for  damages  for  an  alleged  violation  of  the  contract 
of  partnership  m  the  local  exchange,  and  for  damage  to  R.'s  individual  inter- 
ests, pleading  and  evidence  considered,  and  held  insumcient  to  show  that  B.  was 
under  any  ^ligation  by  contract  or  otherwise  to  refrain  from  competing  with 
It's  individual  toll  lines,  and  therefore  insufficient  to  support  a  verdict  and 
judgment  in  R.'s  favor. 

S. — 8ame — ^No  Duty,  no  liability. 

In  the  absence  of  some  duty  arising  out  of  a  contract,  express  or  implied, 
to  refrain  from  competing  with  the  business  of  another,  there  can  be  no  liability 
in  damages  for  so  doing. 
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8. — ^Telephone  GompaiUei— Right  to  Oonitmct  Lines  in  Towns. 

Telephone  companies  are  included  in  the  statute  coneerning  corporations 
created  for  the  purpose  ol  constructinff  and  maintaining  magnetic  telegraph  lines, 
and  the  statute  granting  city  councils  of  towns  and  cities  incorporated  under 
the  general  law  the  exclusive  control  over  the  streets,  alleys,  etc.,  of  the  city, 
and  the  power  to  abate  nuisances  and  remove  encroachments  or  obstructions 
thereon,  does  not  repeal  the  previous  statute  giving  the  right  to  telephone 
companies  to  use  the  streets  for  their  poles  and  fines; 

4. — ^Partnership— -Dissolution — Competition. 

After  the  withdrawal  of  a  partner  from  a  partnership,  such  partner  may 
engage  in  the  same  business  witnout  liability  for  damages  resulting  to  the  old 
concern  from  competition. 

Error  from  the  District  Court  of  Eastland  County.  Tried  below 
before  Hon.  J.  H.  Calhoun. 

8ttU)blefield  &  Patterson,  for  plaintiff  in  error. 

m 

D,  0.  Hunt,  for  defendant  in  error. 

PBESLEB,  Associate  Justice.— Plaintiff  below,  0.  B.  Biddle, 
brought  this  suit  for  damages  in  the  District  Court  of  Eastland  County 
against  the  defendant  below,  G.  W.  Bishop,  for  the  alleged  violation  of 
an  implied  contract  of  partnership  in  relation  to  ownership  and  opera- 
tion of  a  certain  telephone  exchange  in  the  town  of  Eastland,  Texas, 
alleged  to  have  been  the  partnership  property  of  said  G.  W.  Bishop  and 
0.  B.  Biddle,  and  for  damage  alleged  to  have  been  caused  defendant  in 
error's  individual  foil  lines  operated  in  connection  with  said  exchange, 
and  for  exemplary  damages,  alleging  that  plaintiff  in  error  during  the 
existence  of  said  alleged  partnership  had  violated  the  same  by  procuring 
a  franchise  for  himself  and  in  the  town  of  Eastland  erecting  a  rival 
telephone  exchange  in  competition  with  said  partnership  exchange,  there- 
by destroying  the  value  of  the  latter,  and  by  diverting  the  long  distance 
business  from  and  over  defendant  in  error's  individual  long  distance 
toll  lines  to  those  of  the  Southwestern  Telegraph  &  Telephone  Company, 
greatly  injuring  and  diminishing  the  value  of  said  toll  lines,  and  that 
all  of  said  alleged  acts  of  plaintiff  in  error  Bishop  were  wrongfully  and 
maliciously  done  for  the  purpose  of  injuring  and  damaging  defeiiidant 
in  error. 

The  trial  in  the  District  Court  resulted  in  a  verdict  for  defendant  in 
error,  0.  B.  Biddle,  upon  special  issues  submitted,  in  the  sum  of  one 
hundred  and  fifty  dollars  as  damage  to  the  partnership  business,  two 
hundred  and  fifty  dollars  as  damage  to  the  individual  long  distance 
telephone  business  of  defendant  in  error,  0.  B.  Biddle,  and  for  the 
further  sum  of  two  hundred  and  fifty  dollars  as  exemplary  damage,  mak- 
ing a  total  recovery  of  six  hundred  and  fifty  dollars,  and  judgment  was 
accordingly  entered  thereon.  Plaintiff  in  error  duly  made  his  motion 
for  a  new  trial,  which  was  overruled,  gave  notice  of  appeal,  and  filed  ap- 
plication for  writ  of  error.  Citation  in  error  was  executed,  supersedeas 
bond  filed,  and  the  case  is  properly  in  this  court  for  revision  upon 
numerous  assignments  of  error. 

We  are  of  the  opinion  that  under  the  pleadings  and  the  evidence  in 
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this  case  no  recovery  should  have  been  awarded  defendant  in  error  Bid- 
die  as  damage  to  Ms  individual  toll  lines^  it  not  appearing  either  from 
the  pleading  or  the  evidence  that  said  lines  were  a  part  of  the  partner- 
ship property,  or  that  plaintiflE  in  error  Bishop  had  ever  by  contract, 
express  or  implied,  undertaken  to  protect  or  in  any  way  further  and 
guard  the  interests  of  defendant  in  error  in  said  toll  lines,  and  before 
we  can  hold  plaintiff  in  error  responsible  for  damage  to  defendant  in 
error's  separate  and  individual  property  and  business  on  account  of 
plaintiff  in  error's  competition  therewith,  it  should  be  made  to  appear 
that  plaintiff  in  error  owed  some  duty  in  this  respect  to  defendant  in 
error  arising  out  of  a  contract  with  relation  thereto,  either  express  or 
implied. 

The  theory  upon  which  defendant  Siddle  contends  that  a  partnership 
between  himself  and  the  plaintiff  Bishop  existed  in  reference  to  said 
business  and  property  is  that  one  Harrison  and  defendant  in  error  had 
originally  constructed  said  Eastland  telephone  exchange  and  for  a  time 
owned  and  operated  it  jointly  upon  an  equal  division  of  profits  and  loss, 
and  that  said  toll  lines  were  then  connected  with  said  exchange  and 
that  the  plaintiff  in  error,  Bishop,  by  buying  out  Harrison's  interest  in 
the  telephone  exchange  and  by  continuing  the  business  thereof  in  the 
way  that  Harrison  had  theretofore  operated  it,  became  a  partner  of  de- 
fendant in  error  in  the  further  operation  of  said  business  and  was  under 
all  the  obligations  and  duties  imposed  in  said  partnership  upon  said 
Harrison. 

Defendant  Biddle  testified  with  reference  to  Harrison's  interest  in 
and  connection  with  the  toll  lines  in  question  as  follows:  'The  toll 
lines  were  not  partnership  property  and  Harrison  was  in  no  way  inter- 
ested in  my  lines  nor  was  I  interested  in  his,  except  that  our  system  at 
Eastland  handled  messages  over  our  toll  lines  and  charged  five  cents 
for  each  message  so  handled,  which  was  a  part  of  the  earnings  of  the 
Eastland  system.  I  supposed  Mr.  Bishop  when  he  bought  out  Mr.  Harri- 
son would  continue  the  business  in  the  same  way  which  Harrison  had 
conducted  it."  And  with  reference  to  Bishop  defendant  in  error  testi- 
fied :  'TVe  made  no  agreement  for  the  charge  for  my  toll  lines,  but  he 
just  charged  off  five  cents  for  each  call,  which  was  customary.  He 
has  never  at  any  time  been  a  partner  with  me  in  the  toll  business,  nor 
in  any  way  interested  in  the  toll  business  with  us.  We  shared  equally 
the  charges  made  by  the  exchange  for  handling  my  long  distance  calls. 
I  had  the  exclusive  control  of  my  toll  lines,  but  Bishop  saw  that  they 
were  kept  in  order.  I  held  Bishop  only  responsible  to  me  for  the  col- 
lections he  made  on  the  calls  over  the  long  distance  lines,  belonging  to 

me I  did  not  tell  Bishop  anything  about  my  contract  with 

Harrison,  and  do  not  know  that  he  knew  anything  about  it."  Defend- 
ant Siddle  further  testified,  referring  to  Bishop:  'TVe  never  entered 
into  any  agreement  that  each  should  share  equally  in  the  profits  of  the 
exchange  or  in  the  expense  of  the  same.  Nothing  was  said  about  it,  we 
just  went  along  as  before.  I  did  not  tell  Harrison  when  we  went  in 
together  that  I  expected  to  run  country  lines  from  my  exchanges,  neither 
did  I  tell  Bishop  that  I  expected  to  do  so,  in  fact  I  never  consulted  him 
about  it.  I  think  I  began  to  connect  the  country  lines  with  Rjinger 
exchange  in  a  short  while  after  Bishop  bought  out  Harrison.    I  have 
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never  said  anything  to  Bishop  since  he  bought  out  Harrison  as  to  my 
running  country  lines  into  territory  where  the  Eastland  exchange  might 
desire  to  run  lines,  I  have  never  consulted  him  in  regard  to  the  operation 
of  my  country  lines.  And  there  never  has  been  an  agreement  between 
us  that  neither  of  us  should  go  into  other  phone  business.  I  ran  other 
phone  business,  and  my  other  exchange  entered  territory  in  which  the 
Eastland  exchange  entered.  I  also  had  my  long  distance  business,  in 
which  Bishop  was  in  nowise  interested,  and  Bishop  was  interested  in  a 
toll  line  to  Carbon  and  Gorman  from  Eastland,  in  which  I  had  no  inter- 
est. Neither  Bishop  nor  I  ever  said  anjrthing  about  each  not  going  into 
competitive  phone  business.  There  was  no  agreement  or  promise  as 
to  that  matter.^'  We  therefore  conclude  that  plaintiff  in  error's  first, 
twelfth  and  twenty-sixth  assignments  of  error,  all  of  which  relate  to 
the  question  of  plaintiff  in  error's  liability  for  damage  to  defendant's 
toll  lines,  are  well  taken  and  that  the  same  should  be  here  sustained  and 
that  this  case  should  be  reversed  and  remanded. 

While  not  material  to  the  disposition  of  this  appeal,  in  view  of  another 
trial  of  this  case,  we  here  state  that  we  do  not  consider  the  question  raised 
by  plaintiff  in  error's  sixth  assignment,  to  wit,  "The  defendant  excepts 
to  the  plaintiff's  petition,  in  so  far  as  he  seeks  to  recover  damage  for 
the  conduct  on  the  part  of  the  defendant  subsequent  to  the  time  when 
the  franchise,  which  was  granted  to  0.  R.  Riddle  and  under  which  the 
plaintiff  and  the  defendant  did  a  telephone  business  in  the  town  of 
Eastland,  expired,"  of  material  interest  in  this  case.  This  court  in  the 
case  of  City  of  Texarkana  v.  Southwestern  Telegraph  &  Telephone 
Co.,  20  Texas  Ct.  Rep.,  735,  held  in  effect  that  no  such  franchise  was 
necessary,  that  telephone  companies  are  included  in  the  statute  authoriz- 
ing corporations  created  for  the  purpose  of  constructing  and  maintain- 
ing magnetic  telegraph  lines  to  set  poles,  wires  and  fixtures  along,  upon 
and  across  any  public  road,  street  or  water  of  the  State,  and  that  the 
statute  granting  city  councils  of  towns  and  cities  incorporated  under 
the  general  law  the  exclusive  control  and  power  over  the  streets,  alleys 
and  grounds  of  the  city,  and  the  power  to  abate  nuisances  and  remove 
encroachments  or  obstructions  thereon,  does  not  repeal  the  previous  stat- 
ute giving  the  right  to  telephone  companies  to  use  the  streets  for  their 
poles  and  wires,  nor  does  it  take  from  such  companies  such  right.  The 
assignment  is  therefore  overruled. 

Plaintiff  in  error's  fourteenth  assignment  complains  of  the  refusal 
of  the  court  to  give  the  following  special  charge  requested:    "Should 
you  find  from  the  evidence  that  the  plaintiff  and  the  defendant  were  at 
one  time  partners  in  the  telephone  business,  but  should  you  further  find 
that  the  said  defendant  gave  notice  to  the  plaintiff  that  said  partnership, 
if  any  there  was,  was  dissolved  in  January,  1907,  then  you  are  instructed 
that  the  said  notice  would  be  sufficient  to  dissolve  said  partnership,  and 
unless  you  find  that  the  defendant  had  begun  the  construction  of  a 
telephone  exchange  in  the  town  of  Eastland  during  the  existence  of  the 
partnership  between  the  plaintiff  and  the  defendant,  or  had  done  some 
act  in  furtherance  of  the  construction  of  a  telephone  exchange  for  Um.- 
self,  then  you  are  instructed  that  the  defendant  would  not  be  liable  for 
any  damage,  which  might  have  resulted  to  the  plaintiff  by  reason  of 
the  defendant  constructing  a  local  telephone  exchange  for  nimself,  and 
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yon  will  find  in  favor  of  the  defendant  upon  this  issue  in  the  ease." 
We  are  of  the  opinion  that  the  above  submits  a  correct  proposition  of 
laWy  the  submission  of  which  was  called  for  by  a  material  issue  of  the 
case  and^  not  being  covered  by  the  general  charge,  we  hold  that  the 
refusal  to  give  said  special  charge,  as  request^,  was  error  and  the  assign- 
ment is  sustained. 

Plaintiff  in  error's  remaining  assignments  are  not  considered  well 
taken  and  are  therefore  overruled. 

We  conclude,  because  of  the  errors  hereinbefore  discussed,  this  cause 
should  be  reversed  and  remanded,  and  it  is  so  ordered. 

Reversed  and  remanded. 

Writ  of  error  refused. 


International  Water  Company  v.  City  op  El  Paso. 

Decided  June  13,  1908. 

L—Maadamut— Public  Servioe  Corporatioii — ^Perf ormanoe  of  Contract — ^Parties. 

A  municipal  corporation  may  maintain  a  suit  by  mandamus  to  compel  a 
imbUc  service  corporation  (m  this  instance  a  water  company)  to  comply  with 
its  contract  with  the  city  to  supply  the  inhabitants  with  water.  The  city  is 
the  proper  plaintiff,  rather  than  the  individual  private  citizen,  to  compel  the 
perfonnance  of  its  duty  to  the  public  by  such  a  corporation. 


In  order  to  constitute  existing  legal  remedies  a  bar  to  the  use  of  the  extra- 
ordinary remedy  by  mandamus,  it  must  appear  that  the  legal  remedies  are  spe- 
cific and  appropriate  to  the  particular  circumstances  of  the  case;  otherwise  or 
if  the  remedies  are  inadequate  to  afford  the  party  aggrieved  the  particular  right 
which  the  law  accords  him,  mandamus  will  lie.  This  rule  applied  in  a  suit  by 
a  dty  to  compel  a  water  company  to  make  connections  between  its  water  mains 
and  the  premises  of  the  citizens,  and  to  bear  the  expense  of  doing  so. 

S.— Town — Water  Company — Contract  Construed. 

A  contract  between  a  town  and  a  water  company  considered,  and  held  to 
require  the  company  to  make  all  connections  between  its  water  mains  and  the 
premises  of  citizens  desiring  to  use  the  water,  and  to  bear  the  expense  of  same, 
and  that  such  construction  of  the  contract  was  not  in  violation  of  the  consti- 
tutional rights  of  the  defendant  by  impairing  the  obligation  of  its  contract  with 
the  city,  nor  by  the  taking  of  its  property  without  due  process  of  law  or  com- 
pensation. 

4 — Contract— Construction  by  Xayor,  not  Binding  on  City. 

Concerning  the  construction  of  a  contract  between  a  city  and  a  water  com- 
pany, a  statement  by  the  mayor  in  open  council  considered,  and  held  not  binding 
on  the  council  or  the  city. 

Appeal  from  the  34th  Judicial  District^  El  Paso  County.  Tried  below 
before  Hon.  J.  B.  Harper. 

Tumey  dk  Surges,  for  appellant. — Tliat  J.  Hise  Myers,  for  whom  the 
dty  of  El  Paso  brings  this  action,  could  not  sue  is  already  established. 
House  y.  Houston  Water  Works  Company,  88  Tezas^  233,  and  authorities 
dted. 

If  Myers  could  not  sue  for  himself  and  as  the  city,  as  such,  shows  no 
right  of  recovery  in  itself,  then  a  suit  for  the  use  and  benefit  of  Myers 
VoL  II.  Civil— 21. 
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would  not  lie.     Kansas  City  v.  0*Connell,  12  S.  W.,  791;  Taylor  v. 
Dunn,  80  Texas,  652  and  673. 

Mandamus  wUl  not  lie  upon  the  case  pleaded,  (a)  The  law  imposed 
no  duty  on  appellant  to  either  furnish  pipe  connection  or  to  furnish 
water.  Bev.  Stats.,  arts.  705,  706.  (b)  No  duty  being  imposed  by  hw, 
mandamus  can  not  be  resorted  to  for  either  the  making  of  a  contract 
or  the  enforcement  thereof.  Texas  Mex.  By.  Co.  v.  Jarvis,  80  Texas, 
466 ;  San  Antonio  Street  By.  Co.  v.  State,  90  Texas,  620 ;  High's  Extra- 
ordinary Legal  Bemedies,  sec.  25,  p.  33 ;  State  ex  rel.  Star  Pub.  Co.  v. 
Associated  Press,  61  L.  B.  A.,  155;  New  Orleans,  etc..  Association,  83 
Am.  St.  Bep.,  230;  Florida,  etc..  By.  Co.  v.  State,  34  Am.  St.  Bep.,  30; 
Galveston  &  West.  By.  Co.  v.  Galveston,  90  Texas,  398;  Shrewsbuiy  v. 
EUis,  64  S.  W.,  700 ;  High's  Ex.  Legal  Bemedies,  sec.  415a,  p.  407,  also 
sec.  321,  p.  303 ;  State  ex  rel  Mount  Pleasant  Cemetery  Co.  y.  Patterson, 
Newark,  etc..  By.  Co.,  43  New  Jersey  Law  Bep.,  506 ;  United  States  v. 
Lament,  155  U.  S.,  305-308;  Lawyers'  ed..  Book  39,  163. 

Caldwell  £  Sweeney  and  Denman,  Franklin  £  McOown,  for  appellee. 
— Since  the  ordinance  and  contract  in  express  terms  and  by  fair  implica- 
tion required  the  Water  Works  Company  not  only  to  lay  mains  in  the 
streets,  but  also  to  lay  from  such  mains  to  the  property  lines,  pipes  as  a 
part  of  its  system  for  the  purpose  of  supplying  water  to  consumers,  the 
court  below  properly  awarded  the  writ  of  mandamus  compelling  the 
Water  Works  Company  to  lay  pipes  from  its  mains  to  the  property  lines 
of  the  adjacent  properties  where  consumers  desire  to  take  water.  San 
Antonio  Street  Bailway  Co.  y.  State,  90  Texas,  620,  and  authorities 
therein  reviewed ;  Palestine  Water  &  Power  Company  v.  City  of  Pales- 
tine, 91  Texas,  540 ;  Cleburne  Water,  Ice  &  Lighting  Co.  v.  City  of  Cle- 
burne, 13  Texas  Civ.  App.,  141;  Kimberly  v.  Morris,  87  Texas,  637; 
Pocatello  Water  Co.  v.  Standley,  61  Pac.,  618;  People  v.  Suburban  By. 
Co.,  63  N.  E.,  349 ;  City  of  Potwin  Place  v.  Topeka  By.  Co.,  33  Pac, 
309 ;  Haugen  v.  Albina  Light  ft  Water  Co.,  28  Pac,  244 ;  State  v.  Butte 
City  Water  Co.,  44  Pac,  966;  Act  incorporating  City  of  El  Paso,  sec 
66  and  sec  57 ;  Gammel's  Laws  of  Texas,  vol.  9,  p.  1271. 

JAMES,  Chief  Justice. — ^The  petition  of  the  city  of  El  Paso  alleged 
in  substance,  omitting  allegations  upon  which  no  controversy  arises : 

That,  by  ordinance  of  date  November  3,  1902,  the  city  of  El  Paso 
granted  to  W.  J.  Davis  and  his  assigns  the  right,  power,  privilege  and 
franchise  to  construct,  operate  and  maintain  in  said  city  a  water  worls 
system  for  the  purpose  of  supplying  said  city  and  its  inhabitants  and 
consumers  of  water  therein  with  Mesa  water,  a  copy  of  said  ordinance 
being  attached  to  the  pleading. 

That  on  the  same  day  Davis  accepted  said  franchise  and  entered  into 
a  contract  with  the  city  wherein,  for  himself  and  his  assigns,  he  agreed 
to  do  and  perform  all  the  things  required  of  him  and  of  his  assigns  by 
the  terms  of  said  ordinance,  a  copy  of  which  contract  was  also  attached. 

That  by  the  terms  of  said  ordinance  said  Davis  and  assigns  were  and 
are  bound  to  furnish  water  to  the  city  of  El  Paso  and  to  all  inhabitants 
and  to  all  consumers  in  said  city  at  the  price  and  charge  in  said  ordinance 
stated,  which  price  and  charge  was  and  is  based  upon  the  amount  of 
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water  coii8iimed>  and  not  upon  the  cost  to  said  Davis  and  his  assigns  of 
connecting  the  consumers'  premises  with  the  system  and  mains. 

That  prior  to  January  1^  1905,  the  said  franchise  granted  to  Davis 
iras  assigned  to  the  defendant^  the  International  Water  Company,  and 
it  assumed  all  the  obligations  and  duties  imposed  on  said  Davis. 

That  prior  to  October  4, 1907,  the  defendant  constructed  and  operated 
and  has  continued  to  operate  in  said  city  a  water  works  system,  but,  on 
said  date  and  ever  since,  it  has  failed  and  refused  to  furnish  the  said 
city  and  its  inhabitants  and  consumers  water  at  the  price  and  charge 
stated  in  said  ordinance  and  contract.  That  it  is  the  duty  of  defendant, 
at  its  own  cost  and  expense,  wherever  it  has  a  water  main  in  any  street 
in  front  of  the  premises  of  any  inhabitant  of  said  city,  or  of  a  person 
owning  real  estate  in  said  city,  where  such  inhabitant  or  owner  desires 
to  become  a  consumer  of  water,  to  lay  a  connecting  or  supply  pipe  from 
its  said  main  to  the  premises  of  said  inhabitant  or  owner  who  desires  to 
become  a  consumer  of  water. 

That  the  water  mains  of  defendant  are  almost  invariably  laid  along 
the  center  of  the  streets  of  the  city  and  such  connecting  pipes  from  its 
mains  to  the  premises  of  the  inhabitant  or  owner  will  be  entirely  laid  in 
the  public  street;  that  defendant  has  the  right  to  lay  and  repair  such 
pipes  in  the  streets  from  its  mains  to  private  premises,  but  the  inhabi- 
tants and  owners  of  premises  in  the  city  have  no  right  to  lay  or  repair 
such  pipes  in  the  streets. 

That  defendant  wrongfully  refuses  to  lay  such  connecting  pipes  unless 
the  inhabitants  or  property  owners  will  pay  the  expense  thereof,  and 
wrongfully  refuses  to  maintain  said  pipes  in  good  order  for  more  than  a 
year  after  they  are  laid. 

That  particidarly  on  October  4,  1907,  defendant  wrongfully  refused, 
though  duly  requested  to  do  so,  and  though  it  had  a  water  main  on  the 
street  in  front  thereof,  to  lay  a  connecting  pipe  from  said  main  to  the 
premises  of  J.  Hise  Myers  (describing  two  lots)  though  the  said  Myers 
was  then  and  there  an  inhabitant  of  said  city  and  desired  to  become  a 
consumer  of  water  upon  said  premises,  and  defendant  still  refuses  to 
lay  said  connecting  pipe,  unless  Myers  would  defray  the  cost  thereof. 

That  the  various  refusals  herein  mentioned  are  an  unlawful  attempt 
on  its  part  to  make  the  inhabitants  and  consumers  of  water  pay  a  greater 
price  and  charge  for  water  than  is  allowed  by  said  franchise  and  contract. 
That  by  such  refusal  the  danger  of  fire  is  greatly  increased  and  water 
closets  can  not  be  connected  with  the  city  sewer  to  the  great  danger  of 
the  public  health,  and  by  failure  to  repair  connecting  pipes  the  streets 
are  rendered  dangerous  and  unserviceable  as  thoroughfares,  all  in  flag- 
rant violation  of  the  duties  and  obligations  of  defendant  under  its  fran- 
chise. 

That  defendant  is  a  public  service  corporation,  having  a  monopoly 
of  the  water  supply  in  said  city  and  it  is  its  duty,  at  its  own  cost  and  ex- 
pense, to  lay  connecting  pipes  from  its  main  to  the  premises  of  con- 
sumers. 

That  great  and  irreparable  injury  has  been  and  is  inflicted  upon  the 
city  and  its  inhabitants  by  reason  of  the  premises,  for  which  it  has  no 
adequate  remedy  except  by  mandamus,  which  is  prayed  to  compel  de- 
fendant^ at  its  own  cost,  wherever  it  has  a  water  main  in  the  street  in 
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front  of  the  premises  of  an  inhabitant  or  owner  of  property  in  the  citj 
and  such  inhabitant  or  owner  desires  to  become  a  consumer  of  water, 
to  lay  and  maintain  across  the  street  in  good  repair  a  connecting  pipe 
from  the  main  to  said  premises,  and  to  supply  said  person  with  Mesa 
water  at  the  price  and  charge  allowed  and  provided  for  by  its  fran- 
chise from  and  contract  with  the  city,  and  that  upon  final  trial  the  man- 
damus be  made  perpetual. 

From  defendant's  brief  we  state  its  pleadings  substantially  as  follows: 
Besides  general  demurrer  and  denial  it  pleaded  several  special  exceptions 
to  the  petition  based  upon  the  following  grounds : 

A  special  exception  that  defendant  is  not  obligated  by  law  to  supply 
water  to  the  city  or  its  inhabitants  for  any  purpose  or  price. 

Another  special  exception,  No.  4,  is  that  the  petition  shows  that  plain- 
tiff is  not  entitled  to  the  writ  of  mandamus,  and,  if  entitled  to  any  re- 
lief, it  consists  in  paying  or  causing  to  be  paid  the  cost  of  connecting  the 
premises  of  Myers  with  the  main  and  recovering  from  defendant  the 
cost,  if  such  cost  should  be  borne  by  the  defendant. 

Special  exception  No.  5,  upon  the  ground  that,  if  there  was  any  in- 
convenience to  the  city  or  its  citizens,  it  could  be  prevented  by  the  ex- 
penditure of  a  small  sum  of  money,  and  if  defendant  was  liable  therefor, 
the  same  could  be  compensated  through  an  action  for  damages. 

Special  exception  No.  7  is  that  the  petition  as  a  whole  showed  no 
grounds  for  mandamus,  and  did  not  show  that  plaintiff  did  not  have  an 
adequate  remedy  at  law,  other  than  such  writ,  which  would  not  kneet  all 
the  matters  and  things  demanded  by  plaintiff. 

Special  exception  No.  8  is  that  said  ordinance  and  contract  show  that 
the  rates  fixed  and  to  be  charged  by  defendant  were  only  for  the  benefit 
of  those  persons  having  pipe  connections  with  the  mains  of  the  defend- 
ant, and  the  petition  does  not  show  that  Myers,  or  any  other  applicant 
for  water,  wants  the  benefit  of  said  fixed  rates  to  persons  having  said 
connection,  or  demands  connections  independent  of  said  fixed  rates, 
and  said  petition  is  therefore  vague,  indefinite  and  uncertain. 

For  special  answer  the  defendant  alleged  that  it  was  the  duty  of  all 
persons  desiring  water  to  make  the  necessary  connections  with  the  mains 
at  their  cost ;  that  the  rate  charged  was  lower  than  would  have  been  if 
defendant  had  to  make  such  connection  at  its  own  expense ;  that  under 
said  ordinance  and  contract  defendant  never  intended,  and  does  not  now 
intend,  to  supply  consumers  not  having  their  own  pipe  connections  with 
the  mains,  at  the  price  fixed  by  said  ordinance  and  contract.  That  the. 
custom  and  practice  of  defendant  is  and  has  always  been  to  furnish  such 
connections  at  actual  cost  to  persons  desiring  them,  and  after  so  made 
the  same  are  the  property  of  the  consumer,  which  custom  and  practice 
existed  prior  to  the  granting  of  the  amended  franchise  granted  on  Aug- 
ust 26,  1907,  that  this  was  kno¥ni  to  be  the  rule  and  custom  by  the  ci^ 
council  at  the  time  the  amended  franchise  was  granted,  and  the  rat^ 
for  water  fixed  thereby.  That  the  rkte  fixed  thereby  was  the  very  lowest 
that  could  possibly  be  maintained  for  supplying  water.  That  it  was  in 
view  of  this  practice  that  such  rates  were  agreed'  on,  and  to  compel  de- 
fendant to  furnish  water  at  said  rates  and  at  the  same  time  to  assume 
the  burden  of  paying  for  the  connections  would  make  it  impossible  for 
defendant  to  operate  its  business  without  constant  and  continuing  loss; 
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that  no  sach  thing  was  in  contemplation  of  either  party  to  the  franchise 
and  contract,  and  that  such  requirement  would  amount  to  confiscation, 
and  taking  of  property  without  due  process  of  law,  and  an  impairing  of 
the  obligations  of  the  contract. 

Also  that,  long  prior  to  the  granting  of  the  original  franchise  to 
Davis,  it  was  the  custom  in  El  Paso  and  elsewhere  in  the  southwestern 
conntry  and  throughout  the  United  States  for  water  companies  to  make 
a  reasonable  charge  for  all  pipe  connections  between  mains  and  property 
lines,  which  custom  was  well  known  to  the  city  of  El  Paso,  its  mayor  and 
council,  when  they  granted  the  original  franchise  in  1902,  and  since 
granting  same  up  to  the  granting  of  the  amended  franchise  in  August, 
1907,  and  that  said  amendment,  as  well  as  the  original  franchise,  con- 
tained this  provision : 

'^That  the  said  International  Water  Company,  and  its  assigns  shall 
furnish  Mesa  water  to  all  consumers  at  the  price  and  charge  herein  set 
forth  as  follows,  to  wit:  Not  to  exceed  the  sunl  of  twenty  cents  per 
thousand  gallons  for  all  purposes  other  than  those  herein  and  in  the  orig- 
inal franchise  to  W.  J.  Davis,  enumerated,  provided  a  minimum  charge 
of  ninety  cents  per  month  may  be  made  to  all  consumers  of  water  having 
pipe  connections  with  the  mains  belonging  to  the  said  International 
Water  Company  and  its  assigns.'' 

The  court  overruled  all  the  demurrers,  and  upon  a  trial  entered  judg- 
ment for  the  city,  granting  the  writ  of  mandamus,  in  substance  requir- 
ing defendant  to  lay  and  maintain  at  its  own  cost  and  expense  a  con- 
necting or  service  pipe  from  its  mains  to  the  premises  of  any  and  every 
inhabitant  of  the  city  of  El  Paso,  and  to  those  of  any  and  every  person 
owning  property  therein,  when  such  inhabitant  or  owner  desires  to  be- 
come a  consumer  of  water  to  be  furnished  by  defendant,  and  when  there 
is  no  such  pipe  already  in  existence.  Said  connecting  pipe  to  be  made 
and  maintained  when  it  has  a  main  in  the  street,  alley  or  public  ground 
in  front  of  the  premises  of  such  inhabitant  or  owner  and  shall  extend 
from  such  main  to  the  line  dividing  his  premises  from  the  street,  alley 
or  public  ground;  *T)ut  nothing  in  this  judgment  contained  shall  require 
said  defendant  to  lay  or  to  maintain  any  such  service  or  connection  pipe 
in  any  place  that  is  not  a  part  of  the  public  streets,  alleys,  grounds  or 
squares  of  the  city  of  El  Paso;  also  nothing  herein  contained  shall  re- 
quire said  defendant  to  lay  or  maintain  such  connecting  or  service  pipe 
beyond  its  franchise  limits." 

The  judgment  orders  defendant  to  maintain  at  its  own  expense  all 
such  connecting  pipes  of  the  nature  and  in  the  places  aforesaid,  which 
it  now  uses  to  supply  consumers.  And,  finally,  the  judgment  decrees 
particularly  that  defendant  is  to  lay  and  maintain  at  its  own  cost  and 
expense  a  connecting  or  service  pipe  from  its  main  in  front  of  Myers' 
premises  to  the  line  dividing  said  premises  from  the  street.  That  noth- 
ing in  this  judgment  shall  bind  defendant  to  maintain  any  service  or 
connecting  pipe,  after  the  person  occupying  the  premises  supplied  there- 
by ceases  to  be  a  consumer,  or  to  lay  any  additional  pipe  to  said  premises 
oif  Myers,  if  the  said  connection  has  already  been  made. 

Appellant's  first  assignment  of  error  is  presented  as  a  proposition,  but 
it  embodies  various  propositions.  However,  what  appellant  contends 
for  under  it  is  found  in  a  separate  proposition,  as  follows : 
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'^ Appellee's  petition  nowhere  stated  any  facts  authorizing  the  city  of 
El  Paso  in  its  corporate  capacity  to  institute  and  maintain  any  suit  or 
action  for  the  use  and  benefit  of  either  J.  Hise  Myers,  or  any  other 
person,  known  or  unknown ;  nor  could  said  petition  have  been  so  framed 
as  to  state  a  cause  of  action  in  behalf  of  said  J.  Hise  Myers,  or  any  other 
person,  growing  out  of  the  facts  alleged,  because  a  municipal  corpora- 
tion, such  as  is  the  city  of  El  Paso,  has  no  authority,  expressed  or  im- 
plied, for  the  lending  of  its  name  for  the  bringing  of  any  such  suit  or 
for  suing  in  its  name  for  the  use  and  benefit  of  private  persons  for  the 
redress  of  their  private  wrongs,  but  on  the  other  hand,  said  city  of  El 
Paso,  and  cities  similarly  situated,  can  under  the  facts  alleged  only 
bring  and  maintain  a  suit  for  the  protection  of  a  right  to  which  the  city, 
as  such,  is  entitled,  and  as  this  action  was  in  nowise  for  the  benefit  of 
the  city  of  El  Paso,  as  such,  the  same  could  not  be  maintained  and  the 
general  demurrer  should  have  been  sustained/' 

The  point  is  that  a  municipal  corporation  can,  in  its  corporate  ca- 
pacity, maintain  a  suit  only  for  the  protection  of  a  right  to  which  the 
city,  as  such,  is  entitled,  and  this  action  is  in  nowise  for  the  benefit  of 
the  city,  as  such,  but  for  the  benefit  of  private  persons,  for  the  redress 
of  their  private  wrongs. 

The  petition  proceeds  upon  allegations  which  showed  an  ordinance  and 
a  contract  in  the  terms  of  the  ordinance,  which,  as  construed  by  the  trial 
judge,  imposed  upon  the  respondent  company  a  public  duty,  to  wit: 
the  duty  to  lay,  at  its  own  expense,  connecting  pipes  from  its  mains 
to  the  property  line  of  abutting  property  owners,  when  requested  to  do 
so.    The  refusal  to  perform  this  duty  is  alleged. 

The  question,  upon  which  the  case  of  San  Antonio  Street  By.  Co.  v. 
State,  90  Texas,  520,  turned,  is  not  involved  here,  because  Davis  and  his 
assigns  obligated  themselves  to  do  and  perform  all  things  provided  for 
them  to  do  in  connection  with  the  grant.  The  cases  hold  that  where 
a  duty  to  the  public  is  imposed  and  undertaken  as  a  condition  of  the 
grant  of  this  kind  by  a  city,  the  corporation  may  be  compelled  by  man- 
damus, at  the  suit  of  the  municipality,  to  perform  the  duty.  San  An- 
tonio Street  Ry.  Co.  v.  State,  supra;  Kimberly  v.  Morris,  87  Telas,  637; 
City  of  Chicago  v.  Chicago  Tel.  Co.,  82  N.  E.,  607;  Cleburne  Water 
Co.  V.  City  of  Cleburne,  13  Texas  Civ.  App.,  141. 

The  contract,  based  upon  the  ordinance,  was  with  the  city  of  El  Paso, 
and  the  city  was  properly  the  plaintiff  in  suits  relating  to  the  enforce- 
ment of  any  duty  imposed  thereby  upon  the  respondent  of  a  public 
nature.  The  question  of  whether  or  not  the  duty  of  laying  pipes  at  its 
own  cost  to  connect  with  property  adjoining  the  streets  containing  mains, 
was  imposed,  will  be  considered  under  the  next  assignments,  which  re- 
late to  the  overruling  of  special  demurrers.  In  this  connection  we  may 
state  that  the  difference  between  contracts  of  this  nature  and  those  made 
by  a  city  that  partake  of  the  character  of  private  contracts,  and  therefore 
not  the  subject  of  mandamus,  is  clearly  pointed  out  in  Chicago  v.  Chi- 
cago Tel.  Co.,  82  N.  E.,  607. 

These  special  demurrers  were  as  follows :  'Turther  excepting  to  plain- 
tiff's original  petition  filed  herein^  this  defendant  says  that  the  same  is 
insufScient  in  this :  That  this  defendant  is  not  obligated  by  law  to  sup- 
ply the  city  of  El  Paso  or  the  inhabitants  thereof  with  water  for  any 
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purpose  at  any  price,  and  said  petition  does  not  show  that  this  defend- 
ant is  obligated  by  contract  to  supply  the  city  of  El  Paso  and  the  inhabi- 
tants thereof  with  water,  or  the  terms  of  said  contract,  if  any  exists,  with 
such  reasonable  certainty  as  to  show  this  defendant  liable  either  to  the 
plaintiff  or  any  inhabitant  of  the  city  of  El  Paso  in  the  premises,  and  as 
t9  this  defendant  prays  the  judgment  of  the  court/' 

"Further  specially  excepting  herein,  this  defendant  says  that  said 
petition  is  insufficient  in  this :  That  it  shows  upon  its  face  that  the  plain- 
tiff is  not  entitled  to  a  mandamus,  in  that  if  it  is  entitled  to  any  relief 
in  the  premises  it  is  not  the  relief  of  the  extraordinary  writ  of  manda- 
mus, but  that  it  could  protect  itself  fully  in  the  premises  by  paying  or 
causing  to  be  paid  the  costs  of  connecting  the  premises  of  J.  Hise  Myers 
with  the  mains  of  the  defendant  company  and  recovering  from  the  de- 
fendant the  cost  and  value  thereof,  if  the  said  costs  should  be  borne  by 
this  defendant  and  not  by  the  said  J.  Hise  Myers,  and  as  to  this  it  prays 
the  judgment  of  the  court/' 

"Further  specially  excepting  to  plaintiff's  said  petition,  this  defend- 
ant says  that  it  appears  from  the  face  of  the  petition  that  any  incon- 
venience that  this  plaintiff  or  any  citizen  of  El  Paso  is  suffering  at  the 
hands  of  this  defendant,  or  with  which  it  is  or  they  are  threatened, 
could  be  prevented  by  the  expenditure  of  a  small  sum  of  money,  and 
full  compensation  and  redress  could  be  obtained  by  any  person  en- 
titled thereto  against  this  defendant  in  any  action  for  damages,  it  not 
appearing  that  the  defendant  is  insolvent  or  is  not  amply  able  to  respond 
in  damages  for  any  infraction  of  any  right  or  duty  owing  by  it  to  this 
plaintiff,  and  as  to  this  it  prays  the  judgment  of  the  court." 

These  demurrers  were  properly  overruled,  because  the  remedy  or  reme- 
dies suggested  were  not  adequate,  in  the  sense  they  would  afford  the 
relief  of  the  character  sought  by  this  proceeding.  In  High  on  Extra- 
ordinary Bemedies,  section  17,  it  is  stated:  "It  is  to  be  borne  in  mind 
in  the  application  of  the  principle  under  discussion  that  the  existing 
legal  remedy  relied  upon  as  a  bar  to  interference  by  mandamus  must  not 
only  be  an  adequate  remedy  in  the  general  sense  of  the  term,  but  it  must 
be  specific  and  appropriate  to  the  particular  circumstances  of  the  case. 
That  is,  it  must  be  such  a  remedy  as  affords  relief  upon  the  very  subject 
matter  of  the  controversy,  and  if  it  is  not  adequate  to  afford  the  party 
aggrieved  the  particular  right  which  the  law  accords  him,  mandamus 
will  lie,  notwithstanding  the  existence  of  such  other  remedy." 

The  city  of  El  Paso  had  the  right  and  it  was  the  proper  party  to  en- 
force the  performance  of  the  duties  arising  under  the  contract  made 
with  it  and  to  protect  the  right  of  its  citizens  thereunder.  It  has  the 
right  to  have  the  respondent  perform  the  specific  duty  which  the  latter 
had  assumed  in  the  interest  of  the  public,  and  could  not  be  required  to 
construct  such  connections  itself  and  look  to  respondent  for  reimburse- 
ment, no  such  remedy  having  been  provided  in  the  contract. 

Another  special  exception  which  was  overruled  reads  as  follows :  "For 
further  special  exception  this  defendant  says  that  plaintiff's  petition 
shows  no  cause  of  action  in  this,  that  the  said  ordinance  and  the  contract 
made  thereunder  show  the  rates  fixed  by  said  ordinance  and  said  con- 
tract to  be  charged  by  this  defendant  were  only  for  the  benefit  of  those 
having  pipe  connections  with  the  mains  of  this  defendant,  and  said  peti- 
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tion  does  not  show  whether  the  said  Myers  or  any  other  applicant  for 
water  wants  the  benefit  of  said  fixed  rates  to  persons  having  said  con- 
nections^  or  wants  connections  independent  of  said  fixed  rates,  and  said 
petition  is  therefore  too  vague,  indefinite  and  uncertain,  and  as  to  this 
the  defendant  prays  the  judgment  of  the  court/*  This  exception  de- 
pends on  the  proper  construction  of  the  terms  of  the  ordinance  and  con* 
tract,  which  subject  we  shall  deal  with  in  connection  with  those  assign- 
ments of  error  which  complain  of  the  court's  conclusions  of  law. 

The  eighth,  ninth  and  tenth  assignments  complain  of  the  first  con- 
clusion of  law  which  is,  "That  it  is  the  duty  of  the  defendant  to  lay 
and  maintain  at  its  own  cost  the  service  or  connecting  pipe  between  ite 
mains  and  the  premises  of  the  consumer  when  it  has  a  main  laid  on  the 
street  in  front  of  the  premises  of  the  consumer.'*  This  conclusion  is 
attacked  as  being  unsupported  by  and  against  the  evidence  in  view  of 
the  following  provision  in  the  ordinance  and  contract  with  Davis  in 
1902 :  "The  said  W.  J.  Davis  and  his  assigns  bind  themselves  to  fur- 
nish said  Mesa  water  to  all  consumers  at  a  price  and  charge  never  to 
exceed  the  prices  and  charges  herein  set  forth  as  follows,  to  wit:  The 
sum  of  twenty  cents  per  thousand  gallons  for  all  purposes  other  than 
those  herein  enumerated,  provided  a  minimum  charge  of  ninety  cents 
per  month  may  be  made  to  all  consumers  of  water  having  pipe  connec- 
tions with  the  mains  belonging  to  said  W.  J.  Davis  and  his  assigns." 
And  the  following  provision  in  the  contract  and  ordinance  of  1907: 
"The  said  International  Water  Company  and  its  assigns  shall  furnish 
Mesa  water  to  all  consumers  at  a  price  and  charge  herein  set  fortli  as 
follows,  to  wit :  Not  to  exceed  the  sum  of  twenty  cents  per  thousand  gal- 
lons for  all  other  purposes  other  than  those  herein  and  in  the  original 
franchise  to  W.  J.  Davis  enumerated,  provided  a  minimum  charge  of 
ninety  cents  a  month  may  be  made  to  all  consumers  of  water  having  pipe 
connections  with  the  main  belonging  to  said  International  Water  Com- 
pany and  its  assigns.'* 

Appellant's  position  is  that  the  above  fixed  the  charges  for  water,  and 
applied  said  charges  to  consumers  who  had  pipe  connections,  or  who 
would  make  pipe  connections  with  the  mains;  and  as  no  other  rate  had 
ever  been  fixed,  then,  in  order  for  consumers  to  get  the  benefit  of  the 
rate,  they  must  be  such  as  have  or  are  willing  to  have  at  their  own  cost 
such  connections,  and  as  neither  Myers  nor  any  other  person  for  whom 
the  city  complains  is  in  such  position,  the  conclusion  is  wrong. 

The  purpose  of  the  provision  quoted,  which  provision  occurs  in  the 
contract  in  connection  with  the  other  provisions  relative  to  the  subject 
of  charges  for  water  furnished,  was  merely  to  fix  a  rate  which  the  com- 
pany would  be  allowed  to  charge  consumers.  It  is  true,  the  rate  fixed 
was  declared  to  apply  to  consumers  having  pipe  connections,  from  which 
the  inference  is  drawn  by  appellant  that  the  consumers  were  to  furnish 
or  pay  for  connections  with  the  mains.  The  provision  is  silent  as  to  who 
should  pay  for  sucH  connections,  but  states  that  those  who  are  so  con- 
nected shall  be  furnished  water  at  the  rate  fixed.  When  the  whole  con- 
tract is  looked  to  it  will  be  seen  that  the  consumer  was  not  granted  the 
right  to  enter  upon  and  excavate  the  street  for  any  purpose  whatever, 
but  on  the  contrary  this  right  or  franchise  was  given  solely  to  the  re- 
spondent.   The  duty  to  perform  this  work  and  to  lay  the  pipes  was  im- 
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posed  upon  it,  in  connection  with  the  positive  duty  to  supply  the  consumer 
with  water.  The  contract  nowhere  provides  that  the  consumer  shall 
pay  for  such  work,  but  the  only  basis  for  any  charge  to  the  consumer  is 
found  in  the  rate  fixed  by  said  provision.  We  think  the  failure  to  pro- 
vide that  the  consuqier  should  pay  said  rates  and  also  the  cost  of  making 
the  connection  with  his  property,  rather  indicates  that  he  was  not  to 
bear  the  cost  of  the  latter. 

However,  if  said  provision  be  taken  as  indicating  by  inference  that  the 
consumer  was  to  bear  such  cost,  the  contract  in  other  respects  is  repug- 
nant to  giving  it  that  construction.  Primarily,  the  duty  to  furnish  water 
to  property  owners  on  streets  containing  mains,  carried  with  it  the  duty 
to  do  and  perform  what  was  necessary  to  be  done  to  place  the  company 
in  position  to  furnish  the  property  with  water.  It  could  not  do  this 
without  connection  to  the  property  lines.  See  Pocatello  Water  Co.  v. 
Standley,  61  Pac.,  618.  We  think,  in  order  for  respondent  to  be  able  to 
claim  immunity  for  this  consequence,  there  would  have  to  be  some  pro- 
vision in  the  grant  or  contract  which  unmistakably,  or  at  least  by  fair 
implication  taking  into  consideration  all  the  provisions  of  the  contract 
bearing  on  the  subject,  would  relieve  it. 

There  is  thia  provision  in  the  ordinance  and  contract :  **And  be  it 
farther  ordained  that  all  work  of  taking  up  pavements,  excavating  in 
or  upon  streets  and  sidewalks,  or  any  public  place,  or  any  other  excava- 
tions made  by  said  Davis  and  his  assigns,  shall  be  done  and  performed 
in  such  a  manner  as  to  give  the  least  inconvenience  to  the  inhabitants 
of  said  city.  And  all  such  places  shall  be  repaired  and  left  in  as  good 
condition  and  in  the  same  condition  as  before  being  disturbed;  and  all 
such  work  or  interference  with  the  streets  and  other  public  places  shall 
be  done  and  performed  with  all  convenient  speed  by  the  persons  repre- 
senting the  said  Davis  and  his  assigns,  and  under  the  direction  and 
supervision  of  some  person  appointed  by  the  city  council  of  the  city  of 
EI  Paso.  And  all  such  work  shall  be  done  at  the  cost  and  expense  of 
the  said  Davis  and  his  assigns.  And  in  the  event  said  streets,  sidewalks, 
or  other  public  places  be  not  speedily  repaired  and  replaced  as  herein 
contemplated,  then  the  city  of  El  Paso  may  replace  and  repair  same  and 
charge  the  expense  thereof  to  the  said  Davis  and  his  assigns,  which  ex- 
pense is  to  be  paid  and  collected  by  the  city  out  of  any  sum  or  sums  of 
money  which  may  be  due  or  to  become  due  to  the  said  Davis  and  his  as- 
signs under  this  ordinance  and  contract  to  be  hereafter  entered  into 
by  the  city  of  El  Paso." 

It  is  not  consistent  with  this  express  provision  that  the  owner  of 
property  or  any  one  except  the  respondent  should  bear  the  cost  of  ex- 
cavating the  streets,  sidewalks,  etc.,  and  in  view  of  this  provision  the 
effect  which  appellant  claims  for  the  clause  under  consideration,  by 
implication,  can  not  be  reasonably  given  it. 

The  assignments  eleven  to  fourteen  complain  of  the  second  conclu- 
sion of  law,  which  is :  "That  the  defendant  by  the  writ  of  mandamus 
at  the  suit  of  the  city  of  El  Paso  can  be  compelled  to  discharge  the 
aforesaid  duty.'*    This  we  have  already  disposed  of. 

The  fifteenth  and  sixteenth  assignments  complain  of  the  third  con- 
clusion :  **That  the  city  of  El  Paso  is  entitled  to  the  relief  granted  by 
the  judgment  of  the  court  in  this  cause."    Under  these  it  is  claimed  that 
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the  judgment  is  erroneous  in  Tequirin|;  the  defendant  company  to  nm 
and  instoll  connecting  pipes  for  every  inhabitant  of  the  city  of  El  Paso 
regardless  of  the  distance  from  the  mains  to  the  property  line  of  the  in- 
habitant,  and  also  erroneous  because  under  the  pleading  the  court  was 
without  authority  to  so  order,  and  because  the  facts  and  circumstances 
surrounding  any  other  application  than  that  of  J.  Hise  Myers  were  not 
before  the  court  and  the  court  had  no  right  to  pass  upon  the  same  or 
enter  any  order  relative  thereto. 

It  will  be  seen  that  the  judgment  only  requires  pipes  to  be  laid  from 
the  main  in  the  street  to  the  property  line  on  the  street,  and  only  upon 
streets  where  it  has  water  mains.  We  think,  upon  the  other  question 
suggested,  that  the  city  had  the  right  to  mandamus  respondent  in  refer- 
ence to  its  duty  to  the  inhabitants  generally;  and  that  the  city  was  not 
required  to  apply  for  such  in  each  individual  case  as  it  might  arise.  Be- 
spondent  had  repudiated  the  duty  in  general. 

Another  objection  to  the  judgment  is  that  the  connecting  pipes  al- 
ready installed  were  installed  under  contracts  with  the  consumers,  and 
the  cost  of  same  was  paid  for  by  the  consumers  with  the  agreement  and 
understanding  that  they  should  defray  the  cost  of  maintaining  said  pipes 
for  one  year;  and  the  effect  of  the  judgment  is  to  nullify  said  contracts, 
is  retroactive  and  places  a  burden  on  the  defendant  company  not  pro- 
vided for  in  its  agreement  and  ordinances  and  contracts  with  the  city  and 
destroys  private  contracts  and  agreements  made  between  it  and  the 
city. 

We  fail  to  understand  how  the  city  would  be  deprived  of  the  right  to 
the  mandamus  sought  and  granted  in  this  case,  by  the  fact  that  re- 
spondent had  such  contracts  with  consumers.  These  contracts,  if  it  was 
the  duty  of  respondent  to  lay  and  maintain  the  pipes  they  refer  to  at  its 
own  cost,  as  we  hold  herein,  were  not  binding,  and  they  constituted  no 
valid  obstruction  to  that  part  of  the  judgment  which  reads :  "The  said 
defendant  is  further  ordered  to  maintain  at  its  own  expense  all  such 
connecting  pipes  of  the  nature  and  in  the  places  aforesaid,  which  it 
now  uses  to  supply  consumers  with  water  in  the  city  of  El  Paso.*' 

The  assignments  seventeen  to  twenty  are  overruled.  The  city  was  a 
proper  party  to  ask  for  the  mandamus  in  the  interest  of  J.  Hise  Myers, 
as  well  as  of  its  other  inhabitants.  The  other  matters  suggested  under 
these  assignments  have  been  sufficiently  discussed. 

The  point  made  by  the  twenty-first  assignment,  in  effect,  that  the  judg- 
ment involves  a  violation  of  the  constitutional  rights  of  the  defendant 
by  impairing  the  obligation  of  its  contract  with  the  city,  and  involves 
the  taking  of  its  property  without  process  of  law  or  compensation,  must 
also  be  overruled. 

The  seventh  assignment  complains  of  the  following  finding  of  the 
court: 

*That  some  time  about  the  middle  of  the  year  1906  the  former  mayor 
of  the  city  of  El  Paso,  who  was  then  mayor  of  said  city  of  El  Paso,  did 
state  to  an  agent  of  defendant,  to  wit,  its  attorneys,  in  the  council  room 
of  the  city  of  El  Paso,  when  the  council  was  in  session,  substantially  as 
follows :  'You  hereafter  will  prepare  a  written  bill  to  each  applicant  for 
water  connections,  which  bill  must  show  in  detail  the  material  used  and 
the  labor  expended,  and  whatever  else  is  done,  so  that  each  man  may 
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know  that  he  is  paying  the  Water  Company  no  more  than  the  actual 
cost  of  making  connection  between  the  mains  and  the  premises ;'  but  that 
the  said  statement  was  the  individual  statement  of  the  person  makmg 
it,  and  was  not  the  act  or  statement  of  the  city  council  of  the  city  of 
El  PasOy  and  said  statement  did  not  influence  defendant  in  entering  into 
the  contract  required  by  the  ordinance  of  August  22,  1907/* 

The  contention  is  that  the  above  amounted  to  a  construction  by  the 
parties  of  the  contract  as  to  defendant's  right  to  charge  consumers  for 
pipe  connections,  and  that  defendant  was  by  such  action  of  the  council 
permitted  to  continue  charging  for  same  the  actual  cost  thereof. 

We  think  the  court  did  not  err  in  the  finding.  Beading  the  testimony 
of  the  attorney  referred  to  in  the  finding  and  who  alone  testified,  it  is 
clear  that  what  was  stated  by  the  mayor  was  not  made  the  act  of  the  coun- 
cil. The  witness  stated  that  the  council  was  in  session  with  a  quorum 
present  and  were  transacting  business.  That  he  did  not  remember  that 
there  was  a  vote  of  the  council  taken  in  this  matter,  that  the  mayor  did 
aU  the  talking,  as  he  was  in  the  habit  of  doing,  and  witness  did  not  recol- 
lect that  anybody  else  took  part  in  the  discussion ;  and  that  the  mayor 
made  the  speech  attributed  to  him.  Nothing  more  was  done,  except  that 
"we  agreed  to  that,  and  the  representatives  of  the  company  were  told 
that  the  practice  should  be  followed  and  a  bill  should  be  made  in  each 
case  to  show  each  resident  what  the  actual  cost  of  that  connection  was, 
and  I  imderstand  that  has  been  the  practice  ever  since.*' 

This  evidence  falls  short  of  showing  any  legislative  act,  or  any  act  at 
all,  of  the  coimcU  upon  the  matter.    The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Studebaker  Brothers'  Manufacturino  Company  v.  C.  F.  Carter 

ET  AL. 
Decided  June  13,  1908. 

1.— Bailee — ^Hegligenee— lliiettion  of  Fact. 

In  a  suit  against  a  bailee  for  damage  to  a  carriage  left  with  him  for  repairs, 
pleading  considered,  and  held  to  present  a  question  of  fact  to  be  determined 
Dy  the  jury,  whether  or  not  the  bailee  was  guilty  of  negligence  in  leaving  the 
carriage  in  the  street  a  short  time  where  it  was  injured  by  a  runaway  team. 

a. — Same— Eridence— ITnforeicen  Accident. 

In  a  suit  against  a  bailee  for  the  value  of  a  carriage  left  with  him  for 
repairs,  evidence  considered,  and  held  to  show  that  the  carriage  was  left  in  the 
street  for  a  necessary  and  lawful  purpose,  and  for  only  a  reasonable  time; 
that  the  damage  was  caused  by  an  agency  (a  runawav  team)  for  which  ap- 
pellant was  in  no  wise  chargeable  and  which  he  could  not  have  reasonably 
anticipated  or  foreseen. 

Appeal  from  the  County  Court  of  Dallas  County.    Tried  below  before 
Hon.  H.  P.  Liveley. 

Lewis  &  Phillips,  for  appellant 

Flippen  <C  McCormicJc,  for  appellee. 
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TALBOT,  Associate  Justice. — ^This  suit  was  brought  in  the  County 
Court  of  Dallas  County  by  C.  F.  Carter,  one  of  the  appellees,  against 
the  appellant  and  the  Paeifie  Express  Company  as  a  codefendant,  to 
recover  damages  in  the  sum  of  five  hundred  and  fifty  dollars  on  account 
of  the  injury  or  destruction,  in  the  city  of  Dallas,  on  October  3,  1906, 
of  a  carriage  belonging  to  plaintiff,  alleged  to  be  worth  the  amount 
sought  to  be  recovered. 

In  his  original  petition  it  was  charged  that,  prior  to  said  date,  ap- 
pellee had  placed  his  carriage  in  the  custody  of  the  appellant  for  the 
purpose  of  having  some  repairing  done  to  the  upholstering  thereof; 
that  on  said  date  appellant  had  caused  the  carriage  to  be  pulled  out  of 
its  warehouse,  located  on  Pacific  avenue,  and  left  the  same  unguarded 
and  unprotected,  for  the  purpose  of  having  it  transported  to  the  place 
of  business  of  the  upholsterer,  who  was  to  do  said  repairing  at  the  ex- 
pense of  appellant;  that  while  in  that  situation  a  wagon  belonging  to 
the  Pacific  Express  Company  ran  into  and  destroyed  it;  that  the  horse 
and  wagon  belonging  to  said  express  company  were  left  standing  on 
Pacific  avenue,  untied,  and  without  a  weight  attached  to  same,  and, 
for  some  cause  unknown  to  plaintiff,  ran  away,  and  while  running  along 
said  avenue,  without  a  driver  or  attendant,  ran  into  and  destroyed  the 
carriage  in  question;  and  that,  by  reason  of  the  negligence  of  both  de- 
fendants, he  has  been  damaged  in  the  sum  sued  for. 

Appellant  pleaded  a  general  demurrer  and  general  denial  to  plain- 
tiff's petition,  and  specially  denied  that  it  was  in  anywise  responsible 
for,  or  contributed  to,  the  injury  to  said  carriage,  and  further  answered 
as  follows:  That,  when  plaintiff  delivered  his  carriage  into  its  posses- 
sion for  the  purpose  of  having  the  repairing  done  to  it,  he  well  knew 
that  it  did  not  possess  facilities  for  such  repairing  in  its  own  establish- 
ment, and  that  it  would  be  compelled  to  have  same  done  in  some  other 
establishment  in  the  city  of  Dallas,  and  to  that  end  it  would  be  com- 
pelled to  haul  said  carriage  from  its  own  premises  to  such  establish- 
ment; that,  on  the  date  in  question,  for  the  purpose  of  having  the  car- 
riage hauled  from  its  premises  to  those  of  the  carriage-maker  whom  he 
had  engaged  to  perform  such  repairs,  it  caused  the  carriage  to  be  taken 
out  of  its  warehouse  on  Pacific  avenue  in  said  city  into  said  avenue, 
which  was  a  public  street,  and  placed  immediately  adjoining  and  close 
to  the  curb  of  the  sidewalk  in  front  of  its  warehouse,  preparatory  to 
having  it  hauled  to  the  establishment  of  said  carriage-maker;  that  while 
said  carriage  was  so  situated,  and  before  appellant  had  any  reasonable 
opportunity  or  time  to  move  it,  it  was  run  into  by  an  express  wagon  and 
horse  of  the  Pacific  Express  Company,  an  occurrence  that  it  did  not 
anticipate,  and  could  not  have  anticipated  when  it  placed  the  carriage 
as  it  did  for  said  purpose,  and  for  which  it  was  in  nowise  responsible; 
that  its  entire  action  in  the  premises  was  in  the  exercise  of  all  due  and 
proper  care  and  caution,  and  any  injury  done  to  the  carriage  was  in  no- 
wise due  to  failure  on  its  part  to  use  such  care,  but  was  due  solely  to  the 
carriage  being  run  into  by  the  Pacific  Express  Company's  wagon  and 
horse. 

By  way  of  cross-bill  against  the  Pacific  Express  Company,  appellant 
prayed  that  if  any  judgment  should  be  rendered  against  it  that  it  should 
have  judgment  for  a  like  amount  over  and  against  said  express  com- 
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pany,  alleging  the  circumstances  of  its  custody  of  the  carriage  and  its 
situation  at  the  time  of  the  accident,  as  above  stated,  and  that  if  there 
was  any  liability  in  the  premises  it  was  due  to  and  caused  by  the  neglect 
of  said  express  company  in  having  left  its  horse  standing  in  said  street 
unattended^  unhitched,  and  with  no  weight  attached  to  him. 

The  Pacific  Express  Company  answered  by  a  general  demurrer  and 
general  denial,  and,  by  way  of  special  answer,  pleaded  that  no  recovery 
should  be  had  by  the  plaintiff  for  the  reason  that  any  injury  or  damage 
he  had  sustained  in  the  premises  was  proximately  caused  and  contributed 
to  by  him,  in  that  he  had  negligently  permitted  the  carriage  to  be  upon 
a  public  street  in  said  city,  unguarded  and  exposed,  without  any  animal 
hitched  thereto,  and  in  violation  of  a  city  ordinance  of  the  city  of  Dal- 
las, and  that  such  negligence  caused  or  contributed  to  whatever  damage 
the  plaintiff  had  sustained  in  the  premises.  To  the  cross-bill  of  appel- 
lant it  interposed  a  general  demurrer  and  general  denial. 

The  case  was  tried  before  the  court  without  a  jury,  and  resulted  in  a 
judgment  in  favor  of  the  plaintiff  against  the  appellant  alone  for  the 
sum  of  two  hundred  dollars,  and  that  appellant  should  take  nothing 
against  the  express  company  on  its  cross-bill.  From  this  judgment  ap- 
pellant has  duly  prosecuted  its  appeal  to  this  court. 

Appellant's  first  assignment  of  error  complains  that  the  trial  court 
erred  in  overruling  its  general  demurrer  to  plaintiflf  s  petition.  In  this 
action  of  the  court  we  are  inclined  to  think  there  was  no  error.  It  is 
doubtless  true  that  the  mere  leaving  of  a  vehicle  in  a  public  street  a 
reasonable  length  of  time,  unguarded,  for  a  legitimate  purpose,  would 
not  constitute  negligence  per  se.  Birt  if  the  situation  and  conditions 
were  such  that  a  party,  in  so  placing  and  leaving  the  vehicle,  might 
reasonably  have  anticipated  injury  to  it,  then  the  duty  to  properly  guard 
against  such  injury  arose,  and  whether  that  duty  had  been  performed 
would,  ordinarily,  be  a  question  of  fact  for  the  jury.  The  allegations 
that  appellant  had  caused  the  carriage  in  this  instance  to  be  pulled  out 
of  its  place  of  business  into  the  street,  and  there  left  unguarded  and  un- 
protected, etc.,  were  suflBcient,  it  would  seem,  to  admit  proof  as  to 
whether  or  not  the  appellant  was  guilty  of  negligence  in  so  dealing 
with  it. 

There  are  two  or  three  assignments  of  error  attacking  the  judgment 
of  the  trial  court  as  being  contrary  to  law  and  unsupported  by  the  evi- 
dence. The  substance  of  these  assignments  is  that  the  undisputed  evi- 
dence shows  that  the  placing  of  appellant's  carriage  in  the  street  was 
for  a  lawful  and  necessary  purpose;  that  when  injured  it  had  not  been 
in  the  street  an  unreasonable  time,  and  that  the  injury  was  caused  by 
an  agency  for  which  appellant  was  in  nowise  chargeable,  and  which  it 
could  not  have  reasonably  anticipated  or  foreseen.  We  think  these  as- 
signments are  well  taken.  The  undisputed  evidence  shows  that  appel- 
lee's carriage  was  in  appellant's  possession  for  the  purpose  of  being  re- 
paired. Appellant  did  not  have  the  facilities  for  repairing  it  in  its 
own  establishment,  and  it  was  necessary,  and  so  known  to  appellee  at  the 
time  the  carriage  was  delivered  to  appellant,  that  appellant  would  have 
to  send  it  to  another  party  in  the  city  to  have  the  repairs  made.  For  this 
purpose  it  became  necessary  to  have  the  carriage  hauled  from  appellant's 
warehouse  to  the  repairing  establishment.    This  could  only  be  done  by 
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makiiig  use  of  the  street^  and  to  use  the  street  it  was  necessary  to  plaoe 
the  vehicle  in  it.  There  was  a  box-car  standing  on  a  switch  track  of  the 
Texas  &  Pacific  Railway  Company  in  front  of  appellant's  warehouse, 
adjoining  the  sidewalk,  and  the  carriage  was  placed  in  the  street  as  close 
by  the  side  of  the  box-car  as  it  could  t^  placed.  Immediately  upon  plac- 
ing the  carriage  in  the  street  appellant  telephoned  to  a  local  express- 
man to  come  and  take  it  to  the  repairer,  and  it  had  not  been  standing  in 
the  street  exceeding  five  minutes  when  the  runaway  horse  of  the  Pacific 
Express  Company,  which  was  hitched  to  a  wagon,  ran  against  the  car- 
riage and  injured  it.  The  placing  of  the  carriage  in  the  street  was  only 
temporary,  and  appellant^s  employe  who  put  it  tiiere  did  so  with  the  in- 
tention of  leaving  it  only  long  enough  to  walk  across  the  street  and  pro- 
cure the  material  for  its  repair,  which  was  to  accompany  it  to  the  re- 
pairer's. This  employe  had  scarcely  left  the  vehicle  for  the  purpose  of 
getting  the  material  mentioned  when  the  accident  happened.  There 
were  at  least  fifty  feet  of  the  street  in  the  clear  for  the  passage  of 
vehicles  between  where  the  carriage  was  situated  and  the  other  side  of 
the  street.  The  driver  of  the  horse  and  wagon  which  ran  into  and  in- 
jured appellee's  carriage  left  them  standing  in  front  of  another  estab- 
lishment to  the  west  of  appellant's  warehouse.  The  horse  was  ^'hitched" 
by  means  of  a  strap  and  sixteen-pound  weight  attached  to  it,  and  while 
the  driver  was  absent  delivering  some  freight  the  horse  took  fright  from 
some  cause — ^perhaps  a  passing  train — and  ran  away.  There  was  no 
evidence  that  any  employe  of  appellant  had  any  knowledge  of  the  situa- 
tion or  presence  of  the  horse  and  wagon  in  that  vicinity  at  the  time  the 
carriage  was  placed  in  the  street,  or  while  it  was  standing  there,  or  that 
they  had  any  reason  to  anticipate  that  any  horse  attached  to  a  wagon, 
or  otherwise  circumstanced,  would  run  away  and  probably  come  in  con- 
tact with  appellee's  carriage,  or  that  it  would  by  any  means  be  injured. 
The  question  presented  then  is,  Was  the  trial  court  justified  in  concluding 
that  the  appellant,  in  placing  appellee's  carriage  in  the  street  for  the 
purpose  shown,  and  in  leaving  it  there  for  so  short  a  time,  '^unguarded 
and  unprotected,"  guilty  of  actionable  negligence  ?  It  is  clear  that  ap- 
pellant was  a  bailee  of  the  vehicle  for  hire,  and  required  to  use  only  ordi- 
nary care  to  avoid  injury  to  it.  The  mere  placing  of  the  carriage  in  the 
street  temporarily  for  the  purpose  intended  cannot  be  said  to  be  negli- 
gence, as  a  matter  of  law,  and  whether  the  leaving  of  it  there  "unguarded 
and  unprotected,"  as  shown,  would  constitute  negligence  rendering  ap- 
pellant liable  for  the  damage  sustained,  depends  upon  whether  or  not 
appellant  knew,  or  might  reasonably  have  foreseen  or  anticipated  that, 
by  so  doing,  it  might  be  injured  in  some  such  way  as  it  was.  A  case  di- 
rectly in  point  has  not  been  cited,  but  the  principle  involved  is  well 
settled.  Texas  &  Pac.  Ry.  Co.  v.  Storey,  37  Texas  Civ.  App.,  166,  de- 
cided by  this  court,  presents  a  case  in  which  an  intoxicated  passenger, 
shortly  after  he  boarded  a  train,  and  before  any  of  the  trainmen,  in  the 
exercise  of  ordinary  care,  had  been  enabled  to  discover  his  condition  or 
his  intention,  willfully  uncoupled  the  rear  car  from  the  train,  and  a 
passenger  was  injured  by  reason  of  a  collision  between  the  detached  car 
and  the  other  portion  of  the  train.  In  holding  that  the  railway  com- 
pany was  not  liable,  this  court,  after  stating  the  duty  imposed  upon 
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carriers  of  passengers  for  their  protection,  said:  '^If  this  duty  is  neg- 
lected^  without  good  cause,  and  a  passenger  receives  injury  which  might 
have  been  reasonably  anticipated  or  naturally  expected  from  one  who  is 
improperly  received  or  permitted  to  continue  as  a  passenger,  the  carrier 
is  responsible.  The  carrier,  however,  is  not  an  insurer  of  the  safety  of 
the  passenger,  and  liable  at  all  hazards.  If  a  passenger  receives  an  in- 
jury through  the  willful  act  of  his  fellow  passenger,  the  carrier  is  liable 
only  when,  by  the  exercise  of  the  degree  of  care  stated,  such  act,  in  view 
of  all  the  circumstances,  might  have  been  reasonably  anticipated  or 
foreseen  and  prevented/'  In  Galveston,  H.  &  S.  A.  Ey.  Co.  v.  Kieflf, 
94  Texas,  334,  a  car  had  been  left  standing  in  the  street,  and  while  the 
railway  eompany^s  employes  were  slowly  moving  it  by  hand  along  the 
street  a  child,  in  attempting  to  pass  in  front  of  it,  was  injured.  The 
court  said :  ^'The  mere  fact  that  the  car  was  left  standing  in  a  street 
(assuming  it  to  be  a  stseet)  was  not  an  act  of  negligence  as  to  this 
plaintiff.  .  .  .  The  moving  of  a  car  over  the  track  of  a  railroad 
company  along  or  across  a  public  street  is  in  itself  a  lawful  act;  but  it 
may  become  negligent  from  the  attending  circumstances  and  the  man- 
ner of  its  movement.  The  negligence  which  results  in  an  actionable 
wrong  is  the  failure  to  discharge  a  duty  owed  to  the  party  injured.  It 
is  a  duty  incumbent  upon  all  men  to  use  ordinary  care  so  to  act  as  not 
to  injure  others.  The  duty  arises  when  there  is  reason  to  anticipate 
danger.  .  .  .  Since  they  (the  employes  in  charge  of  the  car)  had 
no  reason  to  apprehend  danger  to  the  plaintiff  they  were  not  negligent 
in  moving  the  car.'^ 

Again,  in  the  case  of  Brush  Electric  Light  &  Power  Co.  v.  Lefevre, 
93  Texas,  604,  the  company  was  charged,  in  effect,  with  negligently 
leaving  its  wires  uninsulated  16  feet  above  the  street  upon  an  awning 
apparently  built  for  shade  or  protection  only  to  the  building.  In  dis- 
cussing the  question  of  the  company's  liability,  the  Supreme  Court, 
speaking  through  Associate  Justice  Brown,  said:  "There  can  be  no  lia- 
bility for  the  injury  in  this  case  unless,  from  all  the  circumstances,  the 
electric  light  company  could  reasonably  expect  that  some  person  might 
be  injured  by  its  failure  to  cover  the  wires  placed  by  it  upon  the  awn- 
ing where  the  deceased  received  his  injury.  ...  It  was,  therefore, 
not  negligence  with  regard  to  persons  traveling  along  the  street  or  side- 
walk to  leave  the  wire  exposed,  because  there  was  no  reasonable,  and 
scarcely  a  possible,  chance  for  such  persons  to  be  injured  thereby .''  See 
also  Trinity  County  Lumber  Co.  v.  Denham,  85  Texas,  66;  Thompson 
on  Neg.  (2d  ed.),  section  14. 

Applying  the  principle  announced  in  these  cases  to  the  one  at  bar, 
we  conclude  the  trial  court  was  not  justified,  under  the  circumstances 
shown,  in  holding  that  the  appellant  failed  to  exercise  that  degree  of 
care  to  prevent  injury  to  appellee's  carriage  as  was  required  of  him  by 
law,  and  therefore  liable  for  the  damages  sought  to  be  recovered.  This 
conclusion  renders  it  unnecessary  to  consider  the  other  assignments  of 
error,  and  the  facts  of  the  case  having  been  fully  developed,  it  becomes 
our  duty  to  render  such  judgment  as  the  court  below  should  have  ren- 
dered. 

It  IB,  tiierelore,  ordered  that  the  judgment  of  the  court  below  in  favor 


336  Texas  Civil  Appeals  Reports,  Vol.  51.  [Jnne, 

of  appellee  against  appellant  be  reversed,  and  that  judgment  be  heie 
rendered  for  appellant.  The  judgment  in  favor  of  the  Pacific  Ezpiess 
Company  will  not  be  disturbed. 

Reversed  and  rendered. 


Baltihobb  &  Ohio  Bailroad  Company  v.  Oriental  Oil  Company. 

Decided  June  13,  1908. 

1. — Oanler— Danukffed  Ooods — ^Aooeptanoe  by  Consignee — ^Promise  of  Indeauilty. 

A  consignee  refused  to  accept  a  shipment  of  oil  because  it  was  in  a  dam- 
aged condition;  the  agent  of  the  carrier,  in  order  to  induce  the  consignee  to 
accept  the  oil,  promised  him  that  if  he  would  accept  it,  strain,  filter  and  meas- 
ure it,  and  put  in  his  claim  for  the  damage  and  shortage,  he,  the  agent,  'Vonld 
see  him  through."  Held,  the  promise  of  the  agent  was  admissible  in  evidence, 
at  least,  to  show  the  inducement  offered  the  consignee  to  receive  the  oil,  and 
to  show  that  by  receiving  it  the  consignee  did  not  intend  to  waive  his  claim  for 
damages. 

8. — Carrier— Liability  for  Leakage — ^Bill  of  Lading— ExemptioA. 

In  order  to  avail  itself  of  a  clause  in  its  bill  of  lading  exempting  it  from 
liability  for  loss  from  leakage  of  oil  during  transportation,  a  carrier  has  the 
burden  of  proof  to  show  not  only  that  the  cause  of  the  loss  was  within  the  terms 
of  the  exception,  but  also  that  there  was  on  its  part  no  negligence  or  want  of 
due  care.  Evidence  considered,  and  held  not  sufficient  to  relieve  a  carrier  from 
liability  for  such  loss. 

S. — Carrier — ^Loss  of  Ooods — ^Measure  of  Damage. 

Under  the  law  of  this  State  a  stipulation  in  a  bill  of  lading  limitin|r  a 
carrier's  liability  for  goods  negligently  lost  during  transportation,  to  the  Ysdiie 
of  the  goods  at  the  point  of  shipment,  is  contrary  to  public  policy  and  void. 

Appeal  from  the  County  Court  of  Dallas  County.    Tried  below  before 
Hon.  H.  P.  Liveley. 

Saner  &  Saner  and  Don  Robinson,  for  appellant. — The  court  erred  in 
permitting  W.  R.  Smith  and  P.  M.  Smith  to  testify  over  the  objection 
of  the  defendant  that  seventeen  cents  per  gallon  was  what  the  oil  cost 
plaintiff  at  Dallas^  Texas,  the  plaintiff  having  alleged  in  its  petition  that 
seventeen  cents  per  gallon  was  the  market  value  of  the  oil  at  Dallas, 
Texas,  at  the  time  the  shipment  was  made  at  Marietta,  Ohio.  In  an  in- 
terstate shipment  a  carrier  may,  by  a  special  contract  for  a  valuable 
consideration,  limit  its  common  law  liability  where  such  limitation  is 
just  and  reasonable.  St.  Louis,  I.'M.  &  S.  Ey.  Co.  v.  Weakly,  8  S.  W., 
134;  Trexler  v.  B.  &  0.  R.  R.  Co.,  28  Pa.  Sup.  Ct.,  207;  Arthur  v.  T.  & 
P.  Ry.  Co.,  139  Ped.,  127;  Missouri,  K.  &  T.  Ry.  Co.  v.  Patrick,  144 
Ped.,  632;  Baltimore  &  Ohio  R.  R.  Co.  v.  Hubbard  (Ohio),  74  N.  E., 
214. 

When  it  is  shown  that  the  contract  of  shipment  specially  provided 
that,  in  case  of  damage  or  loss,  the  value  of  the  oil  at  the  place  and  time 
of  shipment  shall  be  the  measure  of  damages,  a  judgment  rendered  for 
the  plaintiff  awarding  damages  based  upon  any  other  valuation  is  er- 
roneous. Southern  Pac.  Co.  v.  Phillipson  (T.  C.  A.),  39  S.  W.,  958; 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Weakly  (Ark.),  8  S.  W.,  134;  Baltimore 


1908.]       Baltihobe  &  Ohio  R.  R.  Co.  v.  Obiental  Oil  Co.  337 

&  0.  B.  R  Co.  V.  Hubbard  (Ohio),  74  N.  E.,  214;  Hart  y.  Pennsyl- 
yania  Bailroad  Co.,  112  U.  S.,  340;  9  Cent.  Dig.,  "Carriers,*'  933-949. 

Crane,  Oilbert  &  Crane,  for  appellee. — In  order  to  avail  itself  of  the 
exemptions  claimed  in  its  contract  the  appellant  must  not  only,  by  its 
evidence,  bring  itself  within  the  exemption  plead,  but  the  burden  is 
upon  it  to  show  that  the  loss  did  not  occur  through  its  negligence. 
Byan  v.  Missouri,  K.  &  T.,  65  Texas,  13;  Missouri  Fac.  By.  v.  China 
Mfg.  Co.,  79  Texas,  26 ;  Texas  &  P.  Ry.  Co.  v.  Richmond  &  Tiffany,  94 
Texas,  676. 

The  stipulation  in  the  bill  of  lading  limiting  appellant's  liability  to 
the  value  of  the  goods  at  the  point  of  shipment  is  contrary  to  public 
policy,  and  void.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Ball,  80  Texas,  605 ; 
Houston  ft  T.  C.  Ry.  Co.  v.  Davis,  31  S.  W.,  308. 

BOOKHOUT,  Associate  Justice. — This  suit  was  brought  by  the 
Oriental  Oil  Company  as  plaintiff,  in  the  County  Court  of  Dallas  Coun- 
ty, against  the  Baltimore  &  Ohio  Railroad  Company  and  the  Gulf, 
Colorado  ft  Santa  Fe  Railway  Company,  as  defendants,  to  recover  al- 
leged damage  and  loss  to  shipment  of  oil  from  Marietta,  Ohio,  to  plain- 
tiff at  Dallas,  Texas.  Appellee  alleged  that  in  July,  1905^  it  purchased 
of  Great  Western  Oil  Company  6,230  gallons  of  lubricating  oil,  which 
was  delivered  to  appellant  at  Marietta,  Ohio,  in  Sterling  tank  car  No. 
165  for  transportation  to  Dallas,  Texas.  That  when  shipped  the  oil  was 
in  good  condition,  and  free  from  any  substance  damaging  to  its  use  as 
lubricating  oil.  That  the  oil  was  shipped  and  billed  as  lubricating  oil, 
and  so  denominated  in  the  bill  of  lading  issued  by  appellant,  and  it 
knew  the  kind  of  oil  and  the  purposes  for  which  it  was  intended  to  be 
sold  by  appellee.  That  any  foreign  substance,  such  as  iron  parings  or 
shavings,  dirt,  grit,  iron  rust,  renders  such  oil  wholly  unfit  for  the  uses 
for  which  it  was  purchased.  That  appellant  transferred  said  oil  into 
car  No.  9,721  of  Union  Tank  Car  Line,  a  rival  of  the  Great  Western, 
and  said  car  No.  9,721  was  dirty,  and  contained  large  quantities  of  dirt, 
grit,  gravel,  iron  rust,  iron  parings,  and  other  foreign  substances,  which 
rendered  said  oil  wholly  unfit  for  use  as  lubricating  oil,  and  said  car  No. 
9,721,  when  it  reached  Dallas,  contained  1,379  gallons  of  oil  less  than 
were  originally  loaded  into  car  No.  165.  That  the  oil  was  unfit  for  use 
as  lubricating  oil,  and  defendants  agreed  that  if  appellee  would  accept 
and  filter  it  that  defendants  would  bear  the  loss  of  quantity  and  the  cost 
of  filtration. 

The  plaintiff  further  alleged  that  the  market  value  of  said  oil  at  Dal- 
las, Texas,  was  seventeen  cents  per  gallon.  The  plaintiff  prayed  for 
judgment  for  $247.18. 

'file  Gulf,  Colorado  ft  Santa  Fe  Railway  Company  answered  that,  by 
the  contract  of  shipment,  its  liability  was  limited  to  damage  occurring 
on  its  own  line  of  railway,  and  that  no  loss  or  damage  had  occurred 
while  the  shipment  was  in  its  possession.  The  Baltimore  &  Ohio  Rail- 
road Company  answered,  setting  forth  that  this  shipment  was  made  in 
equipment  owned,  controlled,  kept  in  repair  and  inspected  solely  by  the 
shipper,  and  over  which  the  carrier  assumed  no  control  whatever,  except 
VoLU.  Civil— 22. 
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for  the  purpose  of  fumiehing  motive  power  for  its  transportation;  that 
the  loss  was  occasioned  by  a  latent  defect  in  the  shipper's  car;  that  the 
shipment  was  made  under  a  special  contract,  and  a  special  rate  was 
made  in  consideration  that  the  carrier  would  not  be  liable  for  leakage, 
and  said  special  contract  so  provided. 

Upon  the  trial  the  court  rendered  judgment  in  favor  of  plaintiff 
against  the  Baltimore  &  Ohio  Bailroad  Company  for  $247.18,  and  in 
favor  of  the  Gulf,  Colorado  ft  Santa  Fe  Railway  Company  for  costs  ex- 
pended in  this  behalf. 

Appellant's  motion  for  new  trial  having  been  overruled,  it  perfected 
an  appeal. 

Opinion. — 1.  There  was  no  error  in  admitting  in  evidence  the  testi- 
mony of  the  witnesses  J.  O.  Fry,  soliciting  freight  agent  of  the  Baltimore 
ft  Ohio  Bailroad  Company,  and  C.  L.  McManus,  local  freight  agent  of 
the  Gulf,  Colorado  ft  Santa  Fe  Bailway  Company,  that  ^'they  would  see 
them  through,''  if  plaintiff  would  accept  tl^  oil.  At  the  time  these 
witnesses  made  the  statement  the  oil  was  in  Union  Tank  Car  No.  9^721, 
and  in  the  possession  of  the  Gulf,  Colorado  ft  Santa  Fe  Bailway  Com- 
pany, at  Dallas,  and  in  a  damaged  condition.  The  plaintiff  had  declined 
to  accept  the  oil  on  account  of  its  condition.  This  condition  was  the  re- 
sult of  the  oil  being  transferred  at  South  Chicago  to,  and  shipped  in, 
Union  Tank  Car  No.  9,721,  which  had  not  been  in  use  for  about  twelve 
months,  and  contained  dirt,  grit,  iron  rust  and  scales.  In  order  to  in- 
duce plaintiff  to  receive  the  oil  the  witnesses  told  plaintiff  that  if  it  would 
accept  the  oil  they  would  see  it  through;  that  if  there  was  any  way 
plaintiff  could  strain  and  filter  the  oU,  and  measure  it,  it  could  put  in 
its  claim  for  whatever  the  damage  and  shortage  was,  and  they  would  see 
it  through.  This  testimony  was  not  a  promise  to  answer  for  the  tort  of 
the  witnesses'  respective  companies,  but  was  a  mere  inducement  held 
out  by  them  to  induce  plaintiff  to  accept  the  oiL  The  condition  of  the 
oil  was  the  result  of  the  negligence  of  the  railroad  in  transferring  it  to 
an  unfit  car  and  transporting  the  same  therein.  While  the  promise  of 
the  witnesses  may  not  have  created  a  liability  on  the  part  of  their  re- 
spective principals,  the  condition  of  the  oil  being  the  result  of  the  neg- 
ligence of  the  principals  in  transferring  the  oil  to  an  imfit  car,  the  evi- 
dence was  admissible  to  show  the  inducement  offered  plaintiff  to  receive 
it,  and  to  show  that  by  receiving  the  oil  it  did  not  intend  to  waive  its 
damages. 

2.  There  was  no  error  in  admitting  the  testimony  of  W.  B.  Smith 
and  F.  M.  Smith  that  the  oil  cost  plaintiff  seventeen  cents  per  gallon  at 
Dallas.  These  witnesses  testified  that  the  oil  cost  plaintiff,  plus  the 
freight,  seventeen  cents  per  gallon  at  Dallas;  that  the  market  value  was 
much  higher. 

3.  The  next  material  question  in  the  case  is :  Did  appellant,  by  its 
evidence,  bring  itself  within  the  clause  of  the  bill  of  lading  exempting 
it  from  liability  for  the  loss  of  oil  by  leakage  ?  Under  the  decisions  in 
this  State  the  burden  of  proof  was  on  the  carrier  not  only  to  show  that 
the  cause  of  the  loss  was  within  the  terms  of  the  exception,  but  also  that 
there  was  on  its  part  no  negligence  or  want  of  due  care.    Byan  v.  Mis- 
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flouri,  E.  ft  T.  By.;  65  Texas^  13 ;  Missouri  Pac.  By.  Co.  v.  China  Mfg. 
Co.,  79  Texas,  26;  Texas  ft  Pac.  By.  v.  Bichmond  ft  Tiffany,  94  Texas, 
576.  The  evidence  showed  that  there  was  put  into  Sterling  Tank  Gar 
No.  165,  at  Marietta,  Ohio,  6,320  gallons  of  cylinder  stock  oil  in  first- 
class  condition;  that  the  car  was  in  good  shape,  and  contained  no  leaks 
or  cracks  at  the  time,  or  at  the  time  it  was  turned  over  to  the  Baltimore 
&  Ohio  Bailroad  Company  and  when  the  company  took  charge  of  it  for 
transportation.  The  bill  of  lading  of  the  appellant,  dated  July  13, 
1905,  shows  the  receipt  of  S.  T.  L.  Gar  No.  165  for  Qreat  Western 
Oil  Company,  and  that  consignee  was  Oriental  Oil  Company,  Dallas, 
Texas,  and  routed  by  South  Chicago,  care  Santa  Fe,  and  shows,  under 
the  description  of  articles,  to  be  one  tank  car  lubricating  oil. 

J.  M.  Bandall,  a  witness  for  appellant,  testified  by  deposition  as  fol- 
lows: ^^Am  car  inspector  for  the  Baltimore  &  Ohio  Bailroad  Company 
in  South  Chicago,  Illinois,  and  was  during  1905.  In  the  performance 
of  my  duties  as  car  inspector,  on  July  17,  1905,  I  inspected  Sterling 
Tank  Car  No.  165;  found  the  car  to  be  all  right  except  that  it  was  leak- 
ing oiL  I  do  not  at  this  time  recall  just  wheie  it  was  leaking^  and  if  I 
ever  knew  it  I  can  not  recall  what  caused  the  leak.  It  is  my  recollec- 
tion that  the  oil  was  dripping,  rather  than  running  in  a  stream.  I  put 
an  order  on  the  car,  ordering  it  to  be  shopped  so  the  leak  could  be  stop- 
ped. I  examined  the  car  prior  to  the  transfer  of  the  oil,  but  know  noth- 
ing concerning  the  transfer  or  the  condition  of  the  car  into  which  it 
was  transferred.'* 

It  is  undisputed  that  the  oil  was  transferred  from  Sterling  Tank  Car 
No.  165,  because  of  the  leak  in  that  car,  to  Union  Tank  Gar  No.  9,721, 
by  the  employes  of  appellant.  There  was  no  evidence  as  to  how  the  Ster- 
ling Tank  Car  No.  165  was  handled  by  the  agents  and  employes  of  ap- 
pellant between  Marietta,  Ohio,  and  South  Chicago,  a  distance  of  445 
miles.  The  burden  being  upon  appellant  to  show  that  the  leaky  condi- 
tion of  the  car  was  not  the  result  of  the  negligence  of  its  agents  and 
employes  in  handling  the  car,  the  appellant  failed  to  bring  itself  within 
the  exception  exempting  it  from  liability  for  leakage. 

4.  The  next  question  is :  Was  the  clause  in  the  bill  of  lading  fixing 
the  value  of  the  oil  at  the  point  of  shipment  as  the  measure  of  damages, 
valid  or  controlling?  The  bill  of  lading  contained  a  condition  as  fol- 
lows :  ''No  carrier  shall  be  liable  for  loss  or  damage  not  occurring  on  its 
own  road,  or  its  portion  of  the  through  route.  The  amount  of  any  loss 
or  damage  for  which  any  carrier  becomes  liable  shall  be  computed  at 
the  value  of  the  property  at  the  place  and  at  the  time  of  shipment  under 
the  bill  of  lading,  unless  a  lower  value  has  been  agreed  upon  or  is  deter- 
mined by  the  classification  upon  which  the  rate  is  based,  etc.''  The  loss 
of  oil  by  leakage  was,  we  hold,  the  lesult  of  appellant's  negligence  in  the 
transportation  of  the  car  containing  the  oil  from  Marietta,  Ohio,  to 
South  Chicago,  and  the  damage  to  the  oil  was  the  result  of  appellant's 
negligence  in  transferring  the  oil  to  an  unfit  car.  Under  these  facts 
the  case  of  Galveston,  H.  &  S.  A.  By.  v.  Ball,  80  Texas,  606,  is  in  point. 
In  that  case  the  bill  of  lading  stipulated  that  the  amount  of  the  loss  or 
damage  should  be  computed  at  the  value  or  cost  of  the  goods  at  the  place 
of  shipment.  The  question  was  as  to  the  validity  of  this  clause.  Judge 
Marr,  in  his  opinion,  says :  ''The  liability  of  a  common  carrier  to  make 
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compensation  for  goods  or  property  lost  by  it  extends  at  common  law 
not  only  to  the  duty  imposed  upon  it  by  law  to  safely  transport  the 
goods,  but  also  to  its  responsibility  to  make  reparation  by  way  of  dam> 
ages  in  favor  of  the  owner  of  the  property  to  the  fullest  extent  fixed  and 
allowed  by  law  in  such  cases.  Any  agreement  that  diminishes  or  de- 
stroys its  liability  in  either  of  these  respects  would  be  contrary  to  public 
policy,  and  void — certainly  when  the  loss  is  attributable,  in  the  eyes  of 
the  law,  to  the  negligence  of  the  carrier.  Such  is  the  character  of  the 
stipulation  in  this  case,  because  no  exception  is  made  allowing  full  re- 
covery in  case  the  loss  should  be  the  result  of  even  ordinary  negligence." 
Under  the  law  of  this  State  it  seems  clear  that  the  stipulation  in  the 
bill  of  lading  limiting  appellant's  liability  to  the  value  of  the  oil  at  the 
point  of  shipment  is  contrary  to  public  policy  and  void.  Southern  Pac. 
By.  V.  Maddox,  76  Texas,  300 ;  Galveston,  H.  &  8.  A.  Ry.  v.  Ball,  supra; 
Houston  &  T.  C.  Ry.  v.  Davis,  11  Texas  Civ.  App.,  24.  There  was  no 
attempt  to  prove  the  law  of  Ohio,  or  that  this  clause  of  the  bill  of  lading 
was  valid  under  the  laws  of  that  State. 

5.  The  evidence  shows  that  the  loss  to  appellee  by  reason  of  the 
shortage  was  $234.43,  the  cost  of  a  funnel  for  filtering  and  straining  the 
oil  made  necessary  by  the  presence  of  dirt,  grit,  iron  rust  and  scales 
therein,  was  $4.75,  and  the  labor  in  straining  was  $8.00,  making  a  total 
of  $247.18,  the  actual  cost  to  plaintiff.  The  market  value  was  much 
higher.    The  judgment  was  for  $247.18. 

We  conclude  that  there  is  no  error  in  the  judgment,  and  the  same  is 
afSrmed. 

Affirmed. 
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Decided  June  13,  1908. 

1. — ^telephone  Company— Failure  to  Deliver  Notice  of  Call — ^Hotlce  of  Bamasres. 

A  telephone  company  cannot  be  made  liable  for  damages  resulting  from  its 
negligent  tailure  to  notify  one  for  whom  a  call  is  put  in  unless  it  is  informed 
in  some  way  of  the  nature,  purpose  and  subject  matter  of  the  proposed  conversa- 
tion, so  that  the  damages  likely  to  result  from  such  failure  may  be  said  to  have 
been  within  the  contemplation  of  the  parties. 


Stated. 

Notice  to  a  telephone  company  that  a  stock  man  at  one  point  wished  to 
talk  with  a  stock  man  at  another  point,  was  not  sufficient  to  charge  the  company 
with  notice  that  the  party  calling  desired  to  purchase  a  carload  of  mules  from 
the  party  called  for. 

8. — Same — ^Xeasure  of  Damage. 

In  a  suit  against  a  telephone  company  for  damages  for  failure  to  deliver 
notice  of  a  long-distance  call,  a  charge  which  authorized  a  recovery  by  plain- 
tiff for  the  difference  between  the  price  for  which  plaintiff  could  have  sold  a 
carload  of  mules  had  the  notice  been  given,  and  the  price  which  by  the  exercise 
of  reasonable  diligence  he  thereafter  sold  the  mules  for,  was  erroneous  in  that 
it  only  required  diligence  in  obtaining  a  price  and  not  in  disposing  of  the  mules. 

4. — ^Telephone  Company — Hatnre  of  Business. 

The  nature  of  a  telephone  company's  business  is  not  the  transmission  of 
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messages  but  to  find  and  bring  to  the  telephone  office  the  party  for  whom  a 
call  is  made. 

0.— Aune — ^negligence— Insufflolent  Evldeiioe. 

In  a  suit  against  a  telephone  company  for  damaffes  for  failure  to  give 
notice  of  a  long-distance  call,  evidence  considered,  and  held  insufficient  to  sup- 
port a  finding  of  negligence. 

Appeal  from  the  County  Court  of  Collin  County.  Tried  below  before 
Hon.  John  Church. 

McLaurin  &  Wozencraft,  W.  S.  Bramlitt,  D.  A.  Frank  and  J.  B. 
Speilfnan,  for  appellants. 

W.  S.  Terrell  and  Abemathy  dk  Abemathy,  for  appellee. 

BOOKHOUl!^,  Associate  Justice. — This  is  a  suit  brought  by  Dave 
Flood,  plaintiff  below  and  appellee  herein,  against  The  Southwestern 
Telegraph  &  Telephone  Company  and  Pioneer  Telephone  &  Telegraph 
Company,  defendants  below  and  appellants  herein,  filed  in  the  County 
Court  of  Collin  County,  Texas,  for  damages  in  the  sum  of  $900  for 
actual  and  exemplary  damages  alleged  to  have  been  suffered  by  the 
plaintiff  because  the  defendants  failed  to  give  him  long  distance  connec- 
tion on  a  call  put  in  for  him  on  January  11,  1906,  by  one  Glenn  Stiff, 
at  McKinney,  Texas,  whereby  he  lost  the  sale  of  certain  mules  to  Stiff. 
A  trial  was  had  in  the  same  cause  on  the  22d  day  of  July,  1907,  with  the 
aid  of  a  jury,  and  resulted  in  a  verdict  and  judgment  for  the  plaintiff 
against  the  defendants  in  the  sum  of  $700  actual  damages.  The  court 
allowed  the  plaintiff  to  file  a  remittitur  of  $280,  to  which  action  the 
defendants  excepted.  Defendants^  motion  for  new  trial  having  been 
overruled,  they  perfected  an  appeal  to  this  court 

On  the  morning  of  January  11,  1906,  Glenn  Stiff,  who  resides  at 
McKinney,  Texas,  desired  to  purchase  a  carload  of  mules.  Having 
been  told  by  Dave  Flood,  of  Durant,  Indian  Territory,  that  he  had  some 
mules  for  sale.  Stiff  called  up  appellant  Southwestern  Telegraph  & 
Telephone  Company^s  long  distance  operat(Jr,  and  told  her  he  wanted 
to  talk  with  Dave  Flood,  the  mule  man,  at  Durant,  Indian  Territory. 
The  line  of  the  Southwestern  Telegraph  and  Telephone  Company  does 
not  run  to  Durant,  Indian  Territory,  but  only  extends  to  Denison, 
where  it  connects  with  the  line  of  the  Pioneer  Telephone  &  Telegraph 
Company,  which  last  named  company's  lines  extend  to  Durant.  Glenn 
Stiff  failed  to  get  Dave  Flood,  and  did  not  get  to  talk  with  him  over  the 
telephone.  Later  in  the  day  another  party  at  Durant  called  up  Glenn 
Stiff  at  McKinney,  and  asked  him  if  he  was  in  the  market  for  a  car- 
load of  mules.  Stiff  replied  he  was,  and  went  up  to  Durant  on  the 
one  o'clock  train  and  purchased  a  carload  of  mules  from  the  other  party. 
Stiff  testified :  "I  had  been  told  by  Mr.  Flood  a  few  days  previous  to  my 
putting  the  call  in  that  he  had  some  mules  for  sale,  and  I  called  him  up 
to  see  whether  or  not  he  still  had  them.  If  I  had  learned  that  he  still 
had  the  mules  I  intended  to  go  up  there  and  look  at  them  and  seei 
whether  he  and  I  could  make  a  deaj ;  that  is,  whether  or  not  they  were 
suitable  for  what  I  wanted  them,  and  whether  I  could  purchase  them 
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at  a  figare  satisfactory  to  me.  If  I  had  ascertained  by  the  telephone  con^ 
versation  that  he  had  some  moles  I  would  have  gone  up  there  for  the 
purpose  of  seeing  whether  or  not  I  could  have  bought  them,  for  the  pur- 
pose of  determining  the  character  of  the  mules.  Of  course,  the  price 
would  have  entered  into  consideration.  We  would  have  to  agree  to  all 
that  after  my  going  to  Durant.*' 

Appellant's  seventh  assignment  of  error  is  as  follows:  ^'The  conrt 
erred  in  that  portion  of  his  main  charge  wherein  he  tells  the  jury  that, 
in  order  for  the  defendants  to  be  guilty  of  negligence,  there  must  have 
been  some  information  brought  home  to  the  defendants  that  would  rea- 
sonably put  them  on  notice  that  damages  might  possibly  follow  a  failure 
to  transmit  the  message  sued  on;  for  that,  the  whole  evidence  shows 
that  defendants  accepted  or  received  a  telephone  call  from  Glenn  Stifi 
for  plaintiff,  and  never  accepted  a  message,  and  the  evidence  further 
shows  that  defendants  had  no  knowledge  as  to  the  nature  or  purpose 
of  such  call,  and  had  no  information  regarding  the  sanie  such  as  would 
put  either  defendant  upon  inquiry,  and  the  testimony  is  uncontroverted 
that  the  only  information  given  to  either  defendant  was  that  Glenn 
Stiff  wanted  to  talk  with  Dave  Mood,  a  mule  man  or  stock  man,  at 
Durant,  and  such  information  was  given  defendant  The  Southwestern 
Telegraph  &  Telephone  Company  onfy ;  and  under  such  evidence  it  is  a 
question  of  law  for  the  court  to  determine  whether  or  not  defendant  is 
liable,  in  a  suit  on  such  a  contract,  to  transmit  and  deliver  notice  of  a 
telephone  call/' 

The  only  evidence  tending  to  show  knowledge  on  the  part  of  the  ap- 
pellants of  the  nature  and  purpose  of  the  call  put  in  by  Stiff,  for  Flood, 
was  the  testimony  of  Stiff  that  he  told  the  long  distance  operator  that 
he  wanted  to  talk  with  Dave  Flood,  the  mule  man,  at  Durant  Stiff 
testified  that  everybody  in  McKinney  knew  he  was  in  the  mule  business. 
If  this  is  so,  the  company  had  notice  that  Stiff,  a  man  in  the  mule  busi- 
ness at  McKinney,  wanted  to  talk  with  Flood,  a  mule  man  at  Durant. 
This  is  the  extent  of  the  knowledge  of  the  operator  of  the  telephone 
company  of  the  nature  and  purpose  of  the  call.  Is  this  information  suf- 
ficient to  bring  to  the  attention  of  appellants  and  their  agents  notice 
that  Glenn  Stiff,  of  McKinney,  Texas,  desired  to  purchase  a  carload  of 
mules  of  Dave  Flood,  of  Durant,  and  that  the  object  of  the  call  was  to 
enable  him  to  ascertain  whether  Flood  had  the  mules  on  hand,  and,  if 
60,  that  Stiff  intended  to  go  to  Durant  to  make  the  purchase  ?  We  think 
not.  The  fact  that  Stiff,  a  man  in  the  mule  business  at  McKinney, 
wanted  to  talk  with  Dave  Flood,  a  mule  man  at  Durant,  gave  no  notice 
of  the  purpose  of  putting  in  the  call.  It  is  clear  that  the  appellants  could 
not  be  made  liable  for  consequential  damages  resulting  from  their  neg- 
ligent failure  to  notify  one  for  whom  a  call  is  put  in  of  the  fact  that 
another  party  desired  to  talk  with  him  over  the  telephone  unless  they 
were  acquainted  in  some  way  of  the  nature,  purpose  and  subject  matter 
of  the  proposed  conversation,  so  that  the  damages  likely  to  result  from 
such  failure  may  be  said  to  have  been  within  the  contemplation  of  the 
parties.  Such  is  the  rule  in  telegraph  cases,  and  the  same  rule  is  ap- 
plicable to  telephone  companies.  Daniel  v.  Western  U.  Tel.  Co.,  61 
Texas,  463;  Primrose  v.  Western  U.  Tel.  Co.,  154  U.  S.,  33;  Houston, 
E.  &  W.  T.  By.  Tel.  Co.  v.  Davidson,  15  Texas  Civ.  App.,  334;  South- 
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western  Tel.  &  Tel.  Ck).  v.  Gotcher,  93  Texas,  114.  There  being  no  no- 
tice to  appellants  of  the  nature  and  purpose  of  the  call  put  in  by  Stiff 
for  Dave  Flood,  the  court  erred  in  submitting  the  issue  to  the  jury. 
Western  U.  Tel.  Co.  v.  Carter,  85  Texas,  580;  Western  U.  Tel.  Co.  v. 
True,  106  S.  W.,  315. 

On  the  measure  of  damages  the  court  charged  the  jury  as  follows: 
^'When  the  negligence  of  a  telephone  company,  in  the  transmission  or 
delivery  of  a  message,  operates  to  prevent  a  sale  by  plaintiff  which  he 
would  otherwise  have  consummated,  the  measure  of  the  damages  for 
which  the  company  is  responsible  is  the  difference  between  the  price 
that  would  have  been  realized  had  the  sale  not  been  so  prevented  and 
the  price  which  the  plaintiff,  in  the  exercise  of  reasonable  diligence,  is 
thereafter  able  to  obtain,  together  with  the  expenses  necessarily  incurred 
in  consequence  of  the  delay  or  failure."  This  charge  is  assailed  on  the 
ground  that,  where  no  contract  existed  between  plaintiff,  the  party  for 
whom  the  call  was  put  in,  and  the  sender  of  the  call  to  sell  the  mules  at 
a  fixed  price,  the  measure  of  damages  for  the  failure  to  sell  them  to  the 
sender  of  a  telephone  call  is  the  difference  in  the  market  value  of  the 
mules  at  the  time  plaintiff  should  have  received  notice  of  the  call  and  the 
time  he  could  have  sold  the  mules  by  diligent  effort.  The  plaintiff  testi- 
fied that  there  was  no  market  value  for  the  mules  in  Durant  after  Stiff 
made  the  purchase  of  Fibus ;  that  he  traded  and  swapped  some  of  them, 
and  took  some  to  Sherman  and  traded  and  swapped  them  to  first  one 
man  and  then  another.  That,  after  deducting  expenses,  he  finally  aver- 
ajjed  about  $127.50  all  round  for  the  mules.  It  took  about  three  months 
to  dispose  of  the  mules.  This  charge  authorized  a  recovery  by  plaintiff 
for  the  difference  between  the  price  for  which  plaintiff  could  have  sold 
the  mules  to  Stiff  and  the  price  which,  by  the  exercise  of  reasonable  dili- 
gence, he  thereafter  sold  the  same  for,  including  the  necessary  expenses 
for  the  delay.  It  only  required  of  plaintiff  the  use  of  reasonable  dili- 
gence in  obtaining  the  price  for  the  mules.  It  did  not  require  the  exer- 
cise of  reasonable  diligence  on  the  part  of  plaintiff  in  disposing  of  the 
mules.  The  plaintiff^  under  this  charge,  could  have  waited  indefinitely 
before  selling  the  mules,  and  still  recover,  if  he  exercised  reasonable 
diUgence  in  reference  to  the  price.  This  was  error.  The  jury  should 
have  been  instructed  that  plaintiff's  measure  of  damages  was  the  differ- 
ence in  the  market  value  of  the  mules  at  the  time  he  should  have  re- 
ceived notice  of  the  call  and  the  time  when  he  could  have  sold  the  mules 
by  the  use  of  reasonable  diligence.  Again,  this  charge  assumes  that  ap- 
pellants were  engaged  in  the  transmission  of  messages.  This  is  not 
strictly  accurate,  as  their  business  was  not  the  transmission  of  messages, 
but  to  find  and  bring  to  the  telephone  oflBoe  the  party  for  whom  the  call 
was  put  in.    Southwestern  Tel.  &  Tel.  Co.  v.  Gotcher,  supra. 

The  appellants  requested  a  special  charge  instructing  a  verdict  in 
favor  of  defendants,  and  the  action  of  the  court  in  refusing  to  give  the 
same  is  assigned  as  error.  This  assignment  is  well  taken.  Under  the 
undisputed  facts  the  court  should  have  instructed  a  verdict  for  defend- 
ants. 

The  judgment  is  reversed  and  judgment  here  rendered  for  appellants. 

Reversed  and  rendered. 
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B.  I.  Leb  t.  John  H.  Bboooks. 

Decided  June  Id,  1008. 

iBjunotlon— Appeal— Effect. 

An  injunction  in  force  when  an  order  disaolTinff  it  is  entered,  remains  in 
force  pending  an  appeal  under  a  superBedeas  bond;  otherwise,  under  a  cost 
bond.  A  petition  for  injunction  to  restrain  the  sale  of  land  under  an  execution, 
upon  the  ground  that  an  appeal  was  pending  from  an  order  dissolving  an 
injunction  previously  granted  bj  a  judge  of  a  different  county,  to  stay  said 
execution,  considered,  and  held  insufficient  in  that  it  failed  to  aver  that  the 
appeal  from  the  order  dissolving  the  prior  injunction  was  by  a  supersedeas  bond. 

Appeal  from  the  District  Court  of  Liberty  County.  Tried  below  be- 
fore Hon.  W.  B.  Powell. 

ff.  H.  Pendarvis,  for  appellant. — ^The  injunction  herein  appealed 
from  18  based  upon  the  contention  that  the  injunction  formerly  granted 
by  the  District  Court  of  Orange  County,  and  afterwards  dissolved  by 
it,  is  still  in  force  by  reason  of  an  appeal  from  the  order  of  dissolution. 
The  injunction  granted  by  the  Orange  court  was  void  for  want  of  juris- 
diction  in  the  court  which  issued  it,  and  hence  can  not  be  a  valid  ground 
for  the  injunction  herein  appealed  from.  Bev.  Stats.,  art.  2996;  Selig- 
Bon  V-  Collins,  64  Texas,  314;  Adoue  v.  Wettermark,  22  Texas  Civ. 
App.,  645 ;  Ellis  v.  Harrison,  24  Texas  Civ.  App.,  13 ;  Black  on  Judg- 
ments (2d  ed.),  sec.  218. 

The  court  erred  by  making  said  order  and  granting  said  injunction, 
in  holding  that  the  appeal  of  the  said  John  H.  Broocks,  without  super- 
sedeas, from  the  order  of  the  District  Court  of  Orange  County  dissolv- 
ing the  injunction  previously  granted  by  said  court,  had  the  eflFect  of 
suspending  said  order  of  dissolution  and  keeping  said  injunction  in 
force  pending  the  appeal.  Bev.  Stats.,  art  1404;  Moore  v.  Moore,  59 
Texas,  54 ;  Griffin  v.  State,  87  S.  W.,  156. 

No  brief  for  appellee. 

McMEANS,  Associate  Justice. — On  April  28,  1908,  appellee 
Broocks  presented  to  the  Hon.  L.  B.  Hightower,  Judge  of  the  District 
Court  of  Liberty  County,  in  chambers,  his  sworn  petition  alleging,  in 
substance,  that  in  1904  the  appellant  Lee  recovered  in  the  District 
Court,  of  Liberty  County  a  judgment  against  appellee  foreclosing  a 
vendor's  lien  on  certain  tracts  of  land  in  Liberty  County,  and  that  the 
First  National  Bank  of  Beaumont  also,  in  the  same  proceeding,  recov- 
ered a  judgment  foreclosing  a  junior  lien  on  said  lands,  and  directing 
the  issuance  of  an  order  of  sale,  etc. ;  that  thereafter,  in  November,  1907, 
appellee  filed  a  suit  in  the  District  Court  of  Orange  County  against  the 
appellant  and  the  First  National  Bank  of  Beaumont,  alleging,  in  sub- 
stance, that  he  had  paid  the  judgment  against  him  in  favor  of  said 
bank,  and  that  appellant  and  said  bank  were  apparently  seeking  to  col- 
lect from  appellee  the  amount  of  the  judgment  in  favor  of  said  bank, 
which  had  been  fully  paid.  That  on  the  presentation  of  the  petition  in 
said  case  to  the  Hon.  W.  B.  Powell,  District  Judge  of  Orange  County, 
he  granted  an  injunction  returnable  to  the  District  Court  of  Orange 
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Comity^  reBtraining  the  enforcement  of  the  judgment  of  the  District 
Court  of  Liberty  County,  pending  the  trial  of  the  suit  in  Orange 
County,  and  that  thereafter,  on  motion  of  appellant,  said  injunction  was 
by  the  said  District  Judge,  W,  B.  Powell,  dissolved;  "whereupon  appellee 
Broocks  gave  notice  of  appeal  and  duly  filed  his  appeal  bond,  condi- 
tioned as  required  by  law,  and  removed  the  said  order  dissolving  said 
injunction  to  the  Court  of  Civil  Appeals  for  the  First  Supreme  Judi- 
cial District  of  Texas,  within  the  time  provided  by  law,  and  that  said 
cause  is  now,  and  has  been  for  some  time,  pending  in  said  court  without 
a  decision  thereon;'*  that  'Tby  reason  of  having  appealed  from  the  order 
of  Hon.  W.  B.  Powell  dissolving  said  injunction,  said  injunction  is  now, 
has  at  all  times,  and  will  be,  in  full  force  and  effect  until  its  final  dis- 
solution by  the  Court  of  Civil  Appeals  and  the  Supreme  Court;*'  that 
the  said  Lee,  in  defiance  and  contempt  of  the  orders  of  said  Powell,  did, 
on  the  6th  day  of  April,  1908,  cause  pluries  order  of  sale  to  be  issued 
out  of  the  District  Court  of  Liberty  County,  which  was  delivered  to  Lee 
Cherry,  sheriff  of  that  county,  who  on  said  day,  in  pursuance  of  said 
order  of  sale,  levied  upon  said  land  and  advertised  the  same  for  public 
sale  to  satisfy  the  judgment  rendered  in  Lee's  favor  in  the  District 
Court  of  Liberty  County,  and,  unless  restrained,  would  sell  said 
land  in  defiance  of  the  injunction.  He  prayed  for  an  order  restraining 
the  sheriff  from  proceeding  further  under  the  order  of  sale  and  requiring 
its  return  to  the  district  clerk  who  issued  it,  and  restraining  the  said 
sheriff  and  E.  B.  Pickett,  clerk  of  the  District  Court  of  Liberfy  County, 
and  Lee  and  his  attorney,  and  each  of  them,  from  procuring  or  at- 
tempting to  procure  any  order  of  sale,  execution  or  other  prbcess  for  the 
sale  of  the  land  under  and  by  virtue  of  the  judgment  of  the  District 
Court  of  Liberty  County,  until  his  appeal  from  the  order  dissolving  the 
injunction  granted  by  Judge  Powell  is  finally  decided.  The  injunc- 
tion was  granted  in  the  terms  of  the  prayer,  and  from  this  order  Lee, 
the  appellant,  prosecutes  this  appeal. 

Whether  the  District  Judge  of  Liberty  County  was  authorized  to 
grant  the  injunction  depends  on  whether  the  appeal  from  the  order  of 
Hon.  W.  B.  Powell,  dissolving  the  injunction  theretofore  granted  by  him, 
suspended  the  order  of  dissolution  pending  the  appeal.  It  is  well  set- 
tled law  in  this  State  that  an  injunction  in  full  force  when  a  judgment 
dissolving  it  was  entered  remains  in  force  while  the  judgment  is  sus- 
pended by  an  appeal  under  the  supersedeas  bond.  Williams  v.  Pouns, 
48  Texas,  141 ;  Gulf,  etc..  By.  v.  Fort  Worth,  etc.,  Ry.,  68  Texas,  105 ; 
Fort  Worth  Ry.  v.  Rosedale  Ry.,  68  Texas,  168. 

It  seems  to  be  equally  well  settled  that  a  judgment  dissolving  an  in- 
junction is  not  suspended  pending  an  appeal  therefrom  under  a  cost 
bond*    Moore  v.  Moore,  59  Texas,  54;  Griffin  v.  State,  87  S.  W.,  156. 

To  entitle  him  to  the  relief  sought  it  was  incumbent  upon  the  appli- 
cant, appellee  here,  to  allege  in  his  petition  that  the  order  of  Judge 
Powell,  dissolving  the  injunction  restraining  the  execution  of  the  judg- 
ment of  the  District  Court  of  Liberty  County,  had  been  suspended  by 
the  appeal  from  that  order.  This  could  be  done  only  by  a  sworn  allega- 
tion that  this  appeal  was  under  a  supersedeas  bond,  and  in  the  absence 
of  such  an  averment  the  petition  wholly  failed  to  state  facts  authorizing 
{he  granting  and  issuance  of  the  injunction. 
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The  District  Judge  being  without  authority  to  grant  the  injunction, 
this  court  will  here  render  such  judgment  as  should  have  been  rendered 
in  the  court  below,  and  it  is  therefore  ordered  that  the  order  and  judg- 
ment granting  the  injunction  be  reversed  and  the  cause  dismissed. 

Bevened  and  dismissed. 

Writ  of  error  refused. 


H.  L.  Cox  BT  ux.  V.  D.  W.  Combs  et  al. 

Bedded  June  16,  1908. 

L^^Deed— Xental  Capaeity  of  Orantor— Svidenoe. 

In  order  to  cancel  a  deed  on  the  ground  of  mental  incapaeitj  of  the  grantor, 
it  is  necessary  to  show  that  the  grantor  was  not  mentally  capable  of  fully 
understanding  all  of  the  details  of  the  transaction  and  all  of  the  consequences 
resulting  therefrom.  Evidence  considered,  and  held  insuflOcient  to  support  a 
judgment  cancelling  a  deed  for  the  want  of  mental  capacity  of  the  grantor. 

S. — ^Deed — Consideration — Ifnequal  Contract — Canoellation. 

A  deed  will  not  be  cancelled  on  the  ground  alone  that  the  contract  for  the 
suppjort  and  maintenance  of  the  grantor  dv  the  grantee,  which  constituted  the 
consideration  for  the  conveyance,  was  a  foolish  and  unequal  one. 

8. — ^Deed — Coyenant — ^Breach — ^Effeot. 

In  a  deed,  wherein  the  grantee  a^eed  to  support  and  maintain  the  graator 
during  his  life,  the  following  expression  occurrcKl:  ''Conditioned,  that  the  said 
G.  (grantee)  shall  well  and  truly  perform  all  of  the  agreements  and  obligations 
and  undertakings  herein  mentions,  the  title  to  the  above  described  premises 
to  become  absolutely  in  the  said  C.  at  my  death.  Said  conditions  above  men- 
tioned herein  having  been  by  him,  the  said  C,  fulfilled."  Held,  a  covenant^ 
and  not  a  condition  for  breach  of  which  the  estate  became  forfeited  and  re- 
verted to  the  grantor.  Failure  to  comply  with  the  oovenant  did  not  authorise 
a  recovery  of  the  land  by  the  grantor. 

4. — ^Deed — Covenant  for  Xaintenanee— Conitmotion. 

A  covenant  by  a  grantee  in  a  deed  to  furnish  board  and  lodffing  to  the 
grantor  during  the  remainder  of  his  life,  carried  with  it  an  implied  obligation 
to  treat  the  grantor  kindly  and  to  provide  him  with  reasonably  good  food  and 
comfortable  lodging.  The  grantee  would  not  be  chargeable  with  a  failure  of  dutv 
in  this  respect  on  the  part  of  his  wife  unless  he  had  notice  and  knowledge  thereof. 

Error  from  the  District  Court  of  Harris  County,  Tried  below  before 
Hon.  Norman  G.  Eattrell. 

A.  C.  Van  Velzer,  for  plaintiffs  in  error. — ^A  suit  to  enforce  a  for- 
feiture of  an  estate  for  condition  broken  is  a  suit  at  law,  and  is  not  an 
equitable  proceeding;  and,  as  the  law  does  not  favor  forfeitures,  the 
alleged  condition  will  be  construed  a  covenant,  unless  the  intent  appears 
that  a  forfeiture  was  intended  in  case  of  breach.  Morrill  v.  Wabash,  St. 
L.  &  P.  Ry.,  9  S.  W.,  657;  Henderson  v.  Beaton,  1  Texas  TJ.  C,  20; 
Voris  V.  Benshaw,  49  111.,  433 ;  Normal  School  v.  First  Baptist  Chnrch, 
63  111.,  204;  Buggies  v.  Clare,  45  Kans.,  662;  26  P.,  25;  Paschall  v. 
Passmore,  15  Pa.  St.,  297;  Ayer  v.  Emery,  96  Mass.,  67. 

A  condition  must  be  expressly  stated:  Henderson  v.  Beaton,  1  Pos. 
F.  C,  20;  Normal  School  v.  First  Baptist  Church,  63  HI.,  204. 

'Conditioned''  does  not  necessarily  create  a  conditional  estate:  Fuller 
V.  Arms,  45  Yt,  400;  Bawson  v.  School  District  No.  6,  89  Masa.,  US, 
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128,  129;  Stanley  v.  Colt,  72  IT.  S.,  119;  Chapin  v.  Harris,  90  Mass., 
696;  Ayling  v.  Kramer,  133  Mass.,  12;  Palmer  v.  Eyan,  63  Vt.,  227; 
22  Atl.,  374;  Brown  v.  Caldwell,  23  W.  Va.,  187;  48  Am.  Eep.,  676; 
Sohier  v.  Trinity  Church,  109  Mass.,  1 ;  Wright  v.  Wilkin,  2  Best  &  S., 
232;  Episcopal  C.  Mission  v.  Appleton,  117  Mass.,  326;  Hornback  v. 
Cincinnati  &  Z.  Ry.,  20  Ohio  St.,  81 ;  Portland  v.  Terwilliger,  16  Or., 
465;  19  P.,  90;  Elyton  Land  Co.  v.  South  &  North  Alabama  By.,  100 
Ala.,  396 ;  14  S.,  207 ;  Woodruff  v.  Woodruff,  44  N,  J.  Eq.,  349 ;  16  Atl., 
4;  Post  V.  Weil,  116  N.  Y.,  361;  Countryman  v.  Deck,  13  Abb.  N.  C, 
110  (N.  Y.). 

J.  V.  Meek,  for  defendant  in  error. 

BEESE,  Associate  Justice. — ^In  this  suit  D.  W.  Combs  seeks  to 
have  set  aside  a  deed  executed  by  him  to  H.  L.  Cox  for  a  lot  of  ground  in 
the  ciiy  of  Houston  upon  which  was  his  homestead,  and  to  recover  the 
property.  Upon  trial  without  a  jury  there  was  a  judgment  for  plain- 
tiff, from  which  defendants  Cox  and  wife  prosecute  this  appeal  by  writ 
of  error.  Pending  the  trial  Mary  Ella  Graham,  a  daughter  of  Combs, 
her  mother  being  dead,  joined  by  her  husband,  intervened,  setting  up 
title  to  the  property.  There  was  judgment  against  this  claim  of  inter- 
veners, from  which  they  do  not  appeal,  and  it  will  not  be  necessary  to 
make  further  reference  to  it  in  the  decision  of  this  appeal. 

The  instrument  sought  to  be  cancelled  is  a  regular  deed  of  conveyance 
executed  by  Combs,  conveying  to  H.  L.  Cox  lot  No.  1,  block  240, 
Baker's  Addition  to  the  city  of  Houston,  with  general  warranty.  The 
consideration  recited  is,  services  rendered  and  to  be  rendered  by  Cox, 
in  this,  that  he  and  his  family  are  to  occupy  the  premises,  and  Combs 
is  to  occupy  a  part  of  the  same,  and  Cox  is  to  furnish  him  with  a  room 
and  board  free  of  charge  until  his  death.  The  property  is  not  to  be 
encumbered  any  further  than  the  same  is  already  encumbered  until 
Combs'  death,  nor,  until  then,  is  the  same  to  be  sold  or  given  away. 
Cox  is  to  assume  the  payment  of  a  certain  mortgage  on  the  property 
and  pay  it  off  at  its  maturity,  but,  by  an  instrument  subsequently  exe- 
cuted. Cox  is  relieved  from  the  condition  of  paying  off  this  mortgage  at 
its  maturity,  and  is  only  required  to  pay  off  and  discharge  the  same  so 
that  the  property  shall  not  be  subjected  to  sale  therefor.  The  deed  con- 
cludes as  follows:  "Have  granted,  bargained,  sold  and  conveyed,  and 
by  these  presents  do  grant,  bargain^  sell  and  convey  unto  the  said  H.  L. 
Cox  the  following  described  property,  to  wit:  All  that  certain  tract, 
lot  or  parcel  of  land,  and  the  improvements  thereon,  situated  in  Hous- 
ton, Harris  County,  Texas,  and  being  more  particularly  described  as 
lot  no.  one  (1)  in  block  240,  Baker  Addition,  north  side  of  Buffalo 
bayou^  of  Houston,  Harris  County,  Texas.  Conditioned,  that  the  said 
H.  L.  Cox  shall  well  and  truly  perform  all  of  the  agreements  and  obli- 
gations and  undertakings  herein  mentioned,  the  title  to  the  above  de- 
scribed premises  to  become  absolutely  in  the  said  H.  L.  Cox  at  my  death, 
said  conditions  above  mentioned  herein  having  been  by  him,  the  said 
H.  L.  Cox,  fulfilled. 

^0  have  and  to  hold  the  above  described  premises,  together  with  all 
and  singular  the  rights  and  appurtenances  thereto  in  anywise  belonging 
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unto  the  said  H.  L.  Cox,  his  heirs  and  assigns  forever,  and  I  do  hereby 
bind  myself,  my  heirs,  executors  and  administrators,  to  warrant  and 
forever  defend  all  and  singular  the  said  premises  unto  the  said  H.  L. 
Cox,  his  heirs  and  assigns,  against  every  person  whomsoever  lawfully 
claiming  or  to  claim  the  same  or  any  part  thereof.^' 

Appellee  sought  to  cancel  the  deed  on  the  grounds  (1)  of  mental  in- 
capacity, (2)  fraud  in  procuring  its  execution  and  (3)  failure  on  the 
part  of  Cox  to  comply  with  the  conditions  of  the  contract.  In  connec- 
tion with  the  latter  ground  it  was  alleged  that  Mrs.  Cox  was  a  drunk- 
ard, and  various  acts  of  harsh  and  improper  treatment  at  her  hands  by 
appellee  are  charged,  the  effect  of  all  of  which  was  to  render  it  impos- 
sible for  appellee  to  continue  to  live  on  the  premises,  as  contemplated  by 
the  parties  when  the  contract  was  executed.  Also,  failure  to  furnish 
appellee  with  proper  or  sufficient  board,  as  contracted  for. 

Conclusions  of  fact  and  law  are  in  the  record.  It  is  objected  by  appel- 
lants that  there  was  no  request  therefor,  but  a  large  part  of  thedr  brief 
is  devoted  to  alleged  errors  therein. 

The  first  assignment  complains  of  the  finding  of  fact  "that,  for  all 
practical  purposes.  Combs  was  not  able  to  properly  judge  of  the  character 
and  conseqiiences  of  the  conveyance  from  himself  to  Cox,'^  for  the  reason 
that  there  is  no  evidence  of  mental  incapacity. 

To  meet  the  objection  that  there  was  no  evidence  in  the  record  to  sus- 
tain this  finding,  it  was  clearly  incumbent  upon  appellee  to  point  ont 
such  evidence  if  there  was,  in  fact,  any  in  the  record.  From  the  stand- 
point of  appellant  he  could  only  refer  to  the  entire  record  as  supporting 
the  assignment.  He  was  clearly  not  required  to  point  out  evidence 
which  he  alleged  did  not  exist. 

In  appellant's  brief  we  are  referred  in  general  terms  to  the  testimony 
of  appellee,  and  of  certain  witnesses  introduced  by  him  in  support  of 
this  assignment.  We  have  carefully  examined  this  testimony,  and  none 
of  it  goes  farther,  or  will  support  a  stronger  conclusion,  than  that  ap- 
pellee could  not  read  nor  write,  that  he  sometimes  drank  to  excess  and 
that  he  was  easily  persuaded.  The  testimony  of  A.  R.  Miller  is  probably 
the  strongest  for  appellee  on  this  point,  and  is  as  follows : 

"He  is.  old  and  easily  persuaded.  In  my  opinion,  he  could  not  prop- 
erly understand  the  contents  of  a  lengthy  conveyance,  with  stipulations 
to  be  performed  by  both  the  grantor  and  the  grantee,  sufficiently  to 
transact  such  business.  I  think  he  could  understand  that,  by  signing  a 
deed  to  his  home  place,  he  was  conveying  it  away,  and  that  he  could  un- 
derstand the  other  party  named  in  such  deed  would  receive  the  place; 
and  that  he  could  understand  that  such  a  deed  was  to  provide  him  sup- 
port for  life;  and  that  he  could  understand  that,  under  such  a  deed,  he 
had  a  right  to  stay  on  the  place  and  receive  his  board  and  room  use; 
and  that  he  could  understand  that  the  other  party  to  such  deed  was  to 
pay  oif  a  tax  debt  on  the  property.  !My  opinion  is  that  he  is  illiterate, 
and  easily  persuaded.*' 

The  court  states  in  his  findings  that  some  time  ago  appellee  brought 
suit  against  Mrs.  Sullivan  to  cancel  a  deed  to  her  on  substantially  the 
same  grounds  as  are  urged  in  this  case,  and  that  Cox  was  his  principal 
witness,  the  trial  resulting  in  a  cancellation  of  the  deed. 

We  have  not  been  referred  to  any  evidence  in  the  record  upon  this 
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point  fttriher  than  that  a  suit  was  brought  by  appellee  against  Mrs. 
Sullivan,  and  that  Cox  stood  his  friend  in  the  suit  and  testified  for  him. 
It  is  not  shown  upon  what  grounds  that  deed  was  cancelled  or  sought 
to  be  canceled.  We  think  the  evidence  in  the  record  is  insufficient  to 
sustain  the  conclusion  that  appellee,  at  the  time  he  executed  the  deed, 
was  not  mentally  capable  of  fully  imderstanding  all  of  the  details  of 
the  transaction  and  all  of  the  consequences  resulting  therefrom.  This 
was  sufficient  in  the  way  of  mental  capacity.  (1  Dev.  Deeds,  sees. 
68,  69.) 

It  may  be  remarked  that  it  appears  from  the  conclusions  of  law  that 
the  court  did  not,  in  fact,  base  its  judgment  setting  aside  the  deed  upon 
this  ground.    The  first  assignment  of  error  must  be  sustained. 

The  second  and  third  assignments  of  error  are  without  merit. 

The  fourth,  fifth  and  sixth  assignments  of  error  present  the  general 
proposition  that  the  court,  in  its  judgment,  ignored  the  law  applicable 
to  the  facts,  and  placed  its  decision  upon  the  ground  of  hardship  to  ap- 
pellee. 

These  assignments  present,  we  think,  the  question  of  the  correctness 
of  the  judgment  and  of  the  court's  conclusions  of  law.  The  court  does 
not  determine  whether  the  stipulations  in  the  deed  as  to  the  acts  to  be 
performed  by  appellant  in  furnishing  a  home,  board,  etc.,  for  appellee^ 
amount  to  a  covenant  or  to  a  condition  subsequent,  but  concludes  that 
the  contract  should  be  set  aside  on  the  ground  that  it  is  a  very  foolish 
contract  on  the  part  of  appellee,  made  with  a  man  familiar  with  his 
mental  condition,  and  that  the  conditions,  obligations  and  undertakings 
entered  into  by  appellee  have  failed  to  such  extent  as  to  make  it  im- 
practicable that  appellee  should  derive  the  benefits  from  the  use  of  the 
property  that  were  contemplated  by  the  parties,  and  therefore  on  the 
ground  of  hardship  the  deed  should  be  set  aside. 

However  we  might  be  inclined  to  agree  with  the  disposition  to  re- 
lieve appellee  from  the  consequences  of  a  foolish  and  unequal  contract^ 
such  a  result,  we  think,  would  be  in  violation  of  principles  well  settled, 
at  least  in  this  State,  where  the  hardship  rule,  in  cases  of  this  kind,  has 
not  been  recognized. 

No  proper  determination  of  the  issues  involved  can  be  had  without 
a  construction  of  the  deed  in  question  and  of  the  expression  as  it  oc- 
curs in  the  deed,  ^'Conditioned,  that  the  said  H.  L.  Cox  shall  well  and 
truly  perform  all  of  the  agreements  and  obligations  and  undertakings 
herein  mentioned,  the  title  to  the  above  described  premises  to  become 
absolutely  in  the  said  H.  L.  Cox  at  my  death.  Said  conditions  above 
mentioned  herein  having  been  by  him,  the  said  H.  L.  Cox,  fulfilled.'* 

Without  these  conditions,  or  unless  they  are  construed  as  conditions 
subsequent,  for  failure  to  perform  which  the  title  and  possession  were 
to  revert  to  the  grantor,  this  case  falls  easily  within  the  principles  of 
adjudged  cases.  (Mayer  v.  Swift,  73  Texas,  367;  Chicago,  T.  &  M.  C. 
Ry.  Co.  V.  Titterington,  84  Texas,  218 ;  Moore  v.  Cross,  87  Texas,  561 ; 
Freeman  v.  Jones,  43  Texas  Civ.  App.,  332;  Elliott  v.  Elliott,  lately 
decided  by  this  court,  not  reported,  in  which  writ  of  error  has  been  re- 
fused.) So  that  it  is  a  primary  condition  to  a  proper  decision  of  the  is- 
Bues  in  this  case  to  determine  whether  the  words  of  the  conveyance  im- 
port a  grant  upon  condition.    In  determining  this  question  it  must  be 
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borne  in  mind  that  conditions  which  involve  a  forfeiture  are  not 
favored,  and  that  courts  will  incline  towards  such  construction  of  the 
terms  of  the  deed  as  will  save  the  estate  from  forfeiture.  (Byan  v. 
Porter,  61  Texas,  109;  6  Am.  &  Eng.  Ency.  of  Law,  602.)  It  is  con- 
sistent with  the  ordinary  meaning  of  the  terms  of  tlus  conveyance  that 
by  the  conditional  clause  it  was  meant  that,  upon  the  full  performance 
of  the  stipulations  of  the  deed,  the  estate  granted  should  be  absolute  in 
the  grantee,  freed  and  discharged  of  all  liens,  charges  and  encumbrances, 
for  securing  the  performance  of  the  covenants.  This  construction  is  sup- 
ported by  the  absence  of  any  provision  for  a  reversion  or  other  appro- 
priate words  of  forfeiture.  (Paschall  v.  Passmore,  16  Pa.  St.,  307;  Ely- 
ton  Land  Co.  v.  So.  Ala.  B.  B.  Co.,  100  Ala.,  406;  Hartung  v.  Witte, 
69  Wis.,  292.) 

We  are  of  the  opinion  that  the  language  of  the  deed  imports  a  cove- 
nant, and  not  a  condition  for  breach  of  which  the  estate  became  for- 
feited and  reverted  to  the  grantor.  (Ayer  v.  Emery,  96  Mass.,  69;  Mc- 
Clure  V.  Cook,  20  S.  E.,  612;  Gallagher  v.  Herbert,  7  N.  E.,  611;  Weir 
V.  Simmons,  66  Wis.,  637;  Goodpaster  v.  Leathers,  23  N.  E.,  1090; 
Taylor  v.  Lanier,  9  Am.  Dec.,  699;  Campau  v.  Chene,  1  Mich.,  400;  Em. 
Co.  V.  Adm's,  100  U.  C,  61.) 

Failure  to  comply  with  the  covenants  of  the  deed  did  not  authorize  a 
recovery  of  the  land  by  the  grantor.  (Elliott  v.  Elliott,  supra,  and 
cases  cited.) 

The  court  does  not,  in  its  conclusions  of  fact,  find  that  there  was  any 
fraud  practiced  by  appellant  upon  appellee  to  procure  the  execution  of 
the  deed.  There  being,  therefore,  neither  such  mental  infirmity  nor 
fraud,  nor  breach  of  condition  subsequent  as  would  authorize  a  cancellar 
tion  of  the  deed,  so  far  as  appears  from  this  record,  it  would  appear  that 
the  judgment  cancelling  it  for  mere  hardship  is  erroneous.  That  it  is 
a  foolish  and  unequal  contract  is  clear,  and  we  think  that  not  much  addi- 
tional evidence  of  mental  imbecility  than  is  afforded  by  the  nature  of 
the  contract  would  be  required.  (1  Dev.  on  Deeds,  supra.)  But  this 
record  can  not  be  considered  as  affording  any  evidence  of  mental  inca- 
pacity, outside  of  the  terms  of  the  improvident  contract,  and  that  of 
itself  and  unaided  can  not  be  considered  as  evidence  of  such  mental  in- 
capacity as  would  authorize  a  cancellation  of  the  deed. 

What  has  been  said  disposes  of  the  seventh  assignment  of  error. 

The  eighth  and  ninth  assignments  of  error  will  not  be  considered, 
as  they  are  not  followed  by  such  statement  from  the  record  as  required 
by  rule  31. 

Construing  the  terms  of  the  conveyance  as  embracing  covenants  on 
the  part  of  appellant  to  furnish  board  and  lodging  to  appellee  during 
his  life,  we  think  that  this  carried  with  it  an  implied  obligation  on  the 
part  of  appellant  Cox  and  his  wife  to  treat  appellee  kindly,  and  to  pro- 
vide him  with  reasonably  good  food  and  comfortable  lodgings.  It  would 
be  a  breach  of  this  covenant  if,  by  their  treatment,  or  that  of  either  of 
them,  of  appellee,  his  life  was  made  unpleasant  or  uncomfortable.  In 
this  connection  as  to  Mrs.  Cox's  treatment  of  appellee,  and  as  illustrating 
or  explaining  any  charge  of  mistreatment,  her  habits  of  drunkenness 
would  be  material,  but  only  in  connection  with,  or  as  tending  to  ex- 
plain, any  alleged  mistreatment  of  appellee.    As  to  her  general  habit  of 
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using  intoxicants^  if  this  charge  be  true^  it  appears  from  appellee's  testi- 
mony that  he  was  fully  aware  of  this  before  he  made  the  contract.  We 
doubt,  however,  whether  appellant  Cox  should  be  charged  with  the 
derelictions  of  duty  of  his  wife,  unless  he  had  notice  or  knowledge 
thereof.  Testimony  as  to  Mrs.  Cox's  general  habit  of  getting  drunk, 
and  her  general  reputation  in  this  regard,  was  immaterial,  and  should 
not  have  been  admitted. 

What  we  have  said  disposes  substantially  of  the  various  assignments 
of  error.  For  the  errors  indicated  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


City  of  Beaumont  v.  Tok  J.  Bubsell. 

Decided  June  17,  1908. 

1. — ^Homeitead — ^AsieMment  for  Street  ImproTement — Case  Diitlaguiilied. 

In  a  suit  to  collect  an  aBseBsment  against  a  homestead  in  a  city,  in  accord- 
ance with  an  ordinance  passed  by  the  city  council,  for  the  purpose  of  improving 
the  street  upon  which  the  property  abutted  and  to  foreclose  a  lien  upon  the 
homestead,  evidence  considered,  and  held  to  justify  the  judgment  of  the  triail 
court  refusing  to  foreclose  a  lien  upon  the  homestead,  on  the  ground  that  the 
assessment  was  not  a  tax  as  that  term  is  used  in  the  Constitution  authorizing 
the  sale  of  the  homestead  for  the  non-payment  thereof.  Kettle  v.  City  of  Dallas, 
35  Texas  Civ.  App.,  632»  distinguished. 

S. — Same— Benefits — Conolnslon  of  Taet  by  Connoil — Case  Distinguished. 

By  the  provisions  of  a  city  charter,  the  finding  of  fact  by  the  city  council, 
after  citation  and  hearing,  that  the  special  benefits  accruing  to  property  exceeded 
the  eharges  assessed  against  it  for  paving  the  adjacent  street,  was  made  con- 
clusive against  the  owner.  Held,  that  such  finding  if  not  conclusive  was  at 
least  prima  facie  evidence  of  the  fact  so  found,  and  in  the  absence  of  evidence 
tending  to  show  that  such  finding  was  not  correct,  an  objection  that  said  pro- 
vision in  the  charter  was  unconstitutional,  will  not  be  considered.  Hutcheson 
▼.  Storrie,  92  Texas,  685,  distinguished. 


—Limitation — ^Evidenoe. 

A  city  charter  provided  that  if  an  assessment  for  street  improvement  was 
not  paid  within  thirty  days  after  it  became  due,  suit  should  be  filed  for  the 
same.  Evidence  considered,  and  held  insufllcient  to  sustain  a  plea  of  two  years' 
limitation  in  a  suit  for  the  tax. 

■ 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below  be- 
fore Hon.  L.  B.  Hightower,  Jr. 

Marvin  Scurlock,  City  Attorney,  and  L^  B.  da  Ponte,  for  appellant. 

Tom  J.  Russell,  in  pro.  per. 

PLEASANTS,  Chief  Justice. — ^This  suit  was  brought  by  appellant 
against  appellee  to  recover  the  sum  of  $1,024.52,  together  with  interest 
and  attomey^s  fees,  said  principal  sum  being  alleged  to  be  due  for  pav- 
ing and  curbing  streets  in  the  city  of  Beaumont  upon  which  property 
owned  by  appellee  abuts,  and  to  foreclose  a  lien  for  said  sum  upon  said 
abutting  property,  which  is  fully  described  in  the  petition. 

The  defendant  answered  by  general  and  special  exceptions,  and  gen- 
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eral  denial,  and  by  special  plea,  in  which  it  is  alleged  that  the  property 
upon  which  the  lien  was  cladmed  by  appellant  was  defendanrs  home- 
stead, and  therefore  not  subject  to  the  lien  sought  to  be  enforced  there- 
on. The  answer  also  contains  a  plea  of  limitation  of  two  years  against 
plaintiffs  cause  of  action. 

The  trial  in  the  court  below  waa  without  a  jury,  and  resulted  in  a 
judgment  in  favor  of  plaintiff  for  the  amount  sued  for,  with  interest 
and  attorney's  fees,  and  in  favor  of  defendant  that  no  lien  for  said 
amount  existed  upon  defendant's  property  because  of  its  homestead 
character. 

The  following  is  an  agreed  statement  of  the  facts  upon  which  the 
judgment  of  the  court  below  was  rendered : 

'^1.  Plaintiff  is  a  municipal  corporation,  and  at  and  before  the  levy 
of  the  taxes  sued  for  was  operating  under  a  special  charter  granted  by 
the  Twenty-sixth  Legislature,  chapter  12,  of  the  Special  Laws  of  said 
Legislature,  approved  May  12,  1899,  as  amended  by  chapter  15,  Special 
Laws  of  the  Twenty-eighth  Legislature,  which  became  a  law  April  21, 
1903,  which  Acts  are  referred  to  and  made  a  part  hereof,  and  shall  be 
looked  to  and  considered  by  the  lower  and  appellant  courts  without  the 
necessity  of  the  same  being  set  out  in  the  statement  of  f  aqts  or  transcript 
on  appeal. 

"2.  That  on  the  7th  day  of  October,  1903,  the  city  council  of  Beau- 
mont regularly  passed  an  ordinance  levying  and  assessing  a  tax  upon  all 
property  fronting  and  abutting  on  Calder  avenue  within  said  city,  be- 
tween Pearl  and  Gulf  streets,  one-third  of  the  costs  of  paving  and  all 
the  cost  of  curbing.  That  is,  assessing  one-third  of  such  cost  against 
the  owners  on  each  side  of  the  street,  making  two-thirds  to  be  paid  by 
the  two  abutting  owners,  and  the  balance  of  the  cost  of  paving  to  be 
paid  by  the  city,  except  the  tracks  of  the  Beaumont  Traction  Company, 
it  being  required  to  pave  between  its  tracks  and  for  twelve  inches  on 
either  side  of  the  rails.  That  the  lots  of  land  on  which  said  tax  was 
assessed  are  fully  described  in  the  ordinance,  together  with  the  number 
of  feet  in  such  lot,  name  of  the  owner,  and  proportionate  share  of  the 
cost  of  paving  and  curbing  to  be  paid  for  by  such  owner,  as  shown  by 
the  roll  prepared  by  the  city  engineer  of  the  city  of  Beaumont. 

"3.  That  on  the  2d  day  of  December,  1903,  the  city  council  of  Beau- 
mont regularly  passed  another  ordinance  levying  and  assessing  a  tax 
upon  all  property  fronting  and  abutting  on  Magnolia  avenue,  between 
Calder  avenue  and  Long  street,  within  said  city,  levying  and  assessing 
against  the  abutting  owners  two-thirds  of  the  costs  of  paving  and  all 
the  costs  of  curbing;  that  is,  one-third  of  such  costs  against  the  abut- 
ting owners  on  each  side,  the  balance  of  one-third  to  be  paid  by  the  city, 
except  the  tracks  of  the  Beaumont  Traction  Company,  which  company 
was  required  to  pay  the  cost  of  paving  between  its  rails  and  for  twelve 
inches  in  either  side.  That  the  lots  of  land  on  which  said  tax  was  as- 
sessed are  fully  described  in  said  ordinance,  together  with  the  name  of  the 
owner,  front  feet,  cost  of  paving,  linear  feet  of  curbing,  cost  of  curbing 
and  total  cost  of  paving  and  curbing. 

"4.  That  prior  to  the  passage  of  -the  aforesaid  ordinance  and  levy  of 
said  taxes  the  city  council  of  the  city  of  Beaumont,  in  regular  session, 
adopted  a  resolution,  the  material  portions  of  which  are  as  follows : 
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^  'Whereas^  The  ciiy  coancil  of  the  city  of  Beaumont  deem  it  neces- 
saiy  to  pave  the  following  named  streets^  to  wit:  Calder  avenue  from 
Pearl  to  Gulf  streete.  .  .  .  Magnolia  avenue  from  Calder  to  Long 
street'  .  .  .  'Therefore  be  it  resolved,  by  the  city  council  of  the 
city  of  Beaumont,  1st:  That  the  following  streets  within  said  city  be 
paved,  to  wit:  Magnolia  avenue  from  Calder  to  Long  avenue;  .  .  . 
Calder  avenue  from  Pearl  to  Gulf  street.  That  the  material  to  be  used 
in  paving  said  streets  shall  be  vitrified  brick  or  asphalt,  the  determina- 
tion of  the  material  to  be  made  when  the  bids  for  the  work  on  the  above 
material  shall  be  opened. 

"'That  the  owners  of  the  lots  .  .  .  fronting  or  abutting  upon 
the  streets  so  designated  shall  pay  two-thirds  of  the  costs  of  such  im- 
provements, according  to  the  number  of  fronting  or  abutting  feet.  Said 
property  owners  to  pay  for  all  curbing,  as  provided  by  the  charter  of  the 
city  of  Beaumont' 

"Then  follows  a  section  providing  f 8r  the  street  railways  to  pave  their 
tracks. 

"  'That  the  plans  and  specifications  for  the  paving  of  the  hereinbefore 
mentioned  streets  prepared  by  the  city  engineer  and  approved  by  the 
board  of  public  works  are  hereby  approved  by  the  city  council.' 

"The  last  section  provides  for  the  mayor  to  advertise  for  bids. 

"That  the  city  engineer  had  duly  prepared  the  plans  and  specifica- 
tions for  said  improvements  and  delivered  the  same  to  the  board  of  pub- 
lic works,  and  the  same  were  approved  by  that  board,  who  so  reported  to 
the  council,  and  the  said  report  and  said  plans  and  specifications  were 
duly  adopted. 

"5.  That  thereupon  the  mayor  of  the  city  of  Beaumont  advertised 
for  bids,  and  bids  were  received,  as  provided  by  the  charter,  and  were 
opened,  and  the  contract  was  awarded  to  the  lowest  and  best  bidder,  and 
Thurber  or  vitrified  brick  was  selected  and  designated  by  the  council  for 
the  pavement,  and  brick  for  curbing,  and  the  contractor  duly  entered 
upon  the  performance  of  the  contract,  and  completed  and  finished  his 

contract  for  said  paving  and  curbing  on  or  about  the day  of , 

and  the  job  was  duly  accepted  and  paid  for  by  the  city  council. 

"6.  It  is  further  agreed  that  the  bids  for  the  work  having  been  re- 
ceived and  opened,  and  the  cost  of  the  improvements  ascertained,  the  city 
engineer  prepared  a  roll  describing  the  lots,  stating  the  name  of  the 
owner,  the  number  of  front  feet  in  such  lot  fronting  on  the  streets  to 
be  improved,  the  proportionate  amount  of  the  cost  of  the  improvement 
to  be  borne  by  such  owner  of  abutting  property,  the  streets  occupied  by 
the  street  railway  and  the  amount  or  proportion  of  the  cost  to  be  borne 
by  such  railway. 

"7.  It  is  agreed  that  the  defendant  was,  at  the  time  of  the  levy  of 
said  taxes,  a  citizen  of  the  city  of  Beaumont,  and  that  he  owned  at  said 
time,  and  for  a  long  time  prior  thereto,  and  ever  since,  lots  15  and  16 
of  block  4  of  the  Calder  Addition  to  the  city  of  Beaumont,  fronting  100 
feet  on  Calder  avenue  and  140  feet  on  Magnolia  avenue,  and  within  the 
district  designated  by  the  city  council  for  the  improvement  of  said 
streets.  That  said  lots  were  included  in  the  roll  of  the  city  engineer 
and  in  the  said  ordinances,  and  were  assessed  to  the  defendant,  and  the 
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cost  of  the  Calder  avenue  paving  so  assessed  against  said  defendant,  in 
accordance  with  the  maimer  prescribed  by  the  city  charter,  was  $401.88, 
and  the  curbing  $74.10,  aggregating  $475.98,  and  the  cost  of  the  pav- 
ing on  Magnolia  avenue  so  assessed  and  ascertained  was  the  sum  of 
$450,  and  for  the  curbing  $98.48. 

^'8.  That  after  the  completion  of  the  said  roll,  and  including  the  de- 
fendant's property  therein,  the  same  was  delivered  to  the  city  secretan-, 
and  thereupon  the  city  secretary  issued  two  notices  to  the  defendant  re- 
lating to  the  assessment  on  Calder  and  Magnolia  avenues,  of  which  the 
following  is  a  copy : 

"  'Mr.  Tom  J.  Russell:  You  will- take  notice  that  the  city  council  of 
the  city  of  Beaumont,  by  ordinance  duly  passed  on  the  6th  day  of  May, 
1903,  ordered  the  paving  of  Calder  street  in  the  city  of  Beaumont,  said 
paving  to  be  of  Thurber  brick,  or  shell  concrete  with  brick  curbing.  That 
the  proportionate  cost  of  said  improvement  on  the  100  feet,  lots  Nob.  15 
and  16,  block  No.  4,  being  185  2*10  square  yards  of  paving,  is  $401.88, 
and  for  114^  lineal  feet  of  curbing  is  $73.42,  making  a  total  cost  to  be 
paid  by  you  for  the  improvement  on  said  street  on  which  your  property 
fronts  or  abuts  $475.30.  And  you  are  hereby  cited  to  be  and  appear  be- 
fore the  Honorable  City  Council  of  the  city  of  Beaumont  at  the  regular 
meeting  thereof,  to  be  held  on  the  21st  day  of  July,  1903,  to  show  cause, 
if  any,  why  the  amount  of  the  cost  to  be  apportioned  to  you  for  said  im- 
provements shall  not  be  levied  and  assessed  as  a  tax  upon  the  herein  de- 
scribed property.  W.  A.  Ives,  City  Secretary  of  the  city  of  Beaumont, 
by  J.  6.  Sutton,  Deputy.  Beaumont,  Texas,  July  8,  1903.'  Tame  to 
hand  this  14th  day  of  July,  1903,  and  executed  the  15th  day  of  July, 
1903,  by  delivering  to  Tom  J.  Bussell  a  true  copy  of  this  writ.  J.  H. 
Stewart,  City  Marshal  of  the  city  of  Beaumont,  by  Charles  £.  Ligon, 
Deputy.' 

'That  the  notice  relating  to  the  assessment  of  Magnolia  avenue  was 
duly  given,  and  is  the  same  in  terms  except  the  figures,  wliich  figures  are 
the  same  as  those  hereinbefore  stated  with  reference  to  the  assessment 
for  Magnolia  avenue  paving  and  curbing. 

"9.  It  is  further  agreed  that  afterwards  the  defendant  appeared  be- 
fore the  city  council,  and  the  following  findings  were  made  by  said  coun- 
cil, to  wit: 

"  'At  a  regular  adjourned  meeting  of  the  city  council  of  the  city  of 
Beaumont,  held  August  12,  1903,  the  mayor  and  a  quorum  of  aldermen 
being  present,  Mr.  Tom  J.  Russell,  the  owner  of  lots  15  and  16  in  block 
4  of  the  Calder  Addition  to  the  city  of  Beaumont,  appeared  in  person 
before  the  city  council  to  show  cause  why  the  amount  of  costs  appor- 
tioned to  said  owner  should  not  be  levied  and  assessed  as  a  tax  upon  the 
above  described  property.  The  petition  of  the  said  Tom  J.  Russell  set- 
ting forth  the  objections  thereto  was  read,  and  the  evidence  having  been 
heard  and  fully  understood  by  the  city  council,  it  is  considered  by  the 
council  that  the  objections,  and  none  of  them,  are  sustained;  and  the 
city  council  of  the  city  of  Beaumont  further  finds  that  the  costs  appor- 
tioned will  not  materially  and  substantially  exceed  the  special  benefits 
accruing  to  said  property  by  said  paving,  but  that  the  special  benefits 
accruing  to  said  property  by  the  said  paving  will  exceed  the  cost  appor- 
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tioned  against  said  owner  and  to  be  levied  and  assessed  as  a  tax  on  the 
above  described  property,  and  the  city  council  so  finds/' 

"10.  It  is  further  admitted  and  agreed  that  sections  2  and  3  of  the 
ordinances  assessing  the  said  tax  for  the  paving  and  curbing  of  Mag- 
nolia and  Calder  avenues  provide  as  follows: 

"  'Section  2.  That  the  said  tax  so  levied  and  assessed  shall  become 
due  and  payable  upon  the  completion  of  the  paving  upon  which  the 
portions  of  said  streets  on  which  said  lot    .    •    .    abuts/ 

"'Section  3.  That  the  amount  of  the  tax  hereby  levied  and  as- 
sessed, together  with  the  cost  of  collecting  the  same  and  ten  per  cent, 
interest  per  annum  from  the  date  same  is  due  is  hereby  declared  a  lien 
against  the  said  lots,  .  •  .  and  shall  be  a  personal  charge  against 
the  owner    .    .    .    thereof.' 

"11.  It  is  further  admitted  that  at  the  time  of,  and  long  prior  to  the 
passage  of  the  aforesaid  ordinances  and  the  proceedings  had  thereunder 
assessing  the  tax,  and  ever  since  up  to  the  present  time,  the  defendant 
resided  on  said  property  as  his  homestead,  and  the  same  was,  and  still  is, 
the  homestead  of  the  defendant  from  July  4,  1890,  up  to  date. 

"12.  For  the  purpose  of  simplifying  the  questions  involved,  it  is 
farther  agreed  that  all  of  the  proceedings  taken  by  this  city  council,  by 
virtue  of  its  charter,  was  regular,  and  in  accordance  with  said  charter; 
that  the  work  was  let  according  to  the  charter  and  ordinances,  and  that 
all  things  were  regular/^ 

In  the  case  of  Higgins  v.  Bordages,  88  Texas,  458,  our  Supreme 
Court  decided  that  an  assessment  for  street  improvements,  not  made  in 
accordance  with  the  Constitution  and  laws  regulating  the  levy  and  as- 
sessment of  ad  valorem  taxes,  was  not  a  tax,  as  that  term  is  used  in 
section  50,  article  16,  of  the  Constitution  of  this  State  exempting  the 
homestead  of  a  family  from  forced  sale  for  the  payment  of  any  debt  ex- 
cept for  the  purchase  money  thereof,  taxes  due  thereon,  or  work  and 
material  used  in  constructing  improvements  thereon,  and  therefore  no 
lien  could  be  enforced  against  the  homestead  to  secure  the  payment  of 
such  assessment.  Under  this  decision  the  trial  court  properly  held  that 
appellant  had  no  lien  upon  the  property  of  appellee  to  secure  the  pay- 
ment of  the  assessment  sought  to  be  recovered  in  this  suit. 

The  case  of  Kettle  v.  City  of  Dallas,  35  Texas  Civ.  App.,  632,  relied 
on  by  appellant,  does  not  sustain  the  contention  that  a  lien  can  be  en- 
forced against  a  homestead  to  secure  the  payment  of  an  assessment  of 
this  kind.  In  the  Kettle  case  the  tax  levied  against  the  homestead  for 
street  improvement  purposes  was  an  ad  valorem  tax,  and  was  levied  and 
assessed  in  accordance  with  the  provisions  of  the  Constitution  and  laws 
regulating  the  levy  and  assessment  of  such  tax,  and  was,  therefore,  a 
tax  for  which  the  homestead  might  be  sold  under  the  provisions  of  the 
Constitution  before  cited. 

This  disposes  of  the  only  assignment  of  error  presented  in  appel- 
lant's brief. 

Under  cross-assignment  appellee  assails  the  judgment  against  him 
for  the  amount  of  said  assessments  on  the  grounds,  first,  that  it  does 
not  appear  that  the  benefit  accruing  to  his  property  by  reason  of  the  im- 
provement of  the  street  was  equal  to  the  amount  of  the  assessments 
made  against  him  for  such  improvement  and  second,  that  plaintiff's 
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cause  of  action  for  the  recovery  of  said  assessments  was  barred  by  ihA 
statute  of  limitation  of  two  years. 

Neither  of  these  objections  to  the  judgment  can  be  sustained.  After 
due  notice  the  appellee  appeared  before  the  city  council,  and  there  was 
a  hearing  by  the  council  upon  the  issue  of  whether  the  proportion  of  the 
cost  of  the  improvements  assessed  against  him,  as  shown  by  the  report 
of  the  city  engineer,  exceeded  the  special  benefit  accruing  to  his  prop- 
erty by  reason  of  such  improvement  of  the  streets.  TJpon  this  hearing 
the  council  found  that  the  value  of  the  special  benefit  to  appellee's  prop- 
erty exceeded  the  assessment  made  against  him.  Under  section  36  of  the 
charter  of  the  city  of  Beaumont,  before  referred  to,  this  finding  is  made 
conclusive  against  appellee.  If  appellee's  contention  that  the  Legislsir 
ture  had  no  authority  to  provide,  in  said  charter,  that  the  finding  of  the 
city  council  upon  this  issue  should  be  conclusive,  is  sound,  such  finding 
is  at  least  prima  facie  evidence  of  the  fact  so  found,  and  appellee,  not 
having  offered  any  evidence  showing  or  tending  to  show  that  the  assess- 
ment exceeds  the  value  of  the  special  benefit  to  his  property,  his  objec- 
tion to  the  judgment  on  that  ground  can  not  be  sustained. 

The  assessment  which  was  held  invalid  in  the  case  of  Hutcheson  v. 
Storrie,  92  Texas,  685,  was  made  under  the  provisions  of  a  city  charter 
which  did  not  require  the  city  council  to  determine  before  the  assessment 
was  made  that  it  did  not  exceed  the  special  benefit  to  the  property,  and 
there  was  no  such  finding  by  the  council  in  that  case.  It  was  therefore 
held  by  the  Supreme  Court  that  the  assessment  was  prima  facie  ill^, 
and  the  property  owner,  in  a  suit  to  enjoin  its  collection,  was  not  re- 
quired to  show  that  it  exceeded  the  value  of  the  special  benefit  to  his 
property  caused  by  the  improvement.  We  think  the  case  cited  is  easily 
distinguished  from  the  one  we  are  now  considering. 

The  record  does  not  sustain  appellee's  contention  that  the  suit  was 
not  filed  within  two  years  after  appellant's  cause  of  action  accrued. 
The  original  petition  and  citation  had  been  lost,  and  the  evidence  intro- 
duced on  the  subject  shows  that  the  suit  was  filed  about  January  22, 
1906.  Under  the  ordinance  levying  the  assessments  they  became  due 
and  payable  when  the  improvements  were  completed  in  front  of  the 
property  upon  which  such  assessment  was  made.  The  date  upon  which 
the  improvements  were  completed  in  front  of  appellee's  property  is  not 
fixed  more  definitely  than  that  it  was  sometime  in  the  month  of' Decem- 
ber, 1905.  Section  36j  of  the  charter  of  the  city  of  Beaumont  provides 
that,  if  such  assessment  is  not  paid  within  thirty  days  after  it  becomes 
due,  it  shall  be  the  duty  of  the  city  attorney  to  institute  suit  therefor. 
Under  this  provision  of  the  charter  no  suit  could  have  been  maintained 
against  appellee  if  brought  in  less  than  thirty  days  after  the  assessments 
became  due,  and  limitation  did  not  begin  to  run  against  the  city  until 
its  right  to  sue  had  accrued.  The  facts,  as  before  stated,  fail  to  show 
that  appellant's  cause  of  action  accrued  more  than  two  years  before  the 
filing  of  this  suit,  and  therefore  the  plea  of  limitation  is  not  sustained. 

None  of  the  assignments  show  any  error  in  the  judgment  of  the  trial 
court,  and  it  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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J,  L.  MoBBis  y.  L.  P.  G.  Smith. 

Decided  June  17,  1008. 

L— Tmitee— 'Pnrohafe  of  Land — ^Besiilting  Trust. 

Whenever  a  trustee  or  other  person  in  a  fiduciary  position,  acting  within 
the  scope  of  his  powers,  purchases  land  or  other  property  with  trust  funda 
or  fundA  in  his  hands  impressed  with  a  fiduciary  character,  and  takes  the  title 
to  such  property  in  his  own  name  without  any  declaration  of  a  trust,  a  trust 
with  respect  to  such  property  at  once  results  in  favor  of  the  original  beneficiary. 

1— Same — Case  Stated — Convenlon. 

M.  and  S.  were  equal  joint  owners  of  a  promissory  note  secured  by  vendor's 
lien  on  land;  8.  entrusted  the  collection  of  the  note  to  M.  who  obtained  judg- 
ment thereon,  sold  the  land  and  bought  it  in  through  another  party  with  whom 
he  was  interested;  the  land  was  worth  much  more  than  the  amount  of  the  in-* 
cumbrance  on  it.  Held,  that  8.  was  entitled  to  his  proportionate  part  of  the 
land  or  of  the  profits  secured  by  means  of  the  judgment  in  which  he  was  inter- 
ested. This  right,  however,  he  might  waive  and  sue  for  the  value  of  his  part 
of  the  note  converted  by  M. 

S.— OoiiTerslon — Bamagei — ^Interest — ^Pleading. 

A  plaintiff  in  a  Justice  Court  sued  for  the  sum  of  $180  for  the  conversion 
of  a  promissory  note;  the  transcript  failed  to  show  that  the  plaintiff  sought 
to  recover  interest  as  a  part  of  his  demand  either  in  the  Justice  Court  or  in 
the  County  Court,  to  which  the  case  was  appealed.  Held,  that  while  the  plain- 
tiff would  have  been  entitled  to  recover  in  the  proper  court  the  value  of  the 
converted  note  and,  under  the  name  of  damages,  interest  thereon  from  the  date 
of  the  note  to  the  date  of  the  conversion,  still  in  the  absence  of  such  pleading 
the  sum  sued  for,  $180,  was  the  limit  of  his  recovery,  and  a  judgment  allowing 
interest  on  the  value  of  the  note  was  erroneous. 

4^— Appeal — ^Agreement  in  Brief. 

An  Appellate  Court  cannot  accept  an  agreement  in  the  briefs  of  the  parties 
as  a  substitute  for  what  the  law  requires  to  be  shown  in  the  transcript. 

Error  from  the  County  Court  of  Tarrant  County.  Tried  below  before 
Hon.  John  L.  'J'errelL 

Boht.  0.  Johnson,  for  plaintiff  in  error. 

B.  J-  Houston,  for  defendant  in  error. 

CONNEK,  Chief  Justice. — ^Defendant  in  error  instituted  this  suit 
in  a  Justice  Court  for  damages  for  the  alleged  conversion  of  a  promis- 
Bciy  vendor's  lien  note.  His  damages  were  laid  in  the  sum  of  one  hun- 
dred and  eighty  dollars.  The  judgment  in  the  Justice  Court  was  in 
favor  of  plaintiff  in  error.  In  the  County  Court,  however,  in  a  trial  be- 
fore a  jury,  there  was  a  judgment  for  defendant  in  error  in  the  sum  of 
$244.20,  from  which  this  appeal  has  been  prosecuted. 

Briefly  stated,  the  undisputed  facts  show  that  plaintiff  in  error  had 
been  entrusted  with  the  collection  of  a  note  in  which  defendant  in  error 
had  an  undivided  interest  of  about  one  hundred  and  sixty-five  dollars, 
plaintiff  in  error  being  the  owner  of  the  other  undivided  interest.  The 
note  was  secured  by  the  vendor's  lien  upon  a  certain  tract  of  land  sub- 
ject to  a  prior  lien  in  favor  of  one  Dave  Smith.    The  evidence  further 
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fihows  that  plaintiff  in  error  in  the  proper  court  instituted  snit  in  his 
own  name  upon  the  note  bo  jointly  owned  by  the  parties  to  this  suit,  and 
obtained  a  judgment  for  the  amount  due  on  the  note  with  a  foreclosuie 
of  the  lien  and  order  of  sale,  the  order  of  sale  providing  that  the  prior 
mortgage  of  Dave  Smith,  who  had  been  made  a  party  to  the  foreclosure 
suit,  be  first  paid  out  of  the  proceeds  of  the  sale.  The  undisputed  evi- 
dence further  shows  that  plaintiff  in  error,  by  virtue  of  the  order  of  sale 
procured  by  him  as  stated,  secured  the  sale  of  the  land,  and  it  was 
bought  in  by  Wade  Hampton  for  the  sum  of  three  hundred  dollars. 
Wade  Hampton  was  a  partner  with  plaintiff  in  error  in  the  real  estate 
business,  and  the  three  hundred  dollars  was  paid  in  part  by  a  credit 
upon  the  judgment.  Plaintiff  in  error  or  said  Hampton,  or  Wh,  paid 
off  the  Dave  Smith  mortgage  pursuant  to  an  agreement  made  with  his 
representatives  before  the  sale.  They  thereupon  divided  the  land  so 
purchased  by  Hampton,  and  soon  thereafter  sold  it  for  several  thousand 
dollars  in  excess  of  an  amount  sufficient  to  discharge  all  liens  that  had 
been  resting  thereon. 

It  is  insisted  that  the  evidence  was  insufficient  to  sustain  the  verdict 
and  judgment  on  the  issue  of  the  conversion  of  the  note  upon  which  de- 
fendant in  error  alleged  he  had  an  interest.  In  this,  however,  we  en- 
tirely differ  with  the  plaintiffs  in  error.  In  respect  to  the  note,  for  the 
conversion  of  which  defendant  in  error  sued,  plaintiff  in  error  plainly 
acted  in  the  relation  of  an  agent  or  trustee,  and  equity  will  require  of 
him  a  faithful  fulfillment  of  his  obligation.  As  to  the  interest  of  de- 
fendant in  error  in  the  note,  it  was  his  duty  to  act  in  the  utmost  good 
faith,  and  equity  will  not  permit  him  to  take  advantage  of  or  reap  the 
benefit  from  the  true  relation  so  held  by  him.  It  is  a  principle  of  equity 
that  wlienever  a  trustee  or  other  person  in  a  fiduciary  position,  acting 
within  the  scope  of  his  powers,  purchases  land  or  other  property  with 
trust  funds  or  funds  in  his  hands  impressed  with  a  fiduciary  character, 
and  takes  the  title  to  such  property  in  his  own  name  without  any  decla- 
ration of  a  trust,  a  trust  with  respect  to  such  property  at  once  results  in 
favor  of  the  original  cestui  que  trust  or  other  beneficiary.  (1  Pomeio/s 
Equity  Jurisprudence,  section  422,  3d  ed.)  An  application  of  this 
principle  would  have  entitled  defendant  in  error  to  his  proportionate 
part  of  the  land,  or  of  the  profits  secured  by  means  of  the  judgment,  in 
which  both  parties  hereto  were  jointly  interested,  but  defendant  in  er- 
ror, in  his  suit,  saw  proper  to  treat  the  note  as  converted  rather  than  to 
attempt  to  share  in  the  proceeds  of  the  sale,  and  with  such  selection  of 
remedy  no  one  can  complain,  as  defendant  in  error  clearly  had  the  right 
either  to  hold  the  property  secured  by  means  of  the  note  and  judgment 
thereon,  or,  if  he  preferred  to  do  so,  sue  as  he  did  as  for  a  conversion. 
The  evidence  we  think  undoubtedly  sufficient  to  authorize  the  jury  and 
court  in  the  conclusion  that,  by  the  prosecution  of  the  judgment  and  sub- 
sequent sale  of  the  land  and  entire  appropriation  of  the  prpceeds,  plain- 
tiff in  error  converted  the  note  wholly  to  his  own  use,  and  tiierefore,  un- 
der well  settled  rule,  became  responsible  to  defendant  in  error  for  its 
value. 

Plaintiff  in  error  insists  that  the  value  was  such  only  as  the  note,  he- 
fore  the  suit,  would  have  brought  upon  the  market,  but  in  this  also  ve 
must  differ  with  plaintiff  in  error.     We  think  the  undisputed  proof 
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shows  that  the  note^  at  the  time  of  its  conversion^  was  in  value  worth 
all  and  more  tiian  the  amount  for  which  defendant  in  error  sued. 

Plaintiff  in  error^  however,  among  other  things,  insists  that  the  ver- 
dict of  the  jury  and  judgment  is  unauthorized  in  &at  interest  was  allowed 
upon  the  claim  sued  upon,  and  this  contention  we  find  we  must  sustain. 
The  transcript  entirely  fails  to  show  that  in  his  suit  defendant  in  error 
claimed  any  interest  upon  the  demand  for  which  he  sued.  In  the  proper 
court  he  would  have  been  entitled  to  recover  his  interest  of  one  hundred 
and  sixty-five  dollars  in  the  converted  note,  and,  as  damages,  interest 
thereon  from  the  date  of  the  note  to  the  date  of  conversion.  The  inter- 
est, however,  to  which  he  would  have  been  so  entitled  would  be  awarded 
as  damages,  and  not  as  interest  eo  nomine.  See  Schulz  v.  Tessman  & 
Bro.,  92  Texas,  488;  Gulf,  W.  T.  &  Pac.  Ry.  Co.  v.  Fromme,  98  Texas, 
459.  The  one  hundred  and  sixty-five  dollars,  plus  interest  so  computed, 
however,  would  have  made  the  amount  of  defendant  in  error's  claim 
slightly  in  excess  of  the  jurisdiction  of  the  justice  court  at  the  time  of 
the  institution  of  his  suit  therein.  It  was  necessary,  therefore,  in  order 
that  the  justice  court  might  have  jurisdiction  to  proceed,  that  plaintiff 
reduce  his  demand  to  less  than  that  to  which  he  was  entitled,  and  he, 
in  fact,  did  so,  the  justice's  transcript  showing  that  he  sued  upon  an 
account  and  for  conversion  for  the  sum  of  $180.00."  This  sum,  there- 
fore, constituted  the  limit  of  his  recovery,  and  we  find  that,  while  the 
transcript  from  the  Justice  Court  has  undertaken  to  specify,  as  the  stat- 
ute requires,  the  pleadings  of  the  party,  it  nowhere  shows  that  defendant 
in  error,  as  part  of  his  demand,  sought  to  recover  interest,  nor  does  the 
transcript  show  that  such  demand  was  made  in  the  County  Court,  and 
the  court's  charge  in  the  County  Court  failed  to  authorize  the  recovery 
for  interest,  and  we  must  assume,  therefore,  that  there  was  no  pleading 
authorizing  such  recovery.  It  is  true  that  in  the  brief  for  defendant 
in  error  there  is  a  statement  which  is  agreed  to  by  the  counsel  for  plain- 
tiff in  error,  to  the  effect  that,  among  other  things,  interest  was,  in  fact, 
claimed  originally  in  the  County  Court,  but  we  Imow  of  no  rule  which 
would  authorize  us  to  thus  substitute  what  the  law  requires  to  be  shown 
in  the  transcript. 

It  follows  that  the  judgment  in  the  County  Court  should  have  been 
limited  to  the  sum  of  one  hundred  and  eighty  dollars,  and  for  the  error 
in  rendering  a  judgment  in  excess  of  that  amount  the  judgment  will  be 
reversed  and  the  cause  remanded,  unless  defendant  in  error  shall,  within 
twenty  days,  file  a  remittitur  of  all  such  excess,  in  which  event  the  judg- 
ment will  be  affirmed  for  the  remainder,  with  the  costs  of  appeal  taxed 
against  defendant  in  error. 

Reformed  and  affirmed. 


W.  H.  Hill  v.  Mrs.  S.  B.  Houssr. 

Decided  June  17,  1908. 

1«— Breaoli  of  Promige— Defamation  of  Character — Joinder  of  Actions. 

AHegations,  in  a  sait  for  breach  of  promise  of  marriage,  of  statements  by 
defendant  derogatory  to  plaintiff's  character,  held  not  to  present  a  misjoinder 
of  actions  on  contract  and  in  tort,  but  to  relate  to  the  measure  of  damages 
in  the  action  on  contract,  and  not  to  be  subject  to  demurrer. 


360  Texas  Civil  Appeals  Reports,  Vol.  51.  [June, 

8.— Xrldenoe— Harmlew  Srror. 

The  admission  of  evidence  from  a  third  party  of  conyersationa  with  plain- 
tiff, not  in  defendant's  presence,  was  not  ground  for  reversal  where  the  same 
matter  was  also  brought  out  by  defendant  in  his  cross-examination  of  plaintiff. 


8. — ^ETldenoe— PromlM  of   Xairiage— lettert— Hotioe  to   Froduoe— Argnaeit 

of  CounieL 

In  a  suit  for  breach  of  promise  of  marriage,  letters  of  plaintiff  to  defend- 
ant, if  containing  matter  relevant  to  the  issue,  might  be  admissible  in  evidence: 
and  where  they  were  shown  to  be  in  possession  of  defendant's  counsel,  who,  upon 
notice  to  produce  them  given  in  the  course  of  the  trial,  declined  to  do  so,  the 
refusal  to  produce  was  a  proper  subject  for  comment  by  plaintiff's  counsel  in 
argument. 

4. — ^Promise  of  Xarriage— Pleading — Clroumitantial  Sridenoe. 

Allegations  of  an  express  undertaking  to  marry,  not  stated  to  be  in  writing. 
may  be  proved  by  circumstantial  evidence,  and  a  proposal  of  marriage  and  its 
acceptance  would  constitute  such  express  contract. 

0. — ^Promise  of  Xarriage— Time  of  Performanoe— Pleading  ftAd  Proof. 

Plaintiff  relying  on  a  promise  of  marriage  with  no  date  set,  and  also  a 
subsequent  agreement  fixing  the  date,  it  was  proper  for  the  court  to  instruct 
the  jury  that  the  promise,  without  date  for  performance,  implied  an  agreement 
to  marry  within  a  reasonable  time. 

6.— Pleading  and  Sridenoe— Earmleta  Srror. 

Where  plaintiff's  pleading  and  evidence  showed  an  unconditional  agree- 
ment to  marrv  and  denied  any  agreement  releasing  the  defendant  therefrom, 
and  defendant  s,  a  conditional  promise  from  which  he  had  been  released,  neither 
asserting  a  renewal  after  release,  a  charge  that  if  the  agreement  had  been  an- 
nulled and  was  afterwards  renewed  defendant  would  be  ^und  thereby,  was  not 
ground  for  reversal,  it  being  improbable  that  the  jury  were  misled  thereby. 

7. — Pviiitory  Pamaget    Hannleia  Srror. 

Error  in  the  charge  relating  to  punitory  damages  was  harmless  to  defendant 
where  none  were  recovered. 

8. — ^Requested  Initruction — ^BTldenoe. 

A  requested  charge  limiting  the  purpose  for  which  the  Jury  could  consider 
the  testimony  of  certain  witnesses  was  rightly  refused  where  some  of  their 
testimony  could  properly  be  considered  for  other  purposes. 

9.^Breaoli  of  Promiie  of  Xarriage. 

Evidence  considered  and  held  to  support  a  recovery  for  breach  of  promise 
of  marriage. 

Appeal  from  the  District  Court  of  Llano  County.  Tried  below  before 
Hon.  Clarence  Martin. 

Flack  &  Dalrymple  and  Dayton  Moses,  for  appellant — ^Two  separate 
and  distinct  causes  of  action  for  damages,  one  based  upon  the  breach  of 
a  specisd  contract,  the  other  upon  a  tort,  can  not  be  joined  in  the  same 
action.  Stewart  &  Co.  v.  Gordon,  65  Texas,  344;  Frey  v.  Ft  Worth  & 
R  G.  E.  Co.,  86  Texas,  465. 

Letters  and  notes  written  by  a  party  are  not  admissible  in  his  behalf, 
as  they  are  self-serving  declarations.  If  the  plaintiff  was  entitled  to 
the  contents  of  such  letters  and  notes  as  evidence  in  her  behalf,  notice 
to  produce  them  should  have  been  served  on  defendant,  and,  if  defend- 
ant had  refused  to  produce  them,  then  the  plaintiff  could  have  resorted 
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to  secondary  evidence  to  prove  their  contents.  McConnick  Harvester 
&  Machine  Co.  v.  Millett,  29  S.  W.,  80. 

It  is  error  for  the  trial  court  to  charge  upon  an  issue  not  made  by  the 
pleadings.  Loving  v.  Dixon,  56  Texas,  75;  Markham  v.  Carothers,  47 
Texas,  22 ;  Neblett  v.  McGraw,  91  S.  W.,  309 ;  Woldert  v.  Veltman,  83 
S.  W.,  224. 

The  trial  court  should  not  submit  to  the  jury  a  charge  upon  an  im- 
plied contract  when  the  pleadings  declare  upon  an  express  contract. 
Shiner  v.  Abbey,  77  Texas,  1 ;  Stanford  v.  Wright,  92  S.  W.,  269 ;  Texas 
&  P.  By.  Co.  V.  French,  86  Texas,  96;  Ft.  Worth  &  D.  C.  By.  Co.  v. 
Measles,  81  Texas,  478;  Ballard  v.  Shea,  121  111.  App.,  135. 

The  charge  of  the  court  must  agree  with  the  pleadings  and  proof,  and 
should  always  be  framed  so  as  to  meet  the  issues  presented  by  tiiem. 
Dodd  V.  Arnold,  28  Texas,  98;  Cook  v.  Dennis,  61  Texas,  246;  Austin 
V.  Talk,  20  Texas,  165;  Andrews  v.  Smithwick,  20  Texas,  111;  Houston 
&  T.  C.  By.  Co.  V.  Bider,  62  Texas,  267;  International  &  G.  N.  By.  Co. 
V.  Fnderwood,  64  Texas,  463 ;  International  &  G.  N.  By.  Co.  v.  Tisdale, 
81  Texas,  347 ;  Houston  &  T.  C.  By.  Co.  v.  Tiemey,  72  Texas,  312. 

The  court  should  not  submit,  in  his  charge  to  the  jury,  an  element  of 
special  damages,  unless  a  proper  basis  for  such  damages  is  found  in  both 
the  pleadings  and  evidence.  San  Antonio  &  A.  P.  By.  Co.  v.  Bobinson, 
73  Texas,  277;  Ft.  Worth  &  D.  C.  By.  Co.  v.  Measles,  81  Texas,  478; 
Houston  City  By.  Co.  v.  Bichart,  27  S.  W.,  921 ;  Texas  &  Pac.  By.  Co. 
V.  Bigham,  30  S.  W.,  254;  Campbell  v.  Cook,  86  Texas,  632;  Gulf,  C.  & 
S.  P.  By.  Co.  v;  Sparger,  11  Texas  Civ.  App.,  82. 

McLean  4&  Spears,  for  appellee. — ^Where  the  facts  show  a  breach  of 
contract,  and  also  that  the  breach  is  of  such  a  character  as  to  authorize 
a  suit  as  for  a  tort,  all  the  damages  recoverable  for  the  thing  done,  either 
in  an  action  ex  contractu  or  ex  delicto,  may  be  recovered  in  the  same 
suit.  Clark  v.  Beese,  29  Texas  Civ.  App.,  619 ;  Stuart  v.  W.  TJ.  TeL  Co., 
66  Texas,  583 ;  Hooker  v.  Fitzenrieter,  76  Texas,  277. 

If  it  was  error  to  admit  the  evidence  of  Oatman,  complained  of  in 
appellant's  second  assignment  of  error,  it  was  harmless,  because  the 
same  evidence  was  brought  out  by  appellant  on  the  cross-examination  of 
Mrs.  Houser.  International  &  G.  N.  By.  Co.  v.  Kindred,  57  Texas, 
500 ;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Puente,  30  Texas  Civ.  App.,  246 ; 
Green's  Texas  Digest,  1073  (h). 

When  plaintiff  set  up  an  express  contract,  and  the  evidence  of  both 
plaintiff  and  defendant  show  a  proposal  and  an  acceptance,  the  court's 
charge  on  an  implied  contract  was  immaterial  and  harmless.  Carter  v. 
Cross,  44  Texas,  548;  Shumard  v.  Johnson,  66  Texas,  74;  Western  U. 
Tel.  Co.  V.  Evans,  5  Texas  Civ.  App.,  57 ;  Houston  &  T.  G.  B.  B.  Co.  v. 
Hardy,  61  Texas,  232 ;  Woods  v.  Durrett,  28  Texas,  443. 

A  promise  to  marry,  where  no  definite  time  is  fixed,  implies  that  it  is 
to  be  performed*  within  a  reasonable  time.  Clark  v.  Beese,  26  Texas 
Civ.  App.,  619;  Edge  v.  GrifiBn,  63  S.  W.,  148;  Blackburn  v.  Mann,  85 
HL,  222 ;  Grubbs  v.  Pense,  73  S.  W.,  785. 

Plaintiff  alleged  an  express  unconditional  contract,  and  defendant 
answered  that,  if  there  was  a  contract,  it  was  conditional  upon  particu- 
lar contingencies,  which  did  not  happen,  and  further^  that^  if  there  wae 
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a  contract,  plaintiff  released  him  from  liability  thereunder^  and  neither 
party  pleaded  a  renewal  of  the  contract,  nor  was  there  any  evidence  of 
renewal;  both  parties  testified  that  there  was  a  contract  entered  into 
between  them,  but  the  evidence  was  conflicting  upon  the  issues  of  wheth- 
er the  contract  was  conditional  or  unconditional,  and  as  to  whether  or 
not  it  was  released  by  plaintiff;  the  jury  found  for  the  plaintiff;  in  such 
a  state  of  case  the  court's  charge  upon  a  renewal  of  the  contract  was  im- 
material and  harmless.  Carter  v.  Cross,  44  Texas,  648;  Shumard  v. 
Johnson,  66  Texas,  74;  Western  U.  Tel.  Co.  v.  Evans,  5  Texas  Civ. 
App.,  57;  Houston  &  T.  C.  R.  E.  Co.  v.  Hardy,  61  Texas,  232;  Woods  v. 
Durrett,  28  Texas,  443. 

* 

KEY,  Associate  Justice. — ^The  nature  and  result  of  this  suit  is 
stated  as  follows  in  appellant's  brief : 

"This  suit  was  instituted  by  the  appellee  against  the  appellant  upon 
an  alleged  breach  of  a  promise  of  marriage  contract.  On  the  2l8t  day 
of  May,  1906,  the  appellee  filed  her  amended  original  petition  in  this 
cause  (the  petition  upon  which  the  case  went  to  trial),  wherein  she 
alleged  that,  ^during  the  spring  of  the  year  1905,  the  exact  date  of  which 
is  not  now  remembered  by  plaintiff,  at  the  earnest  and  persistent  solici- 
tation of  defendant  (appellant),  plaintiff  (appellee)  accepted  his  pro- 
posal of  marriage  with  her,  and  the  defendant  and  plaintiff  then  and 
there  agreed  and  promised  to  marry  each  other ;'  that  there  was  no  par- 
ticular date  set  for  the  celebration  of  such  marriage,  but  the  same  was 
to  be  celebrated  within  a  reasonable  time,  before  the  first  day  of  October, 
1905,  'on  a  date  which  plaintiff  does  not  now  remember;'  that  the  ap- 
pellant 'promised  and  agreed  he  would  marry  her  some  day  during  the 
month  of  October,  1905,  which  day  was  not  specifically  named  by  de- 
fendant, and  plaintiff  then  and  there  agreed  and  promised  to  marry 
defendant  on  any  day  during  said  month,  and  at  all  times  during  said 
month  held  herself  in  readiness,  and  was  ready  and  willing  to  marry 
him,  but  the  defendant  refused  to  marry  plaintiff  at  any  time  during 
said  month,  but  agreed  and  promised  that  he  would  marry  her  on  or 
about  the  25th  day  of  December,  1905,  to  which  date  plaintiff  agreed, 
and  on  said  last-named  date  she  was  ready  and  willing  to  marry  defend- 
ant, as  she  had  agreed  and  promised  to  do.'  Then  follow  allegations  of 
appellant's  refusal  to  marry  appellee,  and  an  alleged  breach  of  the  said 
marriage  contract  as  above  set  out,  together  with  allegations  as  to  ap- 
pellant's actions  towards  appellee  prior  to  and  during  the  pendency  of 
their  engagement,  by  which  he  won  the  affections  and  confidence  of  ap- 
pellee, and  praying  for  $5,000  damages.  Also  allegation  to  the  effect 
that,  during  the  pendency  of  said  engagement,  and  subsequent  to  the 
alleged  breach  thereof  by  appellant,  he  did,  with  the  specific  intent  to  in- 
jure, shame  and  disgrace  appellee,  say  and  represent  to  J.  H.  Barnes, 
and  divers  other  good  people  of  Llano  County,  that  he  had  had  sexual 
intercourse  wnth  her;  that  such  representations  so  made  by  appellant 
were  false,  and  that  same  were  maliciously  and  wickedly  made  by  ap- 
pellant to  injure  and  utterly  destroy  the  good  name  and  reputation  of 
appellee,  and  to  intimidate  her  and  prevent  her  from  prosecuting  this 
suit.  ITiis  is  followed  by  a  general  prayer  for  damages  in  the  sum  of 
$10,000, 
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''On  the  same  day^  May  21,  1906,  the  appellant  filed  his  amended 
original  answer,  oonsisting,  first,  of  a  general  exception;  second,  a  gen- 
eral denial;  third,  a  special  denial  of  all  of  appellee's  allegations  as  to 
the  contract  or  agreement  to  marry,  etc.;  fourth,  a  special  answer, 
wherein  he  says  if  any  contract  or  agreement  ever  existed  between  ap- 
peUant  and  appellee  to  marry  the  same  was  based  upon  the  happening 
of  future  conditions,  circumstances  and  contingencies,  to  the  effect  that 
they  could  not  and  would  not  marry  so  long  as  each  of  them  had  cer- 
tain children  dependent  upon  them  for  support,  maintenance  and  edu- 
cation, both  having  been  previously  married  and  each  possessing  chil- 
dren by  such  previous  marriages ;  specifically,  so  long  as  the  eldest  chil- 
dren of  both  parties  were  with  them,  or  either  of  them,  and  were  so  de- 
pendent upon  them  or  either  of  them,  they  would  not  and  could  not 
marry;  further  alleging  that  all  of  said  children  were  still  living  with 
and  dependent  upon  them,  respectively,  ior  support,  maintenance  and 
education ;  that  said  contract,  if  any,  was  entirely  conditional,  and  that 
such  conditions  had  not  been  vacated,  etc.  Appellant  alleged  that  if 
gnch  contract  or  agreement  to  marry  ever  existed,  as  charged  by  plain- 
tiff, that  she,  on  the day  of  February,  1906,  voluntarily,  in  writ- 
ing, released  the  defendant  from  the  same,  and  that  same  was,  by  mu- 
tual consent,  annulled  and  canceled ;  sixth,  that  if  any  such  contract  or 
agreement  to  marry  ever  existed,  as  alleged  by  plaintiff,  and  that  he 
breached  same,  then  he  alleges  he  was  forced  to  do  so  by  the  improper 
acts  and  conduct  of  appellee  with  other  men,  same  being  such  as  would 
east  suspicion  on  her  reputation  and  character  as  a  virtuous  and  modest 
woman,  this  being  followed  by  specific  allegations;  and  seventh,  that  if 
Buch  contract  or  promise  of  marriage  ever  existed,  as  alleged  by  plain- 
tiff, the  same  was  not  to  be  performed  within  the  space  of  one  year  from 
the  making  thereof ;  that  same  was  not  reduced  to  writing  and  signed 
by  them,  hence  was  in  contravention  of  the  statute  of  frauds,  therefore 
void. 

*The  case  was  tried  before  the  court  with  a  jury,  beginning  on  Decem- 
ber 15,  1906,  and  ending  December  19,  1906,  resulting  in  a  verdict  for 
the  plaintiff  for  $2,500  actual  damages. 

"The  appellee  testified  she  was  a  widow  forty-one  years  of  age,  hav- 
ing been  twice  married,  her  last  husband  dying  on  the  29th  day  of  April, 
1903 ;  that  she  was  compelled  to  rely  upon  her  personal  efforts  for  sup- 
port of  herself  and  five  children,  the  oldest  being  a  girl,  now  seventeen 
years  old.  In  December,  1904,  she  applied  to  several  mjerchants  in 
Kingsland,  Llano  County,  Texas,  where  she  was  living,  for  employment. 
Failing  to  secure  employment  she  went  to  the  appellant,  who  was  en- 
gaged in  {he  mercantile  business  in  said  town,  stating  to  him  her  con- 
dition, and  that  she  had  failed  to  secure  employment  from  any  of  the 
other  merchants,  and  he  gave  her  a  position  as  clerk  and  bookkeeper  in 
his  store.  After  she  had  been  working  for  him  about  one  month  he  be- 
came very  attentive  to  her,  showing  her  many  little  kindnesses,  courte- 
sies, etc.  That  he  seemed  to  be  very  devoted  to  her  and  finally  made  love 
to  her;  that  she  told  him  it  was  no  use;  she  did  not  wish  to  disappoint 
him ;  that  she  was  engaged  to  another  gentleman,  Mr.  J.  F.  Montgomery. 
He  said  that  engagement  could  be  broken  off.  She  said  further :  *We 
were  continuously  together  in  the  store,  and,  as  time  advanced,  I  becamfi 
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very  fond  of  Mr.  Hill.  In  the  course  of  time  I  broke  off  the  engage- 
ment with  Mr.  Montgomery;'  that  in  June,  1905^  she  and  appellant  be- 
came engaged  to  marry,  appellant  promising  to  marry  her  the  follow- 
ing October;  that  when  October  came  appellant  postponed  the  date  of 
marriage  until  the  25th  of  December,  1905,  and  then  again  postponed 
it  without  fixing  any  particular  date,  and  while  appellant  has  never  ab- 
solutely refused  to  marry  her,  he  had  postponed  it  indefinitely,  and  she 
had  thus  been  forced  to  the  conclusion  that  he  was  trifling  with  her, 
and  did  not  intend  to  carry  out  his  contract  and  obligation  to  marry 
her.  She  gives  a  lengthy  detail  as  to  all  matters  transpiring  before  and 
during  the  engagement;  as  to  the  part  played  by  appellant  in  breaking 
off  the  engagement  between  her  and  Mr.  Moni^gomery,  and  as  to  the  acte 
and  conduct  of  appellant  prior  and  subsequent  to  the  alleged  contract 
to  marry.  She  said,  however,  that  the  agreement  to  marry  was  positive 
and  absolute;  that  it  was  made  during  the  month  of  June,  1905,  on  a 
Sunday  evening,  in  the  presence  of  her  mother,  who  was  called  in  by 
appellant  to  witness  the  agreement,  and  that  the  time  was  fixed  for  Oc- 
tober, 1905. 

'^Several  witnesses  testified  to  conversations  with  appellant  wherein 
his  statements  are  claimed  to  be  corroborative  of  the  appellee's  testimony 
with  reference  to  the  existence  of  the  contract  to  marry  between  appellant 
and  appellee.  The  appellee  introducd  testimony  tending  to  show  her 
good  reputation  before  she  became  engaged  to  appellant,  and  that  her 
associations  with  him  had  clouded  that  reputation  to  a  certain  eitent, 
and  that  she  had  been  dismissed  from  the  Baptist  Church  at  Kin^land 
on  account  of  her  associations  with  appellant.  Also  some  testimony 
tending  to  show  that  appellant  had  made  derogatory  remarks  about  ap- 
pellee after  she  had  instituted  this  suit 

'^The  appellant  testified  in  his  own  behalf,  and  admitted  the  engage- 
ment to  marry,  but  claimed  that  it  was  based  upon  certain  conditions 
which  still  obtained,  these  conditions  being :  *That  they  would  not  marry, 
and  could  not  marry,  so  long  as  their  two  eldest  children  were  living 
with  each  or  either  of  them  and  dependent  upon  them  or  either  of  them 
for  support,  maintenance  and  education,'  both  appellant  and  appellee 
having  been  twice  married,  and  each  having  children  by  each  of  such 
marriages,  the  appellant  having  five  and  the  appellee  having  five.  He 
also  testified  that,  some  time  during  the  month  of  February,  1906,  ap- 
pellee voluntarily  released  him  from  their  engagement,  and  the  same 
was  mutually  dissolved  and  canceled,  and  that  the  understanding  be- 
tween them*  was  that  they  were  to  remain  good  friends,  and  that  the 
first  intimation  that  he  had  of  the  claim  of  appellee  that  their  engage- 
ment was  unconditional  was  when  the  citation  was  served  upon  him  in 
this  cause. 

'^Several  witnesses  testified  to  conversations  with  the  appellee,  in 
which  she  made  statements  corroborative  of  appellant's  contention  that 
the  engagement  was  based  upon  the  conditions  alleged  by  him. 

^'John  C.  Oatman,  Esq.,  attorney  at  the  Llano  bar,  testified  that  the 
appellee  consulted  him  during  the  month  of  August,  1905,  with  refer- 
ence to  the  propriety  of  bringing  a  breach  of  promise  of  marriage  suit 
against  appellant,  and  that  she  told  him,  Oatman,  that  there  bfti  been 
no  day  set  for  the  marriage. 
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Appellee  testified,  when  called  by  the  appellant,  that  she  left  Kings- 
land  during  August,  1905,  and  went  to  Dallas  for  the  purpose  of  secur- 
ing a  position  with  Sanger  Bros.,  merchants  of  that  place,  and,  failing 
to  secure  a  position  with  them,  she  returned  to  her  home  in  Kingsland. 

Appellant  testified  that  he  received  a  large  number  of  letters  and  notes 
from  appellee  during  the  pendency  of  their  engagement,  the  most  of 
which  were  then  in  the  possession  of  his  attorneys/' 

Under  the  first  assignment  of  error,  which  complains  because  the  de- 
fendant's general  demurrer  to  the  plaintiflPs  petition  was  overruled,  ap- 
pellant presents  the  proposition  that  two  separate  and  distinct  causes 
of  action  for  damages,  one  based  upon  a  breach  of  contract  and  the  other 
upon  a  tort,  can  not  be  joined  in  the  same  action.  The  correctness  of 
that  proposition,  and  whether  or  not  the  question  can  be  raised  by  a 
general  demurrer,  need  not  be  decided  in  this  case.  The  trial  court  con- 
Btrued  the  plaintiff's  petition  as  presenting  but  one  cause  of  action,  viz., 
breach  of  contract,  and  treated  the  tortious  conduct  charged  against  the 
defendant  in  the  plaintiff's  petition  as  relevant  only  to  the  measure  of 
damages  for  breach  of  the  contract,  and  not  as  setting  up  a  distinct 
cause  of  action.  We  are  inclined  to  think  that  a  correct  construction 
was  placed  upon  the  petition,  but,  if  no^,  then  no  harm  resulted  to  the 
defendant.  It  is  not  denied  that  the  petition  stated  a  cause  of  action 
for  damages  for  breach  of  contract,  and  that  was  the  only  cause  of  ac- 
tion that  the  charge  of  the  court  submitted  to  the  jury.  This  being  the 
ease,  no  injury  resulted  to  the  defendant,  even  if  the  petition  set  up  a 
cause  of  action  based  upon  a  tort. 

The  second  assignment  of  error  complains  because  the  plaintiff  and 
John  C.  Oatman  were  permitted  to  relate  to  the  jury  a  conversation 
which  occurred  between  them,  the  defendant  not  being  present.  The 
record  shows  that  the  defendant  objected  to  the  testimony  of  Oatman, 
but  does  not  show  such  objection  to  the  plaintiff's  testimony  upon  that 
subject.  On  the  contrary,  it  appears  that  the  defendant  asked  the  plain- 
tiff on  cross-examination  to  detail  the  conversation  between  herself  and 
the  witness  Oatman,  which  she  did,  there  being  no  material  difference 
between  her  testimony  and  that  given  by  Oatman.  The  defendant  hav- 
ing proved  by  the  plaintiff  the  same  facts  which  he  objected  to  the  wit- 
ness Oatman  testifying  to,  he  is  not  in  a  position  to  complain  of  the  tes- 
timony given  by  the  latter  witness. 

The  third,  fourth  and  fifth  assignments  of  error  have  been  abandoned. 

The  sixth,  seventh,  eighth  and  ninth  assignments  relate  to  the  action 
of  the  court  in  compelling  the  defendant,  while  on  the  standi  to  answer 
questions  propotmded  by  the  plaintiff  concerning  letters  received  by  him 
from  her  dirring  the  pendency  of  their  engagement.  On  cross-examina- 
tion he  was  asked  if  he  had  not  received  a  great  many  letters  and  notes 
from  the  plaintiff  during  their  engagement,  and  if  he  was  willing  to 
produce  them  as  evidence  on  behalf  of  the  plaintiff.  His  first  answer 
was:  **I  refer  you  to  my  attorneys."  Being  required  to  answer  more 
specifically,  he  stated  that  he  was  unwilling  to  produce  such  letters  and 
notes  and  furnish  them  as  evidence  in  plaintiff's  behalf,  unless  advised 
to  do  so  by  his  attorneys.  Thereupon,  and  against  the  objection  of  the 
defendant,  the  plaintiff's  counsel,  in  open  court,  and  in  the  presence  of 
the  jury,  made  demand  upon  the  defendant's  counsel  for  the  production 
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of  the  letters  and  notes  referred  to.  The  defendant's  counsel  refused  to 
produce  them,  claiming  that  their  contents  were  in  nowise  admissible  for 
the  plaintiff.  The  failure  to  produce  the  letters  and  notes  was  not  re- 
ferred to  in  the  opening  argument  for  the  plaintiff^  but  the  defendant's 
counsel  were  notified  before  the  conclusion  of  their  argument  that  the 
plaintiff's  counsel  would  discuss  that  matter  in  his  closing  argument. 
This  he  did,  and  commented  upon  the  failure  of  the  defendant  to  pro- 
duce the  letters  and  notes,  saying,  among  other  things,  that  the  jury 
could  infer,  from  such  failure,  that  they  contained  damaging  evidence 
to  the  defendant.  Thereupon  the  defendant's  counsel  prepared,  and  re- 
quested the  court  to  give  to  the  jury,  a  special  instruction  not  to  con- 
sider the  argument  referred  to,  which  instruction  was  refused. 

The  letters  and  notes  referred  to  may  have  contained  statements  which 
would  have  rendered  them  admissible  in  evidence.  For  instance,  the 
plaintiff  may  have  written  to  the  defendant :  **You  know  you  promised 
to  marry  me  sometime  during  the  month  of  October,  1905,  and  again 
promised  to  marry  me  on  the  25th  day  of  December,  1905.  Answer, 
and  say  if  this  statement  is  not  true."  Now,  if  the  plaintiff  made  any 
such  statement  to  the  defendant,  either  oral  or  in  writing,  it  was  per- 
missible for  her  to  prove  that  she  made  the  statement,  and  if  the  defend- 
ant made  no  reply  to  it  his  silence  would  be  almost  equivalent  to  an  ad- 
mission of  the  truth  of  plaintiff's  statement. 

In  Vanderpool  v.  Richardson,  52  Mich.,  338,  in  an  opinion  by  Judge 
Cooley,  in  a  case  like  this,  it  was  expressly  held  that  letters  written  by 
the  plaintiff  to  the  defendant  were  admissible  in  evidence.  We  do  not 
think  there  is  any  merit  in  the  contention  that  notice  to  produce  the 
letters  should  have  been  given  before  the  case  went  to  trial.  The  record 
indicates  with  reasonable  certainty  that  the  letters  and  notes  were  in  the 
possession  of  the  defendant's  attorneys,  were  readily  accessible,  and  could 
have  been  produced  in  a  few  minutes.  This  being  the  case,  prior  notice 
to  produce  was  not  necessary.  (Elliott  on  Evid.,  section  1420.)  Hence 
we  conclude  that  the  plaintiff's  counsel  had  the  right  to  make  fo  the 
jury  the  argument  complained  of,  and  that  no  error  was  committed  by 
the  court  in  the  several  rulings  complained  of. 

Under  the  tenth,  eleventh  and  thirteenth  assignments  of  error  it  is 
contended  that  the  trial  court  committed  error  by  instructing  the  jury 
that  a  contract  of  marriage  may  be  established  either  by  express  proof 
of  the  agreement  or  by  proof  of  circumstances  from  which  it  may  be 
reasonably  inferred,  the  contention  being  that  the  plaintiff  based  her 
suit  upon  an  express  contract  only,  and  therefore  it  was  error  to  submit 
to  the  jury  any  issue  as  to  an  implied  contract.  It  is  not  stated  in  the 
plaintiff's  petition  that  the  contract  sued  on  was  in  writing  or  was  an 
express  contract.  She  alleges  that  she  accepted  his  proposal  of  marriage, 
and  that  they  then  and  there  agreed  and  promised  to  marry  each  other. 
She  does  not  allege  that,  in  express  words,  they  agreed  and  promised  to 
marry,  and  the  defendant's  proposal  of  marriage,  and  her  acceptance 
thereof,  would  constitute  an  implied  promise  of  marriage.  Henoe  the 
assignments  under  consideration  are  overruled. 

The  twelfth  and  sixteenth  assignments  of  error  are  addressed  to  so 
much  of  the  charge  of  the  court  as  instructed  the  jury  that,  if  there  was 
a  contract  of  marriage,  and  no  time  fixed  therefor,  the  law  would  pre- 
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Birnic  a  contract  of  marriage  within  a  reasonable  time;  the  contention  is 
that  the  plaintiff  alleged  in  her  petition  specific  dates  upon  which  the 
marriage  was  to  be  performed,  and  therefore  that  the  question  of  the 
failure  to  perform  the  contract  within  a  reasonable  time  was  not  involved 
in  the  case.  The  plaintiff  alleged  that  when  the  contract  was  first  made 
no  time  was  designated  for  the  celebration  of  the  marriage^  but  that  the 
same  was  to  be  celebrated  within  a  reasonable  time.  In  other  words, 
the  plaintiff's  petition  charges  that,  insofar  as  the  question  of  time  was 
concerned,  there  were  three  contracts,  to  wit:  one  to  marry  within  a 
reasonable  time,  another  during  the  month  of  October,  1905,  and  the 
other  about  the  25th  day  of  December,  1905,  and  it  alleges  that  the  de- 
fendant breached  all  of  them.  We  think  the  pleadings  presented  the 
question  of  the  defendant's  failure  to  perform  within  a  reasonable  time. 

The  fourteenth  and  fifteenth  assignments  predicate  error  upon  so 
much  of  the  charge  of  the  court  as  presents,  for  the  consideration  of 
the  jury,  the  question  of  renewal  of  the  contract  of  marriage.  The  de- 
fendant averred  in  his  answer  that,  if  any  contract  of  marriage  was 
.made,  the  same  had  been  annulled  by  mutual  consent,  and  the  plaintiff 
had  released  him  therefrom.  The  plaintiff,  by  supplemental  petition, 
denied  that  the  contract  had  been  annulled,  and  that  she  had  released 
the  defendant,  but  did  not  allege  that,  if  such  was  the  fact,  that  there- 
after another  contract  of  marriage  had  been  made.  The  court  instructed 
the  jury  that  if  there  was  a  contract  of  marriage,  which  was  canceled  and 
annulled,  and  thereafter  the  parties  became  reconciled,  and  renewed  the 
original  agreement,  and  agreed  to  perform  the  marriage  contract  orig- 
inally existing  between  them,  then  the  defendant  would  be  bound  to 
perform  the  original  contract.  Both  parties  admit  that  there  was  no 
testimony  tending  to  show  a  renewal  of  the  contract.  The  plaintiff  tes- 
tified that  there  was  an  absolute  and  unconditional  contract  of  marriage. 
The  defendant,  testifying  in  his  own  behalf,  admitted  the  existence  of 
a  marriage  contract,  but  said  that  it  was  conditional,  and  that  the  per- 
formance by  either  party  was  dependent  upon  conditions  which  had  not 
arisen.  He  also  testified,  in  substance,  that  whatever  contract  of  mar- 
riage ever  existed  had,  by  mutual  agreement,  been  canceled.  The  plain- 
tiff, in  her  testimony,  denied  the  existence  of  an  agreement  to  cancel; 
and  it  seems,  from  the  admissions  in  the  briefs,  that  there  was  no  testi- 
mony tending  to  show  a  renewal  of  the  contract,  if  it  had  in  fact  been 
canceled.  This  being  the  case,  while  it  may  have  been  error  for  the  court 
to  submit  to  the  jury  any  question  in  reference  to  a  renewal  of  the  con- 
tract, we  do  not  believe  the  jury  could  have  been  misled  by  the  charge, 
and  therefore  hold  that  the  case  should  not  be  reversed  on  that  ac- 
count. (Woods  v.  Durrett,  28  Texas,  443;  Carter  v.  Eames,  44  Texas, 
548;  Shumard  v.  Johnson,  66  Texas,  74.) 

The  seventeenth  and  eighteenth  assignments  of  error  complain  of  the 
court's  charge  upon  the  subject  of  punitory  damages.  The  jury  found 
for  the  defendant  upon  that  issue,  and  awarded  to  the  plaintiff  actual 
damages  only.  In  view  of  this  result  it  is  immaterial  whether  the 
charge  of  the  court  stated  the  law  correctly  upon  that  branch  of  the  case. 

The  nineteenth  assignment  of  error  complains  of  the  refusal  of  a  re- 
quested instruction  directing  the  jury  not  to  consider  the  testimony  of 
Mr.  Homberger  and  certain  other  witnesses  as  to  statements  made  by  the 
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defendant  sabseqnent  to  the  filing  of  this  snit,  except  for  the  pnrpoBe  of 
determining  the  motive  of  the  defendant  in  breaching  the  contract  of 
marriage.  This  instruction  was  properly  refused,  because  some  of  the 
testimony  referred  to,  and  especially  some  of  Mr.  Homberger's  testi- 
mony, tended  to  prove  the  existence  of  the  contract  of  marriage  as  al- 
leged by  the  plaintiff. 

The  twentieth  and  last  assignment  assails  the  verdict  of  the  jury. 
While  there  was  conflict  in  the  testimony  on  some  of  the  material  ques- 
tions, that  submitted  on  behalf  of  plaintiff  amply  supports  the  verdict. 
Hence  we  find,  as  conclusions  of  fact,  and  in  support  of  the  verdict,  that 
the  contract  of  marriage  was  made  and  breached,  as  alleged  in  the 
plaintiff's  petition,  and  that,  as  a  direct  result  of  the  breach  of  the  con- 
tract, the  plaintiff  has  sustained  actual  damages  to  the  extent  of  $2,500, 
the  amount  awarded  her  by  the  verdict.  It  may  be  that  it  would  have 
been  unwise,  as  stated  by  the  defendant,  for  him,  with  a  family  of  five 
children,  to  have  married  the  plaintiff  with  a  like  number  of  children; 
but  a  jury  of  his  peers,  upon  testimony  amply  sufficient,  have  found  that 
he  promised  to  do  so,  and  for  a  breach  of  that  promise  the  law  declares 
be  must  respond  in  damages.  The  contract  was  breached  under  circum- 
stances which  made  it  very  distressing  and  harmful  to  the  plaintiff.  In 
fact,  it  is  not  contended  that  the  verdict  is  excessive. 

On  the  whole,  our  conclusion  is  that  no  reversible  error  has  been  sug- 
gested, and  therefore  the  judgment  is  afBrmed. 

Writ  of  error  refused. 


Gulp,  Colorado  &  Santa  Pe  Railway  Company  et  al.  v.  J.  F.  and 

K.  P.  Cunningham. 

Decided  June  17,  November  26,  1908. 

1. — Carriers — Conneotliiff  Llnei — Charge. 

In  an  action  against  connecting  lines  of  carrier^  on  a  through  shipment  of 
live  stock,  under  contract  limiting  the  liability  of  each  to  injuries  occurring  on 
its  own  line,  it  was  proper  to  direct  a  verdict  in  favor  of  those  defendante  as 
to  whom  there  was  no  evidence  as  to  delay  or  default  in  the  transportation  bjr 
them. 


^Injuries  Deyeloping  Later. 

In  an  action  against  connecting  carriers  of  live  stock,  the  liability  of  each 
being  limited  to  injuries  sustained  on  its  own  line,  it  was  proper  to  charge  that 
one  was  not  liable  for  the  results  of  weakness  and  injuries  inflicted  by  the  preced- 
ing carrier,  though  they  were  not  manifest  when  received  from  such  previous 
carrier,  and  developed  only  during  the  transportation  by  the  one  whose  liability 
was  considered  in  such  charge. 

8. — ^Bequetted  Charge — ^Absenoe  of  Evidence. 

It  was  not  error  to  refuse  a  requested  charge  relieving  defendant  from  lia- 
bility upon  a  certain  issue,  where  there  was  no  evidence  raising  such  issue. 

4. — Beqnested  Charge  Embraced  In  Instmctions  Olven. 

It  was  not  error  to  refuse  a  charge  the  principle  of  which  was  embraced 
in  the  instructions  given. 

5. — Same. 

A  general  instruction  that  defendant  was  only  required  to  furnish  a  rea- 
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Bonably  safe  car  for  transporting  live  stock  was  sufficient  to  justify  the  refusal 
of  a  requested  one  that  it  was  not  required  to  furnish  a  ''stable  car." 


A  general  charge  that  injuries  to  live  stock  by  rough  handling  would  ren- 
der defendant  liable  only  where  due  to  his  ne|^ligence  held  sufficient  to  justify  the 
refusal  of  a  more  specific  requested  instruction  to  the  same  effect. 

7. — SMpment — Oral  and  Written  Contract. 

Evidence  as  to  an  oral  contract  for  transportation  of  live  stock,  made  with 
a  station  agent,  and  its  ratification  by  superior  officers,  held  admissible  though 
a  written  contract  was  afterwards  signed.  Missouri  K.  &  T?  Ry.  €k>.  v.  Belcher, 
88  Texas,  549,  and  Gulf,  C.  &  S.  F.  Ry.  Ck).  v.  Dinwiddle,  21  Texas  Civ.  App., 
344,  distinguished. 

8.— Evidence — ^Valne — Opinion. 

Evidence  considered  and  held  to  show  witnesses  to  be  qualified  to  testify  to 
the  value  of  live  stock  in  the  condition  in  which  they  observed  them. 

9.— Kailways-^onneotlng  Lines — ^Through  Shipment — Yenne. 

Connecting  lines  of  carriers,  having  agents  in  this  State,  transporting  live 
stock  on  a  through  shipment,  but  with  the  liability  of  each  limited  to  damages 
on  ito  own  line,  may  be  jointly  sued  in  anv  county  where  either  does  business, 
and  damages  apportioned  between  the  defendants.  (Act  of  March  13,  1906, 
Laws,  29th  Leg.,  p.  29.) 

10. — Connecting  Carriers — ^Pleading. 

Petition  in  an  action  against  connecting  carriers  charging  them  with  n^- 
ligence  generally  in  the  transportation,  and  with  the  resulting  damages,  is  suffi- 
cient without  alleging  the  effect  of  the  negligence  of  each. 

Ih — fleadlng — Cattle  Pent — ^Negligence. ' 

Allegations  of  the  negligence  of  carriers  in  furnishing  defective  and  im- 
proper stock  pens  for  cattle  in  transit,  held  sufficient. 

li. — Bvidence— Declarations  of  Employes. 

Declarations  of  railroad  employes  as  to  the  carrier  being  out  of  food  for 
stock,  made  while  unloading  them  at  stock  pens  for  feeding,  were  properly 
admitted. 

IS. — Evidence— Carriers— Damages — ^Notice. 

In  a  through  shipment  of  live  stock  over  several  connecting  roads,  each 
limiting  liability  to  his  own  line,  evidence  that  plaintiff  ffave  notice  of  the  ulti- 
mate destination  of  the  shipment  to  the  agents  of  one  of  the  intermediate  car- 
riers, whose  undertekin^  was  only  for  transportation  to  its  terminus  and  delivery 
to  the  next  connecting  line,  was  competent.  Showing  knowledge  of  the  market  to 
which  the  shipment  was  consigned  did  not  vary  the  terms  of  the  written  contract; 
it  was  relevant  to  the  measure  of  damages  to  which  such  intermediate  carrier 
was  liable  for  ito  default  in  transportetion.  For  similar  reasons  evidence  of 
the  market  value  of  the  animals  at  their  ultimate  destination  was  admissible 
against  such  intermediate  carrier. 

14. — Carriers   of   Live   Stock— Feeding   and   Watering— Contract — ^Damages — 

Contributory  Negligence. 

An  undertaking  by  a  shipper  accompanying  his  live  stock  to  himself  feed 
and  water  the  animals  in  transit  was  valid  and  effective  against  him  only  in 
case  the  carrier  furnished  him  adequate  facilities  therefor;  and  his  omission, 
on  the  carrier's  failure  to  do  so,  to  procure  feed  and  water  dsewhere  would 
not,  under  the  circumstences,  preclude  him  from  recovering  the  damages  caused 
by  such  default  of  the  defendant. 

1S«— Carriage  of  Live  Stock — Suitable  Car — Acceptance  by  Shipper. 

The  shipper  of  live  stock  does  not»  by  acceptance  of  an  unsuitable  car  fur- 
VoL  LI.  Civil— 24. 
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nished  him,  when  no  choice  between  that  and  a  proper  one  is  offered,  relieve  the 
carrier  from  its  liability  for  failure  to  perform  its  duty  to  furnish  a  safe  and 
suitable  car. 

ON  Monoir  fOB  maoLAMaQ, 

16.^-Proof  of  Agency  Deelarationi. 

'  Though  agency  cannot  be  proved  by  declarations  of  the  alleged  agent,  they 
are  admissible,  in  connection  with  other  evidence,  to  prove  that  fact. 

17. — Evidenoe — ^Harmless  Error. 

Rulings  admitting  testimony  are  not  groimd  for  reversal  where  the  same 
facts  are  established  by  other  evidence— especially  that  introduced  by  the  com- 
plaining party. 

Appeal  from  the  County  Court  of  Brown  County.  Tried  below  before 
Hon.  A.  M.  Brumfield. 

J.  W.  Terry  and  A.  H.  Culwell  for  appellant.  Gulf,  C.  &  S.  F.  Ry.  Co. 
Baker,  Boiis,  Parker  &  Oarwood  and  (7.  L.  McCartney,  for  appeUants 
Texas  &  N.  0.  By.  Co.  and  Louisiana  Western  By.  Co. 

Oscar  Calloway  and  WUkinsan  dk  Lee,  for  appellees. 

BICE,  AssociATB  Justice. — ^Appellees  instituted  this  suit  in  the 
County  Court  of  Brown  County  against  the  Gulf,  Colorado  &  Santa  Fe 
Bailway  Company,  The  Texas  &  New  Orleans  Bailway^Company,  the 
Louisiana  Western  Bailway  Company,  Morgan's  Louisiana  &  Texas  Bail- 
road  &  Steamship  Company,  and  the  Louisville  &  Nashville  Bailroad 
Company,  to  recover  damages  growing  out  of  a  shipment  of  28  head  of 
horses  from  Mullen,  Texas,  to  Brewton,  Ala.,  in  February,  1905 ;  alleg- 
ing that  all  of  said  defendants  were  corporations,  with  agents  or  officers 
in  this  State;  that  the  Gulf,  Colorado  &  Santa  Fe  Bailway  Company 
had  an  agent  in  Brown  County,  Texas,  that  the  T.  &  N.  0.  By.  Co.  had 
its  principal  office  in  Harris  County,  Texas;  that  the  said  Louisiana 
&  Western  Bailway  Company  and  Morgan's  Louisiana  &  Texas  Bailroad 
&  Steamship  Company  were  foreign  corporations,  incorporated  under  the 
laws  of  Louisiana,  but  that  each  had  agents  representing  them  in  the 
city  of  Houston,  Harris  County,  Texas ;  and  that  the  Louisville  &  Nash- 
ville Bailroad  Company  was  also  a  foreign  corporation,  incorporated 
under  the  laws  of  Kentucky,  with  an  agent  in  Dallas  County,  Texas; 
that  at  the  date  of  said  shipment,  said  several  lines  of  railway  were 
operating  their  respective  roads,  giving  the  terminals  of  each,  extending 
from  Mullen,  in  Mills  County,  Texas,  the  initial  point  of  said  shipment, 
to  Brewton,  Ala.,  its  ultimate  destination ;  but  that  at  said  time,  each  of 
said  lines  of  railway  connected  at  its  point  of  origin  directly  with  tlie 
terminus  of  the  other,,  so  that  they  together  formed  a  continuous  line  of 
road  from  Mullen,  Texas,  to  Brewton,  Ala.,  and  were  then  engaged  in 
operating  railroad  trains  over  their  respective  lines  of  road  for  transpor- 
tation of  freight  thereon;  that  on  the  20th  of  February,  1905,  plaintiffs 
entered  into  a  contract  with  said  Gulf,  Colorado  &  Santa  Fe  Railway 
Company,  by  the  terms  of  which  it  agreed  to  furnish  plaintiffs  at  Mullen, 
Texas,  with  a  reasonably  safe  stable  car,  for  the  transportation  of  one 
carload  of  horses  from  Mullen  to  Brewton,  Ala.,  to  which  place  said  de- 
fendant and  its  several  connecting  lines,  by  the  terms  of  said  contract, 
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bound  themselTes  to  carry  said  horses;  it  was  further  agreed  that  the 
freight  charges  on  said  horses  from  Mullen  to  New  Orleans^  was  $126.50, 
which  was  paid  by  plaintiffs,  and  that  the  charge  from  New  Orleans  to 
Brewton,  Ala.,  was  $40  additional;  that  it  was  agreed  that  said  horses 
were  to  be  billed  through  to  Brewton  from  Mullen,  all  of  which  facts  were 
known  to  and  approved  by  the  superior  ofQcers  of  said  Gulf,  Colorado  & 
Santa  Pe  Eailway  Co.  having  authority  and  control  over  said  matter, 
whose  names  were  to  plaintifb  xmknown;  that  said  shipment  of  horses 
was  tendered  to,  received  and  transported  by  each  of  said  several  defend- 
ant companies  over  their  respective  lines  of  railway,  with  full  knowledge 
of  the  facts  of  said  contract,  and  with  full  knowledge  of  their  destination, 
and  that  they  were  designed  for  sale  upon  their  arrival  at  Brewton,  Ala., 
whereby  they  all  became  bound  to  transport  said  horses  with  reasonable 
care,  speed  and  diligence,  and  to  deliver  the  same  to  appellees  within  a 
reasonable  time  thereafter,  in  a  reasonably  good  condition  at  their  ulti- 
mate destination,  notwithstanding  which  said  shipment  of  horses  was 
delayed  in  transit,  roughly  handled,  inadequate  facilities  furnished  for 
feeding  and  watering  them  enroute,  the  feeding  pens  being  allowed  to 
become  muddy  and  unfit  for  use,  as  well  as  a  failure  to  furnish  feed,  by 
reason  of  all  of  which  said  horses  were  injured  and  greatly  damaged. 

The  appellant.  Gulf,  Colorado  &  Santa  Pe  Eailway  Company,  an- 
swered by  general  and  special  exceptions,  general  denial  and  specially 
plead  the  provisions  of  the  live  stock  contract  under  which  the  horses 
were  shipped  and  those  provisions  which  limited  the  liability  of  the  car- 
rier to  such  loss  or  injury  as  occurred  on  its  own  line,  and  charged  that 
there  was  no  loss  or  injury  while  said  stock  was  in  its  possession  and  that 
the  same  were  promptly  delivered  to  the  T.  &  N.  0.  By.  Co.  at  Beau- 
mont. It  likewise  plead  under  its  contract  that  said  stock  were  not  to 
be  transported  in  any  specific  time  or  delivered  at  destination  at  any 
particular  hour  for  any  particular  market,  and  that  the  shippers  con- 
tracted to  take  care  of  said  stock  enroute;  and  that  ample  opportunity 
was  afforded  for  this  purpose. 

The  Texas  &  New  Orleans  Railway  Company  and  the  Louisiana  & 
Western  Railway  Company  answered  by  general  and  special  exceptions 
and  general  denial,  and  specially  pleaded  the  provisions  of  the  live  stock 
contract  under  which  the  horses  were  shipped,  which,  among  other 
things,  limited  the  liability  of  the  carrier  to  such  loss  or  injury  as  oc- 
curred on  its  own  line,  and  such  as  was  due  to  its  own  negligence,  charg- 
ing that  there  was  no  loss  or  injury  while  the  stock  was  in  their  posses- 
sion and  that  the  same  were  promptly  carried  and  delivered,  after  being 
received  from  the  Gulf,  Colorado  &  Santa  Pe  Railway  Company  at 
Beaumont,  to  New  Orleans,  La.,  and  delivered  in  good  condition  to  its 
connecting  carrier  at  said  point,  and  that  the  shippers  agreed  to  take 
care  of  said  stock  enroute ;  denied  partnership  with  other  lines  and  that 
they  were  bound  to  transport  said  shipment  to  its  final  destination,  but 
only  over  its  own  line. 

Morgan's  Louisiana  &  Texas  Railroad  &  Steamship  Company,  and 
Louisiana  &  Western  Railway  Company,  each  filed  their  pleas  of  privilege 
to  be  sued  in  Harris  County,  which  were  overruled,  and  each  answered 
by  adopting  the  answer  of  their  codefendant,  the  T.  &  N.  0.  Ry.  Co., 
ezoept  as  to  some  immaterial  matters. 
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The  Louisyille  ft  Nashyille  Bailwav  Company  answered  by  general  de- 
murrer, general  denial  and  by  special  answer  alleging,  in  substance,  that 
they  received  said  shipment  from  their  codef endants  at  New  Orleans,  and 
transported  the  same  carefully  and  without  delay,  delivering  the  same  to 
consignees  at  Brewton,  Ala.,  in  the  same  condition  as  when  received  by 
them,  and  likewise  plead  the  benefits  enuring  to  them  under  the  contract 
originally  made  with  the  plaintiffs  by  the  Gulf,  Colorado  ft  Santa  Fe 
Bailway  Company,  wherein  their  liability  was  limited  to  injuries  occur- 
ring on  their  own  line. 

There  was  a  jury  trial  and  verdict  in  favor  of  the  appellees  as  follows: 
$500  against  the  Oulf,  Colorado  ft  Santa  Fe  Bailway  Company,  $267 
against  the  T.  ft  N.  0.  By.  Co.  and  $100  against  the  L.  ft  W.  By.  Co., 
with  6  percent  interest  from  date  of  judgment.  Verdict  was  likewise 
rendered  in  favor  of  M.  L.  ft  T.  B.  B.  ft  S.  S.  Co.,  and  L.  ft  N.  By.  Co., 
being  as  to  the  latter  in  response  to  a  peremptory  charge,  and  judgment 
rendered  in  accordance  therewith,  from  which  this  appeal  is  prosecuted 
by  the  Gulf,  Colorado  ft  Santa  Fe  Bailway  Company,  the  T.  ft  N.  0. 
By.  Co.  and  the  Louisiana  ft  Western  Bailway  Co. 

We  will  first  discuss  the  errors  assigned  by  the  Gulf,  Colorado  ft  Santa 
Fe  Bailway  Co.,  the  other  two  appellants  having  filed  a  joint  brief. 

By  its  first  assignment  of  error  this  appellant  urges  that  the  court 
erred  to  its  prejudice  in  instructing  a  verdict  in  favor  of  the  Louisville 
ft  Nashville  Bailroad  Co.,  contending  that  the  charge  therein  was  on 
the  weight  of  the  evidence  and  usurped  the  province  of  the  jury,  because 
the  liability  of  said  company  under  the  evidence  raised  an  issue  of  fact, 
which  should  have  been  submitted  to  the  jury.  We  have  carefully  ex- 
amined the  record  and  find  no  evidence  showing  or  tending  to  show  that 
the  Louisville  ft  Nashville  Bailroad  Company  was  negligent  in  and  about 
said  shipment,  or  that  the  horses  were  injured  while  in  its  hands,  but 
it  appears  from  the  testimony  of  one  of  the  plaintiffs  who  accompanied 
said  shipment  to  New  Orleans,  and  who  was  present  at  Brewton,  Ala., 
when  it  arrived,  and  who  received  and  unloaded  the  horses  there,  that 
their  condition  at  the  time  they  arrived  was  not  materially  different 
from  what  it  was  at  New  Orleans ;  that  they  changed  cars  at  New  Or- 
leans, and  that  the  car  used  in  their  shipment  from  New  Orleans  to 
Brewton  was  a  36-foot  car.  It  was  shown  by  the  employes  of  said  com- 
pany handling  said  shipment  between  New  Orleans  and  Brewton,  that 
there  was  no  delay  and  no  rough  handling,  and  there  was  no  evidence 
contravening  this  testimony.  It  was  therefore  the  duty  of  the  court  to 
instruct  a  verdict  in  behalf  of  the  Louisville  ft  Nashville  Bailroad  Com- 
pany. 

By  its  second  assignment  of  error,  this  appellant  insists  that  the  court 
erred  in  its  charge,  wherein  it  instructed  the  jury  that  the  T.  ft  N.  0. 
Bailway  Co.  was  not  responsible  for  any  injuries  resulting  to  plaintiffs' 
horses  before  they  were  received  by  said  company,  nor  for  any  injuries  re- 
sulting to  said  horses  after  they  were  received  by  it  which  were  the  direct 
result  of  their  having  been  weakened  or  otherwise  injured,  if  at  all,  while 
in  the  custody  of  the  Gulf,  Colorado  &  Santa  Fe  Bailway  Company,  pro- 
vided they  believed  they  had  received  any  injuries  or  were  weakened 
while  in  the  custody  of  said  Gulf,  Colorado  ft  Santa  Fe  Bailway  Co.,  and 
that  said  injuries  did  not  develop  or  become  manifest  until  after  they 
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were  delivered  to  the  T.  &  N.  0.  By.  Co.,  contending  that  said  charge  was 
on  the  weight  of  the  evidence.  We  do  not  think  the  charge  is  subject  to 
the  complaint  made  against  it,  and,  in  our  judgment,  it  announced  a  cor- 
rect proposition  of  law,  the  same  being  an  interstate  shipment,  with  lim- 
itation of  liability  on  the  part  of  each  company  to  injuries  occurring  on 
its  own  line,  it  certainly  can  not  be  contended  that  it  was  error  to  in- 
struct the  jury,  as  was  done  in  this  case,  that  the  T.  &  N.  0.  was  not 
liable  for  injuries  that  may  have  occurred  on  the  line  of  the  G.  C.  & 
S.  P.  By.  Co.    This  assignment  is  therefore  overruled. 

The  court  did  not  err  in  refusing  to  give  to  the  jury  special  charge 
No.  3,  requested  by  the  Gulf,  Colorado  &  Santa  Pe  Bailway  Company 
to  the  effect  that  tiiey  should  not  assess  damages  against  it  on  account 
of  muddy  stock  pens  at  Silsbee,  nor  in  refusing  to  give  special  charge 
No.  7,  relating  to  insu£Scient  stock  pens  at  Somerville,  because  the  evi- 
dence did  not  raise  any  issues  as  to  damages  at  said  places. 

We  do  not  think  there  was  any  error  in  the  refusal  of  the  court  to  give 
special  charge  No.  4,  as  requested  by  this  appellant,  to  the  effect  that 
even  though  they  should  find  that  the  horses  were  delayed  at  various 
places  along  its  line,  and  that  said  delays  resulted  in  damage  to  them, 
still  snch  damages  could  not  form  the  basis  of  a  verdict  against  it,  unless 
they  further  found  that  said  delays  were  unreasonable  or  negligent,  be- 
cause, at  the  instance  of  said  appellant,  the  court  had  instructed  the  jury 
that  a  railway  company  was  not  responsible  for  injuries  resulting  to  live 
stock  while  in  its  custody  caused  by  delays,  unless  the  same  were  due 
to  the  negligence  of  such  company ;  and  further,  that  it  would  not  be 
responsible  for  delays  that  were  reasonably  necessary  in  the  handling 
of  its  trains  and  making  changes  at  division  points. 

By  its  fifth  assignment  of  error,  this  appellant  complains  that  the 
court  erred  in  refusing  to  give  its  special  charge  No.  5,  to  the  effect  that 
it  was  not  required  to  furnish  plaintiffs  a  stable  car,  even  though  the 
jury  should  find  from  the  evidence  that  the  plaintiffs  requested  said 
company's  agent  to  furnish  such  a  car,  but  that  said  company  was  only 
required  by  law  to  furnish  a  reasonably  safe  car.  By  its  general  charge 
the  court  had  instructed  the  jury  that  it  was  the  duty  of  defendants  re- 
spectively, while  said  horses  were  in  their  custody  and  control,  to  use 
ordinary  care  to  furnish  a  reasonably  safe  and  suitable  car  for  their 
transportation,  and  that  a  failure  so  to  do  would  be  negligence,  and  to 
find  a  verdict  for  plaintiffs,  if  said  horses  were  injured  and  impaired  in 
their  market  value  by  reason  of  such  failure.  We  think  the  general 
charge  of  the  court  was  sufficient  upon  this  subject,  and  that  it  was  not 
error,  on  account  thereof,  to  refuse  said  special  charge. 

There  was  no  error  in  refusing  to  give  charge  No.  6,  requested  by  this 
appellant,  as  shown  by  its  sixth  assignment  of  error,  to  the  effect  that 
the  company  would  not  be  responsible  for  injuries  sustained  by  reason 
of  the  inherent  nature  and  vicious  propensities  of  the  horses,  for  the  rea- 
son that  the  trial  court  gave  a  charge  substantially  covering  this  phase 
of  the  case. 

By  its  eighth  assignment  of  error  this  appellant  claims  that  the  court 
erred  in  refusing  to  give  its  special  charge  No.  14,  which,  in  effect,  in- 
structed the  jury  that  even  though  they  may  find  from  the  evidence  that 
the  horses  in  question  received  the  injuries,  as  alleged,  on  account  of 
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rough  handling,  ''still,  you  must  believe  from  the  evidence  that  such 
rough  handling  was  due  to  negligence  of  defendants  as  defined  in  the 
charge;  and,  further,  that  said  rough  handling,  if  any,  was  the  direct 
and  proximate  cause  of  such  injuries,  and,  unless  you  do  so  believe,  you 
can  not  find  any  damages  on  account  of  said  rough  handling  against  this 
appellant.^'  This  charge  was  refused,  and  we  think  properly,  because 
special  charge  No.  9,  requested  by  appellant  and  given  by  the  court,  cov- 
ered this  phase  of  the  case,  which,  in  effect,  told  the  jury  that  ''you  are 
instructed  that  before  plaintiffs  can  recover  against  it,  you  must  find 
from  the  evidence  that  appellant  was  negligent,  and  that  plaintiffis  re- 
ceived some  injuries  to  their  horses,  and  that  the  negligence  of  the 
defendant,  if  any,  was  the  proximate  cause  of  such  injury.'' 

By  its  ninth  assignment  of  error  this  appellant  insists  that  the  court 
erred  in  allowing  K.  F.  Cunningham,  one  of  the  plaintiffs,  to  testify  to 
a  conversation  had  by  him  over  the  phone  with  Johnson,  the  agent  of 
defendant's  company  at  Brownwood,  relative  to  this  shipment,  in  which 
it  was  claimed  that  Johnson  made  a  contract  with  him  by  which  he 
agreed  that  appellant  would  transport  said  horses  from  Mullen,  Texas, 
to  Brewton,  Ala.,  and  would  furnish  a  stable  car,  suitable  for  said  pur- 
pose, within  which  to  convey  them,  contending  by  its  proposition  under 
this  assignment  that  it  was  incompetent  in  this  case  to  prove  any  con- 
tract made  between  appellees  and  appellant's  agent  at  Brownwood,  smce  it 
appeared  from  the  evidence  that  the  horses  were  shipped  under  a  written 
contract  executed  by  appellant's  agent  at  Mullen.  It  will  be  recalled 
that  the  plaintiffs  charge  in  their  petition  that  the  contract  of  shipment 
was  made  with  the  agents  at  Brownwood  and  at  Mullen,  both  stations  on 
this  appellant's  road,  setting  out  the  contract  in  detail ;  and  they  further 
alleged  that  the  contract  was  known  to  the  superior  officers  of  said  com- 
pany, and,  with  a  knowledge  thereof,  the  same  was  ratified  by  them.  It 
is  further  charged  that,  in  accordance  with  said  contract  so  made,  the  car 
was  furnished  to  plaintiffs  at  Mullen  and  shipment  of  the  horses  made 
therein.  It  was  in  evidence  by  said  Johnson  that  he  recalled  the  tele- 
phone conversation  with  plaintiff  with  reference  to  said  car,  at  which 
time  he  was  station  agent  at  Brownwood ;  that  the  car  was  to  be  furnished 
at  Mullen ;  that  he  did  not  remember  to  what  point  the  horses  were  to 
be  shipped,  but  he  thought  beyond  the  State ;  that  he  placed  plaintiffs' 
order  with  the  train  office  at  Temple,  which  office  handles  the  transporta- 
tion of  cars  upon  said  road ;  that  he  did  not  send  the  car  from  Brown- 
wood. Plaintiff  testified  that  when  he  arrived  at  Mullen  with  the  horses 
the  agent  at  that  place  met  him  and  asked  if  it  was  Cunningham;  that 
he  answered  "yes,  whereupon  he  told  me  that  our  car  was  there."  The 
trial  court  in  its  charge  to  the  jury  upon  this  subject  instructed  them, 
that  it  was  the  duty  of  defendants,  while  said  horses  were  in  their  control 
and  custody,  to  use  ordinary  care  to  furnish  a  reasonably  safe  and  suit- 
able car  for  their  transportation.  Since  there  were  allegations  in  the 
pleading,  as  we  have  seen,  to  the  effect  that  the  contract  of  shipment, 
claimed  to  have  been  made  with  the  agents  at  Brownwood  and  Mullen 
was  Jcnown  to  and  ratified  hy  the  superior  officers  of  the  defendant  com- 
pany, we  thinJe  it  was  permissible  to  show,  first,  what  the  contract  was, 
if  any,  made  between  appellees  and  the  company's  agent;  and  then  to 
show  that  the  same  was  ratified  and  acted  upon  by  the  superior  officers 
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of  the  company.  Therefore,  in  our  judgment,  this  evidence  was  admis- 
sible. We  do  not  believe  that  this  ruling  contravenes  the  doctrine  an- 
nounced in  Missouri,  K.  &  T.  By.  Co.  v.  Belcher,  88  Texas,  549 ;  Gulf, 
C.  &  S.  F.  By.  Co.  V.  Dinwiddle,  21  Texas  Civ.  App.,  344,  and  Gulf,  C. 
&  S.  F.  By.  Co.  V.  Jackson  &  Edwards,  99  Texas,  393,  cited  by  appellant. 

In  the  first  case  cited  it  was  held  that  where  it  was  sought  to  hold  the 
company  liable  for  delay  in  the  shipment  of  cotton  seed  products  from 
Sherman  to  Gainesville,  by  reason  of  notice  of  the  importance  of  the 
shipment  given  to  the  Gainesville  agent,  which  he  failed  to  communicate 
to  the  Sherman  agent,  that  the  company  could  not  be  held  liable  for  his 
default,  by  reason  of  the  fact  that  there  was  no  authority  in  the 
Gainesville  agent  to  act  for  the  company  relative  to  said  shipment  from 
Sherman ;  and,  further,  because  there  was  no  duty  devolving  upon  the  • 
station  agent  at  Gainesville,  who  received  said  notice,  to  convey  the  same 
to  the  agent  at  Sherman. 

In  the  case  of  Gulf,  C.  &  S.  F.  By.  Co.  v.  Dinwiddie,  supra,  it  was 
held  that  the  Bailway  Company  was  not  bound  by  the  contract  of  its 
agent  at  one  station  to  furnish  cars  for  shipping  cordwood  at  another 
station,  in  the  absence  of  authority  on  the  part  of  the  agent  to  make  such 
contract,  or  in  the  absence  of  notice  to  and  ratification  by  the  company. 
It  clearly  appearing  inferentially  from  said  last  authority  that  if  the 
company  had  notice  of  said  contoict  and  had  ratified  the  same,  then  it 
would  have  been  held  liable  for  its  failure  to  furnish  the  cars  by  reason 
thereof.  We  think  this  case  is  distinguishable  from  the  cases  above  cited, 
because  here  notice  and  ratification  on  the  part  of  the  company  of  the 
acts  of  the  Brownwood  agent  were  pleaded,  and  that  therefore  the  evi- 
dence objected  to  was  clearly  admissible  under  said  allegations. 

The  tenth  assignment  of  error  is  overruled  for  the  reasons  stated  in 
disposing  of  the  third  and  seventh  assignments. 

We  do  not  believe  there  is  finy  merit  in  the  question  raised  by  appel- 
lant's eleventh  assignment  of  error,  concerning  the  admissibility  of  the 
testimony  of  the  witness  Weems.  The  objection,  we  think,  goes  rather 
to  the  sufficiency  than  to  the  admissibility  of  said  evidence. 

We  overrule  the  thirteenth  assignment  of  error  complaining  of  the 
action  of  the  court  in  permitting  witnesses  Nelson,  Blake  and  Bamhill 
to  testify  relative  to  what  in  their  judgment  would  have  been  the  rea- 
sonable value  of  said  horses  if  they  had  arrived  at  Brewton  in  reasonably 
good  condition,  because  these  witnesses  all  testified  that  they  saw  said 
horses  upon  their  arrival,  and  were  acquainted  with  the  market  value  of 
horses  at  Brewton;  and  it  was  not  necessary  that  said  witnesses  should 
have  accompanied  the  shipment  in  order  to  express  an  opinion  as  to  what 
said  horses  would  have  been  worth  had  they  arrived  at  their  destination 
in  a  reasonably  good  condition. 

The  Louisiana  &  Western  Bailway  Company,  by  its  first  assignment  of 
error,  urges  that  the  court  erred  in  sustaining  an  exception  of  plaintiffs 
to  its  plea  of  privilege  to  the  jurisdiction  of  the  court.  The  petition  al- 
leged a  joint  contract  of  shipment,  and  that  all  of  the  defendants  had 
agents  in  the  State,  which  was  also  admitted  by  the  plea,  and  it  was 
also  alleged  that  the  shipment  passed  over  the  lines  of  all  the  defendants, 
and  that  a  part  of  the  injuries  occurred  on  the  line  of  the  Gulf,  Colorado 
&  Santa  Fe  Bailway  Company,  the  initial  carrier,  which  extends  through 
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Brown  Connty.  The  plea  was  otherwise  full,  negativing  the  exceptions 
of  the  venue  statute,  but  not  the  facts  above  set  out.  Under  the  acts  of 
1905,  p.  29,  amending  the  act  of  1899,  p.  214,  we  think  the  judgment 
of  the  court  overruling  this  plea  of  privilege  was  correct.  The  act  in 
question  states  that  ^Vhenever  any  passenger,  freight,  baggage  or  other 
property  has  been  transported  by  two  .or  more  railroad  companies,  ex- 
press companies,  steamship  or  steamboat  companies,  transportation  com- 
panies or  common  carriers  of  any  kind  or  name  whatsoever,  or  by  any 
assignee,  lessee,  trustee  or  receiver  thereof,  or  partly  by  one  or  more  of 
such  companies,  or  common  carriers,  and  partly  by  one  or  more  as- 
signees, lessees,  trustees  or  receivers  thereof,  operating  or  doing  business 
as  such  conmion  carriers  in  this  State,  or  having  an  agent  or  representa- 
tive in  this  State,  suit  for  damages  or  loss,  or  for  any  other  cause  of 
action  arising  out  of  such  carriage,  transportation  or  contract  in  relation 
thereto  may  be  brought  against  any  one  or  all  of  such  common  carriers, 
assignees,  lessees,  trustees  or  receivers  operating  or  doing  business  in 
this  State,  or  having  an  agent  or  representative  in  this  State,  in  any 
court  of  competent  jurisdiction  in  any  county  in  which  either  of  such 
common  carriers,  assignees,  lessees,  trustees  or  receivers  operate  or  does 
business,  or  has  an  agent  or  representative,^'  further  providing  for  the 
apportionment  of  damages  recovered  in  such  suits  between  defendants 
not  shown  to  be  partners,  on  the  request  of  either,  etc.  It  was  alleged 
and  proven  that  this  appellant  had  an  agent  in  Brown  County,  hence 
the  suit  as  against  all  of  the  defendants  was  properly  brought  there.  See 
also  Atchison,  T.  &  S.  P.  By.  Co.  v.  Williams,  86  S.  W.,  38,  and  authori- 
ties cited  under  the  statute  aBbve  quoted,  in  Mcllwaine's  Ann.  Dig.  of 
Texas,  p.  226. 

The  other  appellants,  Texas  &  New  Orleans  By.  Co.  and  Louisiana  & 
Western  By.  Co.,  by  their  second  assignment  of  error  say  that  the  court 
erred  in  overruling  their  second  special  exception  to  plaintiflPs  petition, 
which  was  addressed  to  the  insufficiency  thereof,  on  the  ground  that  it 
did  not  show  which  road  or  roads  furnished  said  car  or  cars,  did  not 
state  on  what  line  or  what  road  the  injuries  occurred,  and  that  it  failed 
to  show  with  sufficient  clearness  which  defendant  or  defendants  were 
guilty  of  the  negligent  acts  charged  against  it,  by  reason  of  which  want 
of  particularity  in  said  allegations  it  was  unable  to  tell  wherein  it  was 
sought  to  be  held  liable,  and  unable  to  answer  thereto. 

In  International  &  Great  Northern  Bailroad  Company  v.  Jones,  91 
S.  W.,  611,  in  which  a  writ  of  error  was  denied  by  the  Supreme  Court, 
it  was  held  that  a  petition  in  an  action  against  the  initial,  connecting  and 
terminal  carriers  lor  injuries  to  a  shipment  of  cattle,  which  charged  the 
carriers  with  negligence  generally  in  transporting  said  cattle,  and  which 
alleged  the  damages  resulting  therefrom,  was  sufficient,  without  alleging 
what  effect  the  negligence  of  each  carrier  had  on  the  cattle,  though  the 
shipper's  agent  accompanied  the  shipment. 

The  same  doctrine  was  recently  reaffirmed  in  San  Antonio  &  A.  P. 
By.  Co.  V.  Martin,  108  S.  W.,  981,  and  in  which  a  writ  of  error  was  like- 
wise denied. 

We  therefore  hold  that  it  was  not  necessary  for  plaintiffs  to  have  been 
more  specific  in  their  allegations  in  this  respect.  But  the  petition  does 
show  that  the  car  was  ordered  from  the  Gulf,  Colorado  &  Santa  Fe  Rail- 
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way  Company  to  be  furnished  at  Mullen;  that  the  horses  were  loaded  in 
it  at  said  point  and  carried  in  it  from  that  point  to  New  Orleans.  It 
states  the  names  of  the  stations  where  the  delays  occurred,  the  length 
of  the  delays,  the  names  of  the  stations  where  defendant  unloaded  plain- 
tiflfs'  horses  for  feed  and  rest,  and  at  what  points  they  failed  to  provide 
facilities  for  such  purpose.  They  gtate  in  detail  the  injury  to  the  horses, 
and  added  that  they  were  imable  to  state  at  just  what  particular  places 
the  acts  of  rough  handling  occurred,  owing  to  the  fact  that  a  part  of  said 
shipment  occurred  at  night,  and  that  plaintiffs  were  not  sufficiently  ac- 
quainted with  the  places  where  such  rough  handling  occurred  to  identify 
and  designate  them,  but  they  allege  that  such  rough  handling  was  fre- 
quent and  continuous  between  the  town  of  Mullen  and  the  d^  of  New 
Orleans. 

Said  appellants  claim  there  was  error  in  overruling  their  fifth  special 
exception  to  the  claim  of  $50  damages  to  said  horses  on  account  of  alleged 
shrinkage  in  market  value  thereof,  due  to  improper  and  imsuitable  pens 
at  Beaumont,  claiming  that  the  same  was  insufficient  and  stated  no  cause 
of  action,  in  that  it  f  a^d  to  allege  any  act  of  negligence  on  the  part  of 
defendant  causing  said  injuries,  and  failed  to  allege  what  the  market 
value  of  said  horses  would  have  been  but  for  said  injuries.  The  petition 
did  allege  that  defendant's  pens  at  Beaumont  were  without  troughs  and 
water,  were  in  such  muddy  and  sloppy  condition  that  said  horses  could 
not  be  fed  in  them,  and  that  on  this  account,  as  well  as  for  other  reasons 
pleaded,  said  horses  suffered  injuries  and  were  damaged,  all  of  which 
things  were  alleged  to  be  due  to  the  negligence  of  the  defendants. 

It  seems  to  us  that  the  allegations  of  the  petition  in  this  respect  were 
sufficient  to  show  that  the  muddy  condition  of  said  pens  caused  damages 
and  injury  to  said  horses  and  was  owing  to  the  negligence  of  the  defend- 
ants.   We  therefore  overrule  said  assignment. 

Appellants^  sixth,  seventh  and  eighth  assignments  of  error  are  over- 
ruled for  the  reasons  stated  in  overruling  their  second  assignment. 

It  was  not  error,  as  contended  by  appellants'  tenth  assignment  of  error, 
fox  the  court  to  permit  the  witness  Cunningham  to  testify  what  a  police- 
man at  Beaumont  said  about  the  companjr's  having  no  feed  for  his  stock, 
becaufie  it  appeared  that  said  party  was  a  yard  policeman  at  Beaumoni^ 
in  the  service  of  appellant,  T.  &  N.  0.  By.  Co.,  and  that  he  was  working 
with  appellants'  crew  in  loading  and  unloading  the  horses,  and  was  in 
charge  of  said  crew,  and,  therefore,  evidence  of  what  he  said  while  in  the 
performance  of  his  duties  was  admissible  and  binding  upon  appellants. 

There  was  no  error  in  overruling  appellants'  eleventh  and  twelfth  as- 
signments of  error,  complaining  of  the  action  of  the  court  in  permitting 
the  plaintiff  Cxmningham  to  testify  that  he  told  the  agent  of  the  T.  & 
N.  0.  By.  before  his  horses  left  Beaumont  that  they  were  going  to  Brew- 
ton,  Ala.,  and  the  purpose  for  which  they  were  being  shipped  to  said 
point,  because,  as  appellees  contend,  while  appellant  had  contracted  to 
carry  the  horses  only  to  New  Orleans,  yet  if  they  knew  at  the  time  the 
contract  was  entered  into  that  the  ultimate  destination  of  said  horses  was 
Brewton,  Ala.,  it  will  be  presumed  that  the  contract  were  made  in  view 
of  the  market  at  the  last  named  place,  and  that  it  was  contemplated  by 
the  parties  to  said  contract  that  in  the  event  of  a  breach  thereof,  the 
measure  of  plaintiffs'  recovery  would  be  controlled  by  that  market.    Such 
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being  the  case,  it  was  proper  to  admit  evidence  of  appellants'  knowledge 
of  the  final  destination  of  the  horses.  Such  evidence  would  not  vary  tte 
terms  of  the  contract  of  shipment,  and  would  not  require  appellants  to 
carry  tiie  horses  beyond  New  Orleans.  The  evidence  disclosed  that  the 
agent  who  made  the  contract  with  the  plaintiff  knew  that  Brewton  was 
the  final  destination  of  the  horses,  and  agreed  to  bill  them  through  to 
said  point,  collecting  freight  therefor  to  New  Orleans,  stating  that  the 
horses  would  be  unloaded  at  New  Orleans  and  delivered  to  the  L.  &  N. 
road.  The  plaintiff  likewise  testified  that  he  told  the  T.  &  N.  0.  agent 
at  Beaumont  that  he  was  going  to  Brewton  with  the  horses.  (Oulf,  C. 
&  S.  P.  By.  Co.  V.  Eddins,  7  Texas  Civ.  App.,  116 ;  Beese  v.  Texas  & 
P.  By.  Co.,  11  Texas  Civ.  App.,  514;  St.  Louis,  I.  M.  &  S.  By.  Co.  v. 
DeShong,  39  S.  W.,  260 ;  Texas  &  P.  By.  Co.  v.  White,  35  Texas  Civ. 
App.,  521 ;  Chicago,  B.  I.  &  T.  By.  Co.  v.  Carroll,  36  Texas  Civ.  App., 
459;  Texas  &  P.  By.  Co.  v.  Dishman,  41  Texas  Civ.  App.,  250;  6  Ency. 
Law  &  Prac.,  631.) 

We  overrule  the  thirteenth  and  fourteenth  assignments  of  error,  the 
first  of  which  complains  of  the  action  of  the  court  in  permitting  the 
witness  Weems  to  testify,  over  the  objection  of  the  defendants,  relative 
to  the  market  value  of  the  horses  at  Brewton,  Ala.,  and  the  second  of 
which  complains  of  the  action  of  the  court  in  refusing  to  give  special 
charge  No.  6,  to  the  effect  that  the  defendants,  not  having  undertaken 
to  carry  plaintiffs'  stock  to  their  ultimate  destination,  and  there  being 
no  evidence  of  market  value  at  New  Orleans,  they  should  find  a  verdict 
in  favor  of  appellants,  for  the  same  reasons  set  forth  in  disposing  of 
the  eleventh  and  twelfth  assignments. 

The  fifteenth,  sixteenth,  seventeenth  and  eighteenth  assignments  of 
error  are  overruled,  because  it  was  permissible  for  said  vdtnesses  to  have 
shown  the  value  of  the  horses  at  Brewton,  it  appearing  that  they  were 
experienced  shippers,  well  acquainted  with  the  market  value  of  horses 
at  Brewton  at  the  time  of  their  arrival  there,  and  the  fact  that  they  stated 
that  they  knew  their  average  value  at  Brewton  would  not  affect  the  ad- 
missibility of  their  evidence  in  this  respect. 

For  the  reasons  stated  in  overruling  the  first  assignment  presented  bj 
the  Gulf,  Colorado  &  Santa  Fe  By.  Co.,  appellants'  nineteenth  assign- 
ment is  overruled. 

We  overrule  the  twentieth,  twenty-first,  twenty-fourth  and  twenty- 
fifth  assignments  of  error,  as  presented  by  appellants,  because  we  do  not 
believe  that  plaintiffs  were  precluded  from  recovery,  as  contended  by 
appellants,  because  they  did  not  undertake  to  procure  feed  and  water 
for  their  stock  at  Beaumont  upon  the  failure  of  appellants  to  furnish 
adequate  facilities  therefor,  because,  under  the  conditions  surrounding 
plaintiffs  at  the  time,  as  shovm  by  the  record,  it  was  unreasonable  to 
require  them  to  procure  feed  and  water  elsewhere ;  nor  were  they  barred 
from  recovery  by  reason  of  the  fact  that  they  permitted  appellants  to  un- 
load their  horses  in  muddy  pens,  because,  while  said  shipment  was  made 
under  a  special  contract  requiring  plaintiffs  to  feed,  water  and  care  for 
their  horses  enroute,  still,  the  same  was  only  reasonable  and  valid  so  long 
as  defendants  furnished  plaintiffs  with  reasonable  facilities  for  doing  so; 
and,  no  reasonable  facilities  having  been  furnished  at  Beaumont,  said 
provision  of  said  contract  was  unreasonable  and  void  as  to  that  place, 
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and  the  duty  then  devolved  upon  appellants  to  feed^  water  and  care  for 
said  stock,  and  they  were  liable  for  failure  so  to  do.  (Ft.  Worth  &  D. 
C.  By.  Co.  V.  Daggett,  87  Texas,  322 ;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Dunn, 
78  Texas,  1080;  2  vol.  Hutch,  on  Carriers,  3d  ed.,  sec.  641.) 

In  the  Daggett  case,  supra,  the  Supreme  Court  say :  *^e  are  further 
of  the  opinion  that  the  special  contract,  as  well  as  said  act  of  Congress, 
relieved  the  carrier  of  the  duty  in  the  first  instance  of  feeding  and  water- 
ing at  such  points  at  which  it  furnished  reasonable  facilities  to  the  ship- 
per to  do  so,  but  that  in  the  absence  of  such  facilities  at  any  point,  the 
contract  would  be  unreasonable  at  such  poiat,  and  the  carrier  would  be 
liable  for  any  damages  resulting  from  the  failure  to  feed  and  water  at 
such  point.'* 

The  court  did  not  err,  as  complained  of  in  appellants'  twenty-third  as- 
signment of  error,  in  refusing  to  give  appellants'  special  charge  No.  4, 
to  the  effect  that  if  Cunningham  knew  the  defective  condition  of  the 
car  before  loading  his  horses  thereon,  and  that  they  would  necessarily  re- 
ceive injuries  while  in  transit,  then,  as  a  matter  of  law,  he  was  guilty 
of  contributory  negligence  in  shipping  said  horses  therein,  and  could  not 
recover. 

We  think  appellees  are  correct  in  their  contention  that  the  Bailway 
Company  is  bound  to  furnish  a  safe  and  suitable  car  for  the  trans- 
portation of  freight,  and  is  not  relieved  from  liability  for  not  so  doing, 
even  if  the  shipper  examined  the  car  and  did  not  object  to  its  fitness. 
This  disposes  of  appellants'  twenty-fourth  and  twenty-fifth  assignments 
of  error,  as  they  raise  the  same  question.  It  appears  from  the  testimony 
of  Cunningham  that  he  objected  to  said  car,  both  at  Mullen  and  at  Beau- 
mont. (Galveston,  H.  &  S.  A.  By.  Co.  v.  Silegman,  23  S.  W.,  298 ;  Hunt 
v.  Nutt,  27  S.  W.,  1031 ;  San  Antonio  &  A.  P.  By.  Co.  v.  Dolan,  85  S. 
W.,  303 ;  St.  Louis,  I.  M.  &  S.  By.  Co.  v.  Marshall,  86  S.  W.,  802 ;  St. 
Louis  &  S.  P.  By.  Co.  v.  Brosius,  106  S.  W.,  1131 ;  2  Hutch,  on  Carriers, 
3d  ed.^  sees.  498-9.) 

After  a  full  and  careful  review  of  all  the  questions  presented  by  ap- 
pellants, we  are  constrained  to  believe  that  no  reversible  error  is  shown. 
The  judgment  of  the  court  below  is,  therefore,  in  all  things  affirmed. 

Affirmed* 

ON   MOTION   FOB   BEHEABING. 

This  case  was  affirmed  at  the  last  term  of  this  court,  since  which  time 
a  motion  for  rehearing  has  been  filed  by  and  on  behalf  alone  of  the  Texas 
&  New  Orleans  Bailway  Co.  and  the  Louisiana  Western  Bailway  Co.,  the 
Gnlf,  Colorado  &  Santa  Fe  Bailway  Co.,  against  whom  judgment  was 
likewise  rendered,  not  joining  therein. 

In  addition  to  what  was  said  in  the  original  opinion,  we  think  the  tes- 
timony of  K.  P.  Cunningham  as  to  what  the  policeman  said  to  him  at 
Beaumont,  was  admissible,  because  it  clearly  appeared  from  the  record 
that  at  the  time  said  statement  was  made  to  Cunningham  said  policeman 
was  in  fact  in  charge  of  the  horses  in  the  company's  yards,  directing  and 
controlling  their  movements.  Besides  this,  it  appeared  on  cross-examina- 
tion of  this  witness  by  the  defendants  themselves  that  he  was  acting  for 
and  on  behalf  of  the  company  in  the  matter  in  which  he  was  then  en- 
gaged.   While,  as  a  rule,  we  understand  that  agency  can  not  be  proven 
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by  the  declarations  of  the  agent,  still,  the  same  has  been  held  to  be  a 
circumstance,  in  connection  with  other  facts,  that  will  tend  to  prove  that 
he  was  in  fact  an  agent.  (Texas  Compress  Co.  v.  Mitchell,  7  Texas  Civ. 
App.,  234;  Wheeler  &  Wilson  Mfg.  Co.  v.  Crossland,.  2  App.  C.  C.  (Will- 
son),  63;  Book  V,  Bose's  Notes,  p.  1463;  Missouri  P.  By.  Co.  v.  Boun- 
tree,  2  App.  C.  C.  (White  &  W.),  339.)  Where  there  is  evidence  from 
which  a  jury  could  find  agency,  the  declarations  or  admissions  made  dur- 
ing agency  in  regard  to  the  transaction  connected  therewith,  are  those  of 
the  principal.  (White  v.  San  Antonio  Water  Works  Co.,  9  Texas  Civ. 
App.,  466.)  And  the  agency  of  the  policeman  having  been  shown  at  the 
instance  of  the  defendant  on  cross-examination,  it  is  in  no  attitude  to 
complain.  This  case  does  not  fall  within  the  rule  announced  by  Judge 
Connor  in  St.  Louis  &  S.  P.  By.  Co.  v.  Easley,  94  S.  W.,  207,  because  the 
chief  reason  for  which  the  evidence  in  that  case  was  excluded  was  because 
the  statement  made  by  the  conductor  did  not  accompany  the  act  then 
being  done.  Nor  did  it  fall  within  the  rule  announced  by  Chief  Justice 
Pisher  in  Gulf,  C.  &  S.  P.  By.  Co.  v.  Batte,  107  S:  W.,  633,  for  the 
reason  that  in  that  case  there  was  no  evidence  whatever  to 
show  that  the  party  making  the  declaration  was  in  the  employ  of  the 
company  or  acting  for  it,  nor  was  there  any  other  proof  of  agency  offered. 

In  Meacham  on  Agency,  sec.  714,  it  is  stated,  in  effect,  that  where  the 
statements  or  declarations  of  the  agent  are  made  at  the  time  of  the  trans- 
action, or  so  soon  thereafter  as  to  come  within  the  rule  of  res  gestae,  the 
same  are  admissible.  Here  the  declarations  were  made  at  the  very  time 
of  the  occurrence  to  which  they  related. 

Apart  from  this,  we  do  not  believe  if  there  was  error  in  the  admission 
of  this  testimony  it  could  have  been  hurtful  to  appellants,  for  the  reason 
that  it  had  been  abundantly  shown  by  the  uncontradicted  evidence  of 
the  plaintiffs  themselves  that  the  yards  were  very  muddy  and  sloppy,  and 
that  there  were  no  troughs  within  which  to  feed  said  horses. 

Ngr  do  we  believe  that  there  was  any  error  in  permitting  the  plain- 
tiff to  testify  that  he  told  the  agent  of  the  T.  &  N.  0.  Company  before 
his  horses  left  Beaumont,  that  they  were  going  to  Brewton,  Ala.,  as  con- 
tended by  appellant.  The  only  objection  made  to  the  introduction  of 
said  testimony,  as  shown  by  appellants'  brief  was  that  said  evidence 
would  vary  and  contradict  the  terms  of  the  contract.  There  was  no  ob- 
jection made  that  the  company  had  had  no  notice  of  the  ultimate  destina- 
tion of  this  shipment.  Besides,  it  was  alleged  in  plaintiffs'  pleading  that 
a  contract  was  made  with  the  Gulf,  Colorado  &  Santa  Pe,  by  which  said 
horses  were  to  be  shipped  from  Mullen,  Texas,  by  way  of  defendants' 
several  railways,  their  ultimate  destination  being  Brewton,  Ala. ;  and  it 
was  alleged  that  said  Texas  &  New  Orleans  Bailway  Co.,  with  full  knowl- 
edge of  the  aforesaid  contract,  and  with  full  knowledge  that  the  destina- 
tion of  said  horses  was  the  town  of  Brewton,  Ala.,  and  that  they  were  de- 
signed for  market  upon  their  arrival  there,  accepted  the  same  to  be  so 
transported.  We  therefore  think  this  evidence  was  admissible  under  the 
pleadings. 

Belative  to  appellants'  contention  that  it  was  not  permissible  to  allow 
plaintiff  K.  P.  Cunningham  to  testify  what  he  received  for  certain  of 
the  horses  sold  by  him  after  reaching  Brewton,  we  desire  to  say  that  even 
if  this  were  error  that  appellants  are  not  in  a  position  to  complain  there- 
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of,  because  other  witnesses  were  allowed  to  testify^  and  did  testif y,  with- 
out objection,  substantially  to  the  same  thing,  to  wit:  G.  M.  Bamhill 
testified  that  Howard  Nelson  and  himself  bought  several  head  of  the 
horses  subsequent  to  the  time  of  their  arrival,  stating  the  amounts  that 
he  paid  plaintiffs  therefor.  Defendants  themselves,  on  cross-examination 
of  the  witness  Black,  proved  that  the  horses  after  their  arrival  at  Brew- 
ton  were  sold  for  an  average  price  of  $25  each ;  and  by  another  witness 
Joe  Bamhill,  the  T.  &  N.  0.  By.  on  cross-examination  showed  that 
plaintiffs  sold  certain  of  the  horses  during  the  month  of  March  after  their 
arrival  there,  and  the  prices  received  for  them;  so  that  if  it  was  error, 
as  complained  of  by  appellants,  the  same  was  rendered  harmless  by  their 
own  subsequent  proval  of  the  same  facts. 

We  can  not  believe  that  there  was  any  error  in  the  court's  peremptorily 
instructing  a  verdict  in  behalf  of  the  L.  &  fT.  road,  because  there  was  no 
evidence  in  the  record  to  warrant  a  judgment  against  said  road,  and 
the  plaintiffs  themselves  admitted  that  their  horses  had  suffered  no  in- 
jury or  damage  while  in  transit  upon  said  road.  Besides  this,  we  can 
not  see  how  appellants  are  in  an  attitude  to  complain  of  this  action  of 
the  court,  even  if  it  were  error  to  have  so  charged  the  jury  because  the 
jury  were  specially  charged  that  in  the  event  there  was  a  verdict  for 
plaintiffs  no  damages  could  be  assessed  against  any  defendant,  except  that 
which  occurred  on  its  own  line,  etc.  The  plaintiffs,  it  seems  to  us,  would 
alone  have  been  the  parties  entitled  to  complain,  and  no  complaint  is 
made  by  them,  they  having  expressly  testified,  as  above,  that  no  material 
injury  to  the  horses  occurred  during  their  transit  over  said  L.  &  N.  Bail- 
way. 

Believing  that  no  such  error  has  been  pointed  out  in  appellants'  motion 
for  rehearing  as  would  justify  a  change  in  our  opinion,  said  motion  for 
rehearing  is  in  all  things  overruled. 

Motion  overruled. 


Gulp,  Coloraoo  &  Santa  Fe  Bailway  Company  v.  I.  Looney. 

Decided  June  17,  1908. 

1. — Cattle  Shipment — Oral  and  Written  Contract. 

Eyidenoe  considered  and  held  to  support  a  finding  that  cattle  were  shipped 
on  an  oral  contract  binding  the  carrier  to  deliver  them  in  time  for  the  market 
on  a  day  named,  and  that  this  prevailed  over  the  terms  of  a  written  shipping 
contract,  signed  by  the  owner  afterwards,  hastily,  and  without  knowledge  of  i^ 
contents. 

S. — Same— Contract — ^Alternative  Destination. 

A  contract  to  carry  to  S.  with  right  to  terminate  transportation  at  F.  was 
the  same  in  effect  as  one  to  transport  to  F.  with  right  to  continue  on  to  8. 


Where,  by  reason  of  the  carrier's  failure  to  deliver  cattle  at  F.  in  time 
for  market  on  a  day  named,  it  was  made  advisable  for  the  shipper,  in  order  to 
lessen  the  damages,  to  have  them  transported  further  to  market  at  S.,  which 
he  did,  the  measure  of  his  damages  was  the  difference  between  the  price  which 
would  have  been  realised  at  F.  on  the  day  promised  and  the  lower  price  obtained 
at  8.,  pins  the  additional  freight  from  F.  to  8. 
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4.— Affeney. 

That  one  directed  to  the  oiSee  of  the  general  superintendent  of  a  railway 
found  there  a  person  in  charge  whom  he  took  to  be  such  officer  and  who 
assumed  to  act  for  the  company  in  the  matter,  was  sufficient  proof  of  the  agency 
of  the  person  so  representing  the  company  to  admit  evidence  of  what  took  pian 
between  them,  though  he  was  not  shown  to  be  the  superintendent  himself. 

Appeal  from  the  County  Court  of  Milam  County.    Tried  below  before 
Hon.  John  Watson. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellant. 

Moore  &  Moore,  for  appellee. 

BICE,  Associate  Justice. — ^This  is  a  suit  for  the  recovery  of  damageB 
by  appellee  against  appellant  for  delay  in  a  shipment  of  127  head  of 
beef  cattle  from  Cameron,  Texas,  to  East  St.  Lonis,  Illinois,  with  the 
privilege  of  unloading  the  same  for  market  at  Ft.  Worth,  upon  their  ar- 
rival there.  It  was  further  alleged  by  appellee  that  appellant  contracted 
to  deliver  said  cattle  at  Ft.  Worth  in  time  for  the  market  of  December 
21,  1904,  but  it  failed  so  to  do,  by  reason  of  which  plaintiff  was  com- 
pelled to  forward  same  to  East  St.  Louis,  and  enroute  to  said  place  they 
were  negligently  delayed,  encountered  snowstorms  and  freezing  weather, 
and  finally  arrived  in  East  St.  Louis  in  a  badly  damaged  condition,  where 
he  was  compelled  to  sell  them  at  a  reduced  price,  to  plaintiff's  damage 
in  the  sum  of  $1,000.  Plaintiff  alleged  facts  showing  the  difference  be- 
tween the  market  price  of  said  cattle  at  Ft.  Worth  on  the  day  the  same 
were  to  have  been  delivered  and  what  he  actually  received  for  the  same 
at  East  St.  Louis,  together  with  the  difference  in  freight  charges  between 
Ft.  Worth  and  St.  Louis  and  Cameron  and  St.  Louis,  for  all  of  which 
he  sued. 

Appellant  answered  by  general  and  special  exception,  general  denial, 
and  specially,  alleged  that  said  shipment  was  forwarded  under  a  written 
contract,  and  that  the  cattle  were  handled  promptly  and  without  rough 
handling  to  Purcell,  Indian  Territory,  where  the  same  were  delivered 
to  the  next  carrier,  after  which  it  had  nothing  further  to  do  with  said 
shipment.  It  likewise  plead  the  clause  in  said  contract  limiting  lia- 
bility of  appellant  to  such  loss  and  injury  as  occurred  on  its  own  line, 
and,  further,  that  no  agent  had  power  to  bind  appellant  except  by  writ- 
ten contract,  and  especially  had  no  power  to  bind  it  by  agreeing  that  the 
shipment  would  arrive  in  time  for  any  particular  market. 

Appellee  responded,  denying  the  making  of  said  written  contract,  al- 
leged a  want  of  consideration  therefor  and  mutuality,  and  that  said  cat- 
tle were  shipped  under  a  verbal  contract,  by  which  appellant  obligated  it- 
self to  deliver  said  cattle  in  Ft.  Worth  in  time  for  the  market  of  De- 
cember 31,  1904. 

This  is  the  second  appeal  of  this  case.  TTpon  the  first  appeal  the  case 
was  reversed  on  an  assignment  of  error  urging  the  relationship  within 
the  third  degree  of  the  plaintiff  to  the  trial  judge  (42  Texas  Civ,  App., 
234) ;  but  other  assignments,  some  of  which  are  embraced  within  the 
present  appeal,  were  then  overruled. 

The  principal  controversy  in  the  court  below,  as  well  as  here,  is  over 
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the  question  as  to  whether  or  not  the  cattle  were  shipped  under  the  verbal 
contract  pleaded  by  the  plaintiff^  or  under  the  written  contract  pleaded 
by  appellant;  each  of  which  issues  were  submitted  to  the  jury  in  an  ad- 
mirably fair  charge  by  the  trial  court,  and  this  issue  was  determined  by 
the  jury  in  favor  of  the  plaintiflf. 

Appellant  by  its  first  assignment  of  error  complains  of  the  following 
paragraph  of  the  charge  of  the  trial  court:  "If  you  believe  from  the 
evidence  in  this  case  that  on  or  about  the  time  alleged  by  plaintiff  the 
defendant,  through  its  agent  at  Cameron,  Texas,  entered  into  a  verbal 
contract  with  the  plaintiff,  by  which  defendant  undertook  and  agreed  to 
ship  the  plaintiff's  cattle  to  St.  Louis,  and  that  by  the  terms  of  the  con- 
tract plaintiff  had  the  privilege  of  stopping  the  cattle  at  Ft.  Worth, 
Texas;  and  if  you  further  believe  from  the  evidence  that  defendant 
agreed  in  such  contract  to  transport  said  cattle  to  Ft.  Worth  in  time  for 
the  market  at  that  place  on  the  Slst  of  December,  1904;  and  if  you 
further  believe  from  the  evidence  that  defendant  failed  to  convey  said 
cattle  to  Ft.  Worth  in  time  for  the  market  at  that  place  of  December  31, 
1904,  and  that  as  a  direct  and  proximate  result  thereof  it  became  rea- 
sonably necessary,  in  the  exercise  of  ordinary  prudence,  for  plaintiff  to 
ship  his  cattle  on  to  St.  Louis,  and  to  sell  the  same  at  that  place,  and  tliat 
the  cattle  were  sold  at  St.  Louis  for  a  lower  price  than  he  could  have 
procured  for  the  same  on  the  market  at  Ft.  Worth  on  the  Slst  of  Decem- 
ber, 1904,  then  you  will  find  for  plaintiff,  unless  you  find  for  defendant 
under  further  instructions  herein.'* 

By  its  first  proposition  under  this  assignment,  appellant  contends  that 
this  charge  was  erroneous  because  it  affirmatively  appears  that  the  cattle 
moved  under  a  written  contract,  which  was  accepted  and  the  benefits 
thereof  utilized  by  appellee,  and  that  there  was  no  sufficient  proof  to  raise 
the  issue  as  to  whether  the  cattle  moved  under  a  verbal  contract.  It 
further  contends  that  this  charge  was  on  the  weight  of  evidence,  and 
had  no  evidence  to  support  it,  for  the  reason  that  the  plaintiff  swore 
that  he  made  a  contract  for  the  shipment  of  these  cattle  from  Cameron 
to  Ft.  Worth,  with  the  privilege  of  the  St.  Louis  market;  whereas,  the 
issue,  as  submitted  under  this  charge,  is  as  to  a  contract  for  the  ship- 
ment of  the  cattle  from  Cameron  to  East  St.  Louis,  with  the  privilege 
of  the  Ft.  Worth  market.  Relative  to  the  first  proposition,  we  think  the 
evidence  is  amply  sufficient  to  raise  the  issue  that  appellant  made  a  verbal 
contract  with  the  appellee,  by  which  it  obligated  itself  to  ship  the  cattle 
to  Ft.  Worth  in  time  for  the  market  of  December  31,  1904.  Plaintiff 
testified  that  about  a  week  prior  to  the  time  the  cattle  were  shipped  he 
made  a  contract  with  appellant,  through  its  Cameron  agent,  whereby  it 
was  agreed  that  the  cattle  should  be  shipped  on  the  following  Friday  to 
East  St.  Louis,  with  the  privilege  of  the  Ft.  Worth  market,  and  that  the 
cattle  would  be  transported  to  Ft.  Worth  in  time  for  market  on  the  Slst 
of  December,  1904 ;  that  on  the  30th  of  December,  his  cattle  were  started 
from  his  place  to  Cameron,  and  that  hastening  ahead,  he  phoned  the 
agent  at  Cameron,  informing  him  that  they  were  enroute,  asking  if  he 
had  ordered  the  cars  for  same,  to  which  the  agent  replied  that  he  had  not, 
but  would  try  and  get  them  in  time.  The  cattle  were  driven  on  to  Cam- 
eron and  placed  in  the  company's  pens  between  four  and  five  o'clock  on 
the  afternoon  of  said  day,  at  which  time  the  cars  had  not  arrived,  and 
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did  not  reach  Cameron  until  about  8  o'clock  that  night.  The  cattle  were 
loaded  and  started  out  from  Cameron  to  Ft.  Worth  about  12  o'clock  on 
the  night  of  the  30th,  and  were  delayed  about  two  hours  at  Temple,  and 
about  the  same  length  of  time  at  Clebume,  and  did  not  reach  Ft.  Worth 
until  one  o'clock  of  December  31,  which  was  too  late  for  the  market  of 
that  day.  It  was  likewise  shown  that  while  at  Cameron  and  before  start- 
ing with  the  cattle,  appellant,  through  its  agent,  again  agreed  and  prom- 
ised plaintiff  to  place  said  cattle  in  Ft.  Worth  in  time  for  the  market  of 
the  next  day ;  and  that  at  Cleburne  the  plaintiff  had  a  conversation  with 
the  general  manager  of  appellant's  company,  in  which  said  manager,  after 
haying  been  notified  that  appellee  was  anxious  to  reach  Ft.  Worth  before 
the  market  closed,  stating  that  it  would  close  that  day  at  12  o'clock,  told 
plaintiff  all  right,  he  would  get  them  there  in  time  for  said  market. 
Plaintiff  further  testified  that  he  was  kept  in  Cleburne  about  two  hours, 
then  made  the  run  to  Ft.  Worth,  arriving  about  1  o'clock  p.  m.,  but  the 
market  had  closed  when  he  got  there  with  his  cattle.  It  was  Saturday, 
and  the  markets  always  close  at  12  o'clock  noon  on  Saturdays.  After  he 
got  to  Ft.  Worth  he  talked  to  his  commission  merchant,  and  then  went 
on  to  East  St.  Louis  with  his  cattle  as  the  market  had  closed ;  testifying 
that  since  the  market  had  closed  he  thought  it  was  the  best  thing  he 
could  do  to  go  on  with  his  cattle  to  East  St.  Louis,  and  that  he  believed 
any  prudent  man  would  have  done  so  imder  the  circumstances. 

It  was  shown  that  the  distance  from  Cameron  to  Ft.  Worth  was  about 
158  miles.  One  of  the  conductors  handling  this  shipment  between  Cam- 
eron and  Temple  testified  that  the  train  was  an  extra,  and  that  a  run  of 
20  miles  per  hour  for  300  miles  was  reasonable  for  such  a  train.  Another 
conductor  in  charge  of  this  shipment  from  Temple  to  Cleburne  testified 
that  a  run  of  100  miles  in  five  hours  was  reasonable. 

Plaintiff  testified  that  after  the  cattle  were  loaded,  and  he  was  being 
hurried  to  get  on  the  train,  he  signed  the  written  contract  in  evidence 
without  knowing  its  contents  and  without  an  opportunity  to  read  it,  pre- 
suming that  what  he  signed  was  for  the  purpose  of  giving  him  the 
right  to  accompany  his  cattle,  and  for  transportation  on  his  return 
home,  admitting,  however,  that  he  did  not  request  time  for  examination 
before  he  signed  it.  There  was  a  confiict  between  the  plaintiff's  evi- 
dence and  that  of  appellant,  but  we  think  the  evidence  was  amply  suffi- 
cient to  warrant  the  charge  given. 

There  is  no  complaint  that  there  is  a  variance  between  the  pleading 
and  proof,  relative  to  whether  the  contract  was  a  shipment  to  East  St. 
Louis,  with  the  privilege  of  the  Ft.  Worth  market,  or  to  Ft.  Worth, 
with  the  privilege  of  the  East  St.  Louis  market ;  but  it  is  merely  urged 
that  the  same  was  upon  the  weight  of  evidence,  and  without  evidence 
to  support  it.  We  think  the  contract  pleaded  not  essentially  different 
from  that  proven,  because,  in  either  event,  the  plaintiff  had  the  benefit 
of  an  option  of  the  Ft.  Worth  market ;  and  by  the  second  clause  of  the 
contract  as  pleaded,  and  which  is  sustained  by  the  proof,  it  was  a  con- 
tract to  deliver  the  cattle  at  Ft.  Worth  in  time  for  a  certain  market, 
to  wit,  that  of  December  31,  1904.  This  was  a  contract  that  the  station 
agent  had  the  right  to  make  by  parol;  and  notwithstanding  the  fact 
that  plaintiff  also  signed  a  written  contract,  we  believe,  under  the  cir- 
coinstances  in  evidence,  that  the  parol  contract  ought  to  control.     (Mis- 
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Bouriy  E.  ft  T.  By.  Co.  v.  Carter,  9  Texas  Civ.  App.,  677 ;  Atchiaon,  etc., 
By.  Co.  V.  Orant,  6  Texas  Civ.  App.,  674;  San  Antonio  &  A.  P.  By. 
Co.  V.  Williams,  57  S.  W.,  883 ;  San  Antonio  ft  A.  P.  Ry.  Co.  v.  Wright, 
20  Texas  Civ.  App.,  136 ;  Easton  v.  Dudley,  78  Texas,  236 ;  Qolf,  C.  ft 
a  F.  By.  Co.  V.  Short,  61  8.  W.,  262.) 

We  overrule  the  second  assignment  at  error,  complaining  of  the  action 
of  the  trial  court  in  giving  the  charge  presenting  the  issue  raised  by  the 
evidence  relative  to  the  shipment  of  the  cattle  under  the  written  con- 
tract, because  the  evidence  justified  the  court  in  presenting  this  issue, 
and  it  was  not  subject  to  the  complaint  made  against  it  by  appellant. 

By  its  fourth  assignment  of  error  appellant  urges  that  the  court  erred 
in  giving  the  fourth  paragraph  of  its  charge  to  the  jui^,  which  is  as 
follows:  '^If  you  find  for  the  plaintiff  the  amount  of  your  verdict 
should  be  the  amount  of  the  difference,  if  any,  between  the  market  value 
of  the  plaintiff's  cattle  at  Ft.  Worth  at  the  time  when  they  should  have 
arrived  at  that  place,  and  the  price  at  which  the  same  were  sold  in  St. 
Louis;  and  also  the  difference  in  freight  charges,  if  any,  paid  by  the 
plidntiff  between  Cameron  and  St.  Louis  and  ¥t.  Worth  and  St.  Louis, 
such  difference,  if  any,  in  either  case  to  be  determined  by  you  from 
the  evidence  in  the  case.'' 

By  its  eleventh  assignment  appellant  complains  of  the  refusal  of  the 
court  to  give  its  special  charge  No.  14,  which  is  as  follows:  '^You  are 
instructed  to  find  nothing  for  plaintiff  for  the  difference  between  the 
freight  charges  from  Cameron  to  East  St.  Louis  and  the  freight  charges 
from  Cameron  to  Ft.  Worth." 

We  think  the  charge  given  is  correct  and  «ubmits  the  proper  measure 
of  damages  and  therefore  it  was  not  error  to  refuse  the  one  asked.  If 
the  jury  should  believe  that  appellant  made  the  verbal  contract  with 
plaintiff,  as  he  contended,  and  negligently  failed  to  perform  it,  then 
if  it  beciune  necessary  on  the  part  of  plaintiff,  in  the  exercise  of  ordi- 
nary prudence,  to  ship  his  cattle  to  St.  Louis  for  the  purpose  of  pre- 
venting loss,  and  the  cattle  were  sold  there,  for  their  fair  market  value, 
then  the  measure  of  damages,  in  our  judgment,  is  the  difference  between 
what  the  cattle  could  have  been  sold  for  at  Ft.  Worth  on  the  day  they 
should  have  arrived  there,  and  what  they  were  in  fact  sold  for  at  St. 
Louis,  plus  the  freight  charges  between  Ft.  Worth  and  St.  Louis.  It 
would  devolve  upon  plaintiff  to  use  all  reasonable  efforts  to  minimize 
the  damages  on  account  of  appellant's  failure  to  deliver  the  cattle  in 
Ft.  Worth,  as  contracted  by  it,  and  if  it  became  reasonably  necessary 
for  him  in  so  doing  to  forward  them  to  St.  Louis  for  sale,  then  plaintiff 
would  clearly  be  entitled  to  recover  the  difference  between  said  market 
price  at  Ft.  Worth  and  the  price  for  which  they  were  actually  sold ;  and 
would  also  be  entitled  to  the  additional  expense  necessary  to  forward 
them  to  St.  Louis.  If  this  were  not  true,  it  would  be  allowing  appel- 
lant to  reap  a  benefit  from  its  own  wrong,  which  the  law  will  not  permit. 
(St.  Louis,  I.  M.  ft  S.  By.  Co.  v.  Gunter,  86  S.  W.,  941;  3d  ed.  Hutch. 
on  Carriers,  vol.  3,  sec.  1636,  pp.  1617,  et  seq.) 

Appellant's  tenth  assignment  of  error  is  overruled,  because  there  is 
no  {Meading  nor  evidence  raising  the  issue  suggested  by  it. 

The  questions  raised  by  appellant's  thirteenth  and  fifteenth  assign- 
Vol.  U.  Civil— fiS. 
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ments  of  error  were  passed  on  adversely  to  its  contentioii  in  the  former 
appeal. 

By  its  fourteenth  assignment  appellant  complains  of  the  action  of 
the  court  in  permitting  the  witness  Looney  to  testify  in  regard  to  a 
conversation  had  by  him  with  a  person  whom  he  thought  was  the  super- 
intendent of  the  defendant  company  at  Cleburne^  contending  that  the 
party  with  whom  he  had  the  conversation  was  not  shown  to  have  been 
an  ofScer  of  the  company,  and  was  therefore  not  authorized  to  bind  ii 
The  evidence  discloses  that  when  the  shipment  arrived  at  Cleburne,  the 

Slaintiff  asked  to  see  the  general  manager  of  the  company,  and  was 
irected  by  its  trainmen  to  his  office.  Upon  going  in  he  found  a  man 
there  whom  he  took  to  be  the  general  superintendent,  and  who  told  him 
he  was  the  superintendent.  This  man  was  at  work  in  the  office  and 
seemed  to  be  exercising  authority  and  giving  general  orders.  Witness 
then  told  him  that  he  wanted  to  talk  with  his  commission  merchant  at 
Ft.  Worth,  and  was  directed  by  him  to  the  phone,  and  that  after  talking 
with  his  merchant  over  the  phone  he  told  the  superintendent  that  he 
wanted  to  get  his  cattle  into  Ft.  Worth  in  time  to  be  sold  on  the  market 
of  that  day,  and  that  he  expected  them  to  put  him  there,  telling  him 
that  the  market  would  close  at  12  o'clock  that  day.  'The  superinten- 
dent told  me  that  I  had  plenty  of  time  to  get  to  Ft.  Worth  for  that 
day's  market,  and  he  would  see  that  I  got  there  in  time." 

We  think  this  evidence  was  admissible,  since  it  appears  that  the  party 
referred  to  as  its  superintendent  was  in  the  office  of  the  company,  act- 
ing for  it  at  the  time  the  conversation  occurred.  Even  if  it  were  error, 
it  seems  to  us  that  it  would  be  harmless,  for  the  reason  that  appellant 
had  already  contracted  to  deliver  the  cattle  in  time  for  said  market, 
and  this  statement  would  not  increase  its  liability  in  this  respect. 

After  a  consideration  of  the  remaining  assignments  of  error,  believ- 
ing that  there  is  no  merit  in  any  of  them  they  are  overruled,  and  the 
judgment  of  the  court  below  is  affirmed. 

Affirmed. 


HoxTSTON  &  Texas  Centrai,  Bailroad  Cohpany  et  al.  v.  G.  A. 

Keeling. 

Decided  June  18,  1908. 

1.— Hegligenee— Duty  Dependant  on  Kelatlon  of  Parties. 

A  railroad  mail  clerk  was  injured  by  the  movement  of  the  train  while  he 
was  alighting  therefrom  at  its  destination.  Held  that  another  road,  to  whieh 
he  did  not  sustain  the  relation  of  passenger,  was  not  liable  for  the  negligence 
of  its  employe,  present  with  a  truck  to  receive  the  mail  for  its  trains,  in  failing 
to  warn  plaintiff  of  the  coming  movement  of  the  train  from  which  he  was 
alighting.  No  duty  with  respect  to  plaintiff's  protection  from  such  injury  rested 
on  that  company. 


8. — Carrier  of  PaBsengers— Degree  of  Care. 

The  expression  "a  high  degree  of  care,**  in  defining  the  duty  of  a  carrier  to 
its  passengers,  was  indefinite  and  lacking  in  proper  limitation;  and  the  require- 
ment of  ''the  utmost  care"  was  erroneous.  The  demand  is,  the  care  which  a  veiy 
prudent,  cautious  and  competent  person  would  use  under  the  same  circumstances. 
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Appeal  from  the  County  Court  of  Harris  County.  Tried  below  before 
Hon.  A.  E.  Ammerman. 

Baker,  Botts,  Parker  £  Garwood,  for  Missouri,  E.  &  T.  By.  Co.  of 
Texas. 

Lane,  Jackson,  KeUey  &  WoUers,^foT  Houston  &  T.  C.  E.  Co. — ^The 
degree  of  care  which  the  defendants,  their  agents  and  employes  owed  the 
appellee,  if  any,  is  not  correctly  defined  by  the  use  of  the  words,  '^a 
high  degree  of  care.''  On  the  contrary,  the  degree  of  care  which  the 
M.  K.  &  T.  owed  the  defendant,  if  any,  is  properly  defined  as  ordinary 
care,  while  that  due  from  the  H.  &  T.  C.  Eailroad  Company,  if  any, 
is  properly  defined  as  that  which  very  cautious  persons  generally,  in 
their  line  of  business,  are  accustomed  to  use  under  similar  circum- 
stances. Eailroad  v.  Halloren,  53  Texas,  53;  Fordyce  v.  Withers,  1 
Texas  Civ.  App.,  544;  Houston  &  T.  C.  Ey.  Co.  v.  Dotson,  15  Texas 
Civ.  App.,  73 ;  International  &  G.  N.  Ey.  Co.  v.  Welch,  86  Texas,  203 ; 
Texas  &  P.  Ey.  Co.  v.  Miller,  79  Texas,  78,  82. 

The  court  erred  in  refusing  to  give  special  charge  No.  1,  requested 
by  this  defendant,  which  is  as  follows:  ^The  plaintiff  having  failed 
to  make  out  a  case  against  the  M.,  K.  &  T.  Ey.  Co.  of  Texas,  you  will 
return  your  verdict  in  favor  of  said  company.*'  This  charge  should 
have  been  given  because  the  evidence  wholly  fails  to  disclose  any  negli- 
gence on  the  part  of  the  servants  or  agents  of  the  defendant  M.  K.  & 
T.  Eailway  Company  of  Texas.  Texas  &  P.  Ey.  Co.  v.  Miller,  79  Texas, 
78,  82 ;  Thompson  on  Carr.  of  Pass.,  209. 

F.  F.  &  E.  T,  Chew  and  Mark  0.  Fakes,  for  appellee. — ^The  charge 
of  the  court  was  correct  in  defining  the  degree  of  care  due  the  plaintiff. 
Gallagher  v.  Bowie,  66  Texas,  266 ;  Hamilton  v.  Texas  &  P.  Ey.  Co., 
64  Texas,  254.    ' 

Under  the  pleadings  and  evidence  the  court's  definition  of  negligence 
was  favorable  to  both  defendants.  Gulf,  C.  &  S.  P.  By.  v.  McWhirty, 
77  Texas,  360 ;  Galveston  City  By.  Co.  v.  Hewitt,  67  Texas,  478. 

The  facts  of  this  case  show  that  at  the  place  where  the  plaintiff  was 
injured  was  used  as  a  joint  depot  of  both  of  the  defendants.  And  being 
a  joint  depot  both  of  the  defendants  would  owe  the  plaintiff  the  highest 
degree  of  care  to  prevent  his  injury.  The  trial  court  did  not  err  in  so 
instructing  the  jury.  The  following  cases  seem  to  decide  this  question : 
Chicago,  R  I.  &  T.  Ey.  v.  Ehodes,  35  Texas  Civ.  App.,  432-3;  San 
Antonio  &  A.  P.  By.  Co.  v.  Tumey,  33  Texas  Civ.  App.,  627;  Texas 
ft  P.  Ey.  Co.  v.  Dick,  26  Texas  Civ.  App.,  256 ;  Houston  &  T.  C.  Ey. 
Co.  v.  Batchler,  32  Texas  Civ.  App.,  14,  15,  18. 

LEVY,  Associate  Justice. — ^By  his  petition  appellee  sought  to  re- 
cover damages  against  the  Houston  &  Texas  Central  Eailroad  Company 
and  the  Missouri,  Kansas  &  Texas  Eailway  Company  of  Texas  for  an 
alleged  injury  claimed  to  have  been  received  by  him  while  attempting  to 
alight  from  the  mail  coach  of  a  Houston  &  Texas  Central  Eailway  Com- 
pimy's  passenger  train  at  Denison,  Texas,  having  made  the  run  as  a 
xailway  mail  derk.    In  accordance  with  the  verdict  of  a  jury  a  judgment 
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was  rendered  in  favor  of  the  appellee  jointly  against  each  appellant 
company. 

Each  appellant  has  filed  separate  assignments  of  error,  and  the  same 
will  be  here  disposed  of  separately. 

The  appellant,  the  Missouri,  Kansas  ft  Texas  Bailway  Company  of 
Texas,  in  its  seventh  assignment  of  error,  complains  of  the  refusal  of 
the  court  to  give  a  peremptoiy  instruction  to  the  jury  to  return  a  ver- 
dict in  its  favor.  Looking  to  the  petition  and  the  evidence  in  the  record, 
we  are  of  the  opinion  that  this  contention  should  be  sustained.  There 
is  no  evidence  in  the  record  to  show  that  the  appellee  occupied  the  posi- 
tion of  a  passenger,  or  that  that  relation  had  in  anywise  attached  with 
reference  to  the  M.  K.  ft  T.  Bdlway  Company  of  Texas.  He  was  not 
on  any  of  this  appellant's  trains,  nor  was  he  about  this  appellant's  trains, 
but  his  own  testimony  shows  that  he  was  cm  the  H.  ft  T.  C.  Railroad 
Company's  train  and  was  attempting  to  alight  from  this  train  at  the 
time  he  received  his  alleged  injuries,  and  that  it  was  while  thus  attempt- 
ing to  alight  that  he  claims  to  have  been  injured.  It  is  not  shown  in 
the  evidence  that  any  of  the  employes  of  the  M.  K.  ft  T.  Bailway  Com- 
pany of  Texas  had  anything  to  do  with  this  train.  While  Hubbard,  the 
man  who  was  handling  the  truck  on  which  appellee  had  unloaded  the 
mail,  was  an  employe  of  the  M.  K.  ft  T.  Bailroad,  yet  it  is  not  shown 
that  he  had  any  control  or  charge  of  this  H.  ft  T.  C.  train  in  any  way, 
or  that  he  had  any  duty  to  perform.  The  allegation  in  the  petition 
was  that  this  employe,  Hubbard,  was  negligent  in  failing  to  warn  the 
appellee  that  the  H.  ft  T.  C.  train  was  about  to  move  forward.  Under 
this  allegation  and  the  evidence  the  judgment  could  not  be  sustained 
against  the  M.  K.  ft  T.  Railway  Company.  Because  the  evidence  fails 
to  show  any  act  of  omission  by  any  servant  of  the  M.  K.  ft  T.  Railway 
Company  of  Texas  involving  any  breach  of  duty,  or  any  negligence, 
for  which  it  was  liable  to  appellee,  the  case  as  to  this  appellant  is  re- 
versed and  here  rendered  in  its  favor  with  all  costs  of  the  court  below 
and  this  court. 

The  appellant,  the  Houston  ft  Texas  Central  Railroad  Company,  in 
its  second,  fourth  and  sixth  assignments  of  error  complains  of  the  in- 
structions given  the  jury.  The  court  in  explaining  to  the  jury  the  de- 
gree of  care  which  the  appellant  and  its  employes  owed  the  appellee  at 
the  time,  stated :  '^In  the  discharge  of  his  duty  he  had  no  control  or 
management  of  said  train,  and  the  defendants,  their  agents  and  em- 
ployes owed  him  a  high  degree  of  care  to  prevent  his  injury  in  the  opera- 
tion of  said  train.  A  failure  to  use  this  high  degree  of  care  in  the  opera- 
tion of  said  train,  so  as  to  prevent  injury  to  plaintiff,  would  be  n^li- 
gence.'^  In  the  succeeding  paragraph,  in  applying  the  facts,  the  charge 
stated :  ''And  if  you  find  that  the  moving  of  said  train  was  negligence 
as  hereinbefore  defined,  you  will  find  for  the  plaintiff."  At  the  re- 
quest of  the  appellee  the  following  special  instruction  was  given  to  the 
jury:  'Tou  are  further  charged  that  as  said  mail  clerk  he  stood  in 
the  position  of  passenger  while  traveling  as  said  clerk  on  and  over  said 
defendant  road,  and  the  said  defendant  owed  him  the  duty  of  using  the 
utmost  care  for  his  safety  and  protection  while  he  was  so  traveling  as 
said  clerk  over  said  road  as  looking  to  his  safety  and  protection.'' 

Until  the  passenger  has  alighted  from  the  car  the  railroad  company  is 
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bound  to  exercise^  to  the  end  of  promoting  his  safety,  the  highest  de- 
gree of  care.  St.  Louis,  A.  &  T.  By.  v.  Pinley,  79  Texas,  85.  The 
expression,  "a  high  degree  of  care,''  however,  does  not  correctly  express 
the  rule.  The  essential  part  of  the  definition  is  omitted.  To  use  the' 
expression  **the  highest  degree  of  care''  as  a  formulated  rule  in  instruct- 
ing the  juiy,  it  would  be  lacking  in  definiteness  and  the  proper  limi- 
tation. By  reason  of  its  indefiniteness  it  might  mean  one  thing  to  one 
juror  and  quite  a  different  thing  to  another  juror.  To  give  clearness 
and  definiteness,  as  well  as  the  proper  limitation,  this  degree  of  care 
has  been  described  as  the  care  ^ Vhich  a  very  cautious,  prudent  and  com- 
petent person  would  exercise  under  the  same  circumstances.''  Houston 
&  T.  C.  By.  V.  Dotson,  15  Texas  Civ.  App.,  73;  International  &  G.  N. 
By.  V.  Halloren,  53  Texas,  46;  Gary  v.  Gulf,  C.  &  S.  P.  By.,  42  S. 
W.,  676;  Fordyce  v.  Withers,  1  Texas  Civ.  App.,  544.  Because  such 
instruction  as  given  was  misleading  it  constitute  reversible  error.  In- 
ternational &  G.  N.  By.  V.  Welch,  86  Texas,  203.  That  the  special  in- 
struction reqiiiring  '^utmost  care"  was  erroneous,  see  By.  v.  Welch, 
supra. 

The  other  errors  assigned  are  not  here  considered  because  not  likely 
to  occur  upon  another  trial. 

The  case  was  ordered  reversed  and  rendered  as  to  the  appellant,  the 

IL  K.  &  T.  Bailway  Company  of  Texas,  and  reversed  and  remanded 

for  another  trial  as  to  the  H.  &  T.  C.  Bailroad  Company. 

Reversed  and  rendered  in  favor  of  defendant  M,,  K,  £  T.  By,  Co.  of 

Texas.  Reversed  and  remanded  as  to  Houston  &  T.  C.  B.  Co. 

Note. — Compare  Houston  ft  T.  C.  B.  Co.  v.  Keeling,  102  Texas,  521, 
decided  by  the  Supreme  Court  on  certified  questions.  Appellee's  motion 
for  rehearing  was  thereafter  overruled  October  14,  1909,  the  evidence 
being  held  insu£Scient  to  sustain  a  recovery  by  him  against  the  Houston 
ft  T.  C.  By.  Co. 


Sam  Spikes  v.  T.  T.  Howabd,  Administbatob. 

Decided  June  19,  1908. 

Iw— Trespass  to  Try  Title— TUlng  Abttraot  of  Title— Aisiffximent  of  Irror. 

In  a  suit  of  trespass  to  try  title  an  assignment  of  error  based  upon  the 
admission  in  evidence  of  plaintiff's  title  papers  over  defendant's  objection  that 

J  Plaintiff  failed  to  file  an  abstract  of  his  title  within  twenty  days  after  demand 
or  the  same,  is  insufRcient  when  the  statement  under  the  assignment  fails 
to  show  that  the  abstract  was  not  filed  after  the  twenty  days  by  permissiott  of 
the  court  upon  good  cause  shown,  as  provided  by  the  statute. 

S.— Brief— Bnle  81. 

An  assignment  of  error  will  not  be  considered  when  not  followed  by  a  sup- 
porting statement  from  the  record,  as  required  by  rule  31. 

tr-JtiUl — Bequeiting  Charge  after  Ketirement  of  Jury. 

The  refusal  of  the  trial  court  to  give  a  special  charge  requested  after  the 
jury  had  retired,  will  not  be  cause  for  reversal  in  the  absence  of  a  statement 
mider  the  assignment  showing  what  the  special  charge  contained,  or  that  there 
was  any  evidence  in  the  case  which  called  for  or  authorised  the  giving  of  the 
requested  charge,  and  nothing  showing  why  the  party  oould  not  have  prepared 
and  presented  the  charge  before  the  jury  retired. 
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4. — ^Admiaittrator— Bight  to  Sue. 

In  the  absence  of  a  plea  challenging  his  right  to  sne  in  such  eapacity,  ao 
administrator  may  maintain  a  suit  of  trespass  to  try  title  without  introducing 
evidence  of  his  appointment  as  administrator  and  his  right  to  sue  in  that 
capacity. 

Appeal  from  the  District  Court  of  Newton  County.  Tried  below 
before  Hon.  W.  B.  Powell. 

B.  E.  Moore,  for  appellant. 

c7.  £.  West,  Jno,  Hamman  and  John  B,  Warren,  for  appellee. 

PLEASANTS,  Chief  Justice. — ^This  is  an  action  of  trespass  to  try 
title  brought  by  appellee  as  administrator  of  the  estate  of  C.  H.  Howard, 
deceased,  against  appellant  and  Boy  Cooper  to  recover  a  tract  of  320 
acres  of  land  out  of  the  Seth  Swift  league  in  Newton  County.  The 
defendant  Cooper  filed  a  disclaimer.  Appellant  answered  by  plea  of 
not  guilty,  and  plea  of  limitation  of  ten  years  as  to  the  northwest  half 
of  the  land  in  suit.  The  trial  in  the  court  below  by  a  jury  resulted  in 
a  verdict  and  judgment  in  favor  of  plaintiff  as  administrator  for  all 
of  the  land. 

The  first  assignment  of  error  presented  in  appellant's  brief  is  as 
follows : 

^The  court  erred  in  permitting  in  evidence  a  copy  of  patent  and 
deed  from  lidia  C.  Swift  et  al.  to  T.  T.  Howard,  temporary  administra- 
tor, over  defendant's  objection,  because  defendant  has  given  proper  no- 
tice to  plaintiff  to  file  his  abstract  of  title  upon  which  he  relies,  and 
that  said  abstract  was  filed  more  than  20  days  after  plaintiff  received 
said  notice,  the  defendant  then  and  there  offering  to  show  the  court 
that  said  notice  was  served  and  that  the  abstract  was  filed  more  than  20 
days  after  plaintiff  received  said  notice,  and  the  plaintiff  not  offering 
to  show  the  court  any  reason  why  said  abstract  was  not  sooner  filed. 
This  assignment  is  a  proposition  itself.  Statement  as  heretofore  given 
and  expressed  in  bills  of  exception  1  and  2,  trans.  16.'' 

The  previous  statement  referred  to  in  refei^nce  to  this  matter  is  as 
follows : 

"Plaintiff  over  defendant's  objections,  introduced  title  to  the  land, 
that  notice  by  the  defendant  has  been  served  upon  plaintiff  to  file  ab- 
stract of  his  title  which  he  did  not  do  as  required  by  law.  Defendant  ex- 
cepted to  same.     (See  bill  of  exceptions  1  and  2,  trans.  16.)" 

If  this  statement  is  sufficient  to  require  a  consideration  of  the  as- 
signment we  do  not  think  it  shows  that  the  court  erred  in  overruling 
the  objection  to  the  admission  in  evidence  of  the  patent  and  deed.  The 
statute  provides  that  "such  abstract  of  title  shall  be  filed  with  the  papers 
of  the  cause  within  twenty  days  after  the  service  of  the  notice  or  within 
such  further  time  as  the  court,  on  good  cause  shown,  may  grant."  Art. 
5261,  ^yles  Statutes.  The  statement  does  not  show  that  the  abstract 
was  not  filed  by  permission  of  the  court  upon  good  cause  shown  as  pro- 
vided in  the  statute  above  quoted,  and  in  the  absence  of  such  showing 
we  can  not  say  that  the  trial  court  erred  in  permitting  plaintiff  to  intro- 
duce his  deeds  in  evidence. 
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The  next  five  assignments  presented  in  appellant's  brief  will  not  be 
considered  because  none  of  them  is  followed  by  a  supporting  statement 
from  the  record  as  required  by  rule  31. 

The  eighth  assignment  (seventh  in  the  brief)  with  its  accompanying 
statement  is  as  follows : 

"The  court  erred  in  refusing  to  give  to  the  jury  defendant's  special 
charge  one,  because  the  defendant  did  not  have  the  opportunity  to  pre- 
pare and  present  same  before  the  juiy  retired,  and  said  special  charge 
was  called  for  by  the  evidence^  and  the  main  charge  does  not  cover  same. 


ff  I 


'Statement — The  court  gave  as  his  reason  for  not  giving  this  charge 
because  the  jury  had  retired  ten  minutes  and  was  covered  by  his  main 
charge." 

The  statement  imder  this  assignment  is  clearly  insufficient.  If  we 
go  to  the  record,  which  we  are  not  required  to  do,  to  find  out  what  the 
special  charge  contained,  there  is  nothing  in  the  statement  showing  that 
there  was  any  evidence  in  the  case  which  called  for  or  authorized  the 
giving  of  the  requested  instruction  and  nothing  showing  why  the  de- 
fendant could  not  have  prepared  and  requested  the  court  to  give  the 
instruction  before  the  jury  retired.  The  assignment  can  not  be  consid- 
ered. 

The  remaining  assignment  can  not  be  sustained.  The  regularity  of 
the  proceedings  in  the  probate  court  under  which  the  plaintiff  as  ad- 
ministrator of  the  estate  of  C.  H.  Howard  was  authorized  to  purchase 
the  land  in  this  suit,  does  not  affect  the  title  to  the  land  in  said  ad- 
ministrator, and  can  not  be  inquired  into  in  this  case.  Appellee  suing 
as  administrator  was  not  required,  in  the  absence  of  a  plea  challenging 
his  right  to  sue  in  such  capacity,  to  introduce  any  evidence  showing  his 
appointment  as  administrator  and  his  right  to  sue  in  that  capacity. 
Dolson  V.  De  Ganahl,  70  Texas,  620. 

The  judgment  of  the  court  below  is  affirmed. 

Affinned. 


C.  T.  Walesb  et  al.  v.  Texas  &  New  Orleans  Bailboad  Company. 

]>ecided  June  19,  1908. 

1. — Peremptory  Cliarge— Presumption. 

In  the  absence  of  a  proper  assignment  of  error  showing  why  such  a  charge 
was  error,  the  presumption  will  be  indulged  that  the  pleading  and  evidence 
authorized  the  trial  court  to  give  a  peremptory  charge  for  a  party  to  the 
suit^  and  errors  of  procedure  committed  during  the  trial  will  not  be  cause  for 
reversal  of  the  judgment. 

8. — Same— Burden  upon  Appellant. 

Where,  in  a  suit  against  a  railroad  company  for  damages  for  personal  in- 
juries, the  company  interposes  several  distinct  defenses,  and  the  court  gives 
a  peremptory  charge  for  the  defendant,  if  the  evidence  upon  any  one  of  the 
defenses  justified  such  a  charge,  the  judgment  should  not  be  reversed;  and  the 
burden  is  upon  the  appellant  to  show  by  proper  assignment  that  such  a  charge 
was  not  justified  by  the  evidence  upon  any  of  the  issues. 

Zd — ^Appeal — ^Brlef — ^Assignment  of  Error — Statement. 

An  assignment  of  error  yrhii^  is  pot  followed  in  the  brief  by  a  proper 
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statement  of  the  evidence  in  the  record,  will  not  be  considered  on  appeal.    Bnle 
applied. 

4. — ^Trial — ^Praetioe. 

The  hearing  and  consideration  of  exceptions  to  pleading  when  such  exeep- 
tions  were  filed  out  of  due  order,  is  harmless  error  when  it  appears  that  tlie 
exceptions  were  all  overruled. 

5.-— 4tome. 

Overruling  an  exception  to  a  particular  paragraph  of  an  answer,  even 
though  the  exception  is  well  taken,  is  proper  when  tiie  defect  in  the  particular 
paragraph  referred  to  in  the  exception  is  cured  by  the  allegations  of  another 
paragraph. 

6. — ^Fellow  Serrant — Statute  Conitmed. 

The  employes  of  an  independent  contractor  engaged  in  building  treaties, 
cattle  guardis,  fences,  houses,  etc.,  for  a  railroad  company,  are  not  ''engaged 
in  the  work  of  operating  the  cars,  locomotives  or  trains"  of  the  railroad  com- 

any,  within  the  purview  of  articles  4660f,  4660g  and  4560h  of  the 

ivil  Statutes. 


£' 


7. — ^Trial — ^Admiision  of  Syidence— Defective  Bill  of  Exception. 

When  a  bill  of  exception  to  the  exclusion  of  testimony  fails  to  state  what 
objection  was  made  to  the  testimony  and  the  ground  upon  which  it  waa  ex> 
eluded,  an  assignment  of  error  based  thereon  will  be  overruled. 

8. — ^Appeal — ^Assignment  of  Error. 

An  assignment  of  error  that  "The  court  erred  in  overruling  appellants' 
motion  for  a  new  trial  for  the  reasons  assigned  therein,"  is  too  general,  and 
will  not  be  considered  when  many  grounds  for  new  trial  are  urged  in  the 
motion. 

9. — ^Independent  Contractor — ^Negligence. 

A  railroad  company  is  not  liable  for  the  death  of  an  employe  of  an  inde- 
pendent contractor  caused  by  the  negligence  of  such  oontraetor  or  the  co-en- 
ployes  of  the  deceased. 

Appeal  from  the  District  Court  of  Naoogdoches  County.    Tried  below 
before  Hon.  Tom  G.  Davis. 

Ingrdham,  Middlebrooh  &  Hodges,  for  appellants. 

Baker,  Botts,  Parker  dk  Oarwood  and  Blount  dk  Oarrison,  for  appellee. 


BEESE,  Associate  Justice. — ^This  is  a  suit  by  C.  T.  Walker, 
of  T.  L.  Walker,  suing  for  herself  and  their  minor  children,  to  reoover 
of  the  Texas  &  New  Orleans  Bailroad  Company  damages  in  the  sum 
of  $25,000  for  the  death  of  the  said  T.  L.  Walker,  whidi  is  alleged  to 
have  been  caused  by  the  negligence  of  defendant.  The  court  ins^cted 
the  jury  to  return  a  verdict  for  defendant,  and  from  the  resulting  judg- 
ment for  defendant,  their  motion  for  a  new  trial  having  been  overruled, 
plaintiffs  appeal. 

Unless  there  is  a  proper  assignment  of  error  which  we  can  consider, 
and  under  which  we  can  declare  that  this  charge  viras  error,  we  must 
conclude  that  the  evidence  authorized  the  charge  under  some  one  or 
more  of  the  issues.  In  such  case  we  would  have  to  hold  that  under 
the  pleadings  and  evidence  no  other  verdict  could  have  been  properly 
rendered,  and  that  therefore  the  judgment  should  not  be  reversea  for 
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6ROT8  committed  upon  the  trial.  The  trial  court  was  not  authori^ 
to  instruct  the  jury  to  return  a  verdict  for  the  defendant  unless  the 
evidence  was  of  such  a  character  that,  as  matter  of  law,  no  other  verdict 
could  be  rendered.  Until  the  contrary  is  shown,  we  must  assume  that 
the  state  of  the  evidence  authorized  the  court  to  instruct  a  verdict  for 
defendant,  and  in  such  case  the  judgment  will  not  be  reversed  for  errors 
in  procedure. 

La  addition  to  the  general  denial,  defendant  set  up  the  defenses :  that 
the  death  of  Walker  was  caused  by  the  negligence  of  a  fellow-servant, 
contributory  negligence,  assumed  risk,  and  that  deceased  was  at  the 
time  of  the  accident  in  the  service  of  one  Maurice,  and  engaged  in  the 
performance  of  his  duties  in  such  employment;  that  Maurice  was  en- 
gaged in  the  prosecution  of  certain  work  for  defendant  as  an  independ- 
ent contractor,  and  that  the  persons  engaged  with  him  in  the  work  in 
which  deceased  received  his  injury  and  whose  negligence  is  alleged  to 
have  caused  his  death  were  likewise  employes  of  Maurice  under  said  in- 
dependent, contract,  and  that  defendant  was  in  no  way  liable  for  the 
acts  of  said  Maurice  or  his  employes. 

If,  upon  either  of  these  issues,  the  evidence  was  such  as  to  authorize 
the  charge  of  the  court,  the  judgment  should  not  be  reversed.  It  is 
therefore  essential  that  appellants,  in  order  to  have  this  judgment  re- 
versed, should  show  by  proper  assignment  or  assignments  of  error  that 
the  charge  can  not  be  sustained  upon  any  of  the  issues  presented.  Lack- 
ing this,  other  errors  are  mere  harmless  abstractions. 

The  fourteenth  assignment  of  error,  and  the  statement  thereunder, 
are  as  follows : 

'^The  court  erred  in  his  charge  to  the  jury  in  the  following  words, 
viz.:  'Gentlemen  of  the  jury,  you  are  charged  in  this  case  to  return  a 
verdict  for  the  defendant.' 

'^Because  such  charge  was  unauthorized  by  the  evidence;  because  it 
was  the  province  of  the  juiy  and  not  the  court  to  determine  the  ques- 
tion of  liability  of  the  defendant. 

''Because  there  was  no  legal  evidence  in  the  case  to  authorize  it; 
because  each  and  every  material  allegation  in  plaintiffs'  petition  was 
most  strongly  proven  by  the  evidence.  Because  the  court  erred,  taking 
all  the  evidence  in  the  case  together,  it  is  not  such  character  that  there 
is  no  room  for  ordinary  minds  to  differ  as  to  the  conclusion  to  be  drawn 
from  it. 

"And  this  fourteenth  assignment  of  error  is  submitted  as  a  proposi- 
tion.'' 

Siaiement, — ^"The  contract  on  close  inspection  shows  that  defend- 
ant was  not  only  interested  in  the  result  of  the  work,  but  the  veiy  man- 
ner of  it;  and  the  material  used  in  the  construction  of  the  work,  and 
was  done  and  to  be  done  under  the  direction  of  Mr.  Lamb,  the  defend- 
ant engineer. 

"Also  it  shows  said  engineer  shall  inspect,  examine  and  pass  upon, 
approve,  accept  or  reject  the  work  or  materi&l,  whose  decision  will  be 
final  upon  all  matters  between  Maurice  and  defendant,  thereby  showing 
that  defendant  and  Maurice  were  equally  interested^  ind  were,  so  to 
Bpetk^  partners. 
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^^And  also  the  testimony  showing  that  the  defendant  was  the  owner 
of  the  work  controlling  it,  and  had  the  supervision  of  it,  thereby  estab- 
lishing the  relation  of  master  and  servant  between  Maurice  and  defend- 
ant company.^' 

U  the  aisignment  can  be  properly  presented  as  a  proposition,  the 
statement  under  it  is  obviously  insufficient.  No  reference  is  made  to 
the  evidence  upon  any  issue  except  that  presented  by  the  plea  that 
Maurice  is  an  independent  contractor.  From  all  that  appears  or  is 
suggested,  the  evidence  upon  each  of  the  other  issues  may  have  re- 
quired the  charge  that  was  given.  In  order  to  sustain  the  assignment 
we  would  be  compelled,  with  no  assistance  from  the  brief,  to  go  through 
the  entire  record  to  be  able  to  understand  the  state  of  the  evidence  upon 
the  other  issues.    An  assignment  so  presented  can  not  be  considered. 

The  sixteenth  assignment  of  error  and  accompanying  statement  are 
as  follows: 

*'The  court  erred  in  its  charge  to  the  jury  in  the  following  words: 
'Gentlemen  of  the  jury,  you  are  charged  in  this  case  to  return  a  verdict 
for  the  defendant.' 

^'Because  taking  all  the  evidence  in  the  case  together,  it  is  not  of 
such  character  that  there  is  no  room  for  ordinary  minds  to  differ  as  to 
the  conclusion  to  be  drawn  from  it.  And  the  sixteenth  assignment  of 
error  is  here  submitted  as  a  proposition  under  the  sixteenth  assignment 
of  error  of  appellants.^' 

Statement — ^*'The  testimony  being  conflicting  as  to  every  material 
point,  and  strongly  in  support  of  plaintiff's  cause  of  action  upon  eveiy 
question  presented  by  the  pleadings,  it  was  error  for  the  court  to  so  in- 
vade the  province  of  the  jury.*' 

The  statement  is  correct  as  a  proposition,  but  as  a  statement  it  is 
entirely  insufficient.  It  can  not,  by  any  latitude  of  construction,  be 
considered  "a  brief  statement,  in  substance,  of  such  proceedings,  or  part 
thereof,  contained  in  the  record,  as  will  be  necessary  and  sufficient  to 
explain  and  support  the  proposition,''  as  is  required  by  rule  31. 

These  are  the  only  assignments  of  error  which  assail  the  charge  of 
the  court.  Appellee  makes  rigorous  objection  to  their  consideration, 
which  must  be  sustained.  In  the  view  we  take,  there  being  no  assign- 
ment of  error  to  the  peremptory  charge  so  presented  as  to  require  con- 
sideration, other  errors  would  not  require  a  reversal  if  properly  pre- 
sented. (Heirs  of  Webb  v.  Kirby  Lumber  Co.,  20  Texas  Ct.  Rep.,  543.) 
Other  assignments  will,  however,  be  disposed  of. 

The  first  assignment  of  error  assails  the  ruling  of  the  court  in  over- 
ruling plaintiffs'  first  special  exception  to  defendant's  second  amended 
original  answer,  and  in  hearing  the  said  special  exceptions,  because  not 
filed  in  due  order  of  pleadings.  It  is  a  sufficient  answer  to  the  assign- 
ment that  the  special  exceptions  of  defendant  referred  to  were  all  over- 
ruled. 

The  second  assignment  of  error  is  that  the  court  erred  in  overruling 
the  plaintiffs'  exceptions  to  the  defendant's  first  special  plea  in  its  second 
amended  original  answer,  because  the  plea  referred  to  does  not  show 
the  nature  of  the  contract  between  defendant  and  Maurice.  The  state- 
ment under  the  assignment,  which  is  submitted  as  a  proposition,  is  that 
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the  special  plea  of  the  defendant,  number  1,  does  not  show  in  any  man- 
ner the  contract  between  Maurice  and  defendant. 

Pretermitting  any  criticism  of  the  statement  as  insufiScient,  the  para- 
graph of  defendant's  answer  following  the  one  at  which  the  exception 
is  leveled,  contains  a  sufficiently  full  statement  of  the  terms  of  the  con- 
tract.    The  assignment  is  without  merit. 

The  third  assignment  is  addressed  to  the  alleged  error  of  the  court  in 
overruling  plaintiffs'  special  exception  to  the  defendant's  second  special 
plea  in  its  second  amended  answer.  The  assignment  presents  no  error 
and  is  overruled. 

The  sixth  assignment  complains  that  the  court  erred  in  overruling 
plaintiffs'  special  exception  to  the  fifth  special  plea  of  defendant  in  its 
second  amended  original  answer  to  plaintiffs'  amended  petition,  because 
if  the  deceased  was  killed  by  a  fellow  servant's  negligence  it  would  be 
no  defense  to  the  action,  whether  Maurice  was  or  not  an  independent 
contractor.  The  allegations  of  the  answer,  sustained  by  the  evidence, 
were  that  Maurice  was  engaged  in  the  work  of  building  ^'all  trestles, 
roadway  buildings,  cattle  guards,  fences,  water  tanks,  pump  houses, 
etc.,  along  defendant's  line  of  railroad  then  in  process  of  construction; 
that  defendant  was  to  furnish  material  for  the  work  to  be  delivered  at 
site  of  station  either  on  cars  or  by  wagons,  and  that  at  the  time  of 
the  accident  deceased  Walker  with  his  coemployes  were  engaged  in  uu; 
loading,  from  a  car  of  defendant,  some  heavy  timbers  furnished  for  the 
work."  They  were  not  "engaged  in  the  work  of  operating  the  cars, 
locomotives  or  trains"  of  defendant,  as  provided  in  article  4560f,  Re- 
vised Statutes.  The  statute  referred  to  has  no  application,  and  defend- 
ant would  not  be  liable  if  the  death  of  Walker  was  caused  by  the  negli- 
gence of  a  fellow-servant,  as  defined  in  articles  4560g  and  4560h,  Re- 
vised Statutes.  The  assignment  can  not  be  sustained.  (Gulf,  C.  & 
S.  P.  R.  R.  Co.  V.  Johnson,  98  Texas,  76,  on  rehearing.    Error  refused.) 

The  seventh,  eighth,  ninth  and  tenth  assignments  of  error  complain 
of  the  ruling  of  the  court  in  sustaining  defendant's  objections  to  cer- 
tain testimony.  The  bills  of  exception  taken  by  appellants  fail  to  state 
the  objection  made  to  the  testimony  and  the  grounds  upon  which  it  was 
excluded.  For  this  reason  we  cannot  revise  the  action  of  the  trial  court, 
and  can  not  hold  that  any  error  was  committed  by  the  rulings  indicated. 
(Endick  v.  Endick,  61  Texas,  560;  Arambula  v.  Sullivan,  80  Texas, 
618.)  The  questions  asked  the  witnesses,  referred  to  in  the  seventh, 
eighth  and  ninth  assignments,  were  clearly  leading.  In  addition,  that 
referred  to  in  the  ninth  assignment  was  objectionable  as  calling  for  the 
conclusion  of  the  witness.  In  substance  and  effect  the  witness  was  asked 
whether  the  deceased  was  guilty  of  negligence.  The  testimony  sought 
to  be  elicited,  referred  to  in  the  tenth  assignment,  was  irrelevant  and 
immaterial.  It  was  intended,  we  suppose,  to  bear  upon  the  issue  as 
to  whether  or  not  Maurice  was  engaged  in  the  prosecution  of  work  as 
an  independent  contractor.  This  could  not  be  shown  by  the  under- 
standing of  the  men  in  the  face  of  the  written  contract  between  Maurice 
and  the  defendant.  None  of  the  statements  from  the  record  accom- 
panying these  assignments  are  sufficient.  The  assignments  are  over- 
ruled. 

There  was  no  error  in  overruling  the  objection  to  the  testimony  re- 
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ferred  to  in  the  eleventh  assignment.  The  statement  accompanying  the 
assignment  is  as  follows :  ''The  witness  was  only  giving  his  opinion  and 
was  not  testifying  from  his  own  knowledge,  but  hearsay.''  The  testi- 
mony is  not  obj^ionable  on  either  ground.  There  is  no  merit  in  the 
assignment. 

The  twelfth  assignment  complains  of  the  ruling  of  the  court  in  admit- 
ting in  evidence,  over  plaintiffs'  objection,  the  written  contract  between 
F.  W.  Maurice  and  defendant.  One  of  the  objections  to  this  evidence 
was  that  the  execution  of  the  contract  was  not  proven.  The  terms  of 
the  contract  are  not  set  out  in  the  assignment,  nor  in  the  accompanying 
statement.  So  far  as  the  brief  of  appellants  is  concerned  we  are  left 
entirely  to  conjecture  as  to  the  nature  of  this  contract  or  its  bearing 
upon  the  issues  presented.  The  bill  of  exceptions  is  a  part  of  the  state- 
ment of  facts,  from  which  it  appears  that  the  instrument  is  a  contract 
between  the  Texas  &  New  Orleans  Railroad  Company  and  F.  W. 
Maurice.  The  objections  to  its  introduction  are,  (1)  that  it  was  not 
the  original  contract;  (2)  that  there  was  no  proof  of  its  execution; 
(3)  that  it  was  immaterial  and  wholly  irrelevant,  and  (4)  that  it  did 
not  bind  plaintiff.  The  proposition  and  statement  under  the  assign- 
ment are  confined  to  the  objection  that  the  execution  of  the  contract 
was  not  proven.  The  statement  is  as  follows:  ''There  was  no  proof 
of  the  execution  of  the  contract,  and  its  introduction  upon  this  ground 
was  objected  to  by  appellants,  and  the  objection  overruled  by  the  court, 
and  the  same  admitted  by  the  court.'' 

The  objection  that  the  execution  of  the  contract  was  not  proven  must 
be  sustained.  It  is  admitted  by  appellee  in  its  brief  that  there  is  in 
the  record  no  evidence  of  its  execution  which  was  necessary  to  entitle 
it  to  be  admitted  as  evidence  as  against  one  not  a  party  to  the  contract 
(Betterton  v.  Echols,  85  Texas,  212;  Martinez  &  Bros.  v.  Peterson,  8 
Texas  Ct.  Rep.,  915.)  This,  however,  will  not  require  a  reversal  of  the 
judgment  in  the  view  we  take  of  the  absence  of  any  proper  assignment 
assailing  the  charge  of  the  court  directing  a  verdict  for  defendant. 

The  fifteenth  assignment  is  as  follows:  "The  court  erred  in  over- 
ruling plaintiffs'  motion  for  a  new  trial  for  the  reasons  assigned  there- 
in." There  are  many  grounds  urged  in  the  motion.  The  assignment 
is  too  general  and  can  not  be  considered.  (Mayer,  Kahn  &  Freiberg 
V.  Duke,  72  Texas,  449;  Bumpass  v.  Morrison,  70  Texas,  758;  O'NeiD 
V.  Wills  Point  Bank,  67  Texas,  36.) 

The  thirteenth  assignment  of  error  complains  of  the  admission  of 
testimony  over  appellants'  objection.  The  bill  of  exceptions  does  not 
show  what  were  the  grounds  of  objection  urged  to  the  testimony.  The 
assignment  is  otherwise  without  merit. 

The  seventeenth  assignment  is  overruled.  The  objection  stated  to 
the  admission  of  the  contract,  if  tenable  at  all,  would  go  to  its  legal 
effect  and  not  to  its  admissibility. 

We  have  examined  the  contract  introduced  in  evidence  between  P. 
W.  Maurice  and  the  Texas  &  New  Orleans  Railroad  Company.  Under 
its  terms  Maurice  was  an  independent  contractor  in  the  matter  of  the 
work  to  be  done  by  him,  and  not  an  employe,  agent  or  servant  of  the 
railroad  company.  (Smith  v.  Humpheryville,  19  Texas  Ct.  Rep.,  636. 
Writ  of  error  refused.)     If  the  deceased,  Walker,  was  employed  by 
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Manrice  and  was  engaged  at  the  time  he  was  killed^  in  the  work  then 
being  done  by  Maurice  under  the  contract  aforesaid,  and  his  death  was 
caused  by  the  negligence  of  Maurice,  or  other  employe  of  Maurice,  en- 
gaged in  this  work  along  with  Walker,  the  defendant  would  not  be  lia- 
ble. 

For  the  reasons  indicated  in  this  opinion  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  P.  T.  Ivy  v.  S.  Ivyet  al. 

Decided  June  19,  1908. 

1.— Appeal — Statement  of  Facta — ^Aot  of  1907. 

Since  the  taking  effect  of  the  Act  of  1907,  a  statement  of  facts  consisting 
of  the  stenographer's  notes  in  full,  containing  questions  and  answers,  and  not 
in  narrative  form,  will  be  stricken  out  on  motion  in  the  appellate  court. 

SL — Appeal — ^Absence  of  Statement  of  Facts — ^Assignments  of  Error. 

In  the  absence  of  a  statement  of  facts,  errors  assigned  to  the  giving  and 
refnsal  of  charges  and  the  admission  or  exclusion  of  evidence  can  not  usually 
be  considered  on  appeal.  But  where  the  excluded  evidence  appears  material 
and  relevant  to  the  issues  under  any  probable  state  of  the  testimony,  and 
where  the  ground  of  objection  is  one  that  is  not  tenable,  an  exception  is  rec- 
ognized and  allowed.  An  assignment  of  error  based  upon  the  exclusion  of 
evidence  considered,  and  held  to  come  within  the  exception. 

S. — Action  Between  Heirs — ^Transaction  with  Decedent — Statnte  Construed. 

Where,  in  an  action  between  heirs,  the  plaintiffs  take  the  ex  parte  deposi- 
tion of  the  defendant,  one  of  the  heirs,  as  to  transactions  between  himself  and 
the  decedent,  and  the  plaintiffs  decline  to  read  said  deposition  in  evidence  on 
the  trial,  the  defendant  has  the  right  to  introduce  it.  He  will  be  consid- 
ered as  called  by  the  opposite  party  to  testify  concerning  said  matters,  as  pro- 
vided by  article  2302,  Rev.  Stats. 

4. — ^Trlal — ^Improper  Eemarks  of  Counsel. 

A  trial  court  should  not  permit  disparaging  remarks  by  opposite  counsel 
concerning  the  introduction  of  evidence  when  said  evidence  was  relevant  and 
competent  and  admitted  under  the  ruling  of  the  court. 

5. — Disclaimer  after  Judgment'-Case  Distinguished. 

In  an  action  of  trespass  to  try  title  and  partition,  it  was  not  reversible 
error  that  an  intervener  m  the  case  was  allowed  to  file  a  disclaimer  as  to  any 
interest  in  the  land,  in  favor  of  another  party,  after  verdict  rendered  and 
pending  a  motion  for  new  trial,  and  that  the  land  was  awarded  to  the  party  in 
whose  favor  the  disclaimer  was  filed.  Ft.  Worth  &  D.  C.  Ry.  v.  Wilson,  85 
Texas,  516,  distinguished. 

6. — Limitation — Cancellation  of  Deed. 

To  an  action  to  cancel  a  deed  upon  the  theory  that  it  was  never  intended 
by  the  parties  thereto  to  take  effect  as  a  conveyance,  the  statute  of  limi- 
tation ordinarily  applicable  to  suits  to  cancel  deeds,  would  not  apply. 

7. — Oanoellation  of  Deed — ^Parol  Evidence. 

To  an  action  to  cancel  a  deed  on  the  ground  that  it  was  given  to  sub- 
serve only  a  temporary  purpose  and  was  not  intended  by  the  parties  thereto 
as  an  absolute  conveyance  of  the  land,  parol  evidence  is  admissible  to  prove 
such  facts,  and  this,  without  violating  the  general  rule  with  regard  to  con- 
tradicting the  terms  of  a  written  instrument  by  parol. 
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Appeal  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  W.  P.  Hamblen. 

W,  0,  Love,  R.  J.  Channell  and  Hogg,  Oill  &  Jones,  for  appellant. — 

The  deed  was  in  terms  unambiguous  and  absolute  and  on  its  face 
unequivocally  expressed  an  intention  on  the  part  of  Elizabeth  Ivy  to 
convey  to  J.  F.  Y.  Ivy,  the  appellant  here,  a  fee  simple  title  to  the  land 
in  controversy,  and  there  being  no  proof  of  fraud  or  mistake  in  the  in- 
sertion of  the  recitals  in  the  deed,  parol  evidence  was  not  admissible  to 
show  that  the  maker  of  the  deed  did  not  intend  to  convey  the  land  to  the 
grantee  named  therein.  Kahn  v.  Kahn,  94  Texas,  114,  117;  Boyd  v. 
Boyd,  78  S.  W.,  39,  40;  McClendon  v.  Brockett,  32  Texas  Civ.  App., 
150;  Lott  V.  Kaiser,  61  Texas,  665;  Lambert  v.  McClure,  34  S.  W.,  973; 
East  Texas  Fire  Ins.  Co.  v.  Clarke,  1  Texas  Civ.  App.,  238 ;  Van  Hook 
V.  Simmons,  25  Tex.  Supp.,  323;  Heflfron  v.  Cunningham,  76  Texas, 
319;  Sanborn  v.  Murphy,  86  Texas,  437;  Hart  v.  Bust,  46  Texas,  556; 
Byars  v.  Byars,  11  Texas  Civ.  App.,  565. 

The  court  erred  in  refusing  to  give  in  charge  to  the  jury  special 
charge  No.  5,  asked  by  defendant,  as  follows :  "You  are  instructed  that 
in  order  for  the  plaintiffs  to  recover  in  this  cause,  it  will  be  necessary 
to  cancel  the  deed  executed  by  Elizabeth  Ivy  to  the  defendant,  which 
they  seek  by  their  pleadings  to  do.  With  reference  to  this,  you  are  in- 
structed that  that  part  of  the  plaintiffs*  suit  by  which  they  seek  to  can- 
cel said  deed  is  barred  by  the  statute  of  limitation,  and  you  will,  there- 
fore, return  a  verdict  for  the  defendant.''  Revised  Statutes,  art.  3358; 
McCampbell  v.  Durst,  15  Texas  Civ.  App.,  522;  Chicago,  T.  &  M.  C. 
By.  Co.  V.  Titterington,  84  Texas,  218,  223 ;  Gans  v.  Marx,  61  S.  W., 
527;  Groesbeck  v.  Crow,  91  Texas,  74. 

When  appellees  propounded  ex  parte  interrogatories  to  appellant  with 
reference  to  a  transaction  with  deceased,  they  thereby  "examined  the 
opposing  party  as  a  witness,'*  and  "called  him  to  testify  thereto,"  within 
the  contemplation  of  article  2302.  Eevised  Statutes,  arts.  2302,  2293; 
Hadley  v.  Upshaw,  27  Texas,  547;  Handley  v.  Leigh,  8  Texas,  129. 

The  court  erred  in  permitting  H.  P.  Fisher,  Esq.,  attorney  for  the 
plaintiffs,  in  the  closing  argument  to  the  jury  to  comment  upon  the 
fact  that  the  defendant  had  objected  to  the  plaintiffs  proving  con- 
versations had  by  them  with  Elizabeth  Ivy,  deceased,  and  in  that  con- 
nection to  use  improper  language  and  argue  to  the  jury  that  the  de- 
fendant was  attempting  to  shield  the  transaction  of  the  execution  and 
delivery  of  the  deed  by  Elizabeth  Ivy  to  him  from  investigation,  be- 
cause it  was  a  transaction  which  would  not  *T)ear  the  light  of  day," 
because  such  conduct  on  the  part  of  said  counsel  for  the  plaintiff  was  a 
violation  of  the  rules  of  law  governing  the  trial  of  causes,  and  was  an 
effort  to  appeal  to  the  prejudices  of  the  jury,  was  outside  of  the  record 
and  was  calculated  to,  and  did,  prejudice  the  jury  against  the  defend- 
ant. Carvajal  v.  Casanova,  62  S.  W.,  429;  Botan  v.  Maedgen,  24 
Texas  Civ.  App.,  558;  Chicago,  B.  I.  &  T.  By.  Co.  v.  Langston,  92 
Texas,  709 ;  Hanna  v.  Gulf,  C.  &  S.  P.  By.  Co.,  27  Texas  Civ.  App., 
492. 

The  court  erred  in  refusing  to  set  aside  and  vacate  the  judgment  of 
the  court  rendered  herein,  upon  the  defendant's  motion  for  a  new  trial. 
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and  especially  because  the  verdict  of  the  jury  and  the  judgment  of  the 
court  were  unauthorized  by  the  pleadings  and  the  law,  in  that  the  evi- 
dence shows  that  Anton  Frank  has  an  interest  in  the  property  disposed 
of  by  said  judgment  and  he  was  not  a  party  to  said  suit,  and  that  part 
of  the  judgment  by  which  Anton  Frank,  Jr.,  was  decreed  a  one-seventh 
interest  in  said  property  was  unauthorized  by  any  pleadings  or  evidence 
in  the  case.  Buffalo  Bayou  Co.  v.  Bruly,  45  Texas,  6;  Maverick  v. 
Bumey,  88  Texas,  560 ;  McKinney  v.  Moore,  73  Texas,  470 ;  Parker  v. 
Chancellor,  73  Texas,  479 ;  Holloway  v.  Mcllhenny  Co.,  77  Texas,  657 ; 
Boone  v.  Knox,  80  Texas,  644 ;  Black  v.  Black,  69  S.  W.,  65 ;  Arnold  v. 
Cauble,  49  Texas,  531 ;  De  La  Vega  v.  League,  64  Texas,  212 ;  Cames 
V.  Swift,  56  S.  W.,  85,  86;  Ft.  Worth  &  D.  C.  By.  Co.  v.  Wilson,  85 
Texas,  516 ;  El  Paso  &  N.  E.  Ey.  Co.  v.  Whatley,  76  S.  W.,  589 ;  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  McCray,  43  S.  W.,  275 ;  Townes  on  Plead- 
ing, 203. 

Fisher,  Sears  &  Campbell  and  Brockman,  Kahn  &  Newman,  for  ap- 
pellees.— It  having  been  alleged  that  Elizabeth  Ivy  did  not  intend  to 
pass  the  title  to  the  property  mentioned  in  the  deed  made  by  her  to  J. 
F.  Y.  Ivy,  but  that  same  was  made  solely  for  the  purpose  of  having  it 
to  appear  that  he  was  a  property  owner  and  taxpayer  in  the  city  of 
Houston,  and  that  there  was  no  consideration  for  said  deed  in  fact  that 
passed  to  Elizabeth  Ivy,  and  that  said  deed  was  never  to  be  recorded, 
it  was  proper  to  prove  the  declarations  of  J.  P.  Y.  Ivy  to  show  the 
character  of  his  holding  and  possession  and  to  establish  a  trust  in  him 
for  the  benefit  of  Elizabeth  Ivy,  and  after  her  death  to  her  heirs  at  law. 
Bailey  v.  Harris,  19  Texas,  110;  Mead  v.  Bandolph,  8  Texas,  198; 
Vandever  v.  Freeman,  20  Texas,  337;  McClenny  v.  Floyd,  10  Texas, 
163;  Clark  v.  Haney,  62  Texas,  514;  White  v.  Shepperd,  16  Texas, 
172;  Bamett  v.  Logue,  29  Texas,  289;  Cordova  v.  Lee,  14  S.  W.,  208; 
Hughes  V.  Delaney,  44  Texas,  531;  Hendrix  v.  Nunn,  46  Texas,  147. 

It  having  been  alleged  that  it  was  not  the  intent  of  the  grantor, 
Elizabeth  Ivy,  to  pass  title  to  J.  F.  Y.  Ivy,  when  she  made  the  deed  to 
the  land  involved  in  this  litigation,  and  that  being  the  issue  in  this 
case,  it  was  not  only  competent  but  proper  to  show  by  the  declarations 
of  the  grantee  in  the  deed  that  he  knew  that  fact  and  did  not  claim  the 
land  adverse  to  Elizabeth  Ivy's  heirs.  McCartney  v.  McCartney,  93 
Texas,  359 ;  Steffian  v.  Milmo  Nat.  Bank,  69  Texas,  513-518 ;  Crenshaw 
v.  Harris,  41  S.  W.,  391 ;  Brown  v.  Brown,  61  Texas,  56 ;  1  Devlin  on 
Deeds,  par.  262,  264  and  295. 

The  defense  of  limitation  did  not  apply  in  this  case.  If  appellees 
contention  is  true,  and  which  was  found  to  be  true  by  the  jury,  appel- 
lees and  appellant  were  tenants  in  common ;  and  the  proof  showing  that 
they  all  lived  upon  the  property  and  that  appellant  did  not  hold  the 
property  adversely,  limitation  could  not  apply. 

The  court  did  not  err  in  refusing  to  permit  appellant  to  read  in  evi- 
dence his  ex  parte  deposition ;  appellant  was  present  in  court  and  testi- 
fied, therefore,  no  injury  could  have  resulted  by  the  refusal  of  the 
court  to  permit  the  deposition  to  be  read. 

Where  a  witness  is  present  in  court  it  is  not  error  to  refuse  reading 
of  his  deposition  in  evidence:     McNeese  v.  Eepublic,  2  Texas,  107; 
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Bandall  ▼.  Collins,  52  Texas,  442;  Vance  ▼.  Upson,  66  Texas,  476; 
McClure  y.  Sheek,  68  Texas,  429 ;  Oalveston,  H.  &  S.  A.  By.  ▼.  Burnett, 
42  8.  W.,  314;  Johns  y.  Hardin,  81  Texas,  37. 

A  party  can  not  read  deposition  of  witness,  if  objected  to  by  opposing 
side,  if  witness  is  in  court  at  the  time  of  trial.  Elliot  y.  Mitchell,  28 
Texas,  112;  Schmick  y.  Noel,  72  Texas,  3;  Schmick  y.  Noel,  64  Texas, 
408;  O'Connor  y.  Andrews,  81  Texas,  37;  Campbell  y.  Powell,  78 
Texas,  53. 

The  court  did  not  err  in  decreeing  a  one-seyenth  interest  to  appellee, 
Anton  Frank,  Jr.,  because  on  motion  for  a  new  trial  it  was  shown  that 
Anton  Frank,  Sr.,  had  disclaimed  any  interest  in  the  property,  includ- 
ing his  life  estate,  in  fayor  of  his  son,  Anton  Frank,  Jr.,  appellee,  and 
as  shown  by  deed,  therefore,  appellant  is  not  in  a  position  to  complain 
of  the  judgment  herein,  and  the  court  on  motion  for  a  new  trial  had  au- 
thority to  entertain  the  disclaimer  so  filed  and  to  consider  the  deed  as 
contained  in  the  statement  of  facts. 

BEESE,  Associate  Justice. — In  this  suit  B.  lyy  and  others,  chil- 
dren and  heirs  at  law  of  Mrs.  Elizabeth  lyy,  deceased,  sue  J.  F.  Y.  lyy 
for  partition  of  certain  property  in  the  city  of  Houston.  It  is  alleged 
in  the  petition  that  plaintiffs  are  the  owners  of  six-seyenths  of  the 
property  and  that  defendant  owns  the  other  one-seyenth. 

Defendant  answered  by  general  denial,  and  denying  specially  the  title 
of  plaintiffs  and  asserting  ownership  of  the  entire  property  under  a 
deed  to  himself  alleged  to  haye  been  executed  by  Elizabeth  lyy  in  1893, 
and  praying,  by  way  of  cross-action,  that  his  title  be  established  and 
quieted  against  the  claims  of  plaintiffs. 

It  is  alleged  by  defendant  that  the  property  was  purchased  by  him- 
self and  his  mother,  the  said  Elizabeth  lyy,  in  1876,  defendant  furnish- 
ing $425  of  the  purchase  money,  and  his  mother  the  balance ;  that  de- 
fendant and  his  mother,  together  with  plaintiffs  who  were  younger 
children  of  the  said  Elizabeth  lyy,  continued  to  reside  on  the  property 
as  their  home,  the  defendant  being  the  recognized  head  of  the  family; 
that  he  furnished  his  mother  and  the  other  children  their  maintenance 
and  support,  and  also  out  of  his  own  means  made  improyements  and 
repairs  on  the  property,  and  that  he  continue'^d  to  support  the  said  Eliza- 
beth who  lived  with  him,  after  his  marriage,  upon  said  property.  That 
on  September  11,  1893,  in  consideration  of  his  equitable  title  to  said 
property,  and  as  some  measure  of  compensation  for  his  seirices  and 
expenses  in  supporting  and  caring  for  her  and  the  other  children,  and 
in  consideration  of  $5.00  in  cash  paid  by  him,  and  for  the  purpose  of 
yesting  the  title  in  him,  the  said  Elizabeth  lyy  executed  and  delivered 
to  him  a  deed  of  conveyance  of  the  property.  Defendant  further  pleaded 
the  statute  of  limitations  of  ten  years  by  reason  of  his  adverse  posses- 
sion. 

By  supplemental  petition  plaintiffs  denied  generally  the  allegations 
of  defendant's  answer  and  cross-bill,  and  by  way  of  special  answer  de- 
nied defendant's  title  to  any  interest  in  the  property  except  the  one- 
seventh  interest  inherited  from  Elizabeth  Ivy,  and  the  one-seventh  in* 
terest  acquired  by  conveyance  from  Amelia  McOovern,  one  of  the  plain- 
tiffs, since  the  institution  of  the  suit. 
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Ab  to  the  deed  from  Elizabeth  Ivy  to  defendant,  it  is  averred  that 
the  aame  was  without  consideration  and  was  never  given  or  intended  to 
be  given  for  the  purpose  of  conveying  title  to  def endant,  but  it  is  alleged 
that  defendf&ity  being  a  candidate  for  ofiQce  or  desirous  of  becoming  a 
candidate  for  ofiSce,  solicited  the  said  Elizabeth  Ivy  to  make  him  a  deed 
to  the  property  for  the  sole  and  single  purpose  of  enabling  him  to  ap- 
pear ostensibly  as  a  property  owner  and  taxpayer,  he  owning  no  prop- 
erty in  the  city  of  Houston,  and  that  the  deed  was  executed  with  the 
understanding  and  agreement  on  the  part  of  defendant  and  the  said 
Elizabeth  Ivy  that  the  same  should  have  no  actual  force  and  effect  as 
a  conveyance  of  the  property,  and  was  to  be  canceled  and  destroyed  as 
soon  as  the  election  was  over  and  should  not  be  recorded ;  that  defend- 
ant never  claimed  to  have  said  deed,  or  set  up  any  title  thereimder  until 
after  this  suit  was  filed,  but  frequently  declared  that  the  same  had  been 
destroyed  shortly  after  its  execution.  It  was  averred  that  after  this 
suit  was  filed  this  deed,  which  liad  been  hid  away  and  which  had  not 
been  recorded,  was  resurrected  by  defendant  for  the  purpose  of  fraud- 
ulently showing  title  to  the  property.  They  prayed  that  the  deed  be 
canceled  and  held  for  naught. 

By  supplemental  answer  defendant  specially  excepted  that  the  deed 
could  not  be  impeached  by  parol  evidence,  denied  the  allegations  of  the 
supplemental  petition,  and  pleaded  the  statute  of  limitations  of  two 
and  four  years  to  the  prayer  for  cancellation  of  the  deed.  By  further 
supplemental  petition  plaintiffs  deny,  in  detail  and  specially,  all  of  the 
allegations  of  defendant's  cross-bill  as  to  any  payment  by  him  for  the 
property  or  any  improvements  thereon;  say  that  he  was  a  minor  when 
the  property  was  bought  and  had  no  money  and  that  the  entire  purchase 
money  of  the  property  was  $450,  all  of  which  was  paid  by  Elizabeth 
Ivy  out  of  her  own  money.  The  charge  of  fraudulent  concealment  by 
defendant  of  his  claim,  and  the  allegations  as  to  the  true  character  of 
the  transaction  are  elaborately  reiterated. 

Upon  trial  with  a  jury  there  was  a  verdict  for.  all  of  the  plaintiffs, 
except  Mrs.  McGovem,  for  five-sevenths  of  the  property  and  for  de- 
fendant for  two-seventiis.  Upon  this  verdict  there  was  a  judgment 
awarding  each  of  the  plaintiffs,  except  Mrs.  McGovem,  one-seventh  of 
the  land,  and  defendant  two-sevenths,  with  an  order  appointing  com- 
missioners to  make  partition.  A  motion  for  new  trial  being  overruled 
defendant  appeals. 

On  a  former  day  of  the  term  motion  was  submitted  by  appellees  to 
strike  out  the  statement  of  facts,  on  the  ground  that  the  same  had  not 
been  prepared  in  accordance  with  the  provisions  of  section  5,  chapter 
24^  called  session  of  30th  Legislature,  in  that,  instead  of  being  in  narra- 
tive form  it  consisted  of  the  stenographer's  notes  in  full,  containing 
questions  and  answers  as  under  the  Act  of  1905.  The  statement  was 
prepared  since  the  taking  effect  of  the  Act  of  1907.  This  motion  was 
sustained  and  the  statement  of  facts  stricken  out. 

The  first  and  second  assignments  of  error  assail  .the  ruling  of  the 

court  in  the  admission  of  evidence.    The  third,  fourth,  seventh,  eighth 

and  tenth  assignments  complain  of  the  giving  and  refusal  of  instructions 

to  the  jury.    The  fifth  assignment  is  based  upon  the  refusal  of  the  court 

VoL  II.  CiTil— 20. 
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statement  of  the  evidenoe  in  the  reoord,  will  not  be  considered  on  appeaL    Bnle 
applied. 

4.— Trial — ^Praetloe. 

The  hearing  and  consideration  of  exceptions  to  pleading  when  such  excep- 
tions were  filed  out  of  due  order,  is  harmless  error  when  it  appears  that  the 
exceptions  were  all  overruled. 

5. — Same. 

Overruling  an  exception  to  a  particular  paragraph  of  an  answer,  even 
though  the  exception  is  well  taken,  is  proper  when  tiie  defect  in  the  particular 
paragraph  referred  to  in  the  exception  is  cured  by  the  allegations  of  another 
paragraph. 

6.— Fellow  Serraat — Statnte  Constnied. 

The  employes  of  an  independent  contractor  engaged  in  building  trestlei, 
cattle  guards,  fences,  houses,  etc.,  for  a  railroad  company,  are  not  "engaged 
in  the  work  of  operating  the  cars,  locomotives  or  trains"  of  the  railroad  com- 
pany, within  the  purview  of  articles  4560f,  4660g  and  4600h  of  the  Revised 
GivU  SUtutes. 

7. — ^Trial — ^Admisiion  of  Syidenoe — ^Defective  Bill  of  Szception. 

When  a  bill  of  exception  to  the  exclusion  of  testimony  fails  to  state  what 
objection  was  made  to  the  testimony  and  the  ground  upon  which  it  was  ex- 
cluded, an  assignment  of  error  based  thereon  will  be  overruled. 

8. — ^Appeal — ^Assignment  of  Error. 

An  assignment  of  error  that  "The  court  erred  in  overruling  appellants' 
motion  for  a  new  trial  for  the  reasons  assigned  therein,"  is  too  general,  and 
will  not  be  considered  when  many  grounds  for  new  trial  are  urged  in  the 
motion. 

9. — ^Independent  Contraetoi^— Hegligenoe. 

A  railroad  company  is  not  liable  for  the  death  of  an  employe  of  an  inde- 
pendent contractor  caused  by  the  negligence  of  such  contractor  or  the  oo-em- 
ployes  of  the  deceased. 

Appeal  from  the  District  Court  of  Nacogdoches  County.  Tried  below 
before  Hon.  Tom  C.  Davis. 

Ingraham,  Middlebrook  &  Hodges,  for  appellants. 

Baker,  Botts,  Parker  £  Garwood  and  Blount  &  Garrison,  tor  appellee. 

BEESE,  Associate  Justice. — ^This  is  a  suit  by  C.  T.  Walker,  widow 
of  T.  L.  Walker,  suing  for  herself  and  their  minor  children,  to  recover 
of  the  Texas  ft  New  Orleans  Bailroad  Company  damages  in  the  sum 
of  $25,000  for  the  death  of  the  said  T.  L.  Walker,  which  is  alleged  to 
have  been  caused  by  the  negligence  of  defendant.  The  court  instructed 
the  jury  to  return  a  verdict  for  defendant,  and  from  the  resulting  judg- 
ment for  defendant,  their  motion  for  a  new  trial  having  been  overruled, 
plaintiffs  appeal. 

Unless  there  is  a  proper  assignment  of  error  which  we  can  consider, 
and  under  which  we  can  declare  that  this  charge  was  error,  we  must 
conclude  that  the  evidence  authorized  the  charge  under  some  one  or 
more  of  tiie  issues.  In  such  case  we  would  have  to  hold  that  under 
the  pleadings  and  evidence  no  other  verdict  could  have  been  properly 
Tendered,  and  that  therefore  the  judgment  should  not  be  reversed  for 
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errors  committed  upon  the  trial.  The  trial  court  was  not  authorized 
to  instruct  the  jury  to  return  a  verdict  for  the  defendant  unless  the 
evidence  was  of  such  a  character  that,  as  matter  of  law,  no  other  verdict 
could  be  rendered.  Until  the  contrary  is  shown,  we  must  assume  that 
the  state  of  the  evidence  authorized  the  court  to  instruct  a  verdict  for 
defendant,  and  in  such  case  the  judgment  will  not  be  reversed  for  errors 
in  procedure. 

In  addition  to  the  general  denial,  defendant  set  up  the  defenses :  that 
the  death  of  Walker  was  caused  by  the  negligence  of  a  fellow-servant, 
contributory  negligence,  assumed  risk,  and  that  deceased  was  at  the 
time  of  the  accident  in  the  service  of  one  Maurice,  and  engaged  in  the 
performance  of  his  duties  in  such  employment;  that  Maurice  was  en- 
gaged in  the  prosecution  of  certain  work  for  defendant  as  an  independ- 
ent contractor,  and  that  the  persons  engaged  with  him  in  the  work  in 
which  deceased  received  his  injury  and  whose  negligence  is  alleged  to 
have  caused  his  death  were  likewise  employes  of  Maurice  under  said  in- 
'dependent,  contract,  and  that  defendant  was  in  no  way  liable  for  the 
acts  of  said  Maurice  or  his  employes. 

If,  upon  either  of  these  issues,  the  evidence  was  such  as  to  authorize 
the  charge  of  the  court,  the  judgment  should  not  be  reversed.  It  is 
therefore  essential  that  appellants,  in  order  to  have  this  judgment  re- 
versed, should  show  by  proper  assignment  or  assignments  of  error  that 
the  charge  can  not  be  sustained  upon  any  of  the  issues  presented.  Lack- 
ing this,  other  errors  are  mere  harmless  abstractions. 

The  fourteenth  assignment  of  error,  and  the  statement  thereunder, 
are  as  follows: 

**The  court  erred  in  his  charge  to  the  jury  in  the  following  words, 
viz. :  'Gentlemen  of  the  jury,  you  are  charged  in  this  case  to  return  a 
verdict  for  the  defendant.' 

''Because  such  charge  was  unauthorized  by  the  evidence;  because  it 
was  the  province  of  the  jury  and  not  the  court  to  determine  the  ques- 
tion of  liability  of  the  defendant. 

^'Because  there  was  no  legal  evidence  in  the  case  to  authorize  it; 
because  each  and  every  material  allegation  in  plaintiffs'  petition  was 
most  strongly  proven  by  the  evidence.  Because  the  court  erred,  taking 
all  the  evidence  in  the  case  together,  it  is  not  such  character  that  there 
is  no  room  for  ordinary  minds  to  differ  as  to  the  conclusion  to  be  drawn 
from  it. 

''And  this  fourteenth  assignment  of  error  is  submitted  as  a  proposi- 
tion.'' 

Statement. — ^"The  contract  on  close  inspection  shows  that  defend- 
ant was  not  only  interested  in  the  result  of  the  work,  but  the  very  man- 
ner of  it;  and  the  material  used  in  the  construction  of  the  work,  and 
was  done  and  to  be  done  under  the  direction  of  Mr.  Lamb,  the  defend- 
ant engineer. 

"Also  it  shows  said  engineer  shall  inspect,  examine  and  pass  upon, 
approve,  accept  or  reject  the  work  or  material,  whose  decision  will  be 
final  upon  all  matters  between  Maurice  and  defendant,  thereby  showing 
that  defendant  and  Maurice  were  equally  interested,  and  were,  so  xq 
speak,  partners. 
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^^And  also  the  testimony  showing  that  the  defendant  was  the  owner 
of  the  work  controlling  it,  and  had  the  supervision  of  it,  thereby  estab- 
lishing the  relation  of  master  and  servant  between  Maurice  and  defend- 
ant company.^* 

If  the  assignment  can  be  properly  presented  as  a  proposition,  the 
statement  under  it  is  obviously  insufficient.  No  reference  is  made  to 
the  evidence  upon  any  issue  except  that  presented  by  the  plea  that 
Maurice  is  an  independent  contractor.  From  all  that  appears  or  is 
suggested,  the  evidence  upon  each  of  the  other  issues  may  have  re- 
quired the  charge  that  was  given.  In  order  to  sustain  the  assignment 
we  would  be  compelled,  with  no  assistance  from  the  brief,  to  go  through 
the  entire  record  to  be  able  to  understand  the  state  of  the  evidence  upon 
the  other  issues.    An  assignment  so  presented  can  not  be  considered. 

The  sixteenth  assignment  of  error  and  accompanying  statement  are 
as  follows: 

*^The  court  erred  in  its  charge  to  the  jury  in  the  following  words: 
'Gentlemen  of  the  jury,  you  are  charged  in  this  case  to  return  a  verdict 
for  the  defendant.' 

'^Because  taking  all  the  evidence  in  the  case  together,  it  is  not  of 
such  character  that  there  is  no  room  for  ordinary  minds  to  differ  as  to 
the  conclusion  to  be  drawn  from  it.  And  the  sixteenth  assignment  of 
error  is  here  submitted  as  a  proposition  under  the  sixteenth  assignment 
of  error  of  appellants.'' 

Statement. — "The  testimony  being  conflicting  as  to  every  material 
point,  and  strongly  in  support  of  plaintiff's  cause  of  action  upon  eveiy 
question  presented  by  the  pleadings,  it  was  error  for  the  court  to  so  in- 
vade the  province  of  the  jury." 

The  statement  is  correct  as  a  proposition,  but  as  a  statement  it  is 
entirely  insufficient.  It  can  not,  by  any  latitude  of  construction,  be 
considered  "a  brief  statement,  in  substance,  of  such  proceedings,  or  part 
thereof,  contained  in  the  record,  as  will  be  necessary  and  sufficient  to 
explain  and  support  the  proposition,"  as  is  required  by  rule  31. 

These  are  the  only  assignments  of  error  which  assail  the  charge  of 
the  court.  Appellee  makes  rigorous  objection  to  their  consideration, 
which  must  be  sustained.  In  the  view  we  take,  there  being  no  assign- 
ment of  error  to  the  peremptory  charge  so  piesented  as  to  require  con- 
sideration, other  errors  would  not  require  a  reversal  if  properly  pre- 
sented. (Heirs  of  Webb  v.  Kirby  Lumber  Co.,  20  Texas  Ct.  Rep.,  543.) 
Other  assignments  will,  however,  be  disposed  of. 

The  first  assignment  of  error  assails  the  ruling  of  the  court  in  over- 
ruling plaintiffs'  first  special  exception  to  defendant's  second  amended 
original  answer,  and  in  hearing  the  said  special  exceptions,  because  not 
filed  in  due  order  of  pleadings.  It  is  a  sufficient  answer  to  the  assign- 
ment that  the  special  exceptions  of  defendant  referred  to  were  all  over- 
ruled. 

The  second  assignment  of  error  is  that  the  court  erred  in  overruling 
the  plaintiffs'  exceptions  to  the  defendant's  first  special  plea  in  its  second 
amended  original  answer,  because  the  plea  referred  to  does  not  show 
the  nature  of  the  contract  between  defendant  and  Maurice.  The  state- 
ment under  the  assignment,  which  is  submitted  as  a  proposition,  is  that 
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ihe  special  plea  of  the  defendant,  number  1,  does  not  show  in  any  man- 
ner the  contract  between  Maurice  and  defendant. 

Pretermitting  any  criticism  of  the  statement  as  insufiBcient,  the  para- 
graph of  defendant's  answer  following  the  one  at  which  the  exception 
is  leveled,  contains  a  sufiBcientlv  full  statement  of  the  terms  of  the  con- 
tract.    The  assignment  is  without  merit. 

The  third  assignment  is  addressed  to  the  alleged  error  of  the  court  in 
overruling  plaintiflEs'  special  exception  to  the  defendant's  second  special 
plea  in  its  second  amended  answer.  The  assignment  presents  no  error 
and  is  overruled. 

The  sixth  assignment  complains  that  the  court  erred  in  overruling 
plaintiffs'  special  exception  to  the  fifth  special  plea  of  defendant  in  i^ 
second  amended  original  answer  to  plaintiffs'  amended  petition,  because 
if  the  deceased  was  killed  by  a  fellow  servant's  negligence  it  would  be 
no  defense  to  the  action,  whether  Maurice  was  or  not  an  independent 
contractor.  The  allegations  of  the  answer,  sustained  by  the  evidence, 
were  that  Maurice  was  engaged  in  the  work  of  building  "all  trestles, 
roadway  buildings,  cattle  guards,  fences,  water  tanks,  pump  houses, 
etc.,  along  defendant's  line  of  railroad  then  in  process  of  construction; 
that  defendant  was  to  furnish  material  for  the  work  to  be  delivered  at 
site  of  station  either  on  cars  or  by  wagons,  and  that  at  the  time  of 
the  accident  deceased  Walker  with  his  coemployes  were  engaged  in  uuv 
loading,  from  a  car  of  defendant,  some  heavy  timbers  furnished  for  the 
work.''  They  were  not  ''engaged  in  the  work  of  operating  the  cars, 
locomotives  or  trains"  of  defendant,  as  provided  in  article  4560f,  Re- 
vised Statutes.  The  statute  referred  to  has  no  application,  and  defend- 
ant would  not  be  liable  if  the  death  of  Walker  was  caused  by  the  negli- 
gence of  a  fellow-servant,  as  defined  in  articles  4560g  and  4560h,  Re- 
vised Statutes.  The  assignment  can  not  be  sustained.  (Gulf,  C.  & 
S.  P.  H.  R.  Co.  V.  Johnson,  98  Texas,  76,  on  rehearing.    Error  refused.) 

The  seventh,  eighth,  ninth  and  tenth  assignments  of  error  complain 
of  the  ruling  of  the  court  in  sustaining  defendant's  objections  to  cer- 
tain testimony.  The  bills  of  exception  taken  by  appellants  fail  to  state 
the  objection  made  to  the  testimony  and  the  grounds  upon  which  it  was 
excluded.  For  this  reason  we  cannot  revise  the  action  of  the  trial  court, 
and  can  not  hold  that  any  error  was  committed  by  the  rulings  indicated. 
(Endick  v.  Endick,  61  Texas,  660;  Arambula  v.  Sullivan,  80  Texas, 
618.)  The  questions  asked  the  witnesses,  referred  to  in  the  seventh, 
eighth  and  ninth  assignments,  were  clearly  leading.  In  addition,  that 
referred  to  in  the  ninth  assignment  was  objectionable  as  calling  for  the 
conclusion  of  the  witness.  In  substance  and  effect  the  witness  was  asked 
whether  the  deceased  was  guilty  of  negligence.  The  testimony  sought 
to  be  elicited,  referred  to  in  the  tenth  assignment,  was  irrelevant  and 
immaterial.  It  was  intended,  we  suppose,  to  bear  upon  the  issue  as 
to  whether  or  not  Maurice  was  engaged  in  the  prosecution  of  work  as 
an  independent  contractor.  This  could  not  be  shown  by  the  under- 
standing of  the  men  in  the  face  of  the  written  contract  between  Maurice 
and  the  defendant.  None  of  the  statements  from  the  record  accom- 
panying these  assignments  are  sufficient.  The  assignments  are  over- 
mled. 

There  was  no  error  in  overruling  the  objection  to  the  testimony  re- 
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ferred  to  in  the  eleventh  assignment.  The  statement  accompanying  the 
assignment  is  as  follows :  ^^The  witness  was  only  giving  his  opinion  and 
was  not  testifying  from  his  own  knowledge,  but  hearsay.*'  The  testi- 
mony is  not  objectionable  on  either  ground.  There  is  no  merit  in  the 
assignment. 

The  twelfth  assignment  complains  of  the  ruling  of  the  court  in  admitr 
ting  in  evidence,  over  plaintiffs'  objection,  the  written  contract  between 
F.  W.  Maurice  and  defendant.  One  of  the  objections  to  this  evidence 
was  that  the  execution  of  the  contract  was  not  proven.  The  terms  of 
the  contract  are  not  set  out  in  the  assignment,  nor  in  the  accompanying 
statement.  So  far  as  the  brief  of  appellants  is  concerned  we  are  left 
entirely  to  conjecture  as  to  the  nature  of  this  contract  or  its  bearing 
upon  the  issues  presented.  The  bill  of  exceptions  is  a  part  of  the  state- 
ment of  facts,  from  which  it  appears  that  the  instrument  is  a  contract 
between  the  Texas  &  New  Orleans  Railroad  Company  and  P.  W. 
Maurice.  The  objections  to  its  introduction  are,  (1)  that  it  was  not 
the  original  contract;  (2)  that  there  was  no  proof  of  its  execution; 
(3)  that  it  was  immaterial  and  wholly  irrelevant,  and  (4)  that  it  did 
not  bind  plaintiff.  The  proposition  and  statement  under  the  assign- 
ment are  confined  to  the  objection  that  the  execution  of  the  contract 
was  not  proven.  The  statement  is  as  follows:  **There  was  no  proof 
of  the  execution  of  the  contract,  and  its  introduction  upon  this  ground 
was  objected  to  by  appellants,  and  the  objection  overruled  by  the  court, 
and  the  same  admitted  by  the  court.'* 

The  objection  that  the  execution  of  the  contract  was  not  proven  must 
be  sustained.  It  is  admitted  by  appellee  in  its  brief  that  there  is  in 
the  record  no  evidence  of  its  execution  which  was  necessary  to  entitle 
it  to  be  admitted  as  evidence  as  against  one  not  a  party  to  the  contract 
(Betterton  v.  Echols,  85  Texas,  212;  Martinez  &  Bros.  v.  Peterson,  8 
Texas  Ct.  Rep.,  915.)  This,  however,  will  not  require  a  reversal  of  the 
judgment  in  the  view  we  take  of  the  absence  of  any  proper  assignment 
assailing  the  charge  of  the  court  directing  a  verdict  for  defendant 

The  fifteenth  assignment  is  as  follows:  "The  court  erred  in  over- 
ruling plaintiffs'  motion  for  a  new  trial  for  the  reasons  assigned  there- 
in." There  are  many  grounds  urged  in  the  motion.  The  assignment 
is  too  general  and  can  not  be  considered.  (Mayer,  Kahn  ft  Freiberg 
V.  Duke,  72  Texas,  449;  Bumpass  v.  Morrison,  70  Texas,  758;  O'Neill 
V.  Wills  Point  Bank,  67  Texas,  36.) 

The  thirteenth  assignment  of  error  complains  of  the  admission  of 
testimony  over  appellants'  objection.  The  bill  of  exceptions  does  not 
show  what  were  the  grounds  of  objection  urged  to  the  testimony.  The 
assignment  is  otherwise  without  merit. 

The  seventeenth  assignment  is  overruled.  The  objection  stated  to 
the  admission  of  the  contract,  if  tenable  at  all,  would  go  to  its  legal 
effect  and  not  to  its  admissibility. 

We  have  examined  the  contract  introduced  in  evidence  between  F. 
W.  Maurice  and  the  Texas  &  New  Orleans  Railroad  Company.  Under 
its  terms  Maurice  was  an  independent  contractor  in  the  matter  of  the 
work  to  be  done  by  him,  and  not  an  employe,  agent  or  servant  of  the 
railroad  company.  (Smith  v.  Humpheryville,  19  Texas  Ct.  Rep.,  636. 
Writ  of  error  refused.)     If  the  deceased,  Walker,  was  employed  by 
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Maurice  and  was  engaged  at  the  time  he  was  killed,  in  the  work  then 
being  done  by  Maurice  under  the  contract  aforesaid,  and  his  death  was 
caused  by  the  negligence  of  Maurice,  or  other  employe  of  Maurice,  en- 
gaged in  this  work  along  with  Walker,  the  defendant  would  not  be  lia- 
ble. 

For  the  reasons  indicated  in  this  opinion  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  P.  T.  Ivy  v.  B.  Ivyet  al. 

Decided  June  19«  1908. 

1.— Appeal— Statement  of  Faoti — ^Aot  of  1907. 

Since  the  taking  effect  of  the  Act  of  1907,  a  statement  of  facts  consisting 
of  the  stenographer's  notes  in  full,  containing  questions  and  answers,  and  not 
in  narrative  form,  will  he  stricken  out  on  motion  in  the  appellate  court. 

8. — ^Appeal — ^Absence  of  Statement  of  Facts — ^Assignments  of  Error. 

In  the  absence  of  a  statement  of  facts,  errors  assigned  to  the  giving  and 
refusal  of  charges  and  the  admission  or  exclusion  of  evidence  can  not  usually 
be  considered  on  appeal.  But  where  the  excluded  evidence  appears  material 
and  relevant  to  the  issues  under  any  probable  state  of  the  testimony,  and 
where  the  ground  of  objection  is  one  that  is  not  tenable,  an  exception  is  rec- 
ognized and  allowed.  An  assignment  of  error  based  upon  the  exclusion  of 
evidence  considered,  and  held  to  come  within  the  exception. 

S. — Action  Between  Heirs — ^Transaotlon  with  Decedent — Statute  Construed. 

Where,  in  an  action  between  heirs,  the  plaintiffs  take  the  ex  parte  deposi- 
tion of  the  defendant,  one  of  the  heirs,  as  to  transactions  between  himself  and 
the  decedent,  and  the  plaintiffs  decline  to  read  said  deposition  in  evidence  on 
the  trial,  the  defendant  has  the  right  to  introduce  it.  He  will  be  consid- 
ered as  called  by  the  opposite  party  to  testify  concerning  said  matters,  as  pro- 
vided by  article  2302,  Rev.  Stats. 

4. — ^Trial — ^Improper  Bemarks  of  Counsel. 

A  trial  court  should  not  permit  disparaging  remarks  by  opposite  counsel 
concerning  the  introduction  of  evidence  when  said  evidence  was  relevant  and 
competent  and  admitted  under  the  ruling  of  the  court. 

5. — IMielaimer  after  Judgment — Case  Distinguished. 

In  an  action  of  trespass  to  try  title  and  partition,  it  was  not  reversible 
error  that  an  intervener  m  the  case  was  allowed  to  file  a  disclaimer  as  to  any 
interest  in  the  land,  in  favor  of  another  party,  after  verdict  rendered  and 
pending  a  motion  for  new  trial,  and  that  the  land  was  awarded  to  the  party  in 
whose  favor  the  disclaimer  was  filed.  Ft.  Worth  &  D.  C.  Ry.  v.  Wilson,  85 
Texas,  516,  distinguished. 

6. — ^Limitation — Cancellation  of  Deed. 

To  an  action  to  cancel  a  deed  upon  the  theory  that  it  was  never  intended 
by  the  parties  thereto  to  take  effect  as  a  conveyance,  the  statute  of  limi- 
tation ordinarily  applicable  to  suits  to  cancel  deeds,  would  not  apply. 

7. — Canoellation  of  Deed — ^Parol  Evidence. 

To  an  action  to  cancel  a  deed  on  the  ground  that  it  was  given  to  sub- 
serve only  a  temporary  purpose  and  was  not  intended  by  the  parties  thereto 
as  an  absolute  conveyance  of  the  land,  parol  evidence  is  admissible  to  prove 
such  facts,  and  this,  without  violating  the  general  rule  with  regard  to  con- 
tradicting the  terms  of  a  written  instrument  by  parol. 
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depriving  him  of  the  fruits  of  the  very  contract  which  oonrtitated  the 
sole  inducement  for  the  pxurchase.  The  mere  statement  of  the  effect 
of  the  court's  ruling,  is  to  show  that  it  is  erroneous.  The  demand  of 
the  defendant,  as  well  as  that  of  the  plaintiff,  arose  from  a  breach  of 
a  contract.  And,  according  to  the  allegations  in  defendant's  plea,  the 
cause  of  his  not  performing  his  contract  was  the  breach  by  plaintiff  of 
the  agreement  which  induced  the  defendant  to  buy  the  mules.  In  fact, 
the  contracts  were  so  intimately  blended  and  connected  as  to  form  one 
and  the  same  transaction  between  the  parties,  and  render  it  impossible 
for  defendant's  obligation  not  to  be  affected  by  the  action  of  plamtifi  in 
breaking  his. 

Under  article  755,  Bevised  Statutes  of  1895,  which  provides  that 
'^nothing  in  the  preceding  article  shall  be  so  construed  as  to  prohibit 
the  defendant  from  pleading  in  setoff  any  counterclaim  founded  on  a 
cause  of  action  arising  out  of,  or  incident  to  or  connected  with  plain- 
tiff's cause  of  action,"  it  is  held  if  the  demand  sought  to  be  adjudicated 
by  the  defendant  was  necessarily  connected  with  and  incident  to  the 
suit  brought  by  plaintiff,  it  is  a  proper  matter  of  cross-action  whether 
liquidated  or  unliquidated.  Walcott  v.  Hendrick,  6  Texas,  405;  Ster- 
rett  V.  City  of  Houston,  14  Texas,  153 ;  Gulf,  C.  &  S.  F.  By.  v.  Butter, 
34  S.  W.,  756 ;  Steiner  v.  Oliver,  107  S.  W.,  359.  Had  plaintiff  elected 
to  sue  defendant  for  the  purchase  money  and  foreclosed  his  equitable 
lien,  instead  of  suing  for  the  specific  property,  the  slightest  doubt  could 
not  be  enterteined  about  defendant's  right  to  plead  in  reconvention  the 
damages  he  sustained  by  reason  of  plaintiff's  not  permitting  him  to 
carry  out  the  contract  for  which  the  animals  were  purchased.  We  do 
not  think  this  right  can  be  defeated  by  plaintiff's  having  elected  to  sue 
for  the  property  in  kind,  instead  of  for  the  contract  price. 

The  second  assignment  complains  of  the  following  paragraph  of  the 
court's  charge: 

^'If  you  believe  from  the  preponderance  of  the  evidence  in  this  case 
that  plaintiff  sold  the  defendant  the  six  mules  in  controversy  in  this  case 
with  the  understending  and  agreement  and  upon  the  condition  that  the 
said  Bateman  was  to  execute  his  note  and  mortgage  for  the  purchase 
money,  and  that  said  mules  were  to  be  used  by  said  Bat^nan  in  con- 
struction work  on  the  roadbed  of  the  Houston  ft  Texas  Bailroad  Com- 
pany under  process  of  construction  by  plaintiff,  and  that  said  mules 
were  delivered  to  defendant  under  such  conditions,  and  that  said  de- 
fendant did  not  comply  with  said  conditions  within  a  reasonable  time; 
you  are  instructed  that  imder  such  circumstances  title  to  said  mules  did 
not  pass  out  of,  but  remained  in  plaintiff  Hipp,  and  you  will  return  your 
verdict  for  the  plaintiff  for  the  mules  in  controversy,  unless  you  shall 
find  for  the  deiendant  under  succeeding  paragraph  of  this  charge." 
The  ground  of  complaint  is  that  it  is  upon  an  issue  not  raised  by  ttie 
pleac^gs. 

There  are  no  allegations  in  plaintiff's  pleadings  that  he  delivered  the 
mules  in  question  to  defendant  upon  the  condition  that  he  should  exe- 
cute him  a  note  and  mortgage  for  the  purchase  money.  Ordinarily  when 
one  sues  to  rescind  a  contract  of  sale  and  recover  the  property  for  non- 
compliance by  the  vendee  with  its  condition,  the  terms  of  the  contract 
and  the  breach  of  its  conditions  by  the  defendant  should  be  specifically 
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iillegedy  80  aa  to  apprise  the  defendant  of  the  grounds  upon  which  the 
action  is  based  so  that  he  may  know  what  he  has  to  defend  against. 
In  this  case^  while  there  were  no  such  specific  avermentSy  the  plaintiff 
did  allege  that  he  owned  the  mules  and  delivered  defendant  possession 
of  them  for  a  specific  purpose  which  the  latter  refused  to  carry  out, 
though  retaining  their  possession.  And  inasmuch  as  no  exception  was 
taken  to  the  petition,  and  evidence  was  introduced  without  objection  on 
defendant's  part  upon  the  issues  submitted  by  the  charge^  we  are  not 
prepared  to  say  that  defendant  can  be  heard  for  the  first  time  to  make 
such  objections  on  appeal  by  assigning  the  charge  as  error.  This  also 
disposes  of  the  third  and  fourth  assignments,  which  make  the  same  com-* 
plaint  in  regard  to  other  paragraphs  of  the  charge. 

Inasmuch  as  defendant's  plea  in  reconvention  was  stricken  out  on 
exceptions  taken  to  it  by  plaintiff  and  the  matters  therein  pleaded  were 
not  submitted  to  the  jury,  we  deem  it  improper,  in  view  of  another  trial, 
to  review  and  discuss  the  evidence,  as  we  would  have  to  do  in  order  to 
pass  upon  the  sixth  assignment  of  error,  which  complains  that  the  ver- 
dict is  contrary  to  the  law  and  evidence. 

Neither  the  verdict  nor  judgment  shows  the  value  of  each  of  the 
several  mules  sued  for,  nor  is  there  any  evidence  in  the  record  as  to 
the  value  of  each  animal.  The  rule  is  that  where  property  is  replevied, 
a  judgment  against  the  principal  and  sureties  on  the  replevy  bond  must 
show  the  value  of  each  separate  article  of  the  property  replevied.  Rev, 
Stats-  of  1895,  art.  477;  Cook  v.  Halsell,  65  Texas,  1;  Herder  v. 
Schwab,  37  S.  W.,  784 ;  Lewter  v.  Lindley,  81  S.  W.,  776 ;  Cummings  v. 
Masterson,  93  S.  W.,  503.  Therefore  the  assignments  of  error  which 
attack  the  judgment  on  this  ground  are  sustained. 

In  view  of  another  trial  we  deem  it  proper  to  say  that  the  sureties 
on  defendant's  replevy  bond  can  not  be  held  liable  for  the  value  of  the 
use  or  hire  of  the  mules  which  accrued  prior  to  the  time  the  property 
was  replevied ;  for  their  obligation  is  created  by  the  bond  and  dates  from 
its  date. 

On  account  of  the  errors  indicated  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Texas  &  New  ORLEAira  Railroad  Company  v.  D.  A.  Powell. 

Decided  June  20«  1008. 

1^— Appeal— Brief — ^Evle  81. 

Under  rule  31,  for  the  Courts  of  Civil  Appeals,  it  is  not  sufficient  that 
merely  the  pages  of  the  record  be  referred  to  in  the  statement  under  an  as- 
ugnment  of  error.  The  statement  must  contain  enough  of  the  proceedings  in 
the  record  to  explain  and  support  the  proposition,  with  a  reference  to  the 
pagcB  of  the  record. 

E— OhmrGre — ^Befusal-— Asfumptlon  of  Fact. 

A  switchman  was  injured  while  trying  to  couple  cars;  the  rules  of  the 
railroad  company  forbade  switchmen  from  going  between  cars  while  moving; 
the  evidence  was,  at  least,  conflicting  as  to  whether  or  not  the  cars  were  mov- 
ing when  the  switchman  went  between  them  to  make  the  coupling.  Held,  the 
oomi  properly  refused  a  special  charge  which  assumed  that  the  onoontroyerted 
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eridence  showed  that  the  can  were  moring  when  the  switchnuui  went  between 
them,  and  that  the  switohman  was  violating  the  rule  of  the  company. 

S. — Charge — Sabmln Ion  of  Xitiie— Hamlen  Brror. 

In  a  suit  for  personal  injuries  the  defendant  charged  the  plaintiff  with 
contributory  negli^nce  in  the  violation  of  a  rule  of  the  company;  the  plaintiff 
made  no  answer  in  avoidance  of  the  charge;  the  court  instructed  the  jury 
that  the  plaintiV  would  not  be  guilty  of  contributory-  negligence  in  the  viola- 
tion of  said  rule  if  the  same  was  generally  disregarded  bv  the  employes  with 
the  acquiescence  of  the  defendant.  Held,  the  evidence  being  uncontradicted 
that  the  plaintiff  did  not  in  fact  violate  the  rule,  the  charge  was  harmless 
error.' 

4. — ^Negllgenoe— Evidence— Absence  of  Pleading. 

Where  a  defendant  fails  to  allege  and  plead  certain  conduct  of  the  plam- 
tiff  as  contributory  n^ligence,  it  can  not  avail  itself  of  sueh  defense  wnea  it 
is  developed  by  the  evidence  on  the  triaL 

5. — ^Hegllgenoe — Single  Zisne— Charge. 

Where,  in  a  suit  for  personal  injuries,  the  court  limits  the  plaintiff's  right 
to  recover  to  a  single  issue,  the  refusal  of  special  chargei  abstractly  correct 
upon  other  issues,  is  not  error. 

6. — Assumed  Bisk. 

By  assuming  certain  known  risks  in  the  discharge  of  his  duties  an  em- 
ploye does  not  assume  other  risks  resulting  from  the  negligence  of  his  employer. 


Appeal  from  the  District  Court  of  Orange  County.  Tried  below  be- 
fore Hon.  W.  B.  PowelL 

Parker  &  Hefner  and  WUl  E.  Orgain,  for  appellant. — ^A  railroad  em- 
ploye who  knowingly  and  deliberately  violates  the  terms  of  a  rule  pro- 
mulgated by  the  company  to  govern  his  conduct,  has  no  right  of  action 
against  his  employer  for  injuries  received  while  in  the  act  of  violating 
said  rule,  provided  such  injuries  could  not  have  occurred  had  he  obeyed 
said  rule.  San  Antonio  &  A.  P.  By.  Co.  v.  Wallace,  76  Texas,  636; 
Missouri,  K.  &  T.  By.  Co.  v.  Wood,  35  S.  W.,  880 ;  Port  Btoyal  &  W. 
C.  By.  Co.  V.  Davis,  22  S.  B.,  835;  Texas  ft  P.  By.  Co.  v.  Boyd,  6 
Texas  Civ.  App.,  205 ;  Atchison,  T.  ft  S.  F.  By.  Co.  v.  Beesman,  60  Fed., 
378. 

No  question  of  waiver  of  the  defendant's  mles  or  any  of  them  was 
raised  in  the  court  below  by  either  pleadings  or  proof,  and  it  was  affirma- 
tive error  for  the  trial  couit  to  submit  the  issue  of  waiver  vel  non  to 
the  jury  for  its  consideration.  O'Neill  v.  Keokuk  ft  D.  M.  By.  Co.,  45 
Iowa,  546. 

The  facts  affecting  the  risk  were  all  known  to  appellee.  His  injury 
was  the  result  of  dangers  arising  from  conditions  at  once  open  and 
obvious,  and  actually  discovered  and  noted  by  him  before  he  incurred 
the  risk,  which  he  therefore  assumed.  Trinity  ft  B.  V.  By.  Co.  v.  Pe^ 
due,  45  Texas  Civ.  App.,  659,  and  numerous  cases  therein  cited,  includ- 
ing: Gulf,  C.  ft  S.  F.  By.  v.  Williams,  72  Texas,  159;  Texas  ft  Pac 
By.  V.  French,  86  Texas,  96 ;  Bonnet  v.  Galveston,  H.  ft  S.  A.  By.,  89 
Texas,  76 ;  Houston  ft  T.  C.  By.  Co.  v.  Martin,  21  Texas  Civ.  App.,  207, 
and  numerous  other  cases. 

J.  TT.  Parker  and  Lavejoy  £  Adams,  for  appellee* — When  appeilast 
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plead  &8  a  defense  the  violation  of  certain  rules  the  statute  interposed 
in  behalf  of  appellee  a  general  denial^  and  it  was  competent  and  ad- 
missible to  prove  a  waiver  of  said  rules.  Gulf,  C.  &  S.  P.  By.  v.  Mc- 
Mahan,  6  Texas  Civ.  App.,  603. 

If  an  employe  is  injured  while  disobeying  a  rule  of  the  company, 
which  was  frequently  disregarded  by  employes  with  the  company's 
knowledge,  and  no  serious  effort  is  made  to  enforce  it,  the  company  is 
liable.  Galveston,  H.  &  S.  A.  By.  v.  Slinkard,  39  S.  W.,  961;  Gal- 
veston, H.  &  S.  A.  By.  V.  Slinkard,  17  Texas  Civ.  App.,  685 ;  Galveston, 
H.  &  S.  A.  By.  V.  Garteiser,  9  Texas  Civ.  App.,  466 ;  Texas  &  Pac.  By. 
V.  Leighty,  32  S.  W.,  800;  St.  Louis  S.  W.  By.  v.  Mayfield,  25  Texas 
Civ.  App.,  207. 

Even  if  appellee  had  known  of  each  and  all  of  the  said  defects  and 
their  dangers,  and  even  if  they  had  been  a  concurring  cause  or  causes  of 
the  injury,  still,  appellee  could  recover  if  in  conjunction  with  said  causes 
his  inju^  was  received  by  the  negligence  of  defendant  in  backing  the 
cars  against  him  without  a  signid  from  appellee  to  do  so.  Texas  ft 
K.  0.  By.  V.  Kelly,  98  Texas,  123. 

McMEANS,  Associate  Jitstioe. — ^This  is  an  appeal  from  a  judg- 
ment in  favor  of  appellee,  D.  A.  Powell,  against  appellant,  Texas  ft 
New  Orleans  Bailroad  Company,  in  which  appellee  recovered  damages 
for  personal  injuries  sustained  by  him.  Appellee  alleges  in  his  petition 
that  while  in  the  performance  of  his  duty  as  switchman  in  the  em- 
ployment of  appellant,  in  coupling  cars  in  its  yards  at  Echo,  he  was 
caught  between  a  ballast  car  and  timbers  projecting  over  the  end  of  a 
flat  car,  and  the  upper  part  of  his  body  was  mashed  and  his  forefinger 
so  crushed  that  it  had  to  be  amputated :  ^^that  by  mashing  him  in  the 
upper  part  of  the  body  he  was  injured  in  his  chest  and  the  organs  con- 
tained therein.''  He  alleged,  as  the  proximate  cause  of  his  injuries, 
several  grounds  of  negligence  on  the  part  of  the  appellant,  one  of  which, 
and  the  only  ground  submitted  by  the  court  to  tiie  jury,  being  that  of 
the  engineer  of  the  engine  used  in  coupling  the  cars,  in  backing  the 
cars  without  signal  from  appellee  to  do  so,  and  without  notice  or  warn- 
ing to  him  of  the  engineer's  intention  to  do  so,  when  the  engineer  knew, 
or  in  the  exercise  of  ordinary  care  would  have  known,  that  appellee  was 
between  the  cars  for  the  purpose  of  adjusting  the  coupling  so  that  they 
would  couple  when  brought  together,  and  the  danger  to  which  he  would 
be  exposed  should  the  cars  be  backed  without  signal  from  appellee  or 
without  notice  or  warning  to  him. 

Appellant  pleaded  general  denial,  assumed  risk  and  contributory  neg- 
ligence, and  violation  by  plaintiff  of  certain  rules  of  the  defendant, 
established  for  the  government  of  its  employes  handling  moving  cars 
and  trains,  with  which  plaintiff  was  familiar,  prohibiting  employes  from 
going  between  cars  in  motion  to  uncouple  them,  or  to  open,  close  or 
arrange  knuckles  of  couplers. 

When  the  case  was  called  for  trial  plaintiff,  before  announcement  of 
ready,  filed  a  trial  amendment  in  which,  in  addition  to  the  allegations 
of  injury  alleged  in  his  original  petition,  he  alleged  that  his  back  and 
spine  and  spi^  cord  and  heart  were  injured  as  a  direct  and  proximate 
result  of  the  accident  alleged  in  his  petition. 
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The  case  was  tried  before  a  jury  and  resulted  in  a  yerdict  and  jadg- 
ment  for  plaintiff,  from  which  the  appellant  prosecuted  this  apped. 

Upon  the  filing  of  the  trial  amendment  above  referred  to  the  appel- 
lant filed  a  motion  for  a  continuance  which  was  overruled  and  upon  that 
action  of  the  court  it  bases  its  first  assignment  of  error. 

The  statement  following  the  assignment  does  not  show  the  grounds 
of  the  motion,  nor  is  the  motion  itself  set  out.  It  is  true  that  a  bill  of 
exception  in  the  record  is  referred  to,  but,  as  we  understand  the  rules 
adopted  for  the  government  of  this  court,  it  is  not  sufficient  that  the 
pages  of  the  record  be  referred  to  in  the  statement  merely,  but  that 
the  statement  shall  contain  enough  ^'of  the  proceedings  or  part  thereof, 
contained  in  the  record  as  will  be  necessary  and  sufficient  to  explain 
and  support  the  proposition,  with  reference  to  the  pages  of  the  record." 
Bule  31.  The  statement  does  not  comply  with  the  rule  and  therefore 
the  assignment  will  not  be  considered. 

By  its  second  assignment  of  error  appellant  complains  of  the  refusal 
of  the  court  to  give  in  charge  to  the  jury  the  first  special  charge  re- 
quested by  it  which  peremptorily  instructed  a  verdict  for  defendant. 

The  third  complains  of  the  refusal  of  the  court  to  give  the  second 
special  charge  requested  by  appellant,  which  is  as  follows: 

^'In  this  case  the  defendant  has  pleaded  in  defense  certain  rules  for 
the  government  of  its  employes  such  as  plaintiff  was  at  the  time  of 
his  injuries,  and  it  is  shown  by  uncontroverted  evidence  by  plaintiff 
and  others  that  he  knew  and  understood  these  rules  at  the  time  of  his 
injuries,  and  that  he  was  proceeding  in  violation  of  said  rules  when  he 
was  injured ;  you  are  therefore  instructed  that  if  you  believe  that  plain- 
tiff would  not  have  been  injured  if  he  had  obeyed  the  rules  pleaded  by 
defendant,  then  he  is  not  entitled  to  recover  imder  any  circumstances 
from  the  defendant,  and  you  will  return  your  verdict  in  favor  of  de- 
fendant.'' 

There  is  no  merit  in  either  of  these  assignments.  They  are  based 
upon  the  assumption  that  appellee  at  the  time  of  his  injury  was  acting 
in  violation  of  rules  promulgated  by  appellant  for  his  protection.  The 
rule  forbade  appellee  to  go  between  cars  in  motion  to  uncouple  them, 
or  to  open,  close  or  arrange  the  knuckles  of  couplers.  There  were  but 
two  witnesses  to  the  accident  resulting  in  plaintiff's  hurts,  one  being 
the  engineer  and  the  other  the  appellee  himself.  Appellee,  who  was  a 
switchman,  testified  that  he  was  engaged  in  coupling  a  string  of  cars,  and 
that  all  the  cars  were  coupled  automatically  .except  the  last,  a  ballast  car, 
which  did  not  couple  by  the  impact;  that  he  undertook  by  the  use  of 
a  lever,  which  could  be  operated  without  going  between  the  cars,  to 
adjust  the  coupler;  but  because  of  the  chain  attached  to  it  being  too 
long,  and  because  the  load  on  one  of  the  cars  had  shifted  so  as  to  inter- 
fere with  the  proper  working  of  the  lever,  he  could  not  arrange  the 
coupler  by  the  use  of  the  lever  and  that  it  became  necessary  to  make 
proper  adjustment  with  his  hands,  and  to  that  end  to  enter  between 
the  cars ;  that  when  the  other  cars  came  in  contact  with  the  ballast  car 
it  caused  the  latter  to  move  four  or  five  feet  and  it  then  stopped;  that 
he  at  once  signaled  the  engineer  to  stop  the  other  cars,  which  he  did, 
and  that  while  all  the  cars  were  standing,  there  being  a  space  of  three, 
four  or  five  feet  between  the  ballast  car  and  the  last  car  of  the  string 
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attached  to  the  engine^  he  went  in  to  make  the  adjustment  and  that 
while  80  engaged  the  engineer,  without  signal  from  him  or  to  him  and 
without  notice  or  warning,  shoved  the  car  against  him,  and  that  he 
was  caught  between  the  ballast  car  and  the  timbers  with  which  the  other 
car  was  loaded,  and  injured.  Appellee's  testimony  is  corroborated  by 
that  of  the  engineer  on  the  point  that  the  cars  were  standing  when 
appeUee  went  between  them;  but  he  testified  that  while  appellee  was  still 
in  between  the  cars  he  gave  a  signal  to  move  the  other  cars  toward 
ballast  car,  and  that  in  obedience  to  this  signal  the  cars  were  moved, 
and  appellee  was  caught  and  injured.  Thus  it  clearly  appears  that 
there  was  testimony  that  appellee  did  not  go  between  cars  in  motion, 
and  this  being  true,  the  court  properly  refused  to  give  charges  based 
upon  the  assumption  that  the  imcontroverted  evidence  disclosed  that 
appellee  did  enter  between  the  cars  in  motion  in  violation  of  the  rule. 

By  its  fourth  assignment  appellant  assails  the  following  portion  of 
the  general  charge : 

'\[f  you  believe  from  the  evidence  that  defendant  company  made  and 
promulgated  a  rule  which  prohibited  switchmen  to  go  between  cars 
in  motion  to  couple  them,  or  to  open  or  close  or  arrange  knuckles  or 
couplers,  and  if  you  believe  said  rule  was  in  force  at  the  time  of  said 
accident,  and  if  you  believe  from  the  evidence  that  plaintiff,  while 
between  the  said  string  of  cars  and  detached  car,  signalled  the  engineer 
to  move  said  string  of  cars  back  toward  and  upon  said  detached  car, 
then  you  will  find  for  the  defendant;  but  if  you  believe  from  the  evi- 
dence that  said  rule  of  defendant,  although  in  existence,  was  not 
at  the  time  of  said  accident  in  force,  or  observed  by  the 
defendant,  or  the  employes,  but  was  openly  and  knowingly  vio- 
lated by  the  employes  of  said  company  in  like  circumstances  and  con- 
ditions, and  that  it  was  the  custom  of  said  employes  to  so  violate  the 
rule,  and  that  said  company  acquiesced  in  the  violation  of  said  rule  in 
sach  cases,  without  protest,  such  would  be  a  waiver  of  that  rule,  and 
if  yon  80  believe,  the  plaintiff  would  not  be  debarred  from  recovering, 
if  entitled  to  recover  at  all,  because  said  rule  was  violated,  if  it  was  vio- 
lated. The  burden  is  on  the  plaintiff  to  prove,  by  a  preponderance  of 
the  evidence,  the  facts  which  are  submitted  to  you  in  this  charge,  and 
any  special  charges  that  may  be  given,  as  material  to  his  right  to  re- 
cover.^' 

The  ground  of  the  complaint  is  that  the  question  of  waiver  of  de- 
fendant's rules  was  not  raised  by  any  pleading  and  that  it  was  aflQrma- 
tive  error  for  the  trial  court  to  submit  to  the  jury  the  issue  of  waiver 
vel  non. 

As  before  stated,  the  rule  relied  upon  prohibited  employes  from  en- 
tering between  moving  cars.  The  only  two  eye-witnesses  testified  that 
the  cars  were  not  moving  when  appellee  went  between  them,  hence  no 
yiolation  of  the  rule  was  shown,  and  the  court  was  not  authorized  by 
the  evidence  to  submit  a  charge  on  that  issue.  This  being  true,  the 
giving  of  the  charge,  if  error,  was  against  appellee,  and  of  which  appel- 
Lint  can  not  be  heard  to  complain. 

It  appears  from  the  testimony  that  the  car  that  appellee  was  attempt- 
ing to  couple  to  the  ballast  car  was  a  flat  car  and  loaded  with  heavy 
timbers  which  had  shifted  so  that  the  ends  of  the  timbers  extended  over 


414  Texas  Civil  Appeals  Eepobtb,  Vol.  61.  [June, 

the  coupling  and  prevented  the  operation  of  the  coupling  in  the  ordi- 
nary wBjy  and  that  appellee  knew  of  this  before  he  went  between  the 
cars.  Appellee,  on  cross-examination,  testified  that  a  car  thus  loaded 
WES  a  bad  order  car  and  should  have  been  carded  as  such,  and  that  the 
rules  of  appellant  forbade  employes  coupling  them  to  other  cars  while 
in  that  condition.  Appellant  insists  that  the  violation  of  this  rule  by 
appellee  precludes  a  recovery  by  him.  It  is  only  necessary  to  say,  in 
passing  on  this  contention,  that  if  appellant  relied  upon  this  rule  and 
its  violation  to  defeat  recovery  by  appellee,  it  should  have  raised  the 
issue  by  appropriate  pleading,  which  it  did  not  do. 

By  its  fifth  and  sixth  assignments  appellant  complains  of  the  re- 
fusal of  the  court  to  give  its  third  and  fourth  special  charges.  The 
third  special  charge  contained  an  instruction  that  there  was  no  evidence 
to  show  that  defendant  was  negligent  or  in  any  way  responsible  for  the 
condition  of  the  load  on  the  flat  car,  and  that  it  was  not  liable  to  plain- 
tiff on  account  of  the  condition  of  said  load.  The  fourth  contained  an 
instruction  that  whatever  defects  existed  in  the  coupling  apparatus  and 
whatever  dangerous  condition  may  have  existed  because  of  the  timbers 
extending  over  the  end  of  the  flat  car,  were  known  to  plaintiff  before  he 
received  his  injuries,  and  that  he  assumed  the  risk  involved  in  such 
conditions,  and  the  defendant  was  not  liable  therefor,  and  that  the  jury 
should  not  let  such  matters  influence  them  in  returning  a  verdict  against 
the  defendant. 

There  was  no  affirmative  error  in  refusing  either  of  these  charges. 
There  was  but  one  ground  of  negligence  submitted  to  the  jury  and  that 
was  the  act  of  the  engineer  in  moving  the  cars  upon  appellee  while  he 
was  adjusting  the  coupler,  without  signal  from  him  to  do  so,  or  of 
warning  to  him  of  the  engineer's  intention  to  so  act,  and  the  jury  was 
pointedly  told  that  the  plaintiff  could  not  recover  unless  they  believed 
from  the  evidence  that  the  engineer  backed  the  cars  upon  plaintiff  while 
he  was  between  the  ballast  car  and  the  last  of  the  string,  without  signal 
to  plaintiff,  and  that  this  was  negligence  on  the  part  of  the  engineer 
which  resulted  in  plaintiff's  injuries. 

The  charges  were  correctly  refused  for  the  further  reason  that  even 
had  appellee  known  of  each  and  all  of  the  defects  and  dangers  in  the 
couplings  and  in  the  condition  of  the  load  on  the  flat  car,  and  even 
if  such  defects  and  dangers  had  been  concurring  cause  or  causes  of  his 
injury,  still  he  would  be  entitled  to  recover  if  in  conjunction  with  said 
causes  his  injuiy  was  received  as  the  result  of  the  negligence  of  defend- 
ant in  backing  the  cars  without  notide  to  appellee  or  signal  from  him 
to  do  so.    Texas  &  N.  0.  By.  v.  Kelly,  98  Texas,  123. 

The  record  discloses  no  reversible  error,  and  the  judgment  of  the 
court  below  must  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Gulf,  Colobaoo  ft  Sakta  Fb  Railway  Coicpaity  v.  Wilub  Oolejian. 

Decided  June  20«  1908. 

1.— Contributory  Vegligenoe—lliiior— Question  of  Fact. 

The  rule  of  contributory  negligence  which  applies  to  persons  of  mature 
age  and  discretion  does  not  apply  to  young  children,  and  the  question  whether 
a  child  was  of  sufficient  intelligence  and  discretion  to  be  chargeable  with  such 
negligence  in  walking  upon  a  railroad  track  in  the  neighborhoc^  of  a  switching 
train,  was  a  question  of  fact  which  the  court  properly  submitted  to  the  jury. 

S.— Ballroads — ^Flying  Swltoli — ^Negligence. 

In  a  suit  by  a  child  against  a  railroad  for  damages  for  personal  injuries, 
evidence  considered,  and  held  sufficient  to  support  the  finding  of  the  jury  that 
the  brakeman  on  defendant's  train  was  guilty  of  negligence  in  failing  to  keep 
a  proper  lookout  while  the  train  was  making  a  flying  switch,  and  that  such 
Diligence  was  the  proximate  cause  of  the  injury  to  plaintiff. 

S. — ^Personal  Injuries— Pain — ^Absenoe  of  Bridenoe. 

In  a  suit  for  damages  fOr  personal  injuries  the  jury  is  warranted  in  award- 
ing damages  even  though  there  be  no  affirmative  evidence  of  suffering,  when 
the  character  of  the  injury  is  such  that  the  jur^  might,  from  common  knowl- 
edge, have  found  that  the  plaintiff  did  suffer  pam  as  a  result  thereof. 

4.— Bailroads — Common  Use  of  Traok — ^Dnty. 

It  is  the  duty  of  railroad  companies  to  use  ordinary  care  in  operating 
their  trains  across  and  along  places  on  their  track  that  are  commonly  used  by 
the  public  as  passageways  in  order  to  prevent  injury  to  persons  using  the 
asme. 

Appeal  from  the  District  Court  of  Burleson  County.    Tried  below 
before  Hon.  E.  B.  Sinks. 

J.  TF.  Terry  and  A.  E,  Culwell,  for  appellant. — The  court  erred  in 
failing  and  refusing  to  grant  this  defendant  a  new  trial  because  the 
verdict  is  against  the  evidence  in  this :  That  the  undisputed  testimony 
in  this  case  shows  that  the  plaintifF  stepped  upon  the  track  of  the  de- 
fendant in  front  of  approaching  cars,  without  looking  or  listening  for 
the  same,  and  that  had  he  done  so  he  would  have  discovered  the  ap- 
proach of  the  cars  that  ran  over  him,  and  been  able  to  avoid  the  in- 
jnry,  and  that  by  failing  to  do  so  he  contributed  directly  to  his  injury. 
Texas  &  N.  0.  Ry.  Co.  v.  Brown,  2  Texas  Civ.  App.,  281 ;  Sabine  & 
E.  T.  By.  Co.  V.  Dean,  76  Texas,  73 ;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Wil- 
kina,  32  S.  W.,  351 ;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Chambers,  73 
Texas,  297;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Moss,  4  Texas  Civ.  App.,  318; 
Texas  &  P.  By.  Co.  v.  Puller,  5  Texas  Civ.  App.,  660 ;  San  Antonio  & 
A.  P.  By.  Co.  V.  McMillan,  100  Texas,  562 ;  Gulf,  C.  &  S.  P.  By.  Co. 
V.  Garrett,  17  Texas  Ct.  Bep.,  562;  Eddy  v.  Sedgwick,  18  S.  W.,  564; 
St.  Louis  Southwestern  By.  Co,  v.  Shifflet,  98  Texas,  326 ;  Texas  &  P. 
By.  Co.  V.  McKoy,  90  Texas,  264;  Gulf,  C.  &  S.  P.  v.  Bowland,  90 
Texas,  365;  Culpepper  v.  International  &  G.  N.  By.  Co.,  90  Texas, 
634;  jSalveston,  H.  &  S.  A.  v.  Thompson,  44  S.  W.,  8. 

It  is  error  for  the  court  to  render  doubtful  by  its  charge  that  which 
is  not  made  doubtful  by  the  evidence,  and  in  this  case  there  was  no  evi- 
dence raising  the  issue  as  to  whether  or  not  this  boy  stopped  and  looked 
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and  listened  before  getting  on  the  track.  This  was  a  charge,  therefore, 
on  an  issue  not  raised  by  the  evidence.  Houston  &  T.  C.  By.  Co.  y. 
Tiemey,  72  Texas,  312;  Cage  v.  Heirs  of  Tucker,  6  Texas  Ct.  Bep., 
535. 

This  charge  was  erroneous  and  on  the  weight  of  the  evidence,  and 
had  no  evidence  to  support  it,  in  this :  That  there  was  no  evidence  of 
any  physical  pain  suflFered  by  this  plaintiff;  in  fact,  the  evidence  clearly 
shows  that  he  had  not  suffered  any  physical  pain.  It  was,  therefore, 
error  for  the  court  to  submit  this  issue  to  the  jury  and  authorize  recov- 
ery therefor.  Gulf,  C.  &  S.  F.  By.  Co.  v.  Gkirrett,  17  Texas  Ct.  Bep., 
562. 

Mathis,  Buchanan  dt  Rasherry,  for  appellee. — ^The  question  of  the 
discretion  of  the  child,  and  the  consequent  responsibility  for  negli- 
gence, is  always  a  question  for  the  jury  to  pass  on,  taking  into  considera- 
tion the  age  and  intelligence  of  the  child.  Thompson  v.  Missouri,  K. 
ft  T.  By.  Co.,  11  Texas  Civ.  App.,  307;  Evansich  v.  Gulf,  C.  ft  S.  F. 
By.  Co.,  57  Texas,  128;  Avey  v.  Galveston,  H.  ft  S.  A.  By.  Co.,  81 
Texas,  243 ;  Burger  v.  Missouri  Pacific  By.  Co.,  20  S.  W.,  440 ;  Austin 
E.  T.  By.  Co.  V.  Cullen,*  29  S.  W.,  256 ;  McDonald  v.  International  & 
G.  N.  By.,  86  Texas,  13. 

PLEASANTS,  Chief  Justice.— The  appellee,  Willie  Coleman,  by 
his  next  friend  brought  this  suit  against  appellant  to  recover  damages 
for  personal  injuries  alleged  to  have  been  caused  by  the  negligence  of 
appellant's  servants.  The  cause  of  action  alleged  in  the  petition  is,  in 
substance,  that  appellee,  h  child  of  seven  years  of  age,  was  run  over  and 
injured  by  a  train  of  cars  on  appellant's  railroad ;  that  at  the  time  the 
injury  occurred  he  was  walking  upon  appellant's  track  at  a  place  where 
said  track  was  commonly  used  by  the  public  as  a  passage  way  and  ap- 
pellant's agents  and  servants  operating  said  train  knew  that  it  was  so 
used.  The  only  ground  of  negligence  alleged  which  was  submitted  to 
the  jury  was  the  failure  of  the  operatives  of  said  train  to  discover  ap- 
pellee's presence  upon  the  track  in  time  to  prevent  injuring  him. 

Appellant  answered  by  general  demurrer  and  general  denial,  and 
pleaded  specially  that  appellee  was  a  trespasser  upon  appellant's  track 
at  the  time  he  was  injured ;  that  he  took  no  precaution  for  his  own  safety, 
and  did  not  stop  to  look  or  listen  for  the  approaching  train  before  he 
placed  himself  in  a  position  of  peril,  and  his  injury  was  due  to  his  own 
negligence  in  this  regard. 

The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  and  judg- 
ment in  favor  of  plaintiflF  in  the  sum  of  $750. 

The  evidence  shows  that  the  accident  in  which  appellee  received  his 
injury  occurred  at  a  switch  station  on  appellant's  road  known  as  Clay 
switch.  This  switch  is  near  a  rock  quarry  and  sand  pit  from  which 
appellant  transports  rock  and  sand,  and  there  are  several  switch  tracks 
used  in  handling  the  cars  engaged  in  this  business.  There  are  a  number 
of  houses  near  this  switch  occupied  by  families,  and  a  number  of  hands 
are  engaged  in  working  the  quarry  and  sand  pit.  The  switch  track 
upon  which  appellee  was  injured  is  generally  used  as  a  walk  way  by 
those  living  near  the  switch.     Shortly  before  the  accident  occurred  a 
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local  freight  train  of  appellant  arrived  at  this  switch  and  began  placing 
cars  that  were  used  in  transporting  rock  and  sand.  There  were  some 
loaded  cars  on  the  track  leading  to  the  sand  pit  and  in  order  to  get  them 
out  and  place  them  on  the  proper  track  the  engine  with  other  cars  at- 
tached to  it  went  in  on  this  switch  track  and  took  up  the  cars  desired 
to  be  moved.  In  order  to  place  these  cars  where  desired  a  running 
switch  was  made^  that  is,  after  these  cars  were  attached  the  train  moved 
forward  and  when  a  sufficient  momentum  was  attained  the  cars  to  be 
switched  were  cut  loose  and  the  speed  of  the  balance  of  the  train  in- 
creased sufficiently  to  enable  it  to  pass  the  switch  and  allow  it  to  be 
thrown  before  the  detached  cars  reach  it,  and  said  cars  be  thus  placed 
on  another  track. 

Appellee  was  walking  along  the  switch  track  ahead  of  the  train  at 
the  time  this  running  switch  was  made.  He  heard  the  train  coming 
and  got  off  and  stood  beside  the  track  until  the  engine  and  cars  attached 
thereto  had  passed  him  and  then  without  knowing  that  some  of  the 
cars  had  been  detached,  and  without  looking  to  see  whether  other  cars 
were  coming  he  stepped  back  on  the  track  behind  the  cars  which  had 
just  passed  with  the  engine  and,  after  following  the  train  a  short 
distance,  was  caught  and  run  over  by  the  detached  i  cars  and  one  of  his 
legs  cut  off.  At  the  time  of  the  accident  appellee  was  about  seven  years 
of  age,  and  was  possessed  of  the  average  intelligence  of  boys  of  his 
age  and  station  in  life.  If  he  had  looked  down  the  track  before  going 
back  upon  it  he  could  have  seen  the  approaching  cars  by  which  he  was 
injured.  The  circumstances  under  which  the  accident  occurred  and  the 
surrounding  conditions  are  thus  detailed  by  plaintiff  and  his  witnesses. 

Plaintiff  testified :  '^y  name  is  Willie  Coleman.  I  am  eight  years 
old,  going  on  nine.  The  train  cut  my  leg  off  while  I  was  carrying  the 
men  some  water — a  colored  man  and  a  white  man — I  don't  know  what 
they  were  doing,  they  were  sitting  down  in  the  cars."  Questioned  as 
to  how  he  came  to  carry  water,  he  said:  ^'Mama  told  me  to  go  and 
get  the  chickens  some  water,  and  I  went  to  get  the  water  and  the  two 
men  told  me  to  bring  them  some  water — ^the  train  was  there;  the  men 
were  trainmen;  a  white  man  and  a  negro;  the  negro  man  told  me  first; 
they  told  me  they  would  give  me  a  nickel  to  get  them  some  water;  I 
brought  it  back  and  went  home  and  carried  one  bucket  and  brought  the 
other  bucket  back  to  where  the  men  were.  I  was  carrying  it  down  for  the 
two  men ;  I  was  coming  on  down  that  switch  track  and  the  engine  come 
on,  and  I  got  off  the  track  and  let  the  engine  pass,  and  then  I  got  back 
on  the  track.  I  got  back  on  the  track  to  go  down  and  carry  the  men 
the  water;  I  was  coming  on  the  track  and  the  box  cars  come  on  down 
and  knocked  me  down;  I  did  not  see  theuL  The  engine  was  puffing; 
I  waited  until  the  engine  passed ;  when  the  engine  passed  I  got  back  on 
the  track;  I  did  not  know  there  was  any  box  cars  around  there;  the 
box  cars  did  not  have  any  engine  to  them ;  they  were  loose  to  themselves ; 
I  did  not  see  them  at  all ;  I  never  saw  a  car  run  without  an  engine ;  when 
I  would  go  for  water  for  my  mammy  or  daddy  I  would  go  on  the  switch 
track  all  the  time ;  there  was  a  path  in  the  middle  of  the  track ;  there 
was  grass  burrs  on  each  side  of  the  track;  the  cars  that  hit  me  came 
from  behind ;  they  hit  me  back  of  the  head^  both  of  them  run  over  me : 
Vol.  U.  Civil— 27. 
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that  is  what  cut  my  leg  off.  I  was  barefooted  that  day,  I  don't  know 
how  old  I  was  then,  I  have  been  to  school,  but  not  at  that  time.  I  have 
never  done  any  work  in  the  field.  When  I  went  after  the  water  1 
went  down  the  switch  track  every  time.  I  have  seen  somebody  else  walk- 
ing up  and  down  that  track  a  whole  lot  of  times.''  Cross-examination: 
''Yes,  sir,  when  I  was  on  the  stand  before  I  said  the  negro  man  asked 
me  to  get  that  water ;  both  of  them  offered  to  pay  me  to  go  and  get  that 
water ;  the  negro  man  told  me  first  and  the  white  man  said,  'Yes,  boj, 
I  will  give  you  a  nickel,  too.'  I  went  down  to  get  the  water  and  came 
back  and  they  were  gone.  The  engine  was  fastened  to  the  cars  at  the 
time  when  the  men  first  asked  me  to  get  them  some  water;  the  engine 
was  just  stopping;  the  engine  pushed  them  in  and  they  stopped  down 
there.  When  the  engine  passed  me  I  got  off  on  Mr.  Clay's  side,  I 
stepped  off  on  one  side  in  the  little  clean  place  and  I  stayed  there  until 
the  engine  passed.  I  got  off  and  let  the  train  pass.  I  did  not  look  np 
the  track  to  see  if  there  was  anything  else  coming.  I  thought  all  the 
things  had  done  gone  down;  I  got  back  on  the  track  without  looking  np 
the  track  at  all." 

Hannah  Toland,  a  witness  for  the  plaintiff,  testified  on  direct  ex- 
amination: "My  name  is  Hannah  Toland.  I  was  at  home  when  the 
train  run  up,  and  after  they  uncoupled  and  made  the  switch  I  stopped 
washing  and  started  to  the  quarry;  and  this  boy  had  gone  home,  and 
been  to  carry  his  mother  some  coffee  down  to  my  house,  and  had  gone 
home  ahead  of  me.  I  heard  two  men  tell  him:  'Say,  little  boy,  bring 
us  some  water  and  I  will  give  you  a  nickel,'  and  the  other  said,  'Yes, 
bring  us  some  water  and  we  will  both  give  you  a  nickel.'  I  went  to 
the  quany  then — ^then  I  came  back  from  the  quarry,  after  a  while  I 
heard  someone  say,  'There's  a  little  boy  got  huit.'  We  all  went  to  see 
who  the  little  boy  was.  I  got  there  before  his  mother;  there  were  two 
men  there  when  I  got  there,  Mr.  Hawkins  and  Mr.  Glenn,  the  brake- 
man.  Mr.  Glenn  is  a  colored  brakeman;  he  was  there  when  I  got  there; 
he  was  tying  up  this  bojr's  legs;  the  bo}r's  mother  came  in  a  few  minntes 
afterwards.  I  heard  a  conversation  between  Ed.  Glenn  and  the  mother. 
He  said  if  he  had  been  in  the  right  place  and  noticing  his  business  her 
little  boy  wouldn't  have  got  hurt.  He  said  he  could  have  prevented  it 
by  stopping  the  cars  before  he  run  over  him.  She  asked  him  how  came 
the  boy  there,  and  the  boy  said,  'Mamma,  this  man  told  me  if  I  would 
bring  him  some  water  they  would  give  me  a  nickel  apiece;'  that  was 
after  the  boy  got  hurt  and  come  to  his  senses.  All  the  rest  that  lived 
on  the  place  (Clay's  place)  used  the  track  for  a  passage  way;  I  lived 
in  the  house  for  two  years,  I  used  it  all  the  time.  It  was  commonly 
used  by  the  public  as  a  passage  way,  both  by  people  and  horses ;  I  have 
seen  children  walk  up  and  down  it  and  use  it  as  a  pathway,  I  have 
seen  it  used  as  a  passage  way  while  the  men  were  switching.  I  have 
been  on  the  switch  track  and  the  engine  passed,  and  I  got  back  on  the 
track.  Mr.  Nolan  whistled  and  I  got  off  the  track  for  the  cars;  Mr. 
Nolan  is  one  of  the  brakemen;  that  was  on  another  occasion.  Yes, 
sir,  the  switch  track  is  used  as  a  common  passage  way  for  the  public; 
I  know  it  because  I  have  seen  them  walk  it  myself;  every  day  there 
was  someone  walking  that  track." 

George  Hippetoe,  a  witness  for  the  plaintiff,  testified:     "Q.    Well 
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now,  how  much  would  yon  use  ibis  track  for  a  passage  way?  A.  Every 
day,  all  times  during  the  day,  when  the  people  were  coming  out  to  work ; 
whi^  Mr.  Clay's  people  would  come  to  ddnner  they  would  come  this  way, 
and  when  they  would  go  out  they  would  go  this  way,  and  the  quarry 
men,  them  that  boarded  at  Clay's  house,  they  would  come  around  the 
track  and  keep  on  to  the  boarding  house.  I  don't  know  how  many 
inen  Mr.  Clay  worked  there  at  different  times;  he  would  work  from 
25  to  30  and  as  high  as  40  or  50."  Cross-examination :  ^'AU  the  people 
there — ^that  is  the  way  everybody  come,  and  everybody  over  the  flat, 
and  coming  to  the  place  they  called  the  depot,  and  they  would  come  up 
the  track — ^the  switch  track." 

Bebecca  Bippetoe  testified:  ^^I  went  to  where  my  boy  was,  I  found 
his  1^  cut  off;  when  I  got  there  Mr.  Qlenn,  a  colored  brakeman,  was 
there.  I  asked  who  in  the  world  was  it  that  told  that  little  boy  to  get 
some  water,  and  he  said  he  didn't  know;  he  said  he  would  not  have 
had  this  to  happen  for  nothing  in  the  world;  ^I  didn't  know  he  was  hit 
until  I  passed  over  him ;  there  was  a  jar  and  I  peeped  over  and  saw  it 
was  him.  I  certainly  hate  it.'  He  told  me  if  he  had  been  in  his  place  that 
he  could  have  stopped  the  car  from  running  over  the  boy."  In  regard 
to  the  switch  track  as  a  common  passage  way  she  testified:  '^Every- 
body uses  it  for  walking  and  riding,  it  had  been  used  in  that  way  ever 
since  I  have  been  there;  it  had  been  used  there  when  the  railroad  people 
were  there  with  the  train;  I  don't  know  how  often  I  have  seen  them 
use  the  track;  I  came  up  and  down  the  switch  track  to  get  to  the  cross- 
ing and  to  go  to  the  well  and  get  the  water." 

Ed.  Glenn,  a  witness  for  the  defendant,  testified  on  direct  exam- 
ination :  'f[  remember  the  accident  of  a  little  colored  boy  getting  run 
over  at  the  sand-pit  about  a  year  and  a  half  ago.  I  was  on  the  car  at 
the  time  the  accident  occurred;  I  suppose  both  cars  ran  over  the  boy. 
I  was  brakeman  on  those  cars  for  the  purpose  of  setting  the  brakes; 
the  brakes  were  right  together  in  the  middle  of  the  two  cars;  there 
were  no  brakes  on  the  front  end  of  the  cars ;  the  cars  I  was  riding  on 
were  in  front  of  the  engine ;  I  did  not  see  the  boy  before  he  was  struck ; 
I  was  standing  at  the  brake  at  the  rear  car."  Questioned  as  to  why  he 
did  not  see  the  boy  before  the  cars  ran  over  him,  he  testified:  ^'I 
didn't  have  time  to  look.  I  had  other  business ;  I  had  to  attend  to  my 
work.  I  never  saw  anybody  along  that  track ;  I  wasn't  looking  at  that 
time ;  I  couldn't  see  anybody  on  the  car  (track) ;  I  was  looking  out  for 
the  cars;  I  wasn't  looking  for  any  stock  or  boys;  I  wasn't  setting  down 
on  the  hind  car  with  my  feet  hanging  over  the  car;  I  didn't  tell  you 
in  the  presence  of  Bippetoe  that  I  was  sitting  on  the  back  car  with  my 
feet  hanging  over.  Tes,  the  cars  were  running  about  three  or  four  miles 
an  hour,  that  is  about  as  fast  as  a  man  walks." 

This  evidence  sustains  the  finding  of  the  jury  that  the  operatives  of 
the  train  which  injured  appellee  were  negligent  in  not  keeping  a  proper 
lookout  and  in  thereby  failing  to  discover  appellee's  presence  upon  the 
track,  and  that  such  negligence  was  the  proximate  cause  of  appellee's 
injury. 

In  referring  to  thp  assignments  of  error  we  will  number  them  in  the 
order  in  which  they  are  presented  in  appellant's  brief. 

The  first  assignment  assails  the  verdict  on  the  ground  that  the  un- 
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disputed  evidence  shows  that  appellee's  injury  was  due  to  his  own  neg- 
ligence in  going  upon  the  track  without  looking  or  listening  for  the 
approaching  cars.  If  appellee  was  an  adult  person  it  may  be  that  ap- 
pellant's contention,  that  under  the  facts  in  this  case  he  should  be 
held  guilty  of  contributory  negligence  as  a  matter  of  law,  is  sound, 
but  it  is  well  settled  that  the  same  rule  of  contributory  negligence  which 
applies  to  persons  of  mature  age  and  discretion  should  not  apply  to 
young  children,  and  the  question  of  whether  appellee  was  of  sufficient 
intelligence  and  discretion  to  be  chargeable,  under  the  facts  of  this  case, 
with  contributory  negligence  was  one  for  the  jury,  and  their  finding  on 
that  issue  can  not  be  disturbed.  Evansich  v.  Gulf,  C.  &  S.  F.  Hy.  Co., 
67  Texas,  128;  Avey  v.  Galveston,  H.  &  S.  A.  By.  Co.,  81  Texas,  243; 
Thompson  v.  Missouri,  K.  &  T.  Ry.  Co.,  11  Texas  Civ.  App.,  307. 

The  second  assignment  assails  the  verdict  on  the  ground  that  the 
xmdisputed  evidence  shows  that  if  the  operatives  of  the  train  had  seen 
the  appellee  when  he  got  on  the  track  that  they  could  not  have  pre- 
vented the  injury.  When  the  operatives  of  the  train  which  passed 
appellee  first  saw  him  on  the  track  he  was  only  a  short  distance  in 
front  of  the  detached  cars  which  were  approaching  him  from  behind. 
The  evidence  all  tends  to  show  that  if  the  brakeman  on  the  detached 
cars  had  discovered  appellee  at  the  time  he  was  first  seen  by  the  other 
operatives  of  the  train  he  could  not,  with  the  appliances  at  his  com- 
mand, have  stopped  the  cars  before  they  reached  appellee  had  he  re- 
mained on  the  track.  It  does  not  conclusively  appear,  however,  that 
if  this  brakeman  had  kept  a  proper  lookout  and  had  seen  appellee  at 
the  instant  he  got  upon  the  track  that  the  cars  could  not  have  been 
stopped  before  striking  appellee.  If  it  be  true  that  the  cars  could  not 
have  been  stopped  in  time  to  prevent  the  injury  if  appellee  had  been 
seen  at  the  time  he  went  upon  the  track,  it  by  no  means  follows  that  i 
the  accident  would  have  been  unavoidable.  Had  the  brakeman  seen  i 
appellee,  as  he  might  have  done  by  keeping  a  proper  lookout,  he  could  j 
have  given  him  warning  of  the  approach  of  the  cars  and  he  could  have  * 
gotten  off  the  track  before  the  cars  struck  him.  After  discovering  his  * 
perilous  position  the  operatives  of  the  engine  tried  to  warn  appellee 
by  blowing  the  whistle  of  the  engine  and  calling  to  him,  but  this  warn- 
ing was  not  understood  and  manifestly  could  not  have  been  as  effective  i 
as  a  warning  given  from  the  cars  that  were  approaching  him  from  | 
behind  of  the  approach  of  which  he  was  ignorant.  As  before  stated,  [ 
we  think  the  evidence  is  sufficient  to  sustain  the  finding  of  the  jury 
that  the  negligence  of  the  brakeman  on  the  cars  which  caused  the  in- 
jury in  failing  to  keep  a  proper  lookout  and  thereby  failing  to  discover 
the  presence  of  appellee  upon  the  track,  was  the  proximate  cause  of 
his  injury,  and  the  assignment  is  therefore  overruled. 

The  third  assignment  complains  of  the  paragraph  of  the  court's 
charge  in  which  the  issue  of  negligence  on  the  part  of  the  operatives 
of  the  train  in  failing  to  keep  a  proper  lookout  is  submitted.  The 
ground  of  the  complaint  is  that  under  the  undisputed  evidence  if  such 
failure  was  negligence  it  was  not  the  proximate  cause  of  appellee's 
injury.  What  we  have  said  in  discussing  the  preceding  assignment 
answers  this  complaint,  and  the  assignment  is  overruled. 


*  1908.']  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Coleman.  421 

The  fourth  assignment  complains  of  the  following  paragraph  of 
the  charge : 

"If  you  believe  from  the  evidence  that  the  plaintiflE  was  walking  along 
the  defendant's  railway  track  and  that  he  failed  to  stop,  or  look,  or 
listen  for  approaching  cars,  and  that  such  failure  to  stop,  or  look,  or 
listen,  was  negligence  on  his  part,  taking  into  consideration  his  age 
and  cQscretion,  which  contributed  to  cause  his  injuries,  or,  if  you  believe 
from  the  evidence  that  there  was  a  convenient  pathway  along  said  track 
upon  which  the  plaintiff  could  have  walked  in  safety,  and  that  his 
failure  so  to  do  was  negligence  on  the  part  of  the  plaintiff,  taking  into 
consideration  his  age  and  discretion,  then  in  either  event,  you  are  in- 
structed to  return  a  verdict  for  the  defendant/* 

The  objection  urged  to  this  paragraph  of  the  charge  is  that  it  is  upon 
the  weight  of  the  evidence  in  that  it  submitted  as  an  issue  the  question 
of  whether  the  appellee  looked  or  listened  before  going  upon  the  track, 
when  the  undisputed  evidence  shows  that  he  did  not  look  or  listen,  and 
the  jury  might  have  concluded  from  the  charge  that  the  court  thought 
there  was  evidence  from  which  they  could  find  that  appellee  did  look 
and  listen  before  going  upon  the  track. 

There  is  no  merit  in  the  assignment.  It  is  true  that  the  undisputed 
evidence  shows  that  appellee  went  upon  the  track  without  looking  to 
see  if  the  cars  were  approaching  from  the  direction  from  which  the  cars 
that  injured  him  came,  and  therefore  the  charge  does  submit  as  an  issue 
a  question  upon  which  the  evidence  raised  no  issue,  but  we  do  not  think 
the  jury  could  have  been  misled  by  such  charge.  Taking  the  charge 
as  a  whole  the  jury  could  not,  in  view  of  the  undisputed  evidence  in  the 
case,  have  concluded  from  this  paragraph  of  the  charge  that  the  court 
had  any  doubt  upon  this  issue.  It  seems  to  us  to  be  entirely  unreason- 
able to  believe  that  the  jury  would  have  reached  such  conclusion  and 
have  been  influenced  thereby.  The  assignment  is  overruled,  St.  Louis 
S.  W.  Ry.  V.  Groves,  44  Texas  Civ.  App.,  63. 

The  fifth  assignment  cannot  be  sustained.  The  appellee  testified,  as 
stated  under  this  assignment,  as  follows: 

"It  did  not  hurt  me  much  when  they  cut  my  leg  off,  and  nothing 
hurt  me  about  it  afterwards.  When  the  doctor  had  me,  it  did  not  hurt 
until  he  went  to  pull  those  clothes  off.  It  hurt  then.  Nothing  else 
about  it  hurt  me.'* 

This  is  direct  and  positive  testimony  that  appellee  did  suffer  pain 
as  a  result  of  his  injury,  and  therefore  the  court  did  not  err  in  instruct- 
ing the  jury  that  in  fixing  the  compensation  to  be  allowed  appellee 
they  might  take  into  consideration  the  mental  and  physical  pain  suf- 
fered by  him.  If  the  evidence  did  not  aflBrmatively  show  such  suffer- 
ing the  character  of  the  injury  was  such  that  the  jury  might,  from 
common  knowledge,  have  found  that  appellee  did  suffer  both  mental 
and  physical  pain  as  a  result  thereof. 

The  sixth  assignment  of  error  is  as  follows:  "The  court  erred  in 
giving  special  charge  No.  2,  requested  by  the  plaintiff,  which  charge 
was  as  follows: 

"Gentlemen  of  the  jury:  You  are  instructed  that,  under  the  law 
of  this  State,  a  railroad  company  is  required  to  use  ordinary  care  in 
operating  its  trains  across  and  along  places  on  its  track  that  are  com- 
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John  O.  Hahh  v.  Naknib  Otthk. 

Decided  June  20«  1908. 

Iw— Vviianoe— Abatemeni 

The  right  to  abate  nuisances  is  a  well  established  doctrine  of  courts  of 
equity,  and  it  is  a  maxim  of  law  that  the  owner  of  property  must  so  use  it  u 
not  to  materially  injure  another.  But  before  a  citizen  should  be  permitted  to 
abate  as  a  nuisance  a  useful  commercial  business  or  enterprise  he  should  be 
required  to  show  that  its  operation  was  so  conducted  as  to  injure  him  in  some 
material  way  or  interfere  with  the  comfortable  use  of  his  own  property. 

8. — Same — Cotton  Oin— Evldeiice. 

In  an  action  to  abate  the  operation  of  a  cotton  gin  near  plaintiff's  resi- 
dence in  a  town,  because  of  the  alleged  noise  and  dust  from  the  same,  evidence 
considered,  and  held  insufficient  to  support  a  verdict  and  judgment  for  the 
plaintiff. 

Appeal  from  the  District  Court  of  Taylor  Countj.  Tried  below  be- 
fore Hon.  J.  H.  Calhoun. 

Harry  Tom  King,  Theodore  Mack  and  Hardwicke  &  Hardwicke,  for 
appellant. — If  any  state  of  facts  will  authorize  a  court  of  equity  to  issue 
a  perpetual  injunction  against  the  operation  of  a  cotton  gin,  it  being  a 
useful  and  necessary  business,  such  authority  should  be  sparingly  used, 
and  only  in  cases  where  the  facts  show  that  the  character  of  the  use  to 
which  the  gin  is  put  necessarily  results  in  a  nuisance,  and  that  the  effect 
of  same  shows  a  condition  requiring  the  interposition  of  a  court  of 
equity,  and,  unless  the  testimony  so  shows,  the  trial  court,  when  re- 
quested, should  give  a  peremptory  instruction.  Dunn  v.  City  of  Austin, 
77  Texas,  139 ;  Eouse  v.  Martin,  75  Ala.,  510 ;  51  Am.  Eep.,  463,  cited 
with  approval  in  77  Texas,  139 ;  Gulf,  C.  &  S.  P.  Ry.  v.  Oakes,  94  Texas, 
165 ;  St.  Louis,  S.  P.  &  T.  Ey.  v.  Shaw,  92  S.  W.,  30. 

"The  law  is  well  settled,  on  sound  reasons,  that  the  mere  fact  that  the 
diminution  of  plaintiff's  property,  or  the  increased  risk  from  hazard  of 
fire,  occasioned  by  a  structure  erected  by  defendant  Upon  a  lot  adjoining 
complainant's  premises,  without  more,  is  unavailing  a&  a  ground  of 
equitable  relief.  This  is  one  of  the  many  risks  and  discomforts  naturally 
incident  to  town  or  city  life.''  Eouse  v.  Martin,  75  Ala.,  510;  51  Am. 
Eep.,  463;  2  Story,  Eq.  Jur.,  section  925;  1  High,  Inj.,  section  788; 
Wood,  Nuis.,  section  511. 

Wagstaff  &  Davidson,  for  appellee. 

CONNEE,  Chief  Justice. — This  appeal  is  from  a  judgment  per- 
petually restraining  appellant  from  operating  a  gin  on  certain  lots  near 
appellee's  residence,  and  the  only  question  that  we  deem  worthy  of  dis- 
cussion is  whether  the  evidence  sufficiently  supports  the  judgment 

The  evidence  shows  that  appellee's  residence  is  situated  in  the  north- 
east comer  of  block  23,  and  that  for  several  years  prior  to  the  institu- 
tion of  the  suit  appellant  had  operated  an  electric  light  plant  located  in 
block  22,  which  is  east  of  block  23 ;  that  appellant  made  what  is  desig- 
nated in  the  evidence  as  a  gin  addition  to  the  light  plant.     The  light 
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plant  extends  north  and  south  on  one  of  the  sonthem  tiers  of  lots  in 
block  22,  and  the  gin  was  extended  east  from  the  south  end  of  the  light 
plant,  forming  an  "L/*    No  additional  motive  power  was  installed  by 
reason  of  the  gin  addition,  the  gin  being  operated  by  the  motive  power 
of  the  light  plant.    Appellee  has  a  small  orchard  and  garden  south  of 
her  house,  and  a  street  sixty  to  eighty  feet  wide  extends  between  block  23 
and  block  22.     Cotton  to  be  ginned  is  taken  from  loaded  wagons  by 
means  of  a  suction  pipe  on  the  south  side  of  the  gin.    The  nearest  point 
of  the  gin  to  appellee's  residence  is  about  two  hundred  feet,  lots  14  and 
15  and  said  street  intervening  between  the  gin  and  appellee's  premises. 
T.  C.  Weir  testified  in  behalf  of  appellee  to  the  erection  of  the  gin, 
and  that  he  ^^did  not  see  any  difference  between  this  gin  and  other  gins. 
Sometimes  there  is  very  little  dust  in  cotton,  and  sometimes  there  is  a 
great  deal;  there  is  always  some  dust  in  cotton  in  this  country;  when 
cotton  goes  into  the  gin  stand  and  saws  it  has  dust  in  it;  that  is  when 
the  dust  begins  to  fly ;  it  has  lint  in  it  when  it  first  reaches  the  saws,  and 
then  the  lint  begins  to  fly;  dust  goes  out  into  the  room  and  from  there 
passes  out  through  the  windows  and  doors  and  through  the  flues ;  there 
are  two  flues  to  this  gin;  a  few  days  ago  I  passed  while  they  were  gin- 
ning a  bale  of  cotton  and  could  plainly  hear  the  noise — saw  no  diner- 
ence  in  the  running  of  this  gin  and  other  gins  as  to  noise;  there  was  lint 
and  dust  in  the  upper  part  of  the  flues,  and  I  could  see  it — ^looked  like 
fine  dust  passing  out  of  the  flues.    There  was  just  a  little  smoke ;  you 
could  see  it  by  looking  at  the  smokestack ;  the  smokestack  is  about  f oriy- 
five  feet  high.    I  have  never  seen  a  gin  that  did  not  let  lint  escape  from 
it.    At  the  time  I  speak  of  there  was  some  lint  lodging  on  some  screens 
of  some  kind  there;  did  not  examine  to  see  how  thick  the  screens  were.'' 
On  cross-examination  T.  C.  Weir  again  testified  concerning  the  con- 
ditions usually  following  the  operations  of  a  gin,  stating  that  he  ''did 
not  testify  as  a  gin  expert  at  all;  that  when  he  was  there  and  looked  at 
the  building  they  were  ginning  a  bale  of  cotton;  that  he  stopped  a  few 
minutes  on  the  southwestern  corner  of  the  gin  and  from  the  sidewalk 
made  his  observation ;  that,  while  there,  saw  a  little  dust  pass  out  of  the 
ventilator  at  the  top;  that  the  ventilator  was  about  forty-five  feet  high; 
it  was  concentrated  at  the  two  flues  as  it  passed  out  at  the  top ;  that  the 
dust  I  saw  coming  through  had  come  from  cotton  then  being  ginned; 
I  could  see  the  dust  with  the  naked  eye;  it  comes  out  of  the  top  of  the 
house  through  a  galvanized  opening;  I  saw  some  lint  on  screens  that  had 
been  put  in  around  th6  top  of  the  ventilator;  did  not  see  lint  flying  in 
the  air;  saw  it  catch  on  the  screens  which  was  catching  the  lint;  I  saw 
the  dust  pass  off  a  little  here  and  there  and  settle  somewhere.'' 

Appellee  testified  that  ''she  was  the  head  of  a  family,  and  owned  and 
resided  in  the  residence  involved."  In  speaking  of  the  operation  of  the 
gin  she  said:^  "I  think  the  first  bale  was  ginned  last  Saturday  a  week; 
I  was  at  home  at  the  time ;  I  was  at  home  another  day  while  they  were 
ginning,  but  do  not  remember  the  day  of  the  week ;  on  the  Saturday  I 
noticed  the  gin,  and  heard  the  noise,  and  saw  the  lint  coming  from  the 
windows  and  passing  around  and  flickering  about  the  light  plant,  and 
dust;  I  did  not  notice  the  flues — did  not  know  what  the  flues  were  for — 
did  not  look  in  the  direction  of  the  flues ;  dust  was  whipping  around  on 
the  east  side  and  coming  through  the  windows;  it  came  toward  my  house; 
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some  of  it  got  to  my  fence,  or  very  near  it;  the  wind  was  blowing  more 
away  from  me  than  toward  me;  lint  of  considerable  size  came  towards 
me,  large  enough  that  you  could  see  it  distinctly  from  my  place  to  the 
gin ;  some  of  it  fell  in  my  yard,  and  I  sent  out  and  had  it  picked  up  to 
be  confident  it  was  lint  cotton.''  Q.  '^Did  you  see  the  lint  and  dust  in 
considerable  quantities?'*  A.  "No,  sir;  I  can't  say  in  considerable 
quantities,  because  it  was  the  first  day  they  had  been  ginning  there;  I 
think  I  was  in  the  house  when  the  bale  was  being  ginned.  I  could  hear 
the  gin  running ;  I  could  hear  them  all  the  time."  Q.  **Well,  was  the 
noise  of  the  running  of  that  gin,  and  the  dust  and  lint — does  that  dis- 
turb you  any?"  A.  "It  does."  Q.  ^'What  effect  does  it  have  on  you?'' 
A.  "Just  worries  me  in  a  nervous  way;  and  as  far  as  to  the  lint,  I  con- 
sider that  the  lint  and  dust  are  unhealthy."  Q.  "Is  it  there  all  the 
time,  or  practically  all  the  time?"  A.  "Yes,  sir,  the  noise  is,  and  of 
course  the  lint  is  if  they  are  ginning."  Q.  "When  you  are  in  the 
house  can  you  hear  that  noise?"  A.  I  can;  it  is  a  buzz  there  all  the 
time ;  there  is  hallooing  there  at  night." 

On  cross-examination  she  stated:  Q.  "Did  you  see  dust?"  A. 
"Yes,  sir,  I  saw  dust.  Of  course,  in  no  great  quantities;  in  all  probabil- 
ity it  would  light  before  it  got  there.  It  would  reach  my  premises  if 
there  was  a  strong  breeze."  Q.  *^And  it  might  have  gone  over  the  house 
if  there  had  been  a  very  strong  breeze  ?"  A.  "Yes,  sir,  of  course.  But 
any  obstruction  always  stops  anything  like  that.  I  did  not  say  I  saw 
great  quantities  of  lint.  I  know  some  lint  came  over  there.  I  watched 
it  as  it  flew  from  the  gin." 

Appellant  and  Hugh  Hunt,  a  gin  expert,  testified  to  the  effect  that 
the  gin  was  a  modem  one,  and  so  arranged  and  equipped  that  neither 
dust  nor  lint  will  escape  therefrom,  and  that  by  means  of  a  "mufiSer" 
the  noise  was  in  a  great  measure  subdued.  J.  H.  Oliver  testified  that 
he  was  at  the  gin  when  the  first  bale  of  cotton  had  been  ginned,  and 
walked  around  to  observe  conditions;  that  he  saw  no  dust  and  saw  no 
lint  escape;  that  there  was  but  little  noise — ^less  than  generally  about  a 
gin.  C.  W.  Williams  testified  that  he  was  at  the  gin  when  the  first  and 
third  bales  were  ginned,  and  that  there  was  no  lint  or  dust  that  he  could 
tell  flying,  and  that  there  was  very  little  noise.  M.  Crowder  testified  that 
his  shop  is  about  one  lot  east  of  the  gin,  and  that  he  had  not  noticed  any 
dust  from  it;  none  had  been  blown  into  his  shop.  Charles  Stephens  and 
J.  C.  Holland,  living  about  as  far  from  the  gin  as  appellee,  testified 
that  they  could  hear  the  gin  machinery  running,  but  neither  testified 
that  they  could  observe  whether  there  was  dust  or  lint  projected. 
O'Brien  testified :  "The  light  plant  is  just  across  two  fifty-foot  lots  and 
an  alley  from  me.  When  I  am  at  home  I  can  hear  the  machinery  run- 
ning over  there  distinctly.  I  don't  think  I  have  been  at  home  any  time 
while  the  gin  was  running." 

It  appears  that  at  the  time  of  the  trial  but  few  bales  of  cotton  had 
been  ginned  at  all,  and  the  foregoing  is  substantially  all  of  the  testi- 
mony on  the  subject  In  our  judgment  the  evidence  is  altogether  too 
inconclusive  and  unsatisfactory  to  support  the  decree.  The  right  to  abate 
nuisances  is  a  well-established  doctrine  of  courts  of  equity,  for  it  is  a 
maxim  of  our  law  that  the  owner  of  property  must  so  use  it  as  not  to 
materially  injure  another.    But  it  can  not  be  successfully  contended  that 
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a  gin  is  a  nuisance  per  se.  Cotton  gins  are  among  the  beneficial  and  nse- 
ful  appliances  of  modem  life,  and  in  a  large  part  necessary  to  the  rapid 
utilization  of  one  of  the  staple  products  of  the  South,  and,  before  a  citi- 
zen should  be  permitted  to  abate  a  business  or  enterprise  of*  this  kind, 
he  should  be  required  to  show  that  its  operation  was  so  conducted  as  to, 
in  some  material  way,  injure  him,  or  interfere  with  the  comfortable  use 
of  his  own  property.  For  a  general  discussion  of  the  subject  see  Bouse 
V.  Martin,  51  Am.  Bep.,  463;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Oakes,  94 
Texas,  155. 

Under  the  courts  charge,  before  the  jury  were  authorized  to  find  for 
appellee,  it  was  necessary  that  they  find,  from  a  preponderance  of  the 
evidence,  that  the  operation  of  appellant's  gin  would  materially  inter- 
fere with  the  comfortable  enjoyment  of  appellee's  home  as  a  private 
residence,  or  by  reason  of  dust  and  lint  reasonably  threaten  the  health 
of  appellee  or  members  of  her  family,  thus  charging  the  law  as  we  have 
indicated  it  to  be.  But,  as  before  stated,  we  think  the  evidence  wholly 
fails  to  establish  such  to  be  the  case.  The  evidence  entirely  fails  to 
show  that  any  of  the  dust  or  lint  spoken  of  by  the  witnesses  penetrated 
appellee's  residence.  On  one  occasion  only,  it  appears,  a  small  particle 
of  lint  was  picked  up  in  her  yard,  and,  while  she  may  have  heard  the 
noise,  nothing  in  the  testimony  shows  that  it  was  of  such  character  or 
volume  as  to  reasonably  and  materially  affect  the  comfort  or  health  of 
a  person  of  ordinary  sensibilities.  Counsel  for  appellee  does  not  very 
vigorously  insist  that  the  testimony  adverted  to  establishes  a  nuisance, 
save  thait  it  is  contended  in  effect  that  the  operation  of  a  gin  so  near 
appellee's  residence  necessarily  constitutes  a  nuisance^— that  it  is  impos- 
sible to  BO  operate  it  as  that  material  inconvenience  and  injury  can  be 
avoided.  If  this  contention  be  sound,  it  would  necessarily  follow  that  a 
gin  80  located  would  constitute  a  nuisance  per  se,  and  it  can  not  be  so 
afiSrmed.  Inhabitants  of  the  modern  city  are  necessarily  subjected  to 
more  or  less  of  noise,  of  dust,  and  of  other  disagreeable  things,  and  the 
only  way  in  which  they  can  be  avoided  is  vby  seclusion  from  among  the 
busy  activities  of  the  age,  unless,  indeed,  we  would  destroy  many  pro- 
gressive features  and  necessary  enterprises  of  the  time.  If  we  live  in  a 
city,  it  is  but  reasonable  that  we  abate  somewhat  of  our  own  comfort  and 
convenience  for  the  common  good. 

We  find  no  merit  in  appellant's  exceptions  to  the  petition,  nor  mate- 
rial error  iu  the  charge  of  the  court,  but,  because  of  the  insufficiency  of 
the  evidence,  it  is  ordered  that  the  judgment  be  reversed  and  the  cause 
remanded. 

Beoersed  and  remanded. 


Wbstern  Fnion  Telegraph  Company  v.  M.  E.  Blaib. 

Decided  June  20,  1008. 

1. — ^Trial — ^Pottponement — ^Absence  of  Witness. 

The  refusal  of  the  court  to  postpone  a  trial  or  continue  a  case  because  of 
the  absence  of  a  non-resident  witness  whose  attendance  at  the  trial  was  ex- 
pected, is  not  reversible  error  when  the  party  desiring  to  use  the  witness  had 
exercised  no  diligence  to  obtain  his  testimony.  ; 
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9. — ^Kental  A&flraiih — ^Presaaiption. 

From  the  relationship  of  mother  and  daughter  it  will  be  presumed  that 
the  mother  suffered  mental  anguish  in  being  depriyed  of  the  opportunity  of 
attending  the  daughter's  funeral.    Affirmative  proof  of  suffering  is  not  necessary. 

Appeal  from  the  District  Court  of  Dallam  County.  Tried  below  be- 
fore Hon.  J.  N.  Browning. 

Veale  dk  Underwood,  for  appellant. 

Beese  Tatum,  for  appellee. 

SPEEB,  Associate  Justice. — ^Mrs.  M.  E.  Blair  sued  the  Western 
Union  Telegraph  Company  and  received  a  judgment  for  four  hundred 
dollars  for  damages  for  its  negligent  failure  to  deliver  to  her  a  tele- 
graphic message  informing  her  of  the  serious  illness  of  her  daughter,  by 
reason  of  whidi  she  was  deprlTcd  of  the  comfort  of  being  at  her  bedside 
prior  to  her  death.  The  defendant  has  appealed^  and  asks  for  a  revision 
of  the  judgmeuft  on  proper  assignments  of  error. 

It  is  first  urged  that  the  trial  court  erred  in  refusing  to  postpone  the 
further  hearing  of  the  cause  so  that  the  appellant  might  be  able  to  pro- 
duce the  witness  Fournier,  its  former  employe  and  operator  at  Dalhart, 
the  home  of  appellee,  the  sendee  in  the  message,  who  was,  at  the  time  of 
the  trial,  out  of  the  employ  of  the  company  and  out  of  the  State.  The 
bill  of  exception  shows  that  by  said  witness  it  was  expected  to  be  shown 
that  the  message  was  received  at  Dalhart  at  11 :55  a.  m.,  and  that  it  was 
immediately  taken  from  the  wire  of  defendant  company  and  was  given 
to  the  messenger  boy,  who  at  once  left  with  it,  going  in  the  direction  of 
appellee's  home.  The  bill  further  shows  that  when  appellant  was  called 
to  announce  for  trial  it  announced  that  it  would  not  be  ready  because  of 
the  absence  of  this  witness,  but  that  she  would  in  all  probability  reach 
Dalhart,  where  the  case  was  being  tried,  within  a  few  hours,  and  asked 
the  court  to  postpone  the  trial,  which  tie  court  refused  to  do.  But  by 
agreement  of  counsel,  and  with  the  consent  of  the  court,  it  was  under- 
stood that  the  trial  was  to  proceed,  and  that  when  the  testimony  avail- 
able was  all  in,  if  said  witness  had  not  arrived  in  Dalhart,  the  trial 
might  then  be  postponed  until  her  arrival,  but  that  when  the  other  testi- 
mony had  been  introduced,  and  the  witness  had  not  yet  arrived,  the  court 
declined  to  wait  longer,  and  forced  appellant  to  close  its  case  without 
the  testimony  of  this  witness.  It  is  shown  that  the  witness  would  have 
testified  as  set  out  above,  and  the  court,  in  explanation  of  his  ruling,  ap- 
pears to  put  it  on  the  ground  that  the  testimony  would  only  be  cumu- 
lative of  that  of  the  witness  Thome,  appellant's  messenger  boy.  How- 
ever that  may  be,  appellant  can  not  insist  on  a  reversal  for  this  ruling 
because,  clearly  having  used  no  diligence  whatever  to  obtain  the  testi- 
mony of  this  witness,  it  was  in  no  position  to  ask  for  a  continuance  or 
postponement  to  procure  her  testimony,  and  was  not  caused  to  forego  any 
right  whatever  by  reason  of  the  agreement  with  counsel  above  set  forth. 
If  the  court  had  overruled  the  application  for  postponement  in  the  first 
place  (as  he  in  effect  did),  appellant  could  not  have  complained,  and  we 
can  not  see  that  the  agreement  with  counsel  changes  the  situation  in  the 
least  respect. 
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Appellant  urges  that  the  court's  charge  assumes  that  appellee's  daugh- 
ter was  dying  at  the  time  the  message  was  sent^  but  it  is  immaterial 
whether  she  was  then  actually  dying  or  not,  and  if  the  court  erroneously  * 
assumed  that  she  was,  it  could  not  possibly  have  affected  appellant's 
rights,  since  undisputably  she  did  die  within  a  few  hours  after  the  trans- 
mission of  the  message,  and  the  real  issue  as  to  appellant's  liability  was 
submitted  to  the  jury  and  by  them  found  adversely  to  appellant.  Nor 
do  we  think  the  use  of  the  word  "dying"  in  that  connection,  under  the 
circumstances,  was  at  all  calculated  to  unduly  affect  the  jurors  to  ap- 
pellant's prejudice. 

The  seventh  and  last  assignment,  complaining  that  the  verdict  is  not 
supported  by  the  evidence,  is  also  overruled.  It  is  not  necessary  that 
there  should  have  been  affirmative  testimony  that  appellee  suffered  men- 
tal anguish,  since  there  is  a  presumption,  from  the  relation  shown,  that 
she  did  suffer  such  anguish.  Of  course,  this  presumption  is  capable  of 
being  rebutted  by  testimony,  but  we  find  nothing  in  the  record  that 
would  so  overcome  the  presumption  as  to  require  us  to  set  aside  the  ver- 
dict. Besides,  appellee's  testimony  tends  to  show  that  she  did  suffer 
mental  anguish.  The  fact  that  she  did  not  attend  the  funeral  on  the 
next  day  is  explained  by  her  testimony  that  she  was  suddenly  taken  ill, 
and  could  not  travel  on  the  early  train,  which  she  would  have  had  to 
take  the  next  morning  to  attend  the  funeral.  At  most,  the  circum- 
stances only  made  a  controversy  which  the  jury  has  settled. 

Finding  no  error,  we  affirm  the  judgment. 

Affirmed, 

Writ  of  error  refused. 


AfFOHisoN,  ToPBKA  ft  Santa  Fe  Bailwat  Oompany  et  al.  v.  E.  D. 

Harrington. 

Decided  June  20,  1908. 

1. — Gluuve— tebmlatlon  of  iMne  withont  ETidenee — Carrier  of  Live  Stook. 

It  is  reversible  error  for  the  court  by  its  charge  to  submit  to  the  jury  an 
issue  pleaded  but  not  supported  by  evidence.  In  a  suit  against  a  railroad  com- 
pany for  damaffes  to  a  shipment  of  cattle,  the  plaintiff  alleged,  among  other 
grounds  of  neglieence,  that  the  defendant  failed  and  refused  to  detour  the  cattle 
and  send  them  forward  by  another  route  when  its  own  line  had  been  washed 
out  by  floods;  there  was  no  eyidence  that  there  was  a  practicable  route  open 
over  which  the  cattle  could  have  been  shipped;  the  court  instructed  the  jury  to 
find  for  the  plaintiff  if  they  believed  from  the  evidence  that  the  defendant 
failed  or  refused  to  detour  the  cattle  when  requested  so  to  do.  Held,  reversible 
error. 

S. — Shipment  of  Cattle— Change  of  Eonte— Authority  of  Local  Agent. 

In  the  absence  of  evidence  that  a  local  railroad  agent  had  authority  to 
ehange  the  routing  of  a  shipment  of  cattle  which  did  not  originate  at  his  sta- 
tion, evidence  of  a  refusal  by  him  to  make  a  requested  change  in  the  routing 
of  eattle  temporarily  delayed  at  his  station,  is  not  competent  to  prove  negli- 
gence on  the  part  of  the  carrier. 

Appeal  from  the  District  Court  of  Deaf  Smith  County.    Tried  below 
before  Hon.  J.  N.  Browning. 

Terry,  Cavin  £  Mills  and  Madden  £  Trulove,  for  appellants. 
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Cowan,  Bumey  &  Ooree  and  Stephens  &  Miller,  for  appellee. 

SPEER,  Associate  Justice. — Appellee  Harrington  sued  appellants, 
the  Atchison,  Topeka  &  Santa  Fe  Bailway  Company  and  the  Peoos  & 
Northern  Texas  Bailway  Company,  to  recover  the  sum  of  $23,178.50  as 
damages  to  three  train-loads  of  cattle  shipped  from  Bovina,  Texas,  to 
Evarts,  Sonth  Dakota.  There  was  a  trial  before  a  jury,  resulting  in  a 
verdict  and  judgment  in  favor  of  plaintiff  in  the  sum  of  six  thousand 
dollars,  from  which  both  defendants  have  appealed. 

Appellee  pleaded  that  the  two  roads  sued  were  in  reality  one  and  the 
same  line  of  railroad,  or  that  each  was  the  agent  of  the  other,  and  that, 
if  mistaken  in  these  allegations,  then  that  they  were  partners;  that  he 
had  ordered  cars  for  his  cattle  to  be  delivered  on  May  22, 1903,  and  that 
defendants  had  negligently  failed  to  deliver  them  until  May  28th  and 
29th;  that  one  train  carrying  his  cattle,  and  leaving  Bovina  on  May 
28th,  was  stopped  at  Wellington,  Kansas,  and  the  other  two,  leaving 
Bovina  May  29th,  were  stopped  at  Woodward,  Oklahoma,  on  May  30th, 
and  unloaded  and  detained  at  these  places  until  June  13th;  that  at 
Wellington  and  Woodward  the  pens  and  places  where  said  cattle  were 
kept  were  too  small,  were  muddy  and  wet,  etc. ;  that  appellee  urged  that 
his  cattle  be  taken  out  of  the  pens  and  placed  on  grass,  and  that  where 
his  cattle  were  placed  in  pasture  the  grass  was  insufficient  in  quantity 
and  poor  in  quality.  Appellee  also  alleged  that  he  protested  against  his 
cattle  being  unloaded  at  Wellington  and  Woodward,  and  urged  that  they 
be  carried  forward,  and,  if  necessary,  that  they  be  detoured,  offering  to 
bear  the  extra  expense,  and  if  they  could  not  be  forwarded  that  they  be 
returned  to  Texas  to  be  shipped  by  another  route  to  their  destination; 
that  if  appellants'  line  of  road  was  washed  out,  so  that  it  could  not  pro- 
ceed with  his  cattle,  it  was  because  the  same  was  improperly  constructed 
and  equipped,  and  that  the  companies  were  negligent  in  receiving  the 
stock  for  shipment  after  they  knew,  or  reasonably  should  have  known, 
•of  the  rains  and  floods  which  were  alleged  to  have  prevented  the  immedi- 
ate transportation  of  the  cattle  to  their  destination. 

The  companies  answered  by  general  and  special  demurrers,  general 
denial,  and  by  special  pleas  denying  the  partnership  under  oath,  alleg- 
ing the  separate  corporate  existence  and  lines  of  defendants,  and  writ- 
ten shipping  contracts  limiting  the  liability  of  each  carrier  to  its  own 
line,  etc.  The  answer  fully  alleged  that  the  Pecos  &  Northern  Texas 
Bailway  Company  promptly  performed  its  part  of  the  contract,  but  the 
Atchison,  Topeka  &  Santa  Fe  Bailway  Company  was  prevented  by  an 
unprecedented  flood  of  waters  destroying  its  roadbed  and  tracks,  so  that 
such  delay  was  unavoidable,  and  that  it  did  all  it  could  to  prevent  injury 
to  plaintiff's  cattle,  and  that  they  were  not,  in  fact,  injured  by  such  de- 
lay, but  that  they  were  injured,  if  at  all,  tiirough  the  negligence  of  the 
pkintiff  and  his  shippers  in  charge. 

We  shall  not  undertake  to  discuss  in  detail  the  various  assignments 
of  error,  since  the  cause  must  be  reversed  for  reasons  hereinafter  pointed 
out,  and  many  of  the  assigned  errors  are  of  such  character  as  probably 
will  not  arise  on  another  trial.  At  most,  we  will  suiBce  it  to  say  that  as- 
signments not  specifically  discussed  are  overruled  as  not  presenting  re- 
versible error.    We  think  the  evidence  was  sufficient  to  raise  the  issue 
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of  a  partnership  or  joint  undertaking  in  the  transportation  of  appellee's 
cattle^  and  that,  therefore,  the  numerous  assignments  based  upon  a  con- 
trary contention,  whether  they  relate  to  the  admission  of  evidence  or  to 
charges  of  the  court,  should  all  be  overruled. 

We  do  not  approve  the  court's  ruling  in  admitting  the  testimony  of 
appellee's  witness  Camp,  to  the  effect  that,  while  his  train  of  cattle  was 
being  held  at  Wellington,  he  went  to  Wichita,  and  there  had  a  conver- 
sation with  the  local  agent  of  the  Missouri  Pacific  Bailway  Company, 
who  offered  to  forward  the  cattle  from  that  place,  and  upon  his  return 
to  Wellington  he  tried  to  get  Purdy,  the  local  agent  of  appellant,  the 
Atchison,  Topeka  &  Santa  Fe  Railway  Company,  to  forward  the  cattle 
to  Wichita  fo»  delivery  to  the  Missouri  Pacific  Eailway  Company.  We 
are  inclined  to  think  the  court  erred  in  admitting  this  evidence  over  ap- 
pellant's objection  that  the  agent  Purdy  had  no  authority  to  change 
the  routing  of  this  shipment,  which  did  not  originate  at  his  station. 
See  Gulf,  C.  &  S.  P.  By.  Co.  v.  Jackson  &  Edwards,  89  S.  W.,  968.  But, 
if  this  ruling  is  erroneous,  we  would  hardly  reverse  the  case  for  this 
alone,  since  appellants'  witness  Purdy  himself  testified,  without  objec- 
tion, to  substantially  the  same  state  of  facts. 

But  the  error  for  which  we  do  reverse  the  case  consisted  in  submitting 
to  the  jury  the  issue  of  negligence  in  failing  to  detour  the  cattle  over  an- 
other route.  The  court  thus  submitted  that  issue :  ^^If  it  became  and  was 
necessary,  as  the  result  of  an  unprecedented  flood,  to  stop  the  cattle  at 
Woodward  and  Wellington,  as  is  alleged  by  defendants,  an^  if,  after  the 
cattle  were  so  stopped,  plaintiff  or  his  agents  or  shippers  in  charge  de- 
manded that  said  cattle  be  by  the  defendants,  or  either  of  them,  detoured 
and  sent'  forward  over  another  route,  or  over  the  lines  of  other  carriers, 
then  it  becomes  and  was  the  duty  of  such  defendant  to  detour  and  for- 
ward said  cattle  if  it  was  reasonable  and  practicable  so  to  detour  and 
forward  the  same  over  the  route  and  lines,  if  any,  designated  by  plain- 
tiffs; if  you  find  and  believe  from  the  evidence  that  plaintiff,  or  hi& 
shippers  in  charge,  did  request  such  detouring,  and  did  designate  a 
route  of  road  over  which  plaintiff  so  desired  said  stock  forwarded,  and 
if  you  believe  such  route  was  open,  and  it  was  practicable  for  defendants, 
or  either  of  them,  to  have  forwarded  such  stock  over  such  route,  and  the 
defendant  so  requested  to  forward  said  cattle  failed  or  refused  to  exer- 
cise such  reasonable  diligence  to  forward  such  cattle  as  an  ordinarily 
prudent  person  would  have  exercised  under  the  same  circumstances  to 
forward  the  same,  and  if,  by  the  exercise  of  such  care,  said  cattle  could 
have  been  forwarded,  and  the  damage  thereto,  if  any,  lessened,  then  the 
defendant  so  failing  or  refusing  so  to  detour  said  cattle  is  liable  to 
plaintiff  for  such  damages  (if  any)  as  might  have  been  avoided  by  such 
detouring,  and  not  caused  by  the  carelessness  and  negligence  of  plain- 
tiff or  his  shippers  in  charge."  The  assignment  complaining  of  this 
charge  is  sustained  upon  appellants'  fourth  proposition,  that  it  submits 
an  issue  to  the  jury  not  raised  by  the  evidence.  Appellee,  though  he 
has  taken  great  pains  to  answer  most  of  appellants'  numerous  assign- 
ments, has  not  suggested  any  reply  to  this  proposition,  and  though  we 
have  carefully  examined  the  voluminous  statement  of  facts,  we  ourselves 
have  failed  to  find  any  evidence  indicating  that  there  was  a  practicable 
route  open  over  which  appellants,  in  the  exercise  of  proper  diligence. 
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might  have  forwarded  appellee's  cattle.  Indeed,  the  evidence  seenu 
pretty  clearly  to  negative  the  idea  that  any  snch  route  was  open  at  alL 
This  was  a  most  material  issue,  and  the  submission  of  it,  therefore,  must 
work  a  reversal  of  the  judgment. 

We  find  no  error  in  the  giving  or  refusing  of  charges,  but  for  the  error 
above  discussed  the  judgment  is  reversed  and  the  cause  remanded  for  an- 
other triaL 

Reversed  and  remanded. 


Dallas  Consolidated  Electbio  Street  Bailway  Cohpaky  v.  Eatis 

Motwillee. 

Decided  June  20«  1008. 

1.— Damages— Dimliililied  Capacity  to  Earn  Xoney— Evidence— ^niaz^ire. 

Where,  in  a  suit  for  damages  for  personal  injuries,  it  is  uncontroverted 
that  plaintiff's  injuries  resulted  from  defendant's  negligence,  and  the  petition 
contained  an  allegation  of  impaired  capacity  to  "earn  money  at  her  ordinary 
occupation,  or  any  other  for  which  she  is  qualified  during  the  balance  of  ber 
future  life,"  and  the  evidence  clearly  showed  that  plaintiff's  capacity  to  earn 
money  had  been  impaired,  it  was  not  reversible  error  for  the  court  to  instruct 
the  jury  to  take  into  consideration,  in  estimating  the  damages,  plaintiff's  dimin- 
ished capacity  to  earn  money,  even  though  there  was  no  evidence  that  her  ca- 
pacity to  earn  money  in  the  particular  occupation  in  which  she  was  engaged 
when  the  injury  occurred,  had  been  diminished.  Especially  in  this  case  when 
the  verdict  is  not  excessive  aside  from  the  fact  of  impaired  capacity. 


-Pleading. 

Where  diminished  capacity  to  earn  money  in  a  particular  vocation  is  al- 
leged to  arise  from  a  wrongful  act,  it  is  necessary  to  prove  some  facts  from 
which  the  jury  would  be  justified  in  determining  tne  probable  loss  that  would 
flow  from  such  diminished  capacity.  But  where  there  is  a  general  allegation 
that  the  injury  caused  a  diminished  capacity  to  earn  money  in  all  ways,  and 
the  evidence  shows  the  party  is  so  injured,  it  is  a  proper  element  of  damago 
to  be  submitted  to  the  jury,  for  them  to  determine  from  their  general  knowl- 
edge and  experience. 

8. — ^Damages— Pleading — ^ETldence— Harmleu  Error. 

Testimony  as  to  personal  injuries  not  alleged,  considered  and  held  harm- 
less  error. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  be- 
fore Hon.  Thos.  P.  Nash. 

BaJeer,  Botts,  Parker  &  Oarwood  and  Finley,  Knight  &  Harris,  for 
appellant. — In  the  absence  of  evidence  from  which  the  jury  could  prop- 
erly and  intelligently  ascertain  the  amount  of  loss  sustained  by  plaintiff 
by  reason  of  the  impairment  of  her  ability  to  earn  money,  it  is  error  for 
the  court  to  submit  this  element  to  the  jury;  and  there  being  no  evi- 
dence in  this  case  from  which  the  jury  could  intelligently  ascertain  the 
amount  of  loss  sustained  by  plaintiff  by  reason  of  the  impairment  of 
her  ability  to  earn  money,  the  court  erred  in  submitting  such  item  to 
the  jury  as  an  element  of  damage  for  which  recovery  could  be  had.  St 
Louis  S.  W.  Ry.  v.  Smith,  86  S.  W.,  946 ;  St.  Louis  S.  W.  Rv.  v.  Acker, 
99  S.  W.,  122 ;  Houston  &  T.  C.  Ry.  v.  Bird,  48  S.  W.,  756  f  Gulf,  C.  ft 
g.  F.  Ry.  V.  Mangham,  95  Texas,  419;  International  &  G.  X.  Ry.  v. 
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Simcock,  81  Texas,  503 ;  Houston,  E.  &  W.  T.  Ry.  v.  Richards,  20  Texas 
Civ.  App.,  203 ;  San  Antonio  &  A.  P.  Ry.  v.  Robinson,  73  Texas,  283 ; 
San  Antonio  &  A.  P.  Ry.  v.  Beam,  50  S.  W.,  412 ;  St.  Louis  S.  W.  Ry. 
V.  Laws,  61  S.  W.,  499;  Christie  v.  Galveston  City  Ry.,  39  S.  W.,  638; 
Texas  &  Pac.  Ry.  v.  Bigham,  36  S.  W.,  1112;  Gulf,  C.  &  S.  F.  Ry.  v. 
Greenlee,  62  Texas,  351 ;  Galveston,  H.  &  S.  A.  Ry.  v.  Cooper,  2  Texas 
Civ.  App.,  49 ;  Galveston,  H.  &  S.  A.  Ry.  v.  Parish,  43  S.  W.,  537 ;  Gal- 
veston, H.  &  S.  A.  Ry.  V.  Smith,  28  S.  W.,  112;  Davis  v.  Texas  &  Pac. 
Ry.,  42  S.  W.,  1008. 

W.  T,  Pace  and  Fitzhugh  £  Smith,  for  appellee. — ^Tinder  plaintiffs 
pleadings  and  evidence  the  court  was  warranted  in  submitting  the  ques- 
tion to  the  jury  of  "Her  impaired  ability  to  earn  money,  if  any,'^  and 
committed  no  error  thereby.  Texas  &  Pac.  Ry.  v.  Bowlin,  32  S.  W.,  918 ; 
Fordyce  v.  Withers,  1  Texas  Civ.  App.,  540;  Missouri,  K.  &  T.  Ry.  v. 
Johnson,  37  S.  W.,  775;  De  la  Vergne  Reg.  Mch.  Co.  v.  Stahl,  24  Texas 
Civ.  App.,  474 ;  St.  Louis  &  S.  F.  Ry.  v.  Neely,  101  S.  W.,  482 ;  Southern 
K.  Ey.  V.  Sage,  10  Texas  Ct.  Rep.,  277;  San  Antonio  &  A.  P.  Ry.  v. 
Tnmey,  33  Texas  Civ.  App.,  626;  Galveston,  H.  &  S.  A.  Ry.  v.  Parish, 
43  S.  W.,  537. 

RAINEY,  Chief  Justice. — The  appellee,  a  widow,  sued  the  street 
railway  company,  appellant,  for  injuries  to  her,  caused  by  the  negligence 
of  the  railway  employes.  Defendant  answered  by  general  and  special 
exceptions,  general  denial  and  contributory  negligence.  A  trial  resulted 
in  a  verdict  and  judgment  for  plaintiflE  in  the  sum  of  $2,806. 

The  first  error  assigned  is:  "The  court  erred  in  the  following  para- 
graph of  his  charge  to  the  jury :  ^If  you  find  for  the  plaintiff  you  will 
find  such  an  amount  as  you  believe  from  the  evidence  will  be  a  fair  and 
just  pecuniary  compensation  for  her  physical  suffering  and  mental  pain, 
if  any,  her  impaired  ability  to  earn  money,  if  any,  the  reasonable  amount 
incurred  for  medicine  and  medical  attention,  if  any,  made  necessary  as 
the  direct  and  proximate  result  of  the  defendant's  negligence,  if  any.'  *' 
This  charge  is  complained  of  because  it  authorized  the  jury  to  find  for 
pecuniary  compensation  for  "impaired  ability  to  earn  money,"  because 
there  is  no  evidence  from  which  the  jury  could  properly  and  intelligently 
ascertain  the  amount  of  loss  sustained  by  reason  of  the  impairment  of 
her  ability  to  earn  money;  that  is,  there  was  no  sufficient  basis  in  the 
evidence  for  such  submission. 

There  is  no  assignment  of  error  attacking  the  verdict  or  judgment 
on  the  ground  that  appellee  was  not  injured,  as  claimed,  by  J;he  negli- 
gence of  the  appellant's  servants.  We  therefore  conclude  that  she  was 
entitled  to  recover.  We  will  then  consider  whether  the  charge  com- 
plained of  as  to  impaired  ability  to  earn  money  is  such  error  as  will 
cause  a  reversal  of  the  judgment. 

On  the  issue  of  appellee's  disability  to  earn  money,  we  give  portions 
of  the  testimony  of  several  witnesses  on  this  point,  that  her  condition 
may  be  fully  understood.  Mrs,  Motwiller,  the  plaintiff,  testified:  "I 
had  gotten  through  work  about  six  o'clock.  When  I  fell  I  lighted  on  thid 
side  (left  side).    I  was  dazed.    I  stood  up  with  my  weight  on  the  other 
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foot  The  other  foot  was  a  heavy  weight  hanging  to  my  body.  It  brought 
my  monthly  sickness  on^  and  it  was  not  time  for  it  again.  Ever  since 
the  accident  I  have  had  my  monthly  sickness  every  three  weeks,  and  now 
it  is  getting  less  than  three  weeks  apart,  and  lasts  me  nearly  all  the  time. 
I  have  to  be  prepared  for  it  all  the  time.  On  one  occasion,  at  the  ofiBce, 
I  left  qS  my  pads,  and  I  had  on  four  skirts,  with  a  heavy  black  skirt, 
and  it  came  through  all  of  these  and  got  on  the  cushion  I  was  on,  and 
I  handed  it  to  a  girl  down  there  and  she  had  to  take  it  out  and  conceal 
it.  It  just  comes  most  any  time.  Before  the  accident  I  was  regular.  I 
was  considered  very  healthy.  I  would  walk  to  my  work  and  walk  home, 
two  miles  from  where  I  worked.  The  feeling  I  had  in  my  leg  was  pain. 
It  seemed  to  be  heavy  and  stiflf,  and  is  that  way  now.  I  never  before  had 
a  doctor  with  me  except  when  my  two  children  were  born.  I  could  stand 
most  anything  before,  but  now  I  have  a  nervous  trembling  to  my  mus- 
cles. What  flesh  I  have  in  my  left  leg  quivers,  and  the  muscles  around 
my  mouth  quiver.  I  do  not  suffer  with  headache ;  I  hardly  ever  hare  a 
headache.  I  take  the  car  right  at  my  door  and  ride  to  the  transfer,  and 
it  is  only  a  few  steps  to  where  I  work,  and  that  is  all  the  walking  I  do. 
I  never  had  any  trouble  with  my  kidneys  before  the  accident;  now  I 
have  to  take  medicine  every  time  they  operate.  Sometimes  I  go  two 
days,  and  there  is  a  fullness  in  my  bladder  all  the  time.  I  know  my  leg 
is  shorter  now  than  it  was  before  the  accident.  I  can  take  a  few  steps 
and  stop,  and  get  about  a  short  distance  by  holding  to  things,  and  I  can 
not  walk  more  than  a  few  blocks  with  a  cane  without  stopping  and  rest- 
ing and  steadying  myself.  I  have  almost  given  up  walking  at  all.^'  On 
cross-examination  she  testified:  *'I  work  all  the  time,  only  I  get  off 
early.  I  have  the  best  people  in  the  world  to  work  for.  Yes,  sir,  during 
last  week  I  cried  in  the  office.  They  often  ask  me  there  what  I  am  cry- 
ing about.  I  cry  there  often.  Yes,  sir,  I  was  on  the  witness  stand  about 
two  hours  last  January,  and  I  did  not  cry  any  then,  but,  Mr.  Harris,  my 
condition  is  worse.  My  working  hours  are  eight  to  six.  Sometimes  I 
get  there  at  half  past  eight.  I  do  pretty  much  as  I  please.  As  a  gen- 
eral rule  I  do  not  stay  there  full  time.  Some  days  I  have  only  twelve 
letters  to  write.  In  the  store  we  have  cabinets  and  phonographs  all 
along,  and  I  can  walk  along  holding  to  one  cabinet  and  then  go  along 
and  hold  to  another.  I  always  have  to  hold  to  something  when  I  walk 
so  as  to  prevent  it  from  hurting  me.  Before  the  accident  my  standard 
weight  was  140  poimds.  In  January  this  year  I  weighed  105  pounds. 
I  weighed  last  week  and  weighed  98  pounds." 

W.  T.  Pace  testified :  "On  the  6th  of  June,  last  year,  when  I  got  home, 
plaintiff  was  lying  on  a  couch  and  groaning,  her  face  contorted  and 
hands  all  cramped  up.  We  got  Dr.  Poe.  Three  days  after  I  called  in 
Dr.  Smart  for  consultation,  and  she  was  in  such  condition  if  you  touched 
her,  moved  or  manipulated  the  parts,  she  would  halloo,  and  you  could 
hear  her  across  the  street.  She  remained  two  weeks  confined  to  her  bed. 
During  the  night  I  could  hear  her  groaning.  She  had  something  the 
matter  with  her  hip.  I  often  assisted  her  in  turning  over,  and  moving 
her  about  the  bed,  and  at  these  times  she  would  scream  out  with  pain. 
Her  left  leg  was  immovable.  I  have  known  her  since  1900  intimately, 
and  I  have  always  known  her  to  be  a  healthy  woman  before  this  accident 
Her  weight  was  140  pounds,  and  she  walked  to  town,  a  mile  and  one- 
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half  or  two  miles,  without  any  complaint.    Her  face  is  thin;  she  has 
fallen  off  almost  to  a  skeleton.^' 

Mr.  Newman  testified :  ^Tlaintiff  could  not  move  her  leg.  She  would 
scream  eyery  time  you  started  to  move  her.  Before  the  injury  she  was 
in  good  health,  and  walked  everjrwhere  she  wanted  to.  Since  the  acci- 
dent she  has  lost  a  great  deal  of  weight,  and  is  not  the  same  woman  at 
all.  She  can  not  get  about  even  in  the  house,  and  suffers  all  the  time. 
She  is  physically  a  different  person.  I  don't  believe  now  she  would 
weigh  over  100  pounds.  She  can  not  get  about  hardly  at  all  without  a 
cane,  and  even  catches  to  the  furniture  in  passing.  Her  condition  is 
worse  than  it  was  at  the  former  trial.  Her  height  is  about  five  feet  six 
inches.'* 

Dr.  Poe  testified:  ^Ti  found  her  wrought  up,  nervous,  and  suffering 
injury  to  her  hip  joint.  On  examination  I  concluded  it  was  an  injury 
to  the  hip  joint  and  the  contiguous  tissues  thereto.  I  treated  her  two 
weeks.  I  saw  her  twice  a  day  most  of  the  time.  Dr.  Smart  made  a 
casoal  examination.  I  saw  her  at  her  mother's  house.  The  condition 
of  the  hip  and  soreness  remained  the  same.  The  joint  seemed  to  be  lim^ 
ited  in  its  motion,  and  lasted  until  the  last  time  I  saw  her.  The  last 
time  I  examined  her  I  found  a  shortening  of  the  limb — ^about  three- 
fourths  of  an  inch.  The  acetabulum  could  be  fractured.  From  the  con- 
dition of  soreness  that  seemed  to  be  present,  there  might  be  an  injury  of 
that  kind  in  this  case.  The  principal  result  of  an  impaction  of  the  femur 
and  acetabulum  would  be  inflammatory  action.  The  motion  would  be 
limited,  naturally,  from  inflammation.  Ankylosis  is  limited  motion  and 
fitifEness  caused  by  inflammation.  From  the  hypothetical  question  you 
put  to  me,  I  would  attribute  the  lameness  and  that  condition  to  some 
contusion  of  the  tissues  immediately  surrounding  the  joint,  or  in  the 
joint.  Ankylosis  would  also  be  the  result  of  such  an  injury.  I  would 
attribute  the  inflammation  in  the  joints  to  the  soreness  and  straining 
of  the  ligaments.  When  I  was  waiting  on  her  she  seemed  not  to  have 
any  control  over  her  left  limb  at  all.  I  took  it  to  be  partial  paralysis  on 
account  of  lack  of  motion  in  that  joint.  I  would  consider,  under  the 
flame  statement  of  facts,  that  she  would  suffer  with  her  spine.  It  would 
also  cause  a  derangement  of  the  menses,  and  I  elicited  from  the  patient 
that  she  suffered  in  this  respect.  If  she  suffered  with  her  back  and  kid- 
neys, and  in  passing  her  urine,  I  would  attribute  that  to  the  fall  and  the 
general  shock  caused  to  the  nervous  system.  I  would  attribute  the 
nervousness  and  hysterical  condition  to  the  effect  produced  upon  the 
nervous  system.  I  saw  her  today,  and  I  think  the  injury  to  the  joint 
is  permanent.  If  she  weighed  140  pounds,  and  was  in  good  health, 
and  received  such  a  fall  as  you  described,  and  now  weighs  only  98  pounds, 
I  would  attribute  the  loss  of  weight  to  the  general  effect  of  the  fall  and 
the  pain  she  suffered,  and  I  think  her  nervous  troubles  would  be  of  a 
lasting  nature.''  On  cross-examination  he  testified:  ''I  know  nothing 
of  the  kidney  trouble  except  the  symptoms  she  gave  me.  I  discovered 
some  swelling  down  the  internal  muscles.  I  was  present  when  Drs. 
Allen  and  Duncan  made  their  examination.  They  did  not  find  her 
limbs  the  same  length,  but  a  degree  of  shortening;  they  found  about  the 
same  degree  I  did.  I  treated  her  last  about  two  or  three  months  after 
the  accident;  the  limb  would  not  move  out  from  its  fellow.    Part  of  the 
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neck  of  the  femur  might  be  broken  and  give  inflammatory  action,  and 
still  not  affect  the  bone  itself,  and  Dr.  Duncan  also  examined  her,  and 
reported  a  shortening.  They  made  several  examinations  and  reported 
a  shortening.  Dr.  Allen  asked  her  if  she  ever  had  her  leg  broken.  Dr. 
Allen  said  there  was  an  infallible  way  to  measure  for  a  shortening,  and 
measured  that  way,  and  found  the  same  amount  of  shortening  to  the  limb 
that  I  did.  We  all  found  a  shortening.  We  did  not  agree  that  the  two 
limbs  were  of  the  same  length,  because  when  I  examined  her  the  day  be- 
fore, to  my  satisfaction,  and  in  the  examination  of  the  bone  itself  I  found 
a  difference  of  one-half  inch  that  I  could  account  for." 

There  was  some  conflicting  testimony  as  to  the  shortening  of  appellee's 
limb,  but  the  foregoing  testimony  shows  upon  what  the  jury  could  base 
their  verdict.  The  foregoing  evidence,  we  think,  clearly  shows  that  ap- 
pellee^s  ability  to  earn  money  was  impaired,  which  is  a  proper  element 
of  damages. 

But  the  question  arises,  was  it  proper  for  the  court  to  tell  the  jury  to 
consider,  in  determining  the  damages,  ^%er  impaired  ability  to  earn 
money  ?"  The  allegation  of  impaired  capacity  is  to  '*eam  money  at  her 
ordinary  occupation,  or  any  other  for  which  she  is  qualified,  during  the 
balance  of  her  future  life."  At  the  time  of  trial  she  was  engaged  as  a 
stenographer,  but  the  proof  does  not  show  what  salary  she  received  be- 
fore and  after  the  injury.  This  would  preclude  a  recovery  for  any  spe- 
cial damages  for  impaired  ability  in  that  particular  avocation,  but  we 
see  no  reason  why  a  recovery  could  not  be  had  for  general  impairment 
to  earn  money.  Fordyce  v.  Withers,  1  Texas  Civ.  App.,  545.  We  cer- 
tified to  the  Supreme  Court  the  question  as  to  the  correctness  of  the 
charge  on  this  point,  and  it  held  there  was  no  error  under  the  facts 
shown.    Dallas  Con.  E.  St.  By.  y.  Motwiller,  101  Texas,  515. 

Where  a  diminished  capacity  to  earn  money  in  a  particular  avocation 
is  alleged  to  arise  from  a  wrongful  act,  it  is  necessary  to  prove  some  facts 
from  which  the  jury  would  be  justified  in  determining  the  probable  Ims 
that  would  flow  from  such  diminished  capacity.  Houston  &  T.  C.  By. 
V.  Bird,  48  S.  W.,  756 ;  St.  Louis  S.  W.  Ry.  v.  Smith,  86  S.  W.,  946. 
But  where  there  is  a  general  allegation  that  the  injury  caused  a  dimin- 
ished capacity  to  earn  money  in  all  ways,  and  the  evidence  shows  the 
party  is  so  injured,  is  it  not  a  proper  element  of  damage  to  be  submitted 
to  the  jury  for  them  to  determine,  from  their  general  knowledge  and  ex- 
perience, the  amount  of  such  damages?  To  illustrate:  Take  a  young 
man  who  has  attended  school  up  to  his  majority,  and  before  he  has  time 
to  pursue  any  avocation  he  is  wrongfully  injured  to  such  an  extent  his 
ability  to  earn  money  is  diminished,  and  that  fact  is  fully  established, 
could  it  be  said  that  some  particular  facts  should  be  further  proven  to 
form  a  basis  from  which  the  jury  might  reach  a  conclusion  before  the 
court  would  be  authorized  to  submit  such  an  issue?  To  do  so,  it  seems, 
would  deprive  such  a  party  of  the  beneflt  of  an  element  of  damages  that 
is  allowed  by  law. 

It  is  true  that  the  evidence  in, this  case  does  not  show  any  basis  for 
the  recovery  of  any  special  amount  for  diminished  capacity  in  the  avoca- 
tion of  stenographer,  but  it  did  show,  in  a  general  way,  that  appellee's 
capacity  was  diminished  for  that  as  well  as  for  all  other  avocations. 

But,  aside  from  diminished  capacity  to  earn  money,  the  evidence 
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shows  injuries  for  the  recovery  of  which  the  verdict  is  not  excessive.  In 
fact,  there  is  no  complaint  that  it  is  too  large  and  excessive.  Under  the 
circumstances,  and  in  view  of  the  fact  there  is  no  assignment  of  error 
attacking  the  verdict  as  excessive,  we  do  not  think  the  verdict  should  be 
reversed  on  the  ground  urged.  We  understand  that  some  of  our  courts 
have  held  the  giving  of  such  charge  was  error  in  somewhat  similar  cases 
to  this,  where  it  does  not  appear  whether  or  not  the  verdict  was  attacked 
as  excessive. 

In  Houston  &  T.  C.  Ey.  v.  Bird,  supra,  a  case  similar  to  this,  the  judg- 
ment was  reversed  on  two  assignments;  one  on  the  excessiveness  of  the 
verdict,  and  the  other  the  giving  of  a  charge  on  lessened  capacity.  The 
verdict  appears  large,  but  whether  or  not  the  assignment  of  excessive 
verdict  was  the  controlling  reason  for  reversal  we  can  not  say;  but  in 
this  case,  the  verdict  not  being  excessive,  and  there  being  no  assignment 
to  that  effect,  we  do  not  think  the  charge  harmful. 

Another  proposition  is  submitted  under  the  first  assignment  of  error, 
to  the  effect  that  the  evidence  showed  that  plaintiff  had  sustained  certain 
injuries,  or  endured  physical  pain  or  mental  suffering  not  mentioned  in 
the  petition.  The  only  testimony  that  forms  the  basis  for  this  complaint 
is,  first,  a  witness  stated :  *'I  believe  she  claimed  her  head  and  arms  hurt 
her  some,  as  well  as  I  remember ;''  and  another,  a  physician,  stated  she 
said  she  "suffered  with  some  irregularity  with  reference  to  her  kidneys 
and  digestive  organs.'*  The  plaiijitiff  testified  she  did  not  suffer  from 
headache,  and  when  the  physician  mentioned  "digestive  organs,'*  plain- 
tiff's attorney  said:  "He  used  the  words  'digestive  organs,'  and  we 
haven't  alleged  that,  and  we  would  like  for  him  to  mention  the  particu- 
lar organs,"  and  then  asked  the  question:  "Mention  the  particular  or- 
gans; you  say  the  kidneys?"    A.    "Yes,  sir,  and  the  female  organs." 

Under  these  circumstances,  and  in  view  of  the  testimony  as  to  plain- 
tiff's injuries  and  sufferings  which  conform  to  the  pleading  and  the  size 
of  the  verdict,  we  think  defendant  was  not  affected  to  its  prejudice. 

Finding  no  reversible  error  in  the  record  the  judgment  is  aflBrmed. 

Affirmed, 

Writ  of  error  refused. 


E.  S.  Bass  et  ax.  v.  E.  L.  Tolbert. 

Decided  June  20,  1908. 

1. — ^Prinoipal  and  Agent — Donble  Agency. 

An  agent  who  is  relied  upon  to  exercise,  in  behalf  of  his  principal,  his 
skill,  knowledge  or  influence,  will  not  be  permitted,  without  his  prmcipal's 
knowledge  and  consent,  to  undertake  to  represent  the  other  party  to  the  trans- 
action. And  it  makes  no  difference  that  the  principal  was  not  in  fact  injured, 
or  that  the  agent  intended  no  wrong,  or  that  the  other  party  acted  in  good 
faith.  The  double  agency  is  a  fraud  upon  the  principal  in  such  case,  contra- 
venes public  policy,  and  the  courts  will  refuse  to  eniorce  a  contnu^  growing 
out  of  such  agency  or  award  damages  for  its  breach. 


The  weight  of  authority  seems  to  be  in  favor  of  the  proposition  that  the 
same  person  may  act  as  the  agent  of  two  or  more  principals  in  the  same  trans- 
action if  biB  duties  to  each  are  not  such  as  to  require  him  to  do  incompatible 
things,  or  if  be  acts  with  the  full  knowledge  and  consent  of  both  principals. 


I 
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8.-— SftBio— 'SrideiLOd* 

A  contract  or  agreement  between  an  agent  for  the  sale  of  land  and  a  pros- 
pective purchaser,  whereby  the  purchaaer  agreed  to  buy  from  and  throujo^  the 
*  agent  instead  of  directly  from  tne  owner,  oonudered*  and  held  not  violative  of 
the  agent's  duty  to  his  principal. 

4.— Agency — ^Partnership— Evldenoe. 

Evidence  as  to  partnership  between  agents  for  the  sale  of  land,  consid- 
ered, and  held  insufficient  to  support  a  finding  that  a  partnership  existed. 

6. — Same— Statement  of  Another— Aoqvieioenoe. 

Acquiescence,  to  have  the  effect  of  an  admission  of  the  party  to  be  affected 
thereby,  must  exhibit  some  act  of  the  mind  and  amount  to  voluntary  demeanor 
or  conduct  of  the  party.  It  must  clearly  appear  that  the  language  or  conduct 
in  question  was  fully  understood  by  the  party  sought  to  be  bound  thereby,  be- 
fore any  inference  can  be  drawn  from  his  silence. 

Appeal  from  the  County  Court  of  Hunt  County.  Tried  below  before 
Hon.  J.  W.  Manning. 

0.  C.  Oroce  and  Pierson  &  Stames,  for  appellants. — ^The  court  erred 
in  overruling  defendant's  general  demurrer  to  plaintiff's  petition,  be- 
cause the  same  showed  no  cause  of  action  against  defendant,  or  none 
of  which  the  court  should  take  jurisdiction,  in  this:  (1)  From  said 
petition  it  appears  that  R.  S.  Bass  was  the  agent  of  E.  Griffith  to  sell 
his  land,  and  was  under  legal  obligation  to  obtain  therefor  the  highest 
price  obtainable,  and  the  agreement  alleged  between  plaintiff  and  said 
Bass,  if  made,  was  one  violative  of  the  duty  of  said  Bass  to  his  prin- 
cipal, Griffith,  and  an  agreement  which  a  court  should  in  nowise  enforce, 
or  take  jurisdiction  or  cognizance  of.  (2)  Prom  said  petition  it  ap- 
pears that  plaintiff  knew  Bass  to  be  the  agent  of  Griffith  for  the  disposi- 
tion of  Griffith's  property,  and  hence,  that  it  was  improper  for  Bass  to 
make  or  enter  into  any  agreement  as  he  alleges,  and  hence  such  agree- 
ment, if  made,  is  one  contrary  to  public  policy,  violative  of  the  duty  of 
an  agent  to  his  principal,  and  one  which  no  court  should  enforce.  Arm- 
strong V.  O'Brien,  83  Texas,  648-9;  Oscanyan  v.  Arms  Company,  103 
U.  S.,  261 ;  Warden  v.  Union  Pac.  Ry.  Co.,  103  U.  S.,  658 ;  Woodstock 
Iron  Co.  V.  Richmond  &  D.  Extension  Co.,  129  XJ.  S.,  643 ;  West  v. 
Camden,  135  TJ.  S.,  521;  Meachum  on  Agency,  sections  67,  643,  644, 
798;  Walker  v.  Osgood,  98  Massachusetts,  348;  Rice  v.  Wood,  113  Mas- 
sachusetts, 133;  Holcolm  v.  Weaver,  136  Massachusetts,  265;  Young  v. 
Hughes,  32  New  Jersey  Eq.,  372;  Gann  v.  Zettler,  60  S.  E.,  283;  Bam- 
speck  V.  Patillo,  69  Am.  St  Bep.,  197. 

The  trial  court  erred  in  rendering  a  judgment  against  defendants 
W.  A.  Malcolm  and  T.  J.  Stroud.  It  further  erred  in  refusing  a  new 
trial  as  to  them,  because  the  evidence  shows  that  there  was  no  partner- 
ship between  them  and  defendant  Bass  in  respect  to  any  contract,  if 
any  was  made  between  plaintiff  and  said  Bass;  and  that  they  had  no  in- 
terest in  or  connection  with  the  contract  between  plaintiff  and  said  Bass 
alleged  in  said  petition,  if  any  such  contract  was  made.  Hayden  Hard- 
ware Co.  V.  Bamsay,  14  Texas  Civ.  App.,  185. 

Thompson  &  Mead,  for  appellee. — ^The  contract  sued  upon  was  not 
against  public  policy,  but  was  a  contract  which  appellee  had  a  legal  right 
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to  make  and  which  the  courts  should  uphold.    Chase  ▼.  Yeal^  83  Tezas^ 
333. 

There  was  evidence  introduced  warranting  a  judgment  against  Mal- 
colm and  Stroud,  and  also  showing  a  partnership  with  E.  S.  Bass. 
Stevens  &  Andrews  v.  Gainesville  Bank,  62  Texas,  499;  Henderson  v. 
San  Antonio  &  M.  G.  Ey.  Co.,  17  Texas,  660 ;  Gulf,  C.  &  S.  F.  Ey.  Co. 
V.  Pittman,  4  Texas  Civ.  App.,  166;  Ft.  Worth  Pub.  Co.  v.  Hitson  & 
Reed,  80  Texas,  216;  Prather  v.  Wilkens,  68  Texas,  190. 

TAL/BOT,  Associate  Justice. — This  suit  was  filed  by  appellee,  E.  L, 
Tolbert,  in  the  County  Court  of  Hunt  County,  on  August  20,  1907, 
against  appellants,  E.  S.  Bass,  W.  A.  Malcolm  and  T.  J.  Stroud.  The 
petition  alleged,  in  substance,  that  one  Griffith,  on  and  prior  to  August 
14,  1907,  was  owner  of  a  tract  of  land  in  said  Hunt  County,  and  cer- 
tain mules,  farming  tools,  etc.,  and  an  interest  in  a  growing  crop  upon 
such  land.  That  on  the  14th  of  August,  1907,  appellee  learned  that  said 
GrifiBth  desired  to  sell  such  land,  and  other  property,  and  made  efforts 
to  buy  the  same.  That  before  such  efforts  by  him,  appellee,  said  Griffith, 
had  listed  his  land  with  appellant  Bass  for  sale,  agreeing  to  pay  Bass  a 
commission  therefor.  That  at  this  time  Bass  was  engaged  in  buying 
and  selling  lands  in  Hunt  and  pther  counties  on  commission,  and  appel- 
lants Malcolm  and  Stroud  were  engaged  in  a  similar  business  in  Ellis 
County^  and  that  there  was  some  arrangement,  the  details  of  which  were 
unknown  to  plaintiff,  by  which  Malcolm  and  Stroud  became  partners  in 
the  land  business;  that  Malcolm  and  Stroud  would  furnish  buyers  for 
lands  in  Hunt  County,  listed  with  Bass,  and  when  a  sale  was  made  that 
the  commissions  would  be  divided ;  and  that  there  was  a  further  arrange- 
ment that  appellants  would,  at  times,  jointly  purchase  lands  and  then 
sell  the  same  for  their  own  mutual  profit,  lliat  after  appellee  had  sent 
word  to  Griffith  that  he  wished  to  buy  his  land,  appellant  Bass  learned 
that  appellee  was  thinking  of  buying  said  land,  and  advised  appellee 
that  said  land  was  listed  with  him  for  sale  for  a  commission,  and  that 
in  ease  Griffith  sold  it  direct  that  he  would  get  no  commission,  and  that 
he  asked  appellee  to  make  the  trade  through  him,  and  represented  that 
he  could  purchase  the  land  through  him,  Bass,  cheaper  than  he  could 
from  Griffith  direct,  as  he,  Bass,  had  Griffith  bound  up  under  a  contract 
to  sell  the  land  $2.50  per  acre  cheaper  than  Griffith  would  sell  it  to  ap- 
pellee. That  the  land  was  listed  with  him  at  $47.60  per  acre.  That 
Griffith  was  asking  for  the  land  and  other  property  $2,850,  the  buyer  to 
pay  $72  interest  on  a  loan  on  the  land,  and  that  Bass  told  appellee  that 
he  would  guarantee  to  buy  the  land  for  him  at  $2,750  if  appdlee  would 
let  him,  Bass,  make  the  trade,  and  thereby  get  his  commission. 

It  is  further  alleged,  in  substance,  that^  relying  on  these  representa- 
tions by  Bass,  appellee  agreed  not  to  attempt  to  buy  the  land  from  Grif- 
fith and  to  allow  Bass  to  buy  it  for  him,  authorizing  the  payment  of 
$2,850  for  the  property  if  it  could  not  be  bought  for  less;  that  the 
$2,850  proposition  was  submitted  to  Griffith,  who  declined  the  same  un- 
less the  $72  interest  before  mentioned  was  also  paid,  and  tiiat,  pending 
negotiations  in  that  regard,  Bass  got  in  communication  with  appel- 
lants, Malcolm  and  Stroud,  with  the  result  that  they,  Bass,  Malcolm 
and  Stroud,  themselves,  purchased  the  land  and  other  properly  from 
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Griffith^  and  took  title  to  themselveB,  by  which  appellee  claimed  to  have 
been  damaged  in  the  sum  of  $1,000,  for  which  he  sued.  By  supple- 
mentary petition  it  is  alleged  that,  if  appellants  were  not  partners  in  fact 
in  the  transaction  mentioned,  that  Bass  was  acting  in  the  purchase  of 
said  land  as  the  agent  for  the  other  appellants,  by  reason  whereof  they 
were  liable  for  appellee's  damage. 

The  defendants,  Malcolm  and  Stroud,  filed  a  plea  of  privilege,  which 
was  subsequently  overruled,  and  all  of  the  defendants  answered  by  ex- 
ceptions, general  and  special ;  a  general  denial  and  a  denial  under  oath 
of  partnership,  as  alleged.  The  exceptions  of  defendants,  general  and 
special,  were  overruled,  and  on  a  trial  before  the  court  plaintiff  recov- 
ered a  judgment  against  all  of  the  appellants  for  $712.50 ;  and  a  motion 
for  a  new  trial  having  been  overruled,  an  appeal  to  this  court  was  duly 
perfected. 

The  first  assignment  of  error  complains  that  the  trial  court  erred  in 
overruling  defendants'  general  demurrer  to  plaintiff's  petition.  The 
proposition  advanced  under  the  assignment,  although  presented  ia  sev- 
eral different  forms,  is  to  the  effect  that  the  agreement,  as  aUeged  by 
appellee  Tolbert  in  his  petition,  shows  on  its  face  that  the  same  was  in- 
consistent with  appellant  Bass's  duties  and  obligations  to  his  principal, 
Griffith,  a  conspiracy  to  defraud  the  said  Griffith,  and,  if  there  was  any 
such  agreement,  the  same  was  illegal  and  void  as  against  public  poUcy, 
and  no  cause  of  action  could  arise  thereon  in  favor  of  Tolbert  for  the 
breach  of  the  same.  It  is  well  settled  that  an  agent  who  is  relied  upon  to 
exercise,  in  behalf  of  his  principal,  his  skill,  knowledge  or  influence, 
will  not  be  permitted,  without  his  principal's  knowledge  and  consent,  to 
undertake  to  represent  the  other  party  to  the  transaction.  And  it  makes 
no  difference  tiiat  the  principal  was  not  in  fact  injured,  or  that  the 
agent  intended  no  wrong,  or  that  the  other  party  acted  in  good  faith; 
the  double  agency  is  a  fraud  upon  the  principal  in  such  case,  contra- 
venes public  policy,  and  the  courts  will  refuse  to  enforce  a  contract 
growing  out  of  such  agency  or  award  damages  for  its  breach.  Armstrong 
V.  O'Brien,  83  Texas,  635;  Mech.  on  Agency,  section  798.  A  person, 
however,  may  act  as  the  agent  of  two  or  more  principals  in  the  same 
transaction,  if  his  duties  to  each  are  not  such  as  to  require  him  to  do  in- 
compatible things,  or  if  he  acts  with  the  full  knowledge  and  consent  of 
both  principals.  There  is  some  conflict  in  the  decisions  upon  the  last- 
named  exception  to  the  general  rule,  but  it  seems  that  in  such  cases  the 
weight  of  authority  is  in  favor  of  the  validity  of  the  transaction.  Mech. 
on  Agency,  section  644,  and  cases  cited  in  note. 

The  decision  of  the  question  in  the  case  at  bar  turns  upon  the  charac- 
ter of  the  pleading.  It  was  alleged,  in  substance,  that  Griffith,  the 
owner  of  the  land  which  appellee  desired  to  buy,  had  listed  the  land  with 
appellant  Bass  for  sale;  that  Bass,  learning  of  appellee's  desire  to  pur- 
chase the  land,  requested  that  he,  Bass,  be  allowed  to  make  the  trade  for 
appellee ;  that  he,  Bass,  could  buy  the  land  cheaper  than  appellee  could 
buy  it  himself,  and  could  also  get  his  commission  from  Griffith  for  mak- 
ing the  sale,  which  would  amount  to  $75 ;  that  Bass  informed  appellee 
that  he  had  Griffith  bound  up  by  contract  to  sell  the  land  $2.50  per  acre 
cheaper  than  Griffith  would  sell  it  to  appellee;  that  the  price  Griffith 
was  asking  for  the  land  and  other  property  was  $2,850,  and  the  buyer 
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to  pay,  in  addition  thereto,  about  $72  interest  due  on  a  loan  secured  by  a 
lien  on  the  land;  that  appellee  then  agreed  that  he  would  not  attempt 
to  buy  the  land  direct  from  GrifSth,  but  would  allow  appellant  Bass  to 
buy  it  for  him,  and  that  he  authorized  Bass  to  offer  as  much  as  $2,850 
for  the  property  if  it  could  not  be  bought  for  less.  It  was  further  al- 
leged that  Bass  agreed  that,  if  he  could  not  get  the  land  for  appellee  at 
the  price  stated  to  him,  that  he  would  submit  Griffith's  proposition  to 
appellee,  and  not  close  the  trade  with  any  other  party  until  appellee  was 
given  an  opportunity  to  take  the  property  at  Griffith's  price;  that  Bass 
saw  Griffith,  and  informed  appellee  that  Griffith  refused  to  take  less 
than  $2,850  for  the  property,  and  the  buyer  to  pay  the  $72  interest  due 
on  the  loan ;  that  at  the  same  time  Bass  informed  appellee  that  he  had 
an  agreement  with  Griffith  by  which  he  could  hold  the  offer  open  until 
the  next  day;  that  appellee  then  told  Bass  that  he  would  pay  Griffith 
the  price  he  asked  if  they  could  not  get  the  land  cheaper,  and  that  he 
would  let  Bass  know  the  next  day  at  one  o'clock  p.  m. 

We  think  it  fairly  appears  from  these  allegations  that  it  was  neither 
intended  nor  contemplated  by  either  appellee  or  Bass  that  the  land 
should  be  purchased  from  Griffith  under  circumstances  of  which  he  was 
not  fully  aware,  of  at  a  price  not  fixed  by  him.  It  was  not  alleged  that 
appellee  was  to  pay  Bass  anything.  Griffith  had  promised  to  pay  him  a 
commission  of  $75  to  find  a  buyer  for  the  land,  and  appellee  simply 
agreed  to  purchase  through  Bass  instead  of  going  to  Griffith  in  person. 
It  is  true  Bass  urged,  as  an  inducement  to  this,  that  he  could  buy  the 
land  for  appellee  cheaper  than  appellee  could  get  it  from  Griffith  direct, 
but  in  this  connection  he  told  appellee,  as  shown  by  the  pleading,  that 
he  had  a  contract  with  Griffith  which  would  enable  him  to  do  so.  If 
this  allegation  is  true,  and  it  must  be  so  regarded  for  the  purposes  of 
the  demurrer,  then  the  price  at  which  Bass  proposed  to  get  the  land  for 
appellee,  if  he  would  buy  through  him,  was  not  one  fixed  by  Bass  against 
the  interest  of  Griffith,  but  one  fixed  or  agreed  to  by  Griffith  in  his  con- 
tract with  Bass.  As  has  been  seen,  the  allegation  is  that  he,  Bass,  ^^had 
Griffith  bound  up  under  contract  to  sell  the  land  $2.50  per  acre  cheaper 
than  Griffith  would  sell  it  to  plaintiff,"  which  corresponds  with  the 
amount  Bass  said  he  could  procure  the  land  for.  The  clear  inference 
from  the  allegations  of  the  petition  is :  that  Tolbert  and  Bass  both  under- 
stood and  intended  that  Griffith  should  be  consulted  about  the  price  of 
the  property,  and  that  the  same  should  be  agreed  to  by  him  before  the 
sale  contemplated  was  consummated.  We  conclude  the  demurrer  was 
properly  overruled.  '   ' 

Appellants'  second  assignment  of  error  is  to  the  effect  that  the  trial 
court  erred  in  rendering  judgment  against  the  defendants,  Malcolm  and 
Stroud,  and  in  refusing  to  grant  them  a  new  trial,  because  the  evidence 
shows  there  was  no  partnership  existing  between  them  and  the  defend- 
ant Bass,  in  respect  to  any  contract  that  may  have  been  entered  into  be- 
tween appellee  and  the  said  Bass,  in  regard  to  the  purchase  of  the  land 
in  question,  and  that  they  had  no  interest  in  any  such  contract.  This  as- 
signment we  believe  to  be  well  taken.  The  strength  of  the  testimony 
upon  this  phase  of  the  case  is  as  follows:  Appellee  testified  that  Bass 
told  him  that  he  had  an  arrangement  with  Malcolm  and  Stroud  by 
which  he,  Bass,  would  list  Hunt  County  land  for  sale,  and  Malcolm  and, 
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Stroud  find  buyers  in  Ellis  County^  and  the  commission  would  be  di- 
vided among  them.  Bass  testified  that  he  had  an  agreement  with  Mal- 
colm and  Stroud  to  divide  commissions  with  them  on  every  sale  of  land 
in  Hunt  County  to  buyers  furnished  by  them  from  Ellis  County,  but 
that  Malcolm  and  Stroud  had  no  interest  in  sales  of  Hunt  County  land 
made  by  him  to  purchasers  found  by  him ;  that  he  only  divided  commis- 
sions with  them  on  sales  made  to  parties  that  they  secured  in  Ellis 
County  of  lands  situated  in  Hunt  County.  Bass  further  testified  that 
he  never  thought  of  buying  the  Griffith  land  until  Tolbert  had  flatly  re- 
fused to  meet  Griffith's  terms.  That  Malcolm  and  Stroud  knew  nothing 
about  Tolbert,  nor  had  there  been  any  negotiations  with  him  about  Grif- 
fith's land  until  after  he,  Bass,  had  bought  the  property,  and  that,  had 
he  sold  the  land  to  Tolbert,  that  Malcolm  and  Stroud  would  have  had 
no  interest  in  the  transaction  whatever.  Upon  being  recalled,  appellee 
testified  that  Bass  said,  in  speaking  of  Malcolm  and  Stroud :  ^^e  have 
a  partnership;  I  furnish  the  land  and  they  furnish  the  buyers,  and  we 
split  the  commissions."  Stroud  testified  that  he  and  Malcolm  were  part- 
ners in  the  real  estate  business  in  Ellis  County;  that  they  had  an  ar- 
rangement with  Bass  by  which  they  get  buyers  in  Ellis  County  to  buy 
lands  that  Bass  had  listed  in  Hunt  County,  and  when  Bass  made  a  sale 
of  land  in  Hunt  County  to  a  buyer  furnished  by  them  from  Ellis  County 
they  would  divide  the  commission  on  such  sale.  That  on  the  night  of 
August  15,  1907,  at  7 :30  o'clock  or  later,  Bass  'phoned  to  him,  in  sub- 
stance, that  the  Griffith  property  was  for  sale  at  a  bargain,  and  asked 
him  to  go  in  with  him  and  purchase  it,  and  he  authorized  Bass  to  go 
ahead  with  the  matter  on  his  (Bass's)  own  judgment,  and  agreed  to  go 
up  from  Waxahachie  the  next  morning,  which  he  did.  That  Bass  had 
closed  the  trade  before  he  arrived,  and  that  up  to  that  time  he  had  never 
seen  Tolbert,  and  did  not  know  him,  nor  had  he  had  anything  to  do  with 
the  deal. 

This  testimony  we  regard  as  wholly  insufficient  to  show  that  a  part- 
nership did  exist  between  Bass  and  Malcolm  and  Stroud  in  the  matter 
of  the  sale  for,  or  purchase  of  the  land  from,  Griffith ;  or  that  Bass,  in 
making  the  contract  with  appellee,  as  alleged,  was  the  agent  of  the  said 
Malcolm  and  Stroud,  or  otherwise  so  associated  with  them  in  the  sale  or 
purchase  of  lands  situated  in  Hunt  County  as  to  authorize  the  judgment 
rendered  against  them.  Aside  from  the  statement  of  appellee  that  Bass 
told  him,  in  speaking  of  Malcolm  and  Stroud,  that  "  we  have  a  partner- 
ship; I  furnish  the  land  and  they  furnish  the  buyers,  and  we  split  the 
commissions,"  the  evidence  seems  to  conclusively  show  it  was  only  in 
the  event  Malcolm  and  Stroud  furnished  a  buyer  from  Ellis  County  of 
land  held  for  sale  by  Bass  in  Hunt  County  that  they  had  any  interest 
whatever  in  the  transaction.  In  that  event  it  was  agreed  by  Bass  that 
they  should  receive  one-half  of  the  commission  paid  him.  But  they  had 
no  interest  whatever  in  sales  made  by  Bass  to  purchasers  procured  by 
him. 

Was  the  declaration  of  Bass,  that  'Ve  (speaking  of  himself,  Malcolm 
and  Stroud)  have  a  partnership;  I  furnish  the  land  and  they  furnish 
the  buyers,  and  we  split  the  commissions,"  sufficient  to  justify  the  judg- 
ment of  the  court  against  Malcolm  and  Stroud?  We  think  not.  It 
does  not  appear  that  the  statement  imputed  to  Bass,  if  made  in  the 
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presence  of  Stroud,  was  heard  by  him.  It  was  shown  that  a  conversation 
occarred  between  appellee  and  Bass  in  the  latter's  office  at  Greenville^ 
after  the  sale  of  the  land  by  Griffith,  and  that  Stroud  was  in  the  office 
at  that  time,  but  it  does  not  appear  that  the  statement  quoted  was  heard 
by  Stroud.  And  it  is  not  pretended  that  Malcolm  was  present  at  that 
or  any  other  time,  and  heard  any  such  statement.  To  have  authorized  a 
finding  tiiat  a  partnership  existed  between  Bass  and  Malcolm  and  Stroud 
with  respect  to  the  alleged  contract  and  Bass's  dealing  with  appellee, 
upon  the  statement  referred  to,  it  was  necessary  to  show  that  said  state- 
ment was  heard  by  Stroud  or  Malcolm  and  not  denied.  Acquiescence, 
to  have  the  effect  of  admission  of  the  pariy  to  be  affected  thereby,  "must 
exhibit  some  act  of  the  mind  and  amount  to  voluntaiy  demeanor  or 
conduct  of  the  party.  And  whether  it  is  acquiescence  in  the  conduct,  or 
in  the  language  of  others,  it  must  plainly  appear  that  such  conduct  was 
fuUy  known,  or  the  language  fully  understood  by  the  party,  before  any 
inference  can  be  drawn  from  his  silence.'^  1  Greenl.  on  Ev.,  section  197. 
Again,  Mr.  Greenleaf  says:  "The  mere  silence  of  one,  when  facts  are 
asserted  in  his  presence,  is  no  groxmd  of  presuming  his  acquiescence, 
unless  the  conversation  was  addressed  to  him  under  such  circumstances 
as  to  call  for  a  reply.''  Section  197a.  This  latter  statement  of  the  law 
seems  to  be  a  qualification  of  a  former  rule  on  the  subject  which  per- 
mitted one's  silence  to  be  construed  as  a  virtual  assent  to  all  that  was 
said  in  his  presence.  The  reason  given  for  the  change  is  that  the  former 
rule  was  susceptible  of  great  abuse,  and  called  for  a  course  of  conduct 
which  prudent  and  quiet  men  do  not  generally  adopt.  Green,  on  Ev., 
section  197a.  While  there  is  evidence  in  this  case  that  appellant  Stroud 
was  in  Bass's  office  when  the  declaration  claimed  by  Tolbert  was  made 
by  Bass,  it  clearly  appears  that  the  conversation  between  Bass  and  Tol- 
bert, in  which  such  declaration  was  made,  was  a  very  animated  and 
angry  one,  and  the  only  foundation  for  the  belief  that  Stroud  heard  it, 
and  fully  understood  its  import,  is  his  presence  during  the  conversation. 
Under  the  rule  above  announced,  we  think  the  court  was  not  warranted, 
under  such  circumstances,  in  finding  that  Stroud  not  only  heard  the 
statement  of  Bass,  but  that  he  fully  understood  and  acquiesced  in  it,  a 
finding  of  all  which  was  essential  to  justify  the  inference  of  partner- 
ship as  declared  by  Bass.  This  being  true,  the  evidence  was  insufficient 
to  establish  the  finding  of  the  court  ttiat  Malcolm  and  Stroud  were  part- 
ners of  Bass  in  the  transaction  out  of  which  the  suit  grows,  and  the 
judgment  against  them  must  be  reversed. 

The  other  assignments  of  error  complain  of  the  insufficiency  of  the 
pleadings  upon  the  measure  of  damages,  and  the  inadmissibility  of  cer- 
tain testimony,  by  reason  thereof,  to  establish  the  damages  allowed  by  the 
court  Also,  that  the  evidence  was  insufficient  to  warrant  the  amount 
of  the  damages  allowed.  We  shall  not  enter  upon  a  discussion  of  these 
assignments.  It  is  enough  to  say  that  they  have  been  considered,  with 
the  conclusion  reached  that  they  point  out  no  reversible  error.  The 
pleading  was  nt)t,  perhaps,  as  definite  as  it  might  have  been,  but  was 
sufficient  in  a  suit  of  this  character. 

The  evidence  is  sufficient  to  sustain  the  judgment  against  appellant 
Bass,  but  insufficient  to  sustain  it  as  to  Malcolm  and  Stroud.  The  case 
was  tried  without  a  jury,  and  the  facts  seem  to  have  been  fully  devel- 
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oped.  It  is  therefore  ordered  that  the  judgment  of  the  court  helow  be 
affirmed  as  to  Bass,  and  reversed  and  here  rendered  for  appellants  Mal- 
colm and  Stroud. 

Affirmed  in  part  and  reversed  and  rendered  in  part. 


DOKINOO  CORRIOAN  V.  ChABLBS  D.  FiTZSIMMONS. 

Decided  June  22,  1008. 

Sohool  Land — Applioation  to  Pnroliaie — Oooupanoy — ^Eyidenoe. 

The  issue  being  whether  or  not  appellee  was  an  actual  settler  upon  school 
land  at  the  time  he  filed  his  application  to  purchase,  evidence  considered,  and 
held  sufficient,  although  conflicting,  to  support  the  finding  of  the  jury  in  his 
favor.  However  humble  the  habitation  might  be  if  it  is  the  home  and  only 
home  of  the  settler  at  the  time  he  makes  application  to  purchase,  he  is  an 
"actual  settler"  as  that  term  is  used  in  the  Constitution  and  statute,  and  his 
right  to  purchase  will  be  upheld.  The  fact  that  the  wife  and  children  of  the 
applicant  did  not  join  him  in  the  occupancy  of  the  land  until  about  one  year 
after  his  application  to  purchase  was  filed,  will  not  defeat  his  right  when  it  is 
shown  that  their  absence  was  caused  by  sickness. 

Appeal  from  the  District  Court  of  Nueces  County.  Tried  below  be- 
fore Hon.  W.  B.  Hopkins. 

J.  C.  Scott  and  S.  H,  Woods,  for  appellant. 

D.  McN.  Turner,  for  appellee. — Plaintiff,  suing  in  trespass  to  try 
title  to  public  school  land,  and  claiming  under  a  rejected  application  to 
purchase,  as  against  a  defendant  in  possession  under  a  prior  award  from 
the  Commissioner  of  the  Land  Office,  has  the  burden  of  proof  to  estab- 
lish, by  a  preponderance  of  the  evidence,  the  fact  upon  which  he  relies 
to  avoid  the  title  of  defendant.  Davis  v.  McCauley,  28  Texas  Civ.  App., 
211;  McBane  v.  Angle,  29  Texas  Civ.  App.,  594. 

PLEASANTS,  Chief  Justice. — This  is  an  action  of  trespass  to  try 
title  brought  by  the  appellant  against  the  appellee  to  recover  sections 
74  and  78  of  State  school  lands  in  Nueces  County.  Both  parties  daim 
the  land  in  controversy  under  purchase  from  the  State.  The  applica- 
tion of  appellee  for  purchase  of  the  land  was  approved  by  the  Commis- 
sioner of  the  General  Land  Office,  and  the  land  awarded  to  him,  in  1898. 
This  application  was  for  the  purchase  of  said  sections  as  additional 
lands  of  half  section  No.  128,  upon  which  appellee  claimed  to  be  then 
living,  and  which  he  at  the  same  time  made  application  to  purchase  as 
his  home  section.  This  award  to  appellee  was  subsequently  set  aside  by 
the  Commissioner  upon  affidavit  showing  that  appellee  was  not  living 
on  half  section  No.  128  at  the  time  his  application  to  purchase  was  made. 
The  appellant  then  made  an  application  to  purchase,  which  was  ap- 
proved, and  the  land  awarded  to  him.  Subsequently,  upon  a  showing 
made  by  appellee,  the  ruling  setting  aside  the  first  award  was  revoked 
by  the  Commissioner,  and  that  award  reinstated,  and  the  award  to  ap- 
pellant set  aside. 

This  is  the  third  appeal  of  this  case.    The  decisions  on  the  former 
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*irb«  I  ^nada  ^j  irplcanca  to  pcrvhase  ,  on  Mdirvh  t:\  IS^^^  I  w** 
hr±s  zc  lr*L    I  Lbi  SLj  iLizTT — hoiLse — then?*  *Uvl  I  a1>v^  a^vl  ui\  fciriu- 

viz*:::^  ctx>kinjr  utensiX  blaukvt^  *-vl  e\vr);>.iu^. 

d  Z.O  icier  home,  ind  1  was  a  marrwxl  ttt;iu.     I  h^U  ^ 

c  ciat  time — ^I  think  thrve  oh;'.vlr\n\  -  ^uvl  wiv  wUV 

in  Corpus  with  my  mother*in-l*w»  Mr^  ladwvlU 

liTing  ever  since  I  marriovl  hor» 

Mj  pcrpcec  in  pciag  on  128  was  to  make  me  a  lu^me,  which  I  lUvt 
.  /-  Wbei  I  w^ent  on  128  I  did  not  have  a  hvum^  li>t\l  >^uh  ww 
mother-in-IsT,  and  was  anxious  to  get  a  home;  ti\at  i^  my  witV  Uv^sl 
with  mj  c-ztber-in-Iaw. 

*Trom  the  time  I  made  my  application  to  p\m*ha*o»  on  Mttr\*h  <S, 
1898,  and  up  to  the  time  I  made  my  cornvtod  applioutiou*  fvM*  tuhU- 
tional  lands,  April  14,  1898,  I  was  here  in  Corpus  Thiij^ti,  I  r^U\y^^^\ 
here  nntQ  I  finished  np  my  business  and  then  wont  hack.  I  ixnunuunl 
here  awaiting  the  result  of  my  applications  to  tho  huul  kMkv,  huriutf 
an  the  month  of  March,  1898,  and  up  to  about  April  \K  IHU8,  until  I 
came  in  to  make  my  applications,  I  was  on  that  mvtion  1V8.  I  otnut)  lu 
in  the  month  of  March,  and  made  my  applications  on  Murrh  VStlu 

"When  I  first  went  on  128  I  cleared  up  a  place  to  livo.  Tiio  plwro  I 
cleared  was  np  just  south  of  the  old  Joe  P^itzsinunons  ranch,  nboul  ftOO 
or  600  yards,  more  or  less,  and  about  200  yards,  nu)ro  or  Iohh,  innnlo  of 
the  line  of  128. 

"The  first  little  shack  I  built  was  south  of  tho  Held,  whrru  tluMti  aro 
two  big  mesquite  trees. 

"My  present  home  is  about  east— about  700  or  800  .yiirdu  from  Ihu 
first  place;  it  may  be  a  little  more  or  a  little  Ichh;  I  am  not  |Hmitivo,  ImiI 
I  judge  it  to  be  about  that.  I  took  my  family  out  tluM'o  JukI  hk  i|!il('k 
as  they  were  able  to  travel.  They  were  alwuyM  nick,  homui  of  tliMin.  If 
my  wife  was  not  sick  my  mother-in-law  waH  mk,  1  iruhln  onu  or  two 
tnps  after  them,  but  they  were  never  able  to  go.  I  nioviMJ  Ihitrii  out 
there  in  April,  1899,  and  when  they  flrnt  wcui  out  tluiy  liv«wl  in  llui  lit 
tie  shanty  I  had  first  built.  We  lived  in  tho  liltio  nUnti\y  two  or  iUmt 
months,  I  think,  before  I  built  the  bi^K^^r  bouH«.  I  don't  i^xH^tly  n^ol 
lect  whether  it  was  a  little  less  than  tbat,  or  ttunv,  J  utiuU*  my  ii(i|di/'tt. 
tions  on  March  28, 1898;  and  I  did  not  build  ft  four  nUtry  liz/owt  on  that 
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land  before  I  came  in  and  made  my  application,  because  I  built  the  boose 
according  to  my  means  at  that  time.  I  was  not  able  to  do  that  in  1897 
and  1898.  Those  were  very  hard  years.  I  had  plenty  of  stock,  but  I 
could  not  give  them  away. 

'Trom  September,  1897,  np  to  the  time  I  moved  my  family  out  on 
128,  I  ate,  slept,  had  my  house,  and  lived  on  128,  though  I  may  have 
eaten  off  at  different  places  at  other  ranches.  I  have  eaten  most  every- 
where in  that  country ;  and  sometimes  I  slept  at  other  places,  but  that 
was  my  house;  that  is  where  I  had  everything;  and  that  is  where  I 
could  get  something  to  eat  when  I  could  nowhere  else — ^by  that  I  mean 
128.    That  is  where  I  had  my  first  little  shack. 

''The  shack  I  built  was  kind  of  lumber,  and  some  wood  in  the  sides, 
and  most  all  lumber  on  the  roof — ^the  first  little  one  I  started  when  I 
cleared  off  the  ground  and  intended  to  build  a  home  and  buy  it  from  the 
Stete.  It  was  put  there  in  August  or  September,  1897.  That  is  the 
time  I  cleared  off  a  place  to  build  me  a  home.  ...  I  put  some 
lumber  and  some  wood  there.  And  then  in  1898  I  added  to  it,  and  put 
some  more  lumber  to  it,  and  fixed  it  up  different.  The  structure  or 
place  I  put  there  in  1897  was  six  or  seven  or  eight  feet  wide,  and  when 
I  got  through  with  it  it  was  about  fifteen  feet  long,  maybe.  When  I 
first  put  it  there  I  guess  it  was  about  eight  or  ten  feet  wide  and  abont 
twelve  or  thirteen  or  fourteen  feet  long.  I  tliink  it  was  longer  than  it 
was  wide.  It  was  square,  just  like  a  regular  jacal.  The  first  time  I  built 
it  I  had  it  smaller.  I  could  not  tell  how  high  the  walls  were,  but  they 
were  high  enough  for  me  to  walk  in,  and  they  were  made  of  lumber, 
some  curbing  I  had  gotten  out  of  a  weU,  and  some  other  lumber  I  had 
there.  This  lumber  came  from  the  Cruz  Verde  ranch.  The  location 
belonged  to  my  nephew,  little  Joe  Fitzsimmons.  And  some  of  it  was 
well  curbing,  but  it  was  very  good,  solid  pine  or  lumber.  I  had  no  brush 
in  the  walls,  which  I  guess  were  seven  or  eight  feyet  high — ^maybe  only 
six  or  six  and  a  half— donH  exactly  remember  how  large.  The  planks 
were  nailed  on.  These  walls  were  not  all  completed  in  December,  1897. 
I  fixed  them  in  1898 — ^added  to  them,  and  remodeled  it  in  1898.  I 
added  the  lumber  and  fixed  on  the  same  frame.  As  to  how  far  I  got 
towards  completion  in  1897,  it  was  all  right — was  completed  in  1897;  it 
was  all  right  to  live  in.  In  1897  it  was  completed  for  me.  The  walls 
were  all  right  in  1897  for  me.  They  were  not  as  high  in  1897  as  I  in- 
tended them  to  go.  I  put  on  rafters  to  the  top  of  the  frame,  and  lum- 
ber on  top,  after  the  first  time  in  1897.  In  1897  I  don^t  remember  how 
high  the  walls  were,  but  they  were  four  feet  high— they  were  higher. 
Now,  I  tell  you,  I  added  to  that  house.  The  first  boards  I  put  there  in 
1897  were  nailed  on  different.  On  Christmas  day,  1897,  I  guess,  these 
walls  were  seven  feet  high ;  all  the  walls  and  everything  were  seven  feet 
high.  No,  I  don't  think  all  the  walls  were  complete  on  the  four  sides 
on  the  last  day  of  December,  1897.  I  put  some  more  boards  on  after 
that;  I  believe  that  was  in  1897.  I  remodeled  it  and  built  different 
walls ;  I  added  a  piece  onte  it.  I  don't  know  how  high  I  built  the  walls 
in  1897.  They  were  the  same  walls,  only  I  raised  the  roof  and  made  it 
higher.  They  were  five  or  six  feet  high,  I  guess — ^that  was  the  comer 
posts — in  1897,  after  I  had  finished  it  for  that  year.  I  guess  all  the 
walls  were  five  or  six  feet  high.    I  never  measured  them.    I  had  posts 
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at  the  comers  of  that  house — ^mesqnite  posts^  I  think.  There  was  lum- 
ber on  the  roof — ^just  lumber  nailed  on  it.  There  was  a  pole  on  the  top, 
nailed  upon  it  on  each  side.  The  roof  was  nailed  right  along  boards 
square  up  and  down.  I  donH  know  if  the  house  was  entirely  closed  in 
in  1897  on  all  its  sides.  There  may  have  been  some  boards,  but  I  had 
other  things  up  against  it.  There  may  have  been  a  few  boards  lacking 
to  close  it  up.'* 

Several  witnesses  for  appellee  corroborated  his  statement  that  he  had 
made  the  improvements  described  by  him  on  half  section  128,  and  was 
living  there  prior  to  the  date  of  his  application  for  purchase.  This  testi- 
mony was  contradicted  by  witnesses  for  appellant^  who  testified  that  no 
improvements  of  any  kind  were  placed  on  the  land  imtil  a  month  or 
more  after  appellee  made  his  application  to  purchase,  and  that  appellee 
did  not  live  on  the  land  at  the  time  he  filed  his  application. 

The  conflict  in  the  testimony  was  settled  by  the  verdict  of  the  jury 
in  appellee's  favor,  and  it  can  not  be  held  that  the  verdict  is  so  against 
the  great  weight  and  preponderance  of  the  evidence  as  to  be  clearly 
wrong,  and  we  are,  therefore,  not  authorized  to  disturb  it.  It  is  true  that 
the  structure  first  placed  on  the  land  by  appellee  could  hardly  be  called 
a  house,  but  it  was  his  place  of  abode,  and  the  only  home  he  had.  It 
matters  not  how  humble  his  habitation  may  have  been  if,  as  found  by 
the  jury,  the  appellee  was  making  his  home  upon  the  land  at  the  time 
he  made  his  application,  he  was  an  ^'actual  settler,'^  as  that  term  is  used 
in  the  Constitution  and -statute,  and  his  right  to  purchase  must  be  up- 
held.   Borchers  v.  Mead,  17  Texas  Civ.  App.,  32. 

Appellee's  evidence  shows  that  he  has  continuously  lived  on  the  land 
since  he  first  settled  thereon,  and  that  he  moved  his  family  thereon  as 
soon  as  their  health  permitted.  We  think  the  evidence  sustains  the 
verdict. 

This  conclusion  requires  an  afSrmance  of  the  judgment  of  the  court 
below,  and  it  has  been  so  ordered. 

Affirmed. 


Bailboad  Commission  of  Texas  et  al.  y.  Galveston,  Habbisbubo 

&  San  Antonio  Railway  Company. 

Decided  June  24,  1908. 

1. — ^Demurrer — Judgment — ^Railroad    Commiuion — ^ZnJvnotioB. 

The  rule  that  a  general  demurrer  admits  the  truth  of  the  facts  pleaded 
by  plaintiff,  and  where  it  is  overruled  and  defendant,  having  no  other  answer, 
declines  to  amend,  judgment  should  be  rendered  for  plaintiff,  applies  in  suits 
to  enjoin  the  Railroad  Commission  from  putting  into  force  an  order  alleged 
to  be  unreasonable  and  unjust.  The  law  making  the  rulings  of  the  Conunission 
prima  facie  correct  does  not  affect  this  rule  of  procedure. 

3. — ^Railroad  Commission — ^Pasienger  Train  Berrice. 

Under  article  4680,  Reyised  Statutes,  as  amended  by  the  Act  of  April, 
1903  (Laws,  28th  Leg.,  p.  183),  the  Railroad  Commission  has  power  to  require, 
if  the  circumstances  and  the  public  need  demand  it,  that  a  railway  company 
operate  more  than  one  passenger  train  daily  each  way  over  its  line  of  road. 
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S. — ^InJiinotloiL — Order  XakiiLg  Perpetual. 

An  ini unction  against  the  enforcement  of  an  order  of  the  Railroad  Commis* 
Bion  found  to  be  upon  a  subject  over  which  it  has  no  legal  authority,  maj 
properly  be  made  perpetual  on  final  hearing;  but  if  enjoined  on  the  ground 
merely  that  the  order,  though  within  their  jurisdiction,  was  unreasonable  and 
unjust  under  existing  circumstances,  the  injunction  should  not  extend  to  the 
making  or  the  enforcement  by  proper  officers,  of  such  orders  as  may  be  re- 
quired by  facts  subsequently  arising. 

Appeal  from  the  Difltriet  Court  of  Travis  County.  Tried  below  before 
Hon.  George  Calhoun. 

Robert  V.  Davidson,  Attorney-General,  and  Claude  Pollard,  Assiat- 
ant,  for  appellants. — ^The  Bailroad  Commission  of  Texas  has  the  juris- 
diction, authority  and  power  to  make  and  enforce  the  order  which  is  the 
basis  of  this  suit.  Constitution  of  Texas,  art.  10,  sees.  1,  2 ;  Bev.  Stats., 
1895,  arts.  319,  4484,  4496,  4535,  4579,  4574,  subd.  2 ;  Acts  of  Twenty- 
eighth  Legislature  (1903),  p.  183;  Acts  of  Twenty-eighth  IjCgislatare 
(1903),  First  Called  Session,  p.  21;  Atlantic  Coast  Line  R.  K  Co.  v. 
North  Carolina  Corp.  Com.,  206  U.  S.,  1;  Commonwealth  v.  Eastern 
R.  R.  Co.,  103  Mass.,  254 ;  4  Am.  Rep.,  555 ;  People  v.  St'.  Louis,  A.  & 
T.  H.  R.  R.  Co.,  176  111.,  612;  State  v.  Republican  Valley  R.  R.  Co.,  17 
Neb.,  647;  Railroad  Commissioners  v.  Portland  &  0.  C.  R.  R.  Co.,  63 
Me.,  269;  People  v.  Chicago  &  A.  R.  R.  Co.,  130  111.,  175;  People  v. 
Dutchess  &  C.  R.  R.  Co.,  58  N.  Y.,  152;  Corporation  Commission  of 
N.  C.  V.  Atlantic  C.  L.  R.  R.  Co.,  137  N.  C,  1. 

The  reports  and  findings  of  the  Railroad  Commission  are  in  all  judi- 
cial proceedings  deemed  prima  facie  evidence  as  to  every  fact  found, 
and  orders  and  regulations  of  the  Commission  are  deemed  prima  facie 
reasonable  and  just.  State  v.  Jacksonville  Terminal  Co.,  41  Fla.,  477; 
Jacobson  v.  Wisconsin,  70  Am.  Rep.,  358 ;  State  v.  Fremont  Ry.  Co.,  22 
Neb.,  313;  Railroad  Commission  of  Texas  v.  Houston  &  T.  C.  Ry.  Co., 
90  Texas,  340. 

The  penalties  imposed  by  law  for  a  violation  of  an  order  of  the  Rail- 
road Commission  are  legal,  and  not  excessive.  State  v.  Laredo  Ice  Co., 
96  Texas,  461 ;  Martin,  Wise  &  Fitzhugh  v.  Johnson,  11  Texas  Civ.  App., 
628;  Houston,  E.  &  W.  T.  Ry.  Co.  v.  Campbell,  91  Texas,  551;  Inter- 
national &  G.  N.  R  R.  Co.  V.  Pevey,  30  Texas  Civ.  App.,  460;  Gulf, 
C.  &  S.  P.  Ry.  Co.  V.  Looney,  85  Texas,  158;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
State,  97  Texas,  274 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Lone  Star  Salt  Co., 
26  Texas  Civ.  App.,  531 ;  State  v.  San  Antonio  &  A.  P.  Ry.  Co.,  73  S. 
W.,  572;  State  v.  Rodman,  58  Minn.,  393;  Southern  Express  Co.  v. 
Walker,  92  Va.,  65. 

The  court  exceeded  its  jurisdiction  in  granting  the  injunction  in  this 
case  by  enjoining  the  Attorney-General  from  instituting  and  prosecut- 
ing suits  for  penalties  for  a  violation  of  the  order  of  the  Railroad  Com- 
mission, because  appellee  has  an  adequate  remedy  at  law  in  defense  of 
the  suit  which  might  be  brought  by  the  Attorney-General  for  the  collec- 
tion of  such  penalty.  Stephens  v.  Texas  &  Pac.  Ry.  Co.,  100  Texas, 
177;  Texas  &  Pac.  Ry.  Co.  v.  Kuteman,  79  Texas,  465;  Galveston,  H.  & 
S.  A.  Ry.  Co.  V.  Dowe,  70  Texas,  6;  Wolfe  v.  Burke,  56  N.  Y.,  115; 
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Wallack  ▼.  Society  for  Beformation,  67  N.  Y.,  23;  1  SpeUing  on  In- 
jnnctiongy  par.  60 ;  1  High  on  Injunctions,  par.  64. 

Gregory  <t  Baits,  Baker,  BotU,  Parker  A  Garwood  and  Clarence  H. 
Miller,  for  appellee. — ^The  District  Court  had  the  power  to  determine 
whether  or  not  the  order  complained  of,  passed  by  the  Commission,  was 
unreasonable  and  unjust,  and,  having  so  determined,  upon  the  refusal  of 
the  defendants  to  introduce  any  testimony,  the  judgment  of  that  court 
upon  the  facts  will  not  be  reviewed  by  this  court.  Bev.  Stats.,  arts. 
4565,  4566;  Bailroad  Com.  v.  Houston  ft  T.  C.  B.  B.  Co.,  90  Texas, 
352-5;  Bailroad  Com.  t.  Weld,  95  Texas,  282;  Bailroad  Com.  v.  Weld, 
96  Texas,  394;  Bailroad  Com.  v.  St.  Louis  S.  W.  By.  Co.,  35  Texas  Civ. 
App.,  52. 

The  Bailroad  Commission  of  Texas  did  not  have  the  power  or  juris- 
diction to  pass  the  order  requiring  appellee  to  install  and  maintain 
more  than  one  daily  passenger  train  each  way  between  the  cities  of 
Houston  and  San  Antonio  over  appellee's  Victoria  division.  Bev.  Stats., 
arts.  4484,  4494  (as  amended  in  1903,  Acts  1903,  Called  Session,  page 
21),  4562,  4579,  4580,  sec.  2  (as  amended,  1903,  Acts  1903,  page  183) ; 
International  ft  O.  N.  B.  B.  Co.  v.  Bailroad  Com.,  99  Texas,  332 ;  Board 
of  Bailroad  Com.  y.  Oregon  R  ft  Nav.  Co.,  2  L.  B.  A.,  195 ;  Lake  Shore 
&  M.  S.  By.  Co.  V.  Smith,  173  TJ.  S.,  684;  Northern  P.  B.  Co.  v.  Ter. 
of  Washington,  142  TJ.  S.,  492 ;  People  v.  New  York,  L.  ft  W.  B.  B.  Co., 
104  N.  Y.,  58,  66,  67 ;  San  Antonio  St.  By.  Co.  v.  State  ex  rel.  Elmen- 
dorf ,  90  Texas,  520 ;  State  ex  rel.  Knight  v.  Helena  P.  ft  L.  Co.,  44  L. 
B.  A.,  692 ;  People  ex  rel.  Cantrell  v.  St.  Louis,  A.  ft  T.  H.  By.  Co.,  35 
L.  B.  A.,  656 ;  People  v.  Long  Island  B.  Co.,  31  Hun,  125 ;  Chicago  ft  A. 
B.  B.  Co.  y.  People  ex  rel.  Hunt,  26  L.  B.  A.,  224 ;  Elliott  on  Bailroads, 
last  edition,  vol.  2,  sec.  684 ;  Southern  B.  Co.  v.  Bailroad  Com.,  L.  B. 
6  Q.  B.  D.,  592;  State  ex  rel.  Bailioad  Com.  v.  Western  TJ.  Tel.  Co.,  22 
L.  B.  A.,  520. 

The  order  of  the  Bailroad  Commission  is  wholly  void  because  it  ap- 
pears that  one  train  a  day  each  way  over  ,the  Victoria  division  of  the 
appellee  is  sufScient  for  the  reasonable  accommodation  of  the  traveling 
public,  and  to  require  the  appellee  to  maintain  additional  passenger 
trains  over  said  division  would  deprive  appellee  of  its  liberty  and  prop- 
erty, and  deny  to  it  the  equal  protection  of  the  law  in  violation  of  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United  States. 
Northern  P.  B.  R  Co.  v.  Ter.  of  Washington,  142  U.  S.,  492;  Lake 
Shore  ft  M.  S.  B.  B.  Co.  v.  Smith,  173  U.  S.,  684;  Wisconsin  M.  ft  P. 
B.  B.  Co.  v.  Jacobson,  179  U.  S.,  287;  Smyth  v,  Ames,  169  U.  S.,  466; 
St.  Louis  ft  S.  P.  B.  B.  Co.  v.  Gill,  156  U.  S.,  649 ;  Cotting  v.  Kansas  City 
Stock  Yards  Co.,  183  U.  S.,  79 ;  Chicago,  M.  ft  St.  P.  B.  Co.  v.  Tomp- 
kins, 176  U.  S.,  167,  and  cases  cited,  supra. 

The  order  of  the  Commission  is  void,  because  it  violates  the  charter 
and  contract  rights  of  the  appellee  and  deprives  it  of  its  right  to  man- 
age its  own  property,  and  is  therefore  in  violation  of  section  16,  article  1, 
of  the  Texas  Constitution.  San  Antonio  St.  By.  Co.  v.  State,  90  Texas, 
620. 

The  court  did  not  exceed  its  jurisdiction  in  enjoining  the  Attomey- 
VoL  LI.  Civil— 29. 
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General  from  iiiBtitating  and  proeecntinff  aoita  for  penalties  for  a  yiola- 
tion  of  the  order  in  question  of  the  Bailroad  Commission.  Bev.  Stats., 
arts.  4577,  4579;  Sumner  v.  Crawford,  91  Texas,  129;  Austin  v.  Austin 
Cemetery  Assn.,  87  Texas,  336,  337 ;  M.  Schandler  B.  Co.  v.  Welch,  42 
Fed.,  561 ;  Louisiana  S.  L.  A.  v.  Fitzpatrick,  3  Woods  C.  C,  222 ;  Tuek- 
man  v.  Welch,  42  Fed.,  548 ;  6  Pom.  Eq.  Bem.,  sec.  354 ;  City  of  Cleve- 
land V.  Cleveland  C.  By.  Co.,  194  U.  S.,  517;  City  of  Detroit  v.  Detroit 
C.  S.  By.  Co.,  184  U.  S.,  368;  22  Cyc,  pp.  764^  765. 

FISHEB,  Chief  Justice. — Statement  of  natwre  and  result  of  auU.-^ 
This  is  a  suit  for  injunction  brought  by  appellee  railway  company  to  en- 
join the  enforcement  of  an  order  of  the  Bailroad  Commission  made  on 
July  20,  1907,  a  copy  of  which  is  attached  to  appellee's  first  amended 
original  petition  as  Exhibit  A. 

The  appellee,  prior  to  May  28,  1907,  operated  over  that  portion  of 
its  line  extending  from  San  Antonio,  Texas,  to  Houston,  Texas,  via 
Victoria,  Texas,  and  known  as  its  Victoria  Division,  a  double  daily  pas- 
senger train  service.  On  May  28,  1907,  appellee  discontinued  the  opera- 
tion of  said  double  daily  passenger  train  service  between  Houston  and 
San  Antonio  over  the  Victoria  Division,  and  beginning  on  May  28, 1907, 
appellee  operated  only  a  single  daily  passenger  train  service,  consisting 
of  one  daily  passenger  train  in  each  direction  over  said  Victoria  Di- 
vision. 

On  July  20,  1907,  the  Bailroad  Commission  of  Texas  ordered  ap- 
pellee to  re-install  and  re-establish,  on  or  before  the  Ist  day  of  August, 
1907,  the  double  daily  passenger  train  service  over  the  Victoria  Division, 
as  same  had  existed  and  been  supplied  prior  to  May  28,  1907.  This  suit 
is  to  enjoin  the  enforcement  of  said  order  of  the  Bailroad  Commission 
of  date  July  20,  1907.  A  temporary  restraining  order  was  issued  on 
July  23,  1907.  Appellants  filed  a  motion  on  the  2d  day  of  August, 
1907,  to  dissolve  said  temporary  restraining  order,  but  said  motion  was 
overruled,  and  said  restraining  order  was  continued  in  full  force  and  ef- 
fect. 

Upon  the  trial  appellants  filed  a  general  demurrer  to  appellee's  first 
amended  original  petition.  The  general  demurrer  was  overruled  by 
the  court,  and  judgment  entered  restraining  the  enforcement  of  said 
order  by  the  Bailroad  Commission  of  Texas. 

The  amended  petition  upon  which  the  judgment  below  was  rendered 
is  as  follows:  ^'Now  comes  the  Galveston,  Harrisburg  &  San  Antonio 
Bailway  Company,  and,  first  having  obteined  leave  of  the  court  there- 
for, files  this  its  first  amended  original  petition  herein,  in  lieu  of  and 
as  a  substitute  for  ite  original  petition  filed  herein  on  the  24th  day  of 
July,  1907,  against  Allison  Mayfield,  Leonidas  Jefferson  Storey,  Oscar 
Branch  Colquitt,  the  Bailroad  Commission  of  Texas,  and  Bobert  Vance 
Davidson,  the  above  named  defendants,  and  thereupon  avers : 

I.  ''That  the  plaintiff,  the  Galveston,  Harrisburg  &  San  Antonio 
Bailway  Company,  is  a  railroad  corporation,  organized  and  existing 
under  the  laws  of  the  Stete  of  Texas,  with  ite  domicile  and  principal 
office  and  place  of  business  in  Houston,  Harris  County,  Texas,  and  is  a 
citizen  and  resident  thereof,  and  that  it  owns  and  operates  a  line  of  rail- 
road within  the  Stete  of  Texas  hereinafter  more  particularly  described. 


1908.]  E.  R  Com.  oif  Texas  v.  Galveston,  H.  &  S.  A.  Ry.  Co.      451 

II.  'That  defendants  Ailiaon  Mayfield,  Leonidas  Jefferson  Storey 
and  Oscar  Branch  Colqnitt  are  citizens  and  residents  of  the  State  of 
Texas,  and  of  the  city  of  Anstin  and  county  of  Travis,  in  said  State, 
and  are  members  of  and  together  constitute  the  Railroad  Commission  of 
Texas;  that  they  derive  any  and  all  power,  authority  and  character  as 
such  Railroad  Commission  of  Texas  from  and  under  an  Act  of  the  Legis- 
lature of  the  State  of  Texas,  approved  April  3,  1891,  entitled  *An  Act 
to  establish  a  Railroad  Commission  for  the  State  of  Texas,  whereby 
discrimination  and  extortion  in  railroad  charges  may  be  prevented  and 
reasonable  freight  and  passenger  tariffs  may  be  established ;  to  prescribe 
and  authorize  the  making  of  rules  and  regulations  to  govern  the  Com- 
mission and  the  railroads,  and  afford  railroad  companies  and  other  par- 
ties adequate  remedies;  to  prescribe  penalties  for  the  violation  of  this 
Act,  and  to  provide  means  and  rules  for  its  enforcement;^  a  copy  of 
which  Act  is  fil^d  herewith,  and  is  prayed  to  be  considered  in  connection 
with  this  bill  of  complaint  as  fully  if  set  out  at  length  herein  and  made 
a  part  hereof.  That  said  Act  fixes  and  establishes  tiie  oflBice  of  the  Rail- 
road Commission  of  Texas  at  the  city  of  Austin,  in  the  county  of  Travis, 
in  said  State,  and  constitutes  said  Railroad  Commission  of  Texas  a  body 
corporate  and  politic,  and  a  citizen  and  resident  of  said  county  of  Travis 
in  said  State;  that  the  defendant  Robert  Vance  Davidson  is  a  citizen 
and  resident  of  the  county  of  Travis  in  said  State,  and  is  the  Attorney- 
General  of  said  State,  and  claims,  as  such  Attorney-Qeneral,  the  right 
to  exercise  the  powers  and  to  perform  the  duties  purporting  to  be  con- 
ferred upon  the  Attorney-General  of  said  State  by  the  Constitution  and 
laws  thereof,  and  especially  by  said  Act  approved  April  3,  1891,  creating 
the  Railroad.  Cammiflsion.  of  the  State  of  Texas  and  defining  the  duties 


III,  ''That  the  Legislature  of  the  State  of  Texas  did,  in  the  year 
1850,  by  an  Act  approved  February  11,  1850,  establish  a  body  corporate 
under  the  name  of  the  Buffalo  Bayou,  Brazos  &  Colorado  Railway  Com- 
pany, and  did,  on  the  4th  day  of  September,  1850,  pass  an  Act  legal- 
izing the  organization  of  said  company,  and  did,  on  the  3l8t  day  of  Jan- 
uary, 1862,  and  on  the  29th  of  January,  1853,  and  on  the  4th  of  Febru- 
ary, 1854,  pass  Acts  amending  the  said  Act  incorporating  the  Buffalo 
Bayou,  Brazos  &  Colorado  Railway  Company,  and  did,  on  the  4th  day  of 
February,  1854,  pass  an  Act  supplemental  to  an  Act  to  amend  an  Act  to 
incorporate  the  Buffalo  Bayou,  Brazos  &  Colorado  Railway  Company, 
and  did,  on  the  27th  day  of  July,  1870,  pass  another  Act  supplemental 
to  the  Act  to  incorporate  the  Buffalo  Bayou,  Brazos  &  Colorado  Railway 
Company,  and  to  the  other  special  Acts  relating  to  said  Company,  by 
which  said  last-n^med  Act  it  was  enacted,  among  other  things,  that  the 
name  of  said  company  was  changed  to  that  of  the  Galveston,  Harrisburg 
&  San  Antonio  Railway  Company,  and  that  the  Legislature  of  the  State 
of  Texas  did,  on  the  10th  day  of  March,  1875,  pass  an  Act  granting 
further  time  to  said  railway  company,  and  allowing  it  to  change  the 
route  of  its  said  line  of  railway,  all  of  which  said  legislative  Acts  are 
referred  to  and  prayed  to  be  considered  herewith  as  fully  as  if  set  out 
at  length  in  this  bill.  That  under  and  by  virtue  of  said  several  legisla- 
tive Acts  plaintiff  was  organized  and  created,  and  now  exists,  as  a  cor- 
poration under  the  name  of  the  Galveston,  Harrisburg  &  San  Antonio 
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Bailway  Company,  which  by  purchase,  constraction  and  otherwise  has 
acquired,  and  now  owns  and  operates  as  a  common  carrier  of  freight  and 
passengers,  both  State  and  interstate,  and  international,  a  line  of  rail- 
way extending  from  Qalveston,  in  Galveston  County,  through  the  coun- 
ties of  Qalveston,  Harris,  Ft.  Bend,  Colorado,  Fayette,  Gonzales,  Cald- 
well, Guadalupe,  Bexar,  Medina,  Uvalde,  Kinney,  Maverick,  Val  Verde, 
Pecos,  Brewster,  Presidio,  Jeff  Davis,  El  Paso,  Wharton,  Matagorda,  Jack- 
son, Victoria,  Calhoun,  Goliad,  Bee,  DeWitt,  Karnes  and  WUson.  That 
embraced  in  said  mileage,  and  constituting  a  part  of  the  lines  now  owned 
and  operated  by  plaintiff,  are  the  lines  acquired  by  it  under  the  pro- 
visions of  an  Act  of  the  Legislature  of  the  State  of  Texas,  approved 
May  3,  1905,  to  which  reference  is  here  made,  and  it  is  prayed  that  the 
same  may  be  considered  in  connection  herewith  as  fully  as  if  set  out  at 
length  herein,  to  wit:  The  Galveston,  Houston  &  Northern  Bailway 
Company,  extending  from  Galveston,  in  Galveston  County,  to  Houston, 
in  Harris  County,  Texas;  The  New  York,  Texas  &  Mexico  Sailway 
Company,  extending  from  the  town  of  Rosenberg,  in  Ft.  Bend  County, 
through  the  counties  of  Ft  Bend,  Wharton  and  Matagorda,  to  the  towns 
of  Tres  Palacios  and  Eawkinsville,  and  through  the  counties  of  Jack- 
son and  Victoria  to  the  city  of  Victoria,  a  distance  of  176.71  miles; 
the  Gulf,  Western  Texas  &  Pacific  Bailway  Company,  extending  from 
Cuero,  in  DeWitt  County,  through  the  counties  of  DeWitt,  Victoria  and 
Calhoun,  to  Port  Lavaca,  in  Calhoun  County,  and  through  the  counties 
of  Goliad  and  Bee  to  Beeville,  in  Bee  County,  a  distance  of  111.42  miles; 
the  Gonzales  Branch,  a  tap  line  extending  from  Harwood,  in  Gonzales 
County,  to  the  city  of  Gonzales,  a  distance  of  12.30  miles;  and  the  San 
Antonio  &  Gulf  Bailway  Company,  extending  from  San  Antonio,  in 
Bexar  County,  to  the  town  of  Stockdale,  in  Wilson  County,  a  distance  of 
36.93  miles.  That  plaintiff  having,  in  compliance  with  the  conditions 
of  said  special  Act  of  the  Legislature,  constructed  a  line  of  railway  from 
Stockdale,  in  Wilson  County,  to  Cuero,  in  DeWitt  County,  a  distance  of 
47.1,  has  fully  complied  with  all  the  terms  and  conditions  of  said  Act  of 
the  Legislature  approved  May  3, 1905,  and  is  now  engaged  in  the  active 
operation  of,  and  the  conduct  of  a  railway  business  over  each  and  all 
the  lines  formerly  operated  by  all  of  said  railways,  as  set  out  in  said 
special  Act,  and  is  now  engaged  in  the  business  of  a  common  carrier  of 
freight  and  passengers,  both  State  and  interstate,  over  each  and  all  of 
the  lines  aforesaid,  which  have  become  and  now  are  integral  parts  of  the 
railway  lines  and  system  of  this  complainant 

IV.  *^That  what  is  commonly  known  as  the  main  line  of  plaintiff's 
railway  extends  from  the  city  of  Galveston,  in  Galveston  County,  through 
the  city  of  Houston,  in  Harris  County,  and  through  tiie  cities  of  Kidi- 
mond,  Bosenberg,  Eagle  Lake,  Columbus,  Flatonia,  Seguin,  San  Antonio, 
Uvalde,  Del  Bio,  and  thence  westwardly  to  £1  Paso.  That  a  branch  line 
of  plaintiff's  railway  extends  from  Bosenberg,  in  Ft.  Bend  County, 
through  the  cities  of  Wharton,  Edna,  Victoria,  Beeville,  and  throng 
Cuero  and  intervening  cities  and  counties  to  San  Antonio  and  to  Port 
Lavaca,  and  from  Wharton  through  the  cities  of  Van  Vleck  and  Bay 
City  to  Palacios  and  to  Haiddnsville. 

V.  ''That  what  is  known,  and  is  hereafter  termed,  the  Victoria  Di- 
vision of  plaintiff's  said  railway,  constitutes  that  portion  hereof  be- 
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tween  the  town  of  Bosenberg^  in  Ft.  Bend  County,  extending  thence 
through  the  counties  of  Victoria,  DeWitt,  Gonzales,  Wilson  and  Bexar  to 
San  Antonio,  and  through  the  counties  of  Victoria  and  Port  Lavaca  to 
the  city  of  Port  Lavaca,  and  through  the  counties  of  Wharton  and  Mata- 
gorda to  PalacioB  and  Hawkinsville. 

VI.  '^That  plaintiff  does  now,  and  at  the  time  when  its  original  pe- 
tition was  filed  herein,  and  at  all  times  prior  thereto,  and  at  all  times 
hereinafter  mentioned,  operate  passenger  railway  trains  on  its  main 
line  as  above  set  out,  and  upon  each  and  all  of  its  branch  lines  herein- 
above enumerated;  that  said  trains  and  cars  for  the  transportation  of 
passengers  are  now  run,  and  were,  at  each  and  all  the  times  hereinafter 
mentioned,  run  at  regular  times  and  upon  regular  schedules  fixed  by 
proper  public  notice,  and  doth  now  furnish,  and  did  at  each  and  all  the 
times  above  mentioned  furnish  suiBScient  accommodations  for  the  trans- 
portation of  all  such  passengers  as  do  now  or  did,  at  any  of  the  times 
hereinabove  mentioned,  within  a  reasonable  time  prior  to  the  time  es- 
tablished in  such  public  notice  and  schedules,  offer  themselves  for  trans- 
portation at  the  places  of  starting,  and  at  junctions  of  other  roads,  and 
at  sidings  and  stopping  places  established  for  receiving  and  discharging 
passengers ;  and  plaintiff  doth  now  take,  and  hath  at  all  times  heretofore 
taken,  transported  and  discharged  all  such  passengers  at,  from  and  to 
such  places  as  have  made  due  payment  of  the  tolls,  freight  and  fare 
legally  chargeable  therefor. 

VII.  "That  defendants  Allison  Mayfield,  Leonidas  Jefferson  Storey 
and  Oscar  Branch  Colquitt,  acting  together  as  the  BaUroad  Commission 
of  Texas,  and  claiming  .to-  act  as  such  under  and  by  virtue  of  the  author- 
ity conferred  upon  them  by  the  Act  of  the  Legislature  hereinbefore  re- 
ferred to,  and  laws  amendatory  thereof,  did,  on  July  20, 1907,  make  and 
enter  an  order  compelling  plaintiff,  the  Galveston,  Harrisburg  &  San 
Antonio  Bailway  Company,  on  or  before  the  1st  day  of  August,  1907, 
to  re-install  and  re-establish  a  double  daily  passenger  train  service  be- 
tween the  cities  of  Houston  and  San  Antonio  over  the  said  Victoria  Di- 
vision of  its  railway  via  Victoria,  as  they  supplied  it  prior  to  May  28, 
1907,  and  that  the  said  Galveston,  Harrisburg  &  San  Antonio  Railway 
Company  arrange  its  schedule  for  said  double  daily  passenger  train  serv- 
ice and  file  a  copy  of  the  same  with  the  Bailroad  Commission  of  Texas, 
as  required  by  said  order;  it  also  being  provided  in  said  order  that  the 
same  become  effective  August  1, 1907,  all  of  which  will  more  fully  appear 
from  an  original  of  said  order  served  upon  this  plaintiff,  a  copy  of  which 
is  attached  to  this  petition,  marked  Exhibit  *A.'  That  thereby  defend- 
ants Allison  Mayfield,  Leonidas  Jefferson  Storey  and  Oscar  Branch  Col- 
quitt, and  the  Bailroad  Commission  of  Texas,  ordered  the  Galveston, 
Harrisburg  &  San  Antonio  Bailway  Company,  plaintiff  herein,  to  install 
and  operate  another  and  an  additional  passenger  train  to  the  then  exist- 
ing passenger  train  then  and  at  that  time  in  operation  between  the  cities 
of  San  Antonio  and  Houston  via  Victoria,  and  thereby  compelling  plain- 
tiff to  install  and  operate  over  its  said  railway  between  Houston  and 
San  Antonio,  via  the  city  of  Victoria,  another  and  additional  passenger 
train  in  addition  to  the  passenger  train  which  was  then  and  there  al- 
ready being  operated  in  full  compliance  with  the  laws  of  the  State  of 
Texas^  by  this  complainant,  between  said  cities  of  Houston  and  San  An* 
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tonio,  via  Victoria,  and  compelling  plaintiff  thereby  to  operate  a  double 
daily  service  of  two  passenger  trains  in  each  direction,  on  each  day,  over 
said  Victoria  Division  of  plaintiffs  said  railway,  between  the  said  cities 
of  San  Antonio  and  Houston,  and  compelling  plaintiff  to  rearrange  its 
published  schedules  of  its  trains  then  and  there  operating  over  its  said 
divisions  and  the  schedules  of  all  connecting  trains. 

VIII.  "That  said  order  of  defendants,  of  date  July  20,  1907,  and 
contained  in  said  Exhibit  'A'  hereinabove  referred  to,  is  wholly  void 
and  of  no  effect  for  the  following,  among  other  reasons,  to  wit : 

"(1)  That  said  plaintiff  was,  at  the  time  of  making  and  entering 
said  order,  and  at  the  time  of  filing  the  original  petition  herein,  and  at 
all  times  prior  thereto  and  since  said  time,  and  now  operating  over  said 
Victoria  Division,  and  between  the  said  cities  of  Houston  and  San  An- 
tonio, via  the  city  of  Victoria,  and  over  that  portion  of  plaintiff's  rail- 
way to  which  said  order  applied,  one  passenger  train  each  way  during 
each  twenty-four  hours,  which  said  train  was  then  operated,  and  had 
been  at  all  times  theretofore  operated,  and  has  been  continuously,  and 
since,  and  is  now,  operated  at  regular  times,  and  in  accordance  with 
written  and  duly  published  schedules  in  full  compliance  with  all  the  law3 
of  the  State  of  Texas  and  all  vialid  orders  of  the  Railroad  Commission 
thereof,  all  of  which  will  more  fully  appear  from  plaintiffs  time-table 
No.  10,  which  became  effective  May  28,  1907,  and  is  filed  herewith,  said 
schedule  having  been  made  public  and  due  notice  thereof  having  been 
given  as  required  by  law.  That  said  train  service  of  one  passenger  train 
each  way  each  day,  which  was  then  and  there  operated  and  conducted 
upon  the  regular  schedule  above  set  out,  and  which  has  been  so  continu- 
ously conducted  and  is  now  so  conducted,  did  then,  and  at  all  the  times 
mentioned,  and  doth  now,  furnish  sufficient  accommodation  for  the 
transportation  of  all  such  passengers  and  property  as,  within  a  reason- 
able time  previous  to  the  departure  of  said  trains,  in  accordance  with 
plaintiff's  said  published  schedule,  offer  themselves  for  transportation 
at  the  place  of  starting,  and  at  junctions  of  other  roads,  at  sidings  and 
stopping  places  established  for  receiving  and  discharging  passengers  and 
property ;  and  that  the  passenger  train  service  over  that  portion  of  com- 
plainant's said  railway  covered  by  said  order,  prior  to  the  making  of  said 
order  and  at  the  time  thereof,  continuously  since  and  now,  was  installed 
and  conducted  in  full  compliance  with  the  laws  of  the  State  of  Texas, 
and  that  thereby  this  complainant  was  at  each  and  all  the  times  afore- 
said, and  at  each  and  all  the  times  involved  herein,  fully  discharging  its 
duty  to  the  public  in  accordance  with  its  charter  and  the  laws  of  this 
State  as  a  common  carrier  of  freight  and  passengers. 

"(2)  The  defendants  Allison  Mayfield,  Leonidas  Jefferson  Storey  and 
Oscar  Branch  Colquitt,  and  the  Bailroad  Commission  of  Texas,  are  now, 
and  at  the  times  aforesaid,  wholly  without  jurisdiction,  power  or  author- 
ity to  make  the  order  aforesaid,  and  to  compel  this  plaintiff  to  install 
and  operate  additional  passenger  trains  in  excess  of,  and  over  and  above 
one  passenger  train  each  day,  sufficient  for  the  transportation  of  such 
passengers  and  property  as  shall  have  presented  themselves  for  trans- 
portation at  points  regularly  established  for  their  reception  prior  to  the 
schedule  time  of  departure;  for  that  the  Act  of  April  3,  1891,  herein- 
above referred  to,  was  passed  by  the  Legislature  of  the  State  of  Texas 
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in  pursuance  of  section  2  of  article  10  of  the  Constitution  of  the  State 
of  Texas,  adopted  November  6,  1890,  which  is  as  follows : 

"'Section  2. — Bailroads  heretofore  constructed,  or  which  may  here- 
after be  constructed  in  this  State,  are  hereby  declared  public  highways, 
and  railroad  companies  common  carriers.  The  Legislature  shall  pass 
laws  tp  regulate  freight  and  passenger  tariffs,  to  correct  abuses  and  to 
prevent  unjust  discrimination  and  extortion  in  the  freight  and  passen- 
ger tariffs  on  the  different  railroads  in  this  State,  and  enforce  the  same 
by  adequate  penalties,  and  to  the  further  accomplishment  of  these  ob- 
jects and  purposes  may  provide  and  establish  all  requisite  means  and 
agencies  invested  with  such  powers  as  may  be  deemed  adequate  and  ad- 
visable/ That,  acting  under  said  constitutional  provision,  the  Legisla- 
ture of  the  State  of  Texas  passed  said  Act  approved  April  3,  1891,  in 
which  the  powers  of  the  Bailroa^  Commission  of  Texas  are  specially  set 
out;  that  neither  said  constitutional  amendment  nor  the  legislative  Act 
aforesaid  confers  any  right,  power  or  authority  upon  defendants  to 
make  or  enforce  the  order  herein  complained  of;  that  under  the  pro- 
visions of  article  4580  of  the  Bevised  Civil  Statutes  of  the  State  of 
Texas,  as  amended  by  the  Act  of  the  Twenty-eighth  Legislature,  ap- 
proved April  1,  1903,  it  is  provided  that: 

^  'It  shall  be  the  duty  of  the  Commissioners  to  see  that  upon  every 
railroad,  and  branch  of  same  carrying  passengers  for  hire  in  this  State, 
shall  be  run  at  least  one  train  a  day  (Sundays  excepted)  upon  which 
passengers  shall  be  hauled,  and  the  Commission  shall  have  no  power  to 
relax  this  provision,  and  shall  further  regulate  passenger  train  service 
by  requiring  all  passenger  trains  carrying  passengers  for  hire  to  stop  for 
a  time  sufficient  to  receive  and  let  off  passengers  at  such  stations  as  may 
be  designated  by  the  Commissioners,  provided  that  four  trains  each  way 
carrying  passengers  for  hire,  if  so  many  are  run  daily  (except  Sundays), 
be  required  to  stop  as  aforesaid  at  all  county  scat  stations/ 

"That  article  4494  of  the  Bevised  Statutes  of  the  State  of  Texas,  as 
amended  by  Act  of  May  1,  1903,  passed  at  the  First  Called  Session  of 
the  Twenty-eighth  Legislature  of  the  State  of  Texas,  is  as  follows: 

"Article  4494. — Every  such  corporation  shall  start  and  run  their  cars 
for  the  transportation  of  passengers  and  property  at  regular  times,  to 
be  fixed  by  public  notice,  and  shall  furnish  sufficient  accommodations 
for  the  transportation  of  all  such  passengers  and  property  as  shall,  with- 
in a  reasonable  time  previous  thereto,  offer  or  be  offered  for  transporta- 
tion at  the  place  of  starting,  and  at  junctions  of  other  roads,  and  at  sid- 
ings, and  at  stopping  places  established  for  receiving  and  discharging 
way  passengers  and  freight,  ai)d  shall  take,  transport  and  discharge  such 
passengers  and  property  at,  from  and  to  such  places  on  the  due  pay- 
ment of  the  tolls,  freight  and  fare  legally  authorized  therefor.  Fail- 
ure on  the  part  of  the  railroad  companies  to  comply  with  the  require- 
ments of  this  article  shall  be  deemed  an  abuse  of  their  rights  and  privi- 
leges and  subject  to  the  correction  and  regulation  of  the  Bailroad  Com- 
mission/ 

"That  under  the  provisions  of  said  articles  4580  and  4494  of  the 
Revised  Civil  Statutes  of  the  State  of  Texas,  as  thus  amended,  it  is  the 
duty  of  this  plaintiff  to  run  one  train  a  day  (Sundays  excepted)  over 
its  said  line  upon  a  regularly  published  schedule,  which  train  shall  be 
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sufficient  to  accommodate  those  offering  themselves  for  transportation 
at  places  regularly  established  for  their  reception  within  a  reasonable 
time  prior  to  the  schedule  time  of  departure,  and  that  the  Bailroad  Com- 
mission of  Teias  has  no  power,  authority  or  jurisdiction  to  regulate 
such  passenger  train  service  other  than  to  require  plaintiff  to  run  one 
train  a  day,  sufficient  as  aforesaid,  and  to  require  all  passenger  .trains 
to  stop  for  a  sufficient  time  to  receive  and  let  off  passengers  at  such  sta- 
tions as  may  be  designated  by  the-  Commission,  and  that  further  than 
this  the  Eailrond  Commission  of  Texas,  and  these  defendants,  as  such, 
are  absolutely  without  authority  or  jurisdiction  in  the  premises.  That 
subject  to  the  limitations  of  said  articles  4494  and  4580  of  the  Revised 
Civil  Statutes  of  the  State  of  Texas  this  plaintiff  has  the  absolute  right 
to  conclusively  determine  the  number  of  its  own  trains  for  the  transpor- 
tation of  passengers,  and  the  schedules^  upon  which  the  same  shall  be 
run;  that  article  4484  of  the  Bevised  Civil  Statutes  of  the  State  of 
Texas  provides  that: 

'^^Such  corporation  shall  have  the  right  to  regulate  the  time  and 
manner  in  which  the  passengers  and  property  shall  be  transported  and 
the  compensation  to  be  paid  therefor,  subject,  nevertheless,  to  the  pro- 
visions of  this  or  any  other  law  that  may  be  enacted/ 

'That  said  order  herein  complained  of  compels  this  plaintiff,  in  plain 
violation  of  the  statutes  hereinabove  referred  to,  to  install  and  operate 
another  tmd  different,  and  an  additional  passenger  train  each  way  each 
day,  between  the  cities  of  Houston  and  Victoria,  as  provided  in  said  or- 
der, notwithstanding  defendant  has  now,  did  have  at  the  time  said 
order  was  made,  and  has  had  at  all  times  prior  thereto,  in  operation 
under,  and  in  accordance  with,  regularly  filed  and  published  schedules, 
one  passenger  train  each  way  each  day  over  that  portion  of  its  line  cov- 
ered by  said  order,  which  train  was  fully  adequate  for  the  reception,  ac- 
commodation and  transportation  of  all  passengers  offering  themselves 
for  transportation  thereon,  and  this  complainant  was  thereby  fully  com- 
plying with  all  laws  of  the  State  of  Texas,  and  with  aU  of  its  duties  as  a 
common  carrier  under  its  charter  applicable  in  the  premises.  Plaintiff 
therefore  says  that  defendants  were,  and  are,  without  power,  authority 
or  jurisdiction  to  make  said  order,  in  that  the  same  is  in  violation  of 
said  section  2,  article  10,  of  the  Constitution  of  the  State  of  Texas,  is 
unauthorized  by  and  in  violation  of  the  Bailroad  Commission  Act>  ap- 
proved April  3,  1891,  and  is  in  direot  violation  of  articles  4494,  4580 
and  4484  of  the  Bevised  CivO  Statutes  of  the  State  of  Texas,  and  is, 
therefore,  void  and  of  no  effect. 

^(3)  That  said  order  herein  complained  of  is  unjust  and  unreason- 
able, in  this,  that  plaintiff  has  now,  did  have  at  the  time  said  order  was 
entered,  and  has  had  at  all  times  hereinbefore  mentioned,  in  operation 
between  the  cities  of  Houston  and  San  Antonio,  .via  the  city  of  Victoria, 
and  upon  that  portion  of  its  railway  covered  by  said  order,  to  wit,  over 
its  Victoria  Division,  one  passenger  train  each  way  in  ei^iy  day  of 
twenty-four  hours;  that  said  train  furnishes,  and  did  furnish,  at  each 
and  all  of  said  times,  ample  and  adequate  accommodations  for  the  trans- 
portation of  all  passengers  and  property  which  are  now  offered,  or  have 
at  any  time  heretofore  been  offered  for  transportation  at  the  regularly 
established  depots  of  plaintiff  within  a  reasonable  time  prior  to  the  time 
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of  departure  thereof  in  accordance  with  its  regularly  published  sched- 
uleSy  and  which  said  trains  were  operated  in  full  compliance  with  all 
the  laws  of  the  State  of  Texas^  and  that  it  is  now^  and  was  at  each  and 
all  the  times  above  mentioned^  unjust  and  unreasonable  to  require  the 
installation  of  other  and  additional  trains^  and  that  it  is  an  unjust  and 
unreasonable  interference  with  the  business  of  this  plaintiff  to  under- 
take to  compel  it  to  install  and  operate^  as  demanded  by  said  order,  an- 
other and  an  additional  passenger  train,  as  provided  in  said  order,  and 
that,  therefore,  said  order  is  in  all  things  unjust  and  unreasonable. 

"(4)  Plaintiff  further  says  that  said  order,  which  compels  it  to  in- 
stall and  operate  one  additional  passenger  train  each  way  each  day  of 
twenty-four  hours  between  San  Antonio  and  Houston,  via  Victoria,  is 
violative  of  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States,  which  is  as  follows:  ^Nor  shall  any  State  deprive  any 
person  of  life,  liberty  or  property  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of  the  law,'  in 
this,  that,  as  hereinbefore  alleged,  plaintiff  has  now,  had  at  the  time  of 
making  said  order,  and  has  at  all  times  heretofore  had  in  operation  upon 
all  it^  lines  in  the  State  of  Texas,  and  especially  upon  that  portion  of 
same  covered  by  said  order,  passenger  trains  as  above  set  out,  fully  ade- 
quate to  the  reasonable  accommodation  of  all  persons  and  property  of- 
fering themselves  as  above  set  out  for  transportation,  which  said  passen- 
ger trains  were  installed,  operated  and  conducted  in  full  compliance 
with  all  the  laws  of  the  State  of  Texas,  and  in  full  compliance  with  the 
charter  obligations  of  this  plaintiff,  and  that  thereby  this  plaintiff  was, 
at  the  time  of  said  order,  has  continuously  since,  and  is  now,  fully  and 
in  all  things  discharging  its  duties  to  the  public  as  a  common  carrier  of 
passengers,  and  that  said  order,  which  seeks  to  impose  upon  this  com- 
plainant the  burden  of  installing,  operating  and  conducting  another 
and  an  additional  passenger  train,  invades  the  private  and  individual 
rights  of  plaintiff  to  conduct  and  manage  its  private  and  individual  af- 
fairs as  it  sees  fit,  and  is  an  unwarranted  invasion  of  its  private  and  in- 
dividual rights  by  governmental  agency;  and  plaintiff  alleges  that,  for 
the  same  reason,  said  order  is  violative  of  section  9,  article  1,  of  the 
Constitution  of  the  State  of  Texas,  in  that  it  is  thereby  deprived  of  its 
life,  liberty,  property,  privileges  and  immunities  without  due  course  of 
law. 

^(5)  Plaintiff  further  alleges  that  the  several  legislative  Acts  under 
and  by  virtue  of  which  it  was  chartered  to  act  as  a  common  carrier  of 
freight  and  passengers  hereinabove  set  out,  constitute  and  are  a  valid 
contract  by  and  between  the  plaintiff  and  the  State  of  Texas,  under  and 
by  virtue  of  which  it  is  permitted  to  conduct  the  business  of  a  common 
carrier  of  freight  and  passengers  subject  only  to  the  reasonable  exercise 
of  the  police  power  of  the  State,  and  that,  subject  to  such  power,  it  has 
the  right  to  conduct  its  private  and  individual  business  and  affairs 
without  interference  by  the  Eailroad  Commission  of  Texas  or  other  gov- 
ernmental agency  thereof;  that  the  order  complained  of  is  an  unreason- 
able, unjust  and  unwarranted  interference  with  such  rights,  and  deprives 
complainant  of  the  right  to  manage  its  own  business,  and  renders  it 
unable  to  discharge  its  duties  either  to  the  public  or  its  owners,  and  is, 
ihexefore,  violative  of  paragraph  1  of  section  10  of  article  2  of  the  Con- 
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stitution  of  the  TTnited  States,  which  provides  that :  'No  State  shall  pass 
any  bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the  obligation 
of  contracts  or  granting  any  title  of  nobility.'  And  that,  for  the  same 
reason,  said  order  is  violative  of  section  16,  article  1,  of  the  Constitu- 
tion of  the  State  of  Texas,  which  provides  that  no  bill  of  attainder,  ex 
post  facto  law,  retroactive  law,  or  any  law  impairing  the  obligation  of 
contracts  shall  be  made. 

IX.  **That  under  the  provisions  of  article  4576  of  the  Eevised  Civil 
Statutes  of  the  State  of  Texas,  as  amended,  it  is  provided  that:  *If  any 
railway  doing  business  in  this  State  shall  fail,  neglect  or  refuse  to  obey 
any  lawful  requirement,  order,  judgment  or  decree  made  by  the  Railroad 
Commission  of  Texas,  for  every  such  act  of  violation  it  shall  pay  to  the 
State  of  Texas  a.  penalty  of  not  more  than  five  thousand  dollars.'  That 
said  penalty  is  so  grossly  excessive  in  amount,  and  so  out  of  due  propor- 
tion to  the  offense  denounced,  as  to  constitute  excessive  fines  and  cruel 
and  unusual  punishment,  forbidden  by  section  13  of  article  1  of  the 
Constitution  of  the  State  of  Texas,  which  provides  that  excessive  bail 
shall  not  be  required  nor  excessive  fines  imposed,  nor  cruel  nor  unusual 
punishment  inflicted,  and  deprives  plaintiff  of  due  process  of  law,  and 
denies  it  the  equal  protection  of  the  law,  contrary  to  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States.  That  it  is  un- 
certain, from  the  terms  of  the  order  herein  complained  of,  and  from  the 
terms  of  said  article  4576  of  the  Revised  Statutes  of  the  State  of  Texas, 
as  amended,  whether  each  day  that  plaintiffs  fail  to  run  two  passenger 
trains  provided  thereby  shall  constitute  a  violation  of  said  order  pun- 
ishable by  said  penalty  of  not  more  than  five  thousand  dollars,  or  whether 
the  State  is  entitled  to  recover  but  one  penalty  therefor ;  and  it  is  further 
uncertain,  from  the  terms  of  said  order,  when  the  same  shall  become 
effective — ^whether  immediately,  or  at  such  reasonable  time  as  may  be 
necessary  to  obtain  equipment  and  publish  the  schedule  demanded  there- 
by; that  for  said  reasons  said  order,  as  well  as  said  statute  4576,  is  un- 
just, unreasonable,  null  and  void.  That  under  the  provisions  6  and  7 
of  said  Act  of  April  3,  1891,  being  articles  4565  and  4566  of  the  Revised 
Civil  Statutes,  a  right  of  action  is  given  to  any  railroad  company  dis- 
satisfied with  any  order  or  regulation  adopted  by  the  Commission,  to  de- 
termine whether  or  not  the  same  is  reasonable  or  just  by  action  filed 
against  the  same  in  any  court  of  competent  jurisdiction  in  Travis  Coun- 
ty, Texas,  and  that,  under  the  provisions  of  said  Acts  of  April  3,  1891, 
being  article  4579  of  the  Civil  Statutes  of  the  State  of  Texas,  it  is  made 
the  duty  of  the  Railroad  Commission  to  enforce  all  orders  made  by  it 
and  report  the  same  to  the  Attorney-General  of  the  State  of  Texas,  who 
will  thereupon  institute  suit  for  the  recovery  of  such  penalties  as  may 
have  accrued  by  reason  of  such  violation ;  that  unless  the  relief  herein- 
after prayed  for  is  granted,  plaintiff  is  informed  and  believes,  and  upon 
such  information  and  belief  charges  that  said  Robert  Vance  Davidson, 
the  Attorney-General  of  the  State  of  Texas,  and  defendant  herein,  will, 
under  instruction  of  his  codefendants,  undertake  to  prosecute  successive 
suits  for  the  collection  of  such  penalty  of  five  thousand  dollars,  claiming 
a  violation  of  such  order  for  each  successive  day  that  plaintiff  fails  to 
install  and  operate  each  train,  as  provided  in  said  order  herein  sought  to 
be  enjoined,  and  that  thereby  this  plaintiff  will  be  subjected  to  a  mul- 
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tiplicity  of  suits  and  subjected  to  a  great  and  needless  anno3rance  and 
vexation,  and  that  if  the  plaintiff  awaits  the  action  of  the  Attorney- 
General  of  the  State  of  Texas  herein  it  will  subject  itself  to  successive 
prosecutions  for  penalties  under  the  statutes  aforesaid. 

X.  "That  plaintiff's  said  original  petition,  in  paragraph  10  thereof, 
prayed  that  defend<ants,  and  each  of  them,  be  cited  according  to  law,  and 
for  immediate  issuance  of  temporary  writ  of  injunction  restraining  and 
enjoining  the  Eailroad  Commission  of  Texas,  and  the  said  defendants, 
Mayfield,  Storey  and  Colquitt,  from  putting  in  force  or  continuing  in 
force  the  order  hereinabove  complained  of,  and  enjoining  and  restraining 
them,  and  each  of  them,  from  instructing  the  said  Bobert  Vance  David- 
son, defendant,  to  institute,  or  cause  to  be  instituted,  against  this  plain- 
tiff any  suit  or  suits  for  the  violation  of  said  order,  and  restraining  and 
enjoining  them,  and  each  of  them,  or  their  agents,  from  delivering  to 
the  said  Bobert  Vance  Davidson,  or  any  other  person,  any  copy  of  said 
order,  certified  or  otherwise,  or  from  certifying  to,  or  in  any  manner 
whatsoever  reporting  to,  the  Attorney-General  or  other  oflBcers  of  the 
State  of  Texas  any  evidence  or  facts  showing  that  plaintiff,  its  officers 
or  agents,  have  not  observed,  or  do  not  observe,  said  order,  and  from  re- 
straining and  enjoining  the  said  Bobert  Vance  Davidson  from  instituting 
or  causing  to  be  instituted  against  plaintiff,  its  officers  or  agents,  any 
suit,  prosecution  or  proceeding  of  any  character  whatsoever  for  the  col- 
lection of  any  penalty  or  penalties  for  the  violation  of  said  order,  or 
compelling  the  performance  thereof,  and  restraining  and  enjoining  the 
paid  Eailroad  Commission  of  Texas,  the  said  Mayfield,  Storey  and  Col- 
quitt, from  making  any  other  order  or  doing  any  other  act  or  thing  in 
and  about  the  matter  embraced  therein,  pending  the  action  of  this 
Honorable  Court;  and  that,  upon  final  hearing  herein,  plaintiff  have 
judgment  perpetuating  said  injunction,  and  declaring  said  order  here- 
inabove referred  to  to  be  unreasonable,  void  and  of  no  effect,  and  for 
costs,  and  all  such  other  relief,  general  and  special,  as  it  might  be  en- 
titled to,  either  at  law  or  in  equity,  for  which  see  paragraph  10  of  such 
original  petition  on  file  herein.  That  said  petition  and  prayer  for  in- 
junction was  presented  to  the  Judge  of  the  Twenty-sixth  Judicial  Dis- 
trict of  Texas  on  July  23,  1907,  the  same  having  been  duly  sworn  to  by 
Thomwell  Pay,  vice-president  of  complainant,  the  Galveston,  Harris- 
burg  &  San  Antonio;  that  thereupon  said  Judge  of  the  Twenty-sixth 
Judicial  District  made  and  entered  thereon  the  following  order,  to  wit : 

**  *In  Chambers,  Georgetown,  Texas,  July  23,  1907. 
"  TTpon  the  filing  of  a  good  and  sufficient  bond  for  the  sum  of  $10,- 
000,  to  be  conditioned  as  required  by  law,  and  to  be  approved  by  the 
clerk,  the  clerk  will  issue  a  temporary  restraining  order  in  terms  as  fol- 
lows, viz. :  Bestraining  the  Eailroad  Commission  of  Texas  and  defend- 
ants Mayfield,  Storey  and  Colquitt,  from  putting  in  force  or  continuing 
in  force  or  effect  the  order  complained  of  in  the  foregoing  petition,  and 
enjoining  the  defendants,  and  each  of  them,  from  instructing  Bobert 
Vance  Davidson  to  institute,  or  from  causing  to  be  instituted,  against 
plaintiff  any  suit  or  suits  for  the  violation  of  said  order,  and  restraining 
the  said  Davidson  from  instituting,  or  causing  to  be  instituted  against 
plaintiff,  its  officers  or  agents,  any  suit,  prosecution  or  proceeding  of 
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any  character  for  the  collection  of  any  penalties  for  the  violation  of  said 
order,  or  compelling  the  performance  thereof,  and  restraining  the  said 
Commission,  Mayfield,  Storey  and  Colquitt,  from  making  any  other 
order,  or  doing  any  other  act  or  thing  in  or  about  the  order  complained 
of  in  plaintiffs  petition  until  the  further  order  of  this  court,  acting  in 
term  time  or  vacation.  It  is  hereby  expressly  provided  that  said  restrain- 
ing order  shall  remain  in  force  until  further  hearing  of  this  cause  only, 
to  be  had  either  in  term  time  or  in  vacation,  and  each  of  the  defendants 
are  hereby,  as  a  condition  on  which  this  order  is  granted,  given  the  right 
to  appear  and  move  a  dissolution  of  this  order  at  any  time,  and  to  have 
motion  heard  on  such  terms  as  the  undersigned  may  see  fit  to  impoae 
upon  its  presentation. 

'(Signed)  V.  L.  Brooks, 
'Judge  Twenty-sixth  Judicial  District  of  Texas/ 

to  which  said  order,  as  duly  endorsed  on  plaintiff's  original  petition 
herein,  reference  is  here  made.  That  complainant,  having  made  and 
filed  its  bond  payable  to  defendant  in  the  sum  of  $10,000,  as  demanded 
by  said  order  of  said  court,  same  having  been  duly  approved  by  the 
clerk  of  this  court,  and  said  original  petition  having  been  duly  filed  here- 
in on  the  24th  day  of  July,  1907,  said  restraining  order  was  duly  issued 
and  served  upon  each  of  the  defendants  herein ;  that  thereafter  said  de- 
fendants having,  by  motion  duly  filed  herein  on  the  2d  day  of  August, 
1907,  moved  to  dissolve  said  restraining  order,  said  motion  was  in  all 
things  overruled,  and  said  restraining  order  was  continued  in  full  force 
and  effect,  and  is  now  in  full  force  and  effect. 

XI.  ''Wherefore,  plaintiff  prays  that  it  have  judgment  declaring  said 
order  hereinabove  referred  to  be  unjust,  unreasonable,  void  and  of  no 
effect,  and  that  the  Bailroad  Commission  of  Texas,  the  said  Allison  May- 
field,  Leonidas  Jefferson  Storey  and  Oscar  Branch  Colquitt,  be  perpetu- 
ally enjoined  from  putting  in  force,  or  from  continuing  in  force  and  ef- 
fect, said  injunction  to  be  effective  as  of  date  July  23,  1907,  the  order 
herein  complained  of,  and  enjoining  and  restraining  them,  and  each  of 
them,  from  instructing  the  said  Bobert  Vance  Davidson,  Attorney-Gen- 
eral of  the  State  of  Texas,  defendant  herein,  to  institute  or  cause  to  be 
instituted  against  plaintiff  any  suit  or  suits  for  the  violation  of  said  or- 
dei^,  and  restraining  and  enjoining  them,  and  each  of  them,  and  their 
agents,  from  delivering  to  the  said  Robert  Vance  Davidson,  his  agents 
or  attorneys,  or  any  other  person,  any  copy  of  said  order,  whether  certi- 
fied or  otherwise,  and  from  certifying  or  in  any  manner  whatsoever  re- 
porting to  the  Attorney-General,  or  other  officer  of  the  State  of  Texas., 
any  evidence  or  facts  showing  that  plaintiff,  its  officers  or  agents,  have 
not  observed  or  do  not  observe  said  order,  and  restraining  and  enjoining 
the  said  Bobert  Vance  Davidson,  Attorney-General,  from  instituting  or 
causing  to  be  instituted  against  plaintiff,  its  officers  or  agents,  any  suit, 
prosecution  or  proceeding  of  any  character  whatsoever  for  the  collection 
of  any  penalty  or  penalties  for  the  violation  of  said  order,  or  compelliitf 
the  performance  thereof,  or  from  restraining  and  enjoining  the  BailroM 
Commission  of  Texas  and  the  said  Mayfield,  Storey  and  Colquitt,  from 
making  any  other  order  or  doing  any  other  act  or  thing  in  or  about  the 
matter  embraced  therein* 
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"PlaintifiE  further  prays  for  judgment  for  costs,  and  for  all  such  other 
and  further  relief,  both  general  and  special,  as  it  may  be  entitled  to, 
either  at  law  or  in  equity."' 

This  pleading  was  properly  verified  by  afBdavit. 
The  Eidiibit  ^^A"  referred  to,  constituting  the  order  of  the  Bailroad 
Commission,  is  as  follows: 

*TBxhibit  'A.' 
^'Office  of  Bailroad  Commission  of  Texas. 

"Austin,  Texas,  July  20,  1907. 

^^earing  No.  749.  Belating  to  passenger  service  on  the  O.,  H.  ft 
8.  A.  By.  Co.'s  line  west  of  San  Antonio  to  El  Paso,  and  between  San 
Antonio  and  Houston,  via  Victoria. 

^^The  above  numbered  hearing  having  been  called  by  the  Commission 
on  July  9,  1907,  in  pursuance  with  notice  duly  given  in  accordance  with 
law,  and  the  complainants  herein  and  respondent  railway  company  being 
duly  represented  by  their  duly  authorized  attorneys  and  officers,  and  the 
Commission  having  heard  the  evidence  offered  and  the  arguments  pre- 
sented pertaining  to  the  matters  in  controversy  lierein,  and  having  duly 
considered  the  same,  the  Bailroad  Commission  of  Texas  finds  as  fol- 
lows: 

"1.  That  prior  to  May  28,  1907,  the  Galveston,  Harrisburg  ft  San 
Antonio  Bailway  Company  operated  over  that  portion  of  its  line  of  road 
extending  from  the  city  of  San  Antonio,  Texas,  to  Houston,  Texas,  via 
the  city  of  Victoria,  Texas,  and  known  as  its  Victoria  Division,  a  double 
daily  passenger  train  service  for  the  accommodation  of  the  traveling 
public  over  said  Victoria  Division,  the  said  double  daily  passenger  serv- 
ice consisting  of  trains  Nos.  301,  302,  303  and  304,  between  Victoria 
and  Houston,  all  of  said  trains  being  operated  in  accordance  with  pub- 
lished schedules,  as  contained  in  Employes*  Time-Table  No.  9,  issued 
by  said  respondent  railway  company,  and  filed  with  the  Bailroad  Com- 
mission of  Texas. 

"2.  We  find  that  on  May  28,  1907,  the  said  respondent  railway  com- 
pany discontinued  the  operation  of  the  double  daily  passenger  train 
service  between  the  stations  above  named,  to  wit,  Houston  and  San  An- 
tonio, over  the  so-called  Victoria  Division,  as  above  described,  and  be- 
dnning  on  said  date  the  said  Galveston,  Harrisburg  &  San  Antonio 
Kailway  Company  installed  and  begun  the  operation,  over  said  Victoria 
Division,  of  a  single  daily  passenger  train  service,  to  wit,  one  daily  pas- 
senger train  only  in  each  direction  for  the  accommodation  of  the  travel- 
ing public  and  passenger  business  arising  at  and  destined  to  points  on 
said  Victoria  Division,  the  said  single  daily  service  being  comprised  of 
trains  Nos.  303  and  304,  running  between  San  Antonio  and  Victoria, 
and  trains  Nos.  301  and  302  between  Victoria  and  Houston,  all  of  said 
trains  being  operated  in  accordance  with  the  published  schedule,  as  con- 
tained in  Employes'  Time-Table  No.  10,  issued  by  said  railway  company, 
and  filed  by  it  with  the  Bailroad  Commission  of  Texas. 

"3-  The  Bailroad  Commission  of  Texas  further  finds  that  the  pas- 
senger service  which  was  installed,  as  hereinbefore  set  forth  by  said  Gal- 
veston, Harrisburg  &  San  Antonio  Bailway  Company,  on  May  28,  1907, 
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is  the  same  passenger  service  that  is  now  being  afforded  by  said  railway 
company  on  and  over  said  Victoria  Division,  which  service,  in  the  opin- 
ion of  the  Bailroad  Commission  of  Texas,  is  inadequate  and  insufficient 
to  accommodate  the  needs  of  the  traveling  public  and  patrons  of  said 
railway  company  on  the  line  of  its  said  division,  and  is  not  such  passen- 
ger service  as  said  railway  company  should  supply  and  afford  to  the 
traveling  public  and  its  patrons  on  said  Victoria  Division*  We  find  that 
the  same  is  not  such  reasonably  adequate  and  sufficient  service  as  is  de- 
manded and  required  for  the  proper  accommodation  of  said  traveling 
public  and  patrons  of  said  railway  company,  and  said  single  daily  serv- 
ice does  not  furnish  and  supply  connection  with  the  main  line  of  said 
Galveston,  Harrisburg  &  San  Antonio  Eailway  Company  and  its  con- 
nections at  Houston  and  San  Antonio  for  points  beyond  said  stations. 

'^4.  All  the  facts  being  considered  by  said  Commission,  it  is  hereby 
ordered  by  the  Eailroad  Commission  of  Texas  that  the  Galveston,  Har- 
risburg &  San  Antonio  Eailway  Company,  on  or  before  the  first  day  of 
August,  1907,  re-install  and  re-establish  the  double  daily  passenger 
train  service  between  the  cities  of  Houston  and  San  Antonio  over  the 
Victoria  Division,  via  Victoria,  as  they  supplied  it  prior  to  May  28, 
1907,  and  that  the  said  Galveston,  Harrisburg  &  San  Antonio  Eailway 
Company  arrange  its  schedules  for  said  double  daily  passenger  train 
service  and  file  a  copy  of  same  with  the  Eailroad  Commission  of  Texas, 
as  required  by  this  order  and  the  law. 

"5.  This  order  shall  take  effect  August  1,  1907,  and  repeals  the  or- 
der of  this  Commission  on  the  same  subject,  dated  July  16,  1907.'* 

The  following  is  the  only  answer  interposed  by  the  appellants : 

"Now  come  the  defendants,  and,  by  leave  of  the  court  first  had  and 
obtained,  file  this  their  first  amended  original  answer  in  lieu  of  the  an- 
swer and  motion  to  dissolve  temporary  restraining  order,  filed  August 
2,  A.  D.  1907,  and  say: 

"Defendants  demur  to  plaintiff's  first  amended  original  petition 
herein,  and  say  that  same  is  insufficient  in  law  to  entitle  them  to  the 
lief  prayed  for,  and  presents  no  cause  of  action,  and  of  this  they  pray 
the  judgment  of  the  court." 

Upon  overruling  this  general  demurrer,  the  trial  court  entered  final 
judgment  as  follows : 

"On  this,  the  17th  day  of  January,  1908,  came  on  to  be  heard  the 
above  styled  and  numbered  cause,  and  the  plaintiff  appearing  by  its  at- 
torneys of  record,  and  the  defendants  appearing  by  their  attorneys  of 
record,  and  all  parties  having  announced  ready  for  trial,  the  defendants 
presented  to  the  court  their  general  demurrer  to  the  plaintiff's  first 
amended  original  petition,  and,  after  argument  by  all  parties,  the  court 
being  of  the  opinion  that  said  general  demurrer  is  not  well  taken, 

"It  is  by  the  court  ordered,  adjudged  and  decreed  that  said  general 
demurrer  be,  and  the  same  is,  hereby  in  all  things  overruled.  There- 
upon the  defendants  announced  in  open  court  that  they  would  decline 
to  amend,  and  that  they  desired  to  make  no  further  answer  in  the  cause, 
and  it  appearing  to  the  court  that  the  allegations  of  plaintiff's  petition 
are  duly  verified,  and  not  denied  by  any  pleading  filed  by  the  defendants, 
the  court  is  of  the  opinion  that  judgment  should  be  rendered  for  the 
plaintiff. 
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"It  is  therefore  by  the  court  further  ordered,  adjudged  and  decreed 
that  the  order  of  defendant,  the  Bailroad  Commission  of  Texas,  of  date 
July  20,  1907,  directing  the  plaintiflp,  the  Galveston,  Harrisburg  &  San 
Antonio  Bailroad  Company,  on  or  before  the  1st  day  of  August,  1907, 
to  re-install  and  re-establish  a  double  daily  passenger  train  service  be- 
tween the  cities  of  Houston  and  San  Antonio,  over  the  Victoria  Division 
of  its  railway,  via  Victoria,  as  they  supplied  it  prior  to  May  28,  1907, 
and  that  the  Galveston,  Harrisburg  &  San  Antonio  Bailway  Company 
arrange  its  schedule,  for  said  double  daily  passenger  train  service,  and 
file  a  copy  of  same  with  the  Bailroad  Commission  of  Texas,  said  order 
to  become  effective  August  1,  1907,  be  declared  unjust,  unreasonable, 
void  and  of  no  effect ;  and 

"It  is  by  the  court  further  ordered,  adjudged  and  decreed  that  the  de- 
fendants, the  Bailroad  Commission  of  Texas,  Allison  Mayfield,  Leonidas 
Jefferson  Storey  and  Oscar  Branch  Colquitt,  be  perpetually  enjoined 
from  putting  in  force,  or  from  continuing  in  force  or  effect,  said  order, 
this  injunction  to  be  effective  as  of  date  July  23, 1907;  and 

*'It  is  further  ordered,  adjudged  and  decreed  by  the  court  that  said 
defendants,  and  each  of  them,  be  and  are  hereby  restrained  from  in- 
structing defendant  Bobert  Vance  Davidson,  Attorney-General  of  the 
State  of  Texas,  to  institute  or  cause  to  be  instituted  against  plaintiff 
any  suit  or  suite  for  the  violation  of  said  order,  and  that  they,  and  each 
of  them,  and  their  agents,  be  restrained  and  enjoined  from  delivering  to 
the  said  defendant  Bobert  Vance  Davidson,  his  agents  or  attorneys,  or 
any  other  person,  any  copy  of  said  order,  whether  certified  or  otherwise, 
and  from  certifying,  or  in  any  manner  whatsoever  reporting  to  the  At- 
torney-General, or  any  officer  of  the  State  of  Texas,  any  evidence  or 
facts  showing  that  plaintiff,  its  officers  or  agents,  have  not  observed,  or 
do  not  observe,  said  order;  and 

*'It  is  further  ordered,  adjudged  and  decreed  by  the  court  that  the 
defendant  Bobert  Vance  Davidson,  Attorney-General  of  the  State  of 
Texas,  be  and  is  hereby  enjoined  and  restrained  from  instituting  or 
causing  to  be  instituted  against  plaintiff,  its  officers  or  agents,  any  suit, 
prosecution  or  proceeding  of  any  character  whatsoever  for  the  collection 
of  any  penalty  or  penalties  for  the  violation  of  said  order,  or  compelling 
the  performance  thereof;  and 

"It  is  further  ordered,  adjudged  and  decreed  by  the  court  that  said 
defendants,  the  Bailroad  Commission  of  Texas,  Mayfield,  Storey  and 
Colquitt,  be  enjoined  and  restrained  from  making  any  other  order,  or 
doing  any  other  act  or  thing  in  and  about  the  matter  embraced  in  said 
order- 

"It  is  further  ordered,  adjudged  and  decreed  by  the  court  that  de- 
fendants pay  all  costs  of  this  suit. 

"To  all  of  which  judgment  and  to  each  and  all  of  said  orders  the  de- 
fendants in  open  court  excepted,  and  gave  notice  of  appeal  to  the  Court 
of  Civil  Appeals  for  the  Third  Supreme  Judicial  District  of  Texas/' 

Opinion. — The  plaintiff's  petition,  which  is  verified  by  affidavit,  con- 
tains a  distinct  averment  stating  the  facts  upon  which  it  is  based — ^that 
the  rule  or  order  of  the  Commission  which  requires  the  operation  of 
more  than  one  passenger  train  each  way  a  day  is  unreasonable  and  un- 
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just.  The  defendants  by  answer  did  not  see  fit  to  deny  this  fact  or  oen- 
trovert  it  in  any  manner,  but  were  content  with  merely  meeting  the 
plaintifPa  case  with  a  general  demnrrer,  and  when  the  same  was  oTer- 
roled  declined,  so  the  judgment  states,  to  further  answer.  The  general 
demurrer  admits  the  truth  of  the  facts  well  pleaded,  and  the  petition 
being  verified,  the  trial  court,  in  accordance  with  the  usual  practice  in 
such  cases,  properly  rendered  judgment  against  the  defendants.  Junc- 
tion City  School  Incorporation  v.  Trustees  of  School  District,  81  Texas, 
148, 152. 

It  is  not  believed  that  the  law  that  announces,  in  effect,  that  the  rules 
of  the  Commission  are  held  to  be  prima  facie  correct,  and  that  one  at- 
tacking same  shall  only  prevail  when  the  evidence  satisfactorily  estab- 
lishes the  fact  that  such  rules  are  unjust  and  unreasonable,  was  intended 
to  control  or  abrogate  the  well-settled  rules  that  prevail  in  cases  of  this 
kind,  which  entitle  the  plaintiff  to  judgment  when  no  answer  is  filed 
and  when  the  petition  is  verified  and  a  general  demurrer  is  overruled. 
Whatever  other  reasons  may  have  infiuenced  the  court  below  to  render 
judgment  in  plaintiff's  favor,  the  one  just  discussed  is  sufficient  upon 
which  to  base  our  affirmance;  and  but  for  the  fact  that  the  judgment  be- 
low went  a  little  too  far  we  would  not  feel  the  necessity  of  expressing 
any  opinion  as  to  the  authority  of  the  Bailroad  Commission  to  pass  and 
promulgate  the  order  in  question. 

The  judgment  restraining  the  defendants  from  putting  into  operation 
and  effect  an  order  requiring  the  operation  of  two  trains  a  day  each 
way  seems  to  be  perpetual,  and  if  this  is  its  correct  construction  it  went 
too  far,  provided  the  law  authorized  the  Bailroad  Commission  to  pass 
and  enter  such  an  order.  While  the  judgment  rendered  in  this  case  is 
a  bar  to  the  enforcement  of  the  order  up  to  date,  if  the  law  authorized 
the  passage  of  such  an  order  it  could  be  made  and  enforced  hereafter, 
provided  the  public  interests  required  it,  and  the  circumstances  exist 
that  authorize  that  to  be  done.  Thus  it  will  be  seen  it  becomes  proper, 
if  not  necessary,  to  pass  upon  the  question  whether  the  Commission  was 
authorized  by  law  to  make  and  pass  such  an  order,  or  would  be  author- 
ized in  the  future  to  make  a  like  order  if  public  necessities  required  it. 

We  have  examined  the  Act  of  the  Twenty-eighth  Legislature  on  page 
183  of  the  Session  Laws  of  1903,  and  conclude  that  one  of  its  objects 
was  to  confer  upon  the  Bailroad  Commission  the  power  to  require,  if 
the  circumstances  and  the  demands  of  the  public  require  it,  the  opera- 
tion of  more  than  one  passenger  train  a  day  each  way.  As  the  jurisdic- 
tion of  this  case  is  not  limited  to  this  court,  it  would  serve  no  useful 
purpose  to  enter  upon  a  discussion  of  this  question,  or  give  the  reasons 
that  infiuenoe  us  in  placing  this  construction  upon  the  statute;  but, 
however,  we  desire  to  emphasize  the  fact  that  we  believe  the  Commission 
derives  no  power  from  the  common  law,  but  can  find  authority  for  the 
order  in  question  in  the  statute  referred  to,  and  further  exercise  of  this 
authority  is  a  question  to  be  determined  hereafter  by  the  Commission. 

We  find  it  unnecessary  to  pass  upon  the  objections  to  that  part  of  the 
decree  that  seeks  to  restrain  the  Attorney-General  from  bringing  suits 
to  enforce  the  statute  prescribing  penalties  for  a  breach  of  the  ordeis 
and  rules  passed  by  the  Commission ;  for,  under  the  disposition  made  of 
the  case,  he  certainly  could  not  act  to  recover  a  penalty  for  the  violation 
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of  an  order  which  the  court  below  and  this  court  has  determined  should 
Bot^  up  to  the  jGinal  determination  of  this  case^  be  'enforced^  on  the 
ground,  as  above  said,  that  as  to  the  facts  existing  up  to  the  time  of  this 
judgment  the  order  has  been  judicially  ascertained  to  be  unreasonable 
and  unjust.  What  may  occur  hereafter,  if  anything,  looking  to  the  mak- 
ing and  enforcement  of  an  order  based  upon  facts  arising  since  this 
judgment,  which,  in  the  opinion  of  the  Commission,  may,  in  the  public 
interest,  require  more  than  the  operation  of  one  train,  is  a  question  not 
before  us. 
Let  the  judgment  be  afSrmed  as  modified  by  this  opinion. 

Modified  and  affirmed. 

OPINION  ON  BEHEASINO. 

In  the  original  opinion,  in  holding  that  the  Commission  could  exer- 
cise only  such  authority  as  was  expressly  or  impliedly  conferred  upon  it 
by  statute,  we  did  not  intend  to  hold  that  the  State,  in  its  sovereign 
capacity,  acting  through  its  propei:  channel,  could  not,  by  mandamus  or 
other  appropriate  remedy,  proceed  against  a  railway  corporation  to  re- 
quire it  to  perform  those  duties  for  which  it  was  chartered,  and  to  fur- 
nish those  facilities  for  transportation  that  the  needs  of  the  public  re- 
quired. State  V.  Atlantic  Coast  Line  B.  &.  Co.,  44  So.  Bep.,  213 ;  s.  c, 
53  Fla.,  650. 

In  the  case  before  us  we  are  not  required  to  pass  upon  that  question, 
as,  in  our  opinion,  it  was  not  in  issue. 

We  are  still  of  the  opinion  that  the  averments  of  the  petition,  when 
tested  by  the  general  demurrer,  were  sufficient.  It  is  substantially  al- 
leged that  the  trains  provided  by  the  road  were  sufficient  to  transport 
all  persons  who  applied  for  transportation,  and  to  transport  all  prop- 
erty offered  for  transportation.  This  is  about  all  that  could  be  required 
of  the  road,  and  it  certainly  ought  not  to  be  required  to  operate  trains  for 
wUch  there  is  no  need.  The  case  cited,  quoting  from  Loraine  v.  Pitts- 
burg, J.  &  E.  &  E.  By.  Co.,  205  Pa.,  132 ;  s.  c,  54  At,  580 ;  61  L.  B. 
A.,  502,  uses  this  language : 

''There  can  be  no  doubt  of  the  duty  of  a  railway  company  to  keep  its 
road  in  a  reasonable  state  of  repair  and  in  a  safe  condition ;  nor  is  tiiere 
any  doubt  of  its  duty  to  so  operate  it  as  to  afford  adequate  facilities  for 
the  transaction  of  such  business  as  may  be  offered  it,  or  at  least  reason- 
ably to  be  expected.  This  is  equally  true  with  respect  to  passengers  and 
freight.  As  to  the  extent  or  sufficiency  of  these  facilities,  including  the 
number  and  frequency  of  trains,  that  is  to  be  judged  of  and  governed 
chiefly  by  the  amount  of  business  on  the  line  of  the  road.  The  company, 
however,  is  given,  as  it  should  be,  a  very  large  discretion  in  determining 
all  questions  relating  to  the  equipment  and  operation  of  its  road.'' 
Ohio  &  M.  By.  Co.  v.  People,  120  111.,  200;  11  N.  E.  Bep.,  347;  30  Anu 
&  Eng.  By.  Cases,  509. 

This,  in  our  opinion,  expresses  the  correct  view  upon  that  question, 
sabject,  however,  to  the  authority  of  the  State,  or  the  Bailroad  Commis- 
sion, in  a  proper  case,  to  control  such  discretion  when  the  interest  of  the 
pabUc  requires  that  this  should  be  done. 

Motion  overruled. 

Writ  of  error  refused. 

Vol.  LI.  Civil— 30. 
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Kennedy. 

Dedded  June  24,  1908. 

1.F— Oliarffe— AiBrmatiTe  Presentation  of  Defense. 

While  it  is  true  that  a  party  to  an  action  has  the  riffht  to  have  the  defense 
relied  upon  by  him  distinctly  and  affirmatively  presented  by  the  charge  to  the 
jury,  the  refusal  to  give  a  requested  charge  so  presenting  the  matter  is  not 
reversible  error  when  the  court  in  its  main  charge  has  already  presented  the 
matter  as  fully,  distinctly  and  favorably  as  the  party  is  entitled  to. 

S. — Contribntory  Hegligenoe— Alighting  from  ICoving  Train — Custom — ^Aoqvi- 
escence. 

The  plaintiff,  a  freight  conductor  of  the  defendant  railroad,  attempted  to 
alight  from  a  fast  moving  train  as  it  passed  a  station,  for  the  purpose  of  reg^ 
istering  the  train,  and  was  injured;  the  plaintiff,  over  defendant's  objection, 
proved  that  it  was  a  custom  of  defendant's  conductors  to  alight  in  the  same 
manner  at  said  station  for  the  purpose  of  performing  the  same  duty,  and  the 
record  disclosed  that  this  custom  was  known  and  acquiesced  in  by  the  defend- 
ant. Held,  that  the  testimony  was  admissible  upon  the  issue  of  contributory 
negligence  with  which  the  plaintiff  was  charged  by  the  defendant. 

8. — ^Trial — ^Improper  Testimony — Hot  Berersible  Error,  when. 

The  admission  of  improper  testimony  is  not  reversible  error  when  testi- 
mony to  the  same  effect  by  other  witnesses  is  admitted  without  objection. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below  before 
Hon.  T.  D.  Montrose. 

John  T.  Craddoch,  Coke,  Miller  &  Coke,  Perkins  &  Craddock  and  T.  5. 
Miller,  for  appellant. — That  the  court  erred  in  refusing  to  give  defend- 
ants special  charge  No.  8,  cited  the  following  authorities :  Railway  Co. 
V.  McQlamoiy,  89  Texas,  685;  Railway  Co.  v.  Rogers,  91  Texas,  ^1; 
Railway  Co.  v.  Hall,  98  Texas,  480 ;  Railway  Co.  v.  Mangham,  95  Texas, 
413 ;  Railway  Co.  v.  Lowe,  86  S.  W.,  1059. 

Upon  the  issue  of  the  negligence  vel  non  of  the  appellee  in  alighting 
from  the  train  at  the  time,  place,  and  under  the  circumstances  of  the  ac- 
cident, evidence  as  to  the  habit  or  custom  of  conductors  generally  to 
alight  from  moving  trains  at  Hughes  was  incompetent  and  inadmissible, 
and  especially  was  such  evidence  incompetent  and  inadmissible  in  view 
of  the  evidence  showing  that  the  appellee  was  not  looking  where  he  was 
stepping  at  the  time  he  left  the  caboose,  and  of  the  evidence  showing 
that  the  train  was  moving  from  ten  to  twenty  miles  per  hour  at  the  time 
he  stepped  therefrom.  Railway  Co.  v.  Johnson,  92  Texas,  380 ;  Railway 
Co.  V.  Evanisch,  61  Texas,  3;  Railway  Co.  v.  Rowland,  82  Texas,  171; 
Railway  Co.  v.  Eason,  35  S.  W.,  210 ;  Moody  v.  Railway  Co.,  182  Mass., 
158  (65  N.  E.,  29) ;  1  Elliott,  Evidence,  sees.  185-186,  and  authorities 
there  cited. 

Yates  &  Carpenter,  for  appellee. — The  defendant  having  charged  the 
plaintiff  with  contributory  negligence  in  alighting  from  its  moving  ca- 
boose at  the  time,  place,  and  under  the  circumstances,  the  testimony  of 
the  witnesses  Quigley  and  Alston,  to  the  effect  that  they  knew  the  co»- 
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torn  of  defendant's  conductors  with  reference  to  alighting  from  their 
caboose  at  the  same  place,  for  the  same  purpose,  and  under  the  same  or 
similar  circumstances,  and  that  it  was  customary  for  them  to  alight 
from  the  caboose  at  the  depot  when  passing  and  register  their  trains, 
was  admissible  for  the  jury  to  consider  in  determining  whether  or  not  he 
was  guilty  of  contributory  negligence  in  alighting  from  the  caboose  when 
he  did.  Bailway  Co.  v.  Pitts,  42  S.  W.,  265 ;  Railway  Co.  v.  Cowser,  67 
Texas,  293 ;  Bering  Mfg.  Co.  v.  Peterson,  67  S.  W.,  133 ;  Bailway  Co.  v. 
Waller,  65  S.  W.,  210. 

RICE,  AssociATB  Justice. — ^This  suit  was  brought  by  appellee  against 
appellant  to  recover  damages  for  personal  injuries  received  by  him  in 
alighting  from  a  train  at  Hughes  Station,  one  of  its  depots,  while  he  was  a 
conductor  upon  one  of  its  freight  trains.  It  is  substantially  alleged  that 
on  and  prior  to  September  10,  1905,  the  day  on  which  the  accident  oc- 
curred,  appellant  was  maintaining  a  depot  for  freight  and  passen- 
gers at  Hughes  Station,  on  its  line,  for  the  use  of  such  persons  as  might 
have  occasion  to  visit  or  be  about  the  same,  including  its  conductors; 
that  said  company  had  constructed  at  said  place  a  platform,  known  as  a 
gravel  platform,  composed  of  gravel,  sand  and  dirt,  which  it  permitted 
to  become  out  of  repair,  and  unsafe  for  the  use  of  its  conductors,  who 
were  required  in  performance  of  their  duties  to  use  the  same  in  connec- 
tion with  the  operation  of  their  trains,  in  that  it  permitted  gravel  and 
rocks  of  various  sizes  to  be  and  remain  upon  said  platform  near  the  line 
of  its  railway,  and  at  a  place  where  its  conductors  frequently  and  com- 
monly alighted  from  its  trains;  that  such  loose  gravel  and  rock  were  of 
such  sizes  and  shapes  as  to  render  the  surface  of  the  platform  uneven, 
and  to  endanger  the  safe  footing  of  those  having  occasion  to  pass  there- 
on, and  especially  the  appellant^s  conductors,  whose  duties  frequently 
required  them  to  alight  from  and  to  board  trains  while  in  motion. 

It  was  further  alleged  that  said  platform  near  the  line  of  the  track 
was  not  level,  but  was  sloping  from  the  line  of  the  track  a  distance  of 
some  four  or  five  feet  away  in  the  direction  of  its  depot;  that  the  condi- 
tion of  said  platform  in  said  particulars  was  known  to  appellant,  or,  by 
the  exercise  of  ordinary  care,  would  have  been  known  to  it,  and  was  un- 
known to  appellee.  It  was  further  alleged  that  appellee  was  in  the  em- 
ploy of  appellant  in  the  capacity  of  conductor  in  charge  of  one  of  its 
freight  trains  on  the  10th  of  Sepfember,  1905,  and  that  on  the  arrival 
of  the  train  at  Hughes,  in  the  discharge  of  the  duties  of  his  employment, 
he  was  in  the  caboose  of  the  train,  and  that  when  the  caboose  reached  a 
point  opposite  the  depot  it  was  his  duty  to  alight  therefrom  for  the  pur- 
pose of  registering  the  arrival  of  the  train  at  the  station;  that  while 
the  train  was  moving  slowly,  and  when  the  caboose  reached  a  point  op- 
posite the  depot,  in  pursuance  of  his  duty,  he  did  alight  from  the  ca- 
boose upon  the  platform,  and  that  when  he  alighted  one  or  both  of  his 
feet  stumbled  upon  or  came  in  contact  with  the  gravel  or  rocks  lying 
upon  the  surface  of  the  platform,  and  on  account  of  the  sloping  condi- 
tion of  the  platform,  and  on  account  of  the  condition  of  the  platform 
in  both  of  such  particulars,  he  was  thrown  down  and  under  the  wheels 
of  the  train,  seriously  and  permanently  injuring  him,  setting  forth  the 
same  in  detail. 
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The  appellant  answered  by  general  demnrrer,  general  denial^  and  spe- 
cially,  to  the  effect  that  the  platform  was  in  good  repair;  that  at  the  time 
of  the  appellee's  injnnr^  and  for  a  long  time  prior  thereto,  he  was  per- 
fectly familiar  with  the  platform  and  the  manner  of  its  constmction, 
and  the  material  of  which  it  was  constructed,  and  had  been  nsing  it  for 
months  prior  thereto  in  the  same  condition  that  it  was  in  at  the  time  of 
the  alleged  injnry,  and  that  if  appellee  attempted  to,  and  did  alight, 
upon  the  platform  from  a  moving  train,  the  same  was  under  his  immedi- 
ate control  and  direction,  and  that  he  attempted  to  and  did  alight  there- 
from when  it  was  going  at  a  high  rate  of  speed,  and  with  full  biowledge 
of  all  the  circumstances  and  conditions  then  existing,  whereby  he  as- 
sumed the  risk  of  so  doing.  And  further,  that  if  there  were  loose  gravel 
or  rocks  upon  the  platform,  he  had  full  knowledge  thereof  before  he 
attempted  to  alight,  and  that  the  same  was  open  and  obvious  to  common 
observation ;  that,  if  the  platform  was  uneven  and  sloping,  appellee  had 
full  knowledge  thereof  before  he  attempted  to  alight  from  said  train, 
and  that  the  condition  thereof  was  open  and  obvious  to  common  observa- 
tion, and  that  he  assumed  the  risk  thereof  in  attempting  to  alight  from 
said  train  under  the  conditions  and  circumstances  surrounding  him.  It 
was  further  alleged  that  it  was  not  necessary  for  him  to  alight  from  the 
train  at  the  time  and  place  where  he  did,  but  before  having  done  so  he 
directed  the  engineer  in  charge  of  the  train  to  go  to  the  coal  chute  and 
water  station,  a  point  beyond,  and  some  distance  from  where  he  alighted 
from  the  train,  and  that  he  could,  and  should,  in  the  exercise  of  proper 
care,  have  remained  on  the  train  until  it  stopped  at  the  water  station  or 
coal  chute,  where  he  could  have  alighted  with  perfect  safety ;  but  that, 
instead  of  his  doing  so,  he  voluntarily  chose  to  alight  at  the  time  and 
place  he  did,  while  the  train  was  moving  at  a  high  rate  of  speed,  and 
that  his  fall  resulted  from  his  own  want  of  care  and  carelessness,  in  that 
he  attempted  to,  and  did,  alight  from  the  train  while  it  was  moving  at 
a  rapid  and  high  rate  of  speed,  and  in  that  he  failed  to  use  due  care  in 
stepping  off  the  train,  and  carelessly  and  negligently  held  on  to  the 
same  for  too  great  a  length  of  time,  and  negligently  failed  to  observe 
just  where  he  was  stepping  and  what  he  was  doing,  and  the  injuries  re- 
ceived by  him  were  proximately  caused  and  contributed  to  by  his  own 
negligence. 

A  jury  trial  resulted  in  favor  of  the  plaintiff,  from  which  this  appeal 
is  perfected. 

By  its  tenth  assignment  of  error,  submitted  as  a  proposition,  appel- 
lant urges  that  the  court  erred  in  refusing  to  give  special  charge  No.  8 
requested  by  it,  which  is  as  follows:  "If  you  believe  from  the  evidence 
that,  as  the  plaintiff  alighted  from  the  steps  of  the  caboose,  he  was  not 
looking  where  he  was  stepping,  but  that  he  was  then  looking  at  the 
brakeman  on  the  platform  of  the  caboose  and  if  you  further  believe  from 
the  evidence  that  a  man  of  ordinary  care  and  prudence  would,  before 
stepping  from  the  caboose  to  the  platform,  have  looked  where  he  was 
stepping ;  and  if  you  further  believe  from  the  evidence  that  the  failure 
of  plaintiff  to  look  where  he  was  stepping  just  before  alighting  from 
the  steps  of  the  caboose,  if  he  did  fail,  was  a  failure  to  use  such  care  and 
prudence  for  his  own  safety  as  an  ordinarily  careful  and  prudent  man 
would  have  used  under  like  or  similar  circumstances  and  surroundings. 
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and  that  such  failure,  if  Buy,  caused  or  contributed  to  cause  the  injuries 
sustained  by  plaintiff,  you  will  find  for  the  defendant/'  because  the  de- 
fendant pleaded,  among  other  things,  that  the  plaintiff  was  guilty  of 
negligence  contributing  to  the  accident  and  injuries,  in  that  he  failed 
to  use  due  care  in  stepping  off  the  train,  which  was  moving  rapidly,  and 
u^ligently  failed  to  obBcrve  just  where  he  was  stepping  and  what  he  was 
doing,  and  that  his  injuries  were  proximately  caused  by  his  own  want  of 
ordinary  care;  and  that  there  was  eyidenoe  showing  that  the  plaintiff, 
as  he  stepped  from  the  caboose  of  the  train,  which  was  moving  at  the 
time,  did  not  look  and  was  not  looking  where  he  was  stepping;  that  he 
failed  to  observe  just  where  he  was  stepping  and  what  he  was  doing, 
but  instead  was,  at  the  time  that  he  stepped  from  the  caboose  to  the 
platform,  looking  in  the  opposite  direction,  and  looking  at  and  talking 
to  the  brakeman,  who  was  standing  on  the  platform  of  tiie  caboose  above 
him. 

The  record  discloses  that  when  said  train  reached  said  station  it  con- 
tinued in  motion,  and  that  while  so  moving  plaintiff  undertook  to  alight 
therefrom,  his  testimony  showing  that  it  was  going  at  from  six  to  eight 
miles  an  hour,  and  the  evidence  for  appellant  showing  that  it  was  mov- 
ing at  from  ten  to  fifteen  miles  per  hour.  On  cross-examination  of 
plaintiff  it  appears  that  at  the  time,  and  while  in  the  act  of  stepping 
from  the  moving  train  to  the  platform,  he  was  not  looking  down  at  the 
platform,  but  that  he  was  talking  to  and  looking  up  at  the  brakeman, 
who  was  above  him  upon  the  platform  of  the  caboose. 

It  has  frequently  been  held  that  a  party  has  a  right  to  have  the  facts 
and  eireamstances  upon  which  he  relies  for  a  defense  affirmatively  pre- 
sented to  the  jury,  and  that  it  is  reversible  error  to  refuse  such  a  charge 
when  requested.  In  the  present  case  the  appellant,  by  its  pleading  and 
evidence,  had  raised  the  issue  of  contributory  negligence,  predicated 
upon  the  plaintiffs  failure  to  observe  due  care  and  caution  in  alighting 
from  a  rapidly  moving  train,  charging,  in  effect,  that  he  was  guilty  of 
contributory  negligence  in  failing  to  observe  where  he  was  stepping  at 
the  very  time  of  alighting  therefrom.  The  requested  charge  clearly  and 
aflSrmatively  presented  this  issue,  and,  in  our  opinion,  the  trial  court 
erred  in  refusing  to  give  the  same  in  charge  to  the  jury.  (Missouri, 
K.  &  T.  By.  Co.  V.  McGlamory,  89  Texas,  635 ;  Missouri,  K.  &  T.  By. 
Co.  V.  Bogers,  91  Texas,  52;  St.  Louis  S.  W.  By.  Co.  v.  Hall,  98  Texas, 
480;  Gulf,  C.  ft  S.  P.  By.  Co.  v.  Mangham,  95  Texas,  413,  and  St.  Louis 
S.  W.  By.  Co.  V.  Lowe,  86  S.  W.,  1059.) 

By  appellant's  thirteenth  and  fourteenth  assignments  of  error  it  is 
urged,  in  effect,  that  the  court  erred  in  permitting  the  plaintiff  to  show, 
upon  the  cross-examination  of  defendant's  witnesses  Quigley  and  Alston, 
that  it  was  the  usual  custom  of  plaintiff's  conductors,  upon  their  arrival 
at  the  depot  at  Hughes  Station,  when  they  intended  to  stop  their  trains 
in  either  the  east  or  west  yards,  to  alight  from  their  cabooses  for  the  pur- 
pose of  registering  their  trains  at  the  said  station  whilst  the  same  were 
in  motion  and  going  anywhere  from  eight  to  twelve  or  fifteen  miles  per 
hour,  because  it  was  contended  that  said  evidence  was  immaterial  and 
irrelevant,  and  called  for  the  opinion  and  conclusion  of  the  witnesses 
upon  a  matter  upon  which  it  was  the  duty  of  the  jury  to  pass,  under  all 
the  fads  and  circumstances  in  the  case. 
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It  appears  from  the  record  that  the  witneBses  referred  to  in  the  aboTe 
assignments  were  allowed,  over  objection  of  appellant,  to  testify  that 
they  knew  what  was  the  usual  custom  of  defendant's  conductors  with 
respect  to  alighting  from  their  trains  for  the  purpose  of  registering  their 
arrival  at  Hughes  Springs ;  and  that  Quigley,  one  of  said  witnesses,  was 
allowed  to  testify,  and  he  did  testify,  that  it  was  the  custom  of  defend- 
ant's conductors,  when  passing  the  depot  building  with  their  trains 
going  anywhere  from  eight  to  fifteen  miles  per  hour,  to  alight  therefrom 
for  this  purpose.  We  do  not  believe  that  it  was  proper  in  this  case,  for 
the  purpose  of  negativing  contributory  negligence  on  the  part  of  plaintiff, 
as  charged,  in  alighting  from  the  rapidly  moving  train  without  observ- 
ing where  he  was  stepping,  to  show  that  it  was  the  usual  custom  of  de- 
fendant's conductors,  in  passing  said  station,  to  alight  from  moving 
trains  for  the  purpose  of  registering  the  same.  In  order  to  determine 
whether  the  plaintiff  was  guilty  of  contributory  negligence,  it  was  proper 
to  show  all  the  facts  and  circumstances  surrounding  him  at  the  tune  of 
the  alleged  injury,  which  seems  to  have  been  allowed  in  this  case.  But 
we  are  unable  to  see  what  good  purpose  would  be  subserved  by  allowing 
proof  on  the  part  of  appellee  to  establish  the  fact,  if  it  be  a  fact,  that  it 
was  the  usual  custom  of  other  conductors  upon  this  road  to  do  the  same 
thin^  in  a  similar  manner.  Their  custom  in  alighting  from  rapidly 
moving  trains,  in  our  opinion,  could  throw  no  light  upon  the  present 
inquiry,  because  the  appellee's  care,  or  want  of  care,  in  alighting  from 
said  train,  must  be  shown  by  the  facts  and  circumstances  surrounding 
him  at  the  time  of  the  act  of  alighting  from  said  train,  and  must  be 
viewed  from  his  standpoint  at  the  time,  and  not  by  the  custom  of  others. 

In  21  Am.  &  Eng.  Ency.  Law  (2d  ed.),  p.  524,  it  is  said:  **It  is  well 
settled  that  usage  or  custom  can  not  excuse  negligence,  or,  in  other 
words,  though  the  defendant's  act  or  omission  was  customary,  or  was 
performed  in  the  usual  or  customary  manner,  it  may  yet  be  deemed  neg- 
ligent, if  not  up  to  the  standard  of  reasonable  care.  Not  a  few  cases, 
indeed,  hold  that  evidence  of  usage  or  custom  is  inadmissible  on  the 
question  of  negligence." 

In  1  Elliott  on  Evidence,  section  186,  it  is  said :  ^'So  the  custom  or 
practice  of  others  to  perform  an  act  in  the  same  negligent  way,  is  not 
admissible  to  show  that  the  plaintiff  was  free  from  contributory  negli- 
gence," and  the  authorities  cited  in  note  thereimder  sustain  the  text 

In  92  Texas,  382,  Judge  Gaines  says,  in  treating  of  this  subject:  ^'We 
think  the  rule  is  well  settled  that  when  the  question  is  whether  or  not  a 
person  had  been  negligent  in  doing  or  in  failing  to  do  a  particular  act, 
evidence  is  not  admissible  to  show  that  he  has  been  guilty  of  a  similar 
act  of  negligence,  or  even  habitually  negligent  upon  a  similar  occasion." 

In  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Evansich,  61  Texas,  3,  where  it  was 
sought  to  hold  a  railway  company  responsible  in  damages  for  failing  to 
lock  or  guard  its  turn-table,  and  where  the  following  instruction  was 
given :  "The  fact  that  it  was  not  the  custom  upon  other  roads  in  Texas, 
and  in  other  States,  and  upon  defendant's  road,  to  fasten,  lock,  guard  or 
watch  the  turn-tables,  will  not  affect  plaintiff's  right  to  recover  in  this 
suit,  if  it  is  shown  by  the  evidence  that  he  has  received  damages,  as  al- 
leged. It  is  the  legal  duty  of  the  defendant  to  keep  its  turn-tables 
locked,  fastened  or  guarded,  to  keep  children  without  discretion  from  be- 
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ing  injiLred  thereon^  without  regard  to  the  custom  of  railroads  as  to  not 
fa^ening  or  guarding  turn-tables.'*  Judge  Stayton,  in  delivering  the 
opinion  of  the  court,  says :  ^^It  is  certainly  true  that  the  habitual  prac- 
tice of  negligent  acts  by  any  number  of  railways  for  any  period  of  time 
can  not  make  a  negligent  act  an  act  of  due  care  and  diligence.  The 
charge  in  question  does  not  inform  the  jury  that  a  failure  to  perform  a 
given  act  is  negligence,  but  it  ,does  inform  the  jury,  in  effect,  that  the 
habitual  practice  of  the  appellant  and  of  other  railways  not  to  fasten, 
guard  or  watch  turn-tables,  would  not  affect  the  right  of  the  appellee 
to  recover  ^if  it  is  shown  by  the  evidence  that  he  has  received  damages, 
as  alleged.*  The  petition  alleged  that  the  injury  was  received  through 
the  negligent  act  of  the  appellant,  and  whether  this  was  true  or  not  was 
left  to  the  juiy  to  be  determined  by  the  evidence.  The  last  part  of  the 
charge,  though  it  refers  to  given  methods  of  securing  the  turn-table, 
could  not  have  been  understood  by  the  jury  otherwise  than  as  instruct- 
ing them  that  it  was  the  duty  of  the  railway  company  so  to  keep  its  turn- 
table that  children  not  having  sufficient  discretion  to  know  and  avoid 
danger  attending  the  use  of  it,  could  not  use  it.  This  is  certainly  the 
duty  of  a  railway  company,  and  it  was  not  improper  for  the  court  so  to 
inform  the  juiy,  the  other  conditions  upon  which  the  liability  of  the  ap- 
pellant depended  having  been  given  in  the  oharge.'*  The  charge  was 
held  not  error. 

In  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Bowland,  82  Texas,  166,  it  was  held 
that  it  would  seem  that  a  custom  or  the  habitual  conduct  of  the  defend- 
ant is  not  admissible  to  show  the  existence  or  absence  of  negligence  in  a 
given  case.  This  fact — ^negligence — must  be  proved  by  the  circumstances 
of  the  identical  case  under  investigation.  The  same  doctrine  is  held  in 
International  &  G.  N.  By.  Co.  v.  Eason,  36  S.  W.,  210. 

In  discussing  a  similar  question  in  the  case  of  Southern  Kansas  By. 
Co.  V.  Bobbins,  43  Kan.,  145,  where  the  question  was  as  to  whether  the 
deceased  was  negligent  in  climbing  the  ladder  of  a  box  car,  evidence  was 
offered  as  to  the  practice  and  custom  of  other  employes  in  ascending 
ladders  of  box  cars,  the  court  said:  ^'Neither  was  the  testimony  intro- 
duced, in  regard  to  how  railroad  men  should  and  did  ascend  the  ladder 
of  a  box  car,  relevant  or  competent.  The  practice  followed  by  others 
throws  no  light  on  the  care  used  by  Patterson  in  this  case.  It  is  not 
claimed  that  the  opinions  of  experts  are  necessary  in  the  case,  and  to 
allow  testimony  as  to  how  others  climbed  the  ladder  would  be  to  create 
collateral  issues  as  to  the  prudence  of  their  conduct,  and  to  unnecessar- 
ily protract  the  trial.  The  question  whether  Patterson  was  guilty  of 
such  n^ligence  as  would  preclude  a  recovery  was  an  issue  before  the 
jury,  and  the  practice  or  usage  of  others  would  not  tend  to  prove  care 
on  his  part,  and  such  testimony  should  not  have  been  received,"  citing 
many  cases  in  support  of  the  doctrine  announced  by  the  court,  among 
others,  Bailway  Co.  v.  Evansich,  supra. 

In  Hughes  v.  Chicago  &  A.  B.  Co.,  30  S.  W.,  127,  which  was  an  action 
against  the  railway  company  for  personal  injuries  received  by  the  plain- 
tiff from  a  mail  sack  which  was  thrown  from  the  defendant's  train  while 
it  was  in  motion,  the  company  sought  to  show,  as  a  matter  of  defense, 
that  it  had  been  its  custom  to  throw  mail  sacks  from  its  trains  while  the 
same  were  in  motion  in  passing  the  station  where  the  injury  occurred; 
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and  the  court  was  asked  to  charge  the  jury  that  if  the  defendant  com- 
pany had  been  accustomed  to  throw  mail  sacks  from  its  trains  while  in 
motion,  and  no  personal  injury  had  occurred  prior  thereto  to  any 
person  therefrom,  the  jury  would  not  be  warranted  in  finding  that 
the  mail  sack  in  question  was  negligently  thrown.  The  trial  court  re- 
fused to  give  said  charge,  and  the  Supreme  Court  of  Missouri,  Judge 
Robinson  delivering  the  opinion,  says :  ''That  the  giving  of  the  instruc- 
tion would  amount  to  the  assertion  that  the  custom,  however  dangerous 
to  human  life  it  might  be,  had  it  been  pursued  for  a  period  of  eight 
months  by  defendant  without  injury  to  anyone,  might  be  interposed  as  a 
defense  from  the  consequence  of  its  dangerous  continuance.  The  duty 
enjoined  upon  the  defendant  to  exercise  care,  caution  and  vigilance  is 
not  dependent  upon  the  fact  that,  upon  some  other  occasion,  a  like  injury 
had  happened  at  this  place,  and  under  similar  circumstances  and  condi- 
tions. The  act  itself  was  dangerous,  the  consequences  of  which  could 
have  been  reasonably  foreseen,  and  injuries  from  it  reasonably  been 
avoided  only  by  the  exercise  of  the  greatest  care  on  the  part  of  defend- 
ant to  warn  all  persons  on  its  platform  to  be  on  the  lookout.  There  was 
a  natural  and  probable  connection  between  throwing  the  mail  sack  from 
the  fast  moving  train  upon  a  platform  where  passengers  might  be  ex- 
pected to  be,  and  where  they  were  invited  and  solicited  to  be  by  defend- 
ant itself,  and  the  injury  which  actually  happened  to  this  plaintiff. 
Neither  the  previous  vigilance  of  defendant  for  the  past  eight  months 
(if  it  was  its  vigilance  that  saved  the  plaintiff  and  others  from  a  similar 
accident)  nor  the  extraordinaiy  vigilance  and  precaution  of  those  who, 
on  former  occasions,  had  been  present  at  its  depot  platform  when  its 
agents  were  discharging  mail  sacks  from  its  rapidly  moving  trains,  nor 
their  skill  as  dodgers  of  flying  mail  sacks,  nor  that  indefinable  influence 
or  agency  that  seems  ever  to  attend  the  acts  and  doings  of  some  parties 
and  institutions  (despite  themselves)  called  'good  luck,'  had  they  all 
conspired  and  combined  to  save  defendant  from  the  natural  consequences 
of  its  dangerous  undertaking,  and  prevented  an  injury  to  anyone,  could 
be  called  to  the  aid  of  defendant  for  its  carelessness  on  that  occasion. 
The  danger  of  the  undertaking  was  a  continuing  demand  upon  defend- 
ant to  the  exercise  of  the  extremest  care  and  precaution  to  avoid  an  ac- 
cident, and  no  aid  can  be  invoked  from  any  custom  or  usage,  or  former 
good  behavior  of  others,  or  good  luck  of  defendant,  to  shield  it  from  the 
negligent  act  that  resulted  in  plaintiff's  injury,"  holding  that  the  trial 
court  did  not  err  in  refusing  said  instruction. 

In  Warden  v.  Louisville  &  Nashville  R  E.  Co.,  14  L.  B.  A.,  652, 
which  was  an  action  to  recover  damages  for  an  injury  received  by  a 
brakeman  while  sitting  on  the  cross-beam  on  the  front  of  an  engine, 
where  the  plaintiff  sought  to  relieve  himself  from  a  chaige  of  contribu- 
tory negligence  by  showing  a  custom  of  other  brakemen  to  ride  in  sim- 
ilar positions,  but  the  evidence  of  which  custom  was  excluded  by  the 
trial  court,  McClelland,  Justice,  delivering  the  opinion  of  the  court, 
said :  '^It  is  insisted,  however,  that  the  case  should  be  reversed  because 
of  the  exclusion  of  certain  testimony  offered  by  the  plaintiff,  going  to 
show  a  custom  on  the  part  of  himself  and  other  head  brakemen  on  that 
train  to  ride  between  stations  on  the  pilot.  The  city  court  did  not,  in 
our  opinion,  err  in  the  exclusion  of  this  testimony.    The  fact  that  one  is 
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iD  iiie  habit  of  doing  an  obvionslj  dangerous  thing  does  not  make  his 
act  any  the  less  a  dangerous  one.  The  fact  that  many,  or  all,  of  a  limited 
class  of  persons  customarily  rode  upon  the  pilot  of  an  engine  does  not 
alter  the  characteristic  of  obvious  peril  which  the  4aw  imputes  to  that 
position.  It  is  negligence  per  se  for  persons  to  walk  upon  the  track  of 
railroads.  Doubtless  many  persons  are  in  the  habit  of  using  the  track 
in  this  way;  yet  it  has  never  been  supposed,  and  it  can  not  be  the  law, 
that  such  custom  would  convert  the  track,  which  the  law  declares  to  be 
per  86  a  dangerous  place,  into  a  safe  place,  fio  a  person  may  be  in  the 
habit  of  crossing  railway  tracks  without  stopping  and  looking  and  listen- 
ing for  approaching  trains ;  yet  we  have  never  heard  it  suggested  such 
person,  when  he  finally  reaps  the  penalty  of  his  lack  of  care,  is,  because 
of  such  habit,  not  guilty  of  contributory  negligence  as  a  matter  of  law. 
Custom  and  usage  may  be  relied  upon  to  excuse  the  violation  of  a  rule 
when  the  act  involved  is  not  negligent  in  itself,  but  only  by  relation  to 
the  rule  violated.  And  so,  when  an  act  may  be  done  in  two  or  more 
ways,  a  resort  to  neither  of  which  involves  such  obvious  peril  as  raises 
the  legal  presumption  or  conclusion  of  negligence  in  the  doing  of  it,  a 
custom  or  usage  to  do  it  in  a  particular  way  may  be  looked  to  as  tending 
to  show  that  it  was  not  negligence  to  resort  to  that  method  in  the  in- 
stance under  consideration.  But  custom  can  in  no  case  impart  the  quali- 
ties of  due  care  and  prudence  to  an  act  which  involves  obvious  peril, 
which  is  voluntarily  and  unnecessarily  done,  and  which  the  law  itself 
declares  to  be  negligent,^^  holding  that  the  court  did  not  err  in  refusing 
to  admit  said  testimony. 

Authorities  might  be  multiplied  upon  this  subject,  but  we  deem  it  un- 
necessary to  cite  others. 

In  the  present  case,  while  the  duty  was  charged  upon  the  plaintiff  of 
registering  his  train  at  Hughes  Station,  still,  in  order  to  comply  there- 
with, it  is  not  alleged  or  shown  to  have  been  necessary  for  him  to  have 
alighted  therefrom  while  the  same  was  in  motion,  but  he  could  have 
waited  until  after  the  train  had  stopped  at  the  water  tank  or  coal  chute 
before  performing  his  duty.  The  train,  it  is  shown  from  the  evidence, 
was  being  run  under  his  control  and  orders,  and  if  he  saw  fit,  in  his  ef- 
fort to  comply  with  this  regulation  in  the  particular  instance  by  alight- 
ing from  the  moving  train,  this  was  an  election,  it  would  seem,  on  his 
part  to  adopt  the  more  hazardous  manner  of  doing  the  act  required  of 
him,  and  where  such  is  the  case  it  was  certainly  incumbent  upon  him  to 
exercise  reasonable  care  in  alighting  from  the  train.  And  when  it  is 
alleged  that  he  failed  to  do  so,  as  in  the  present  case,  then  the  issue  of 
negligence  vel  non  should  be  determined  by  the  facts  surrounding  him 
at  the  time  of  the  injury  without  regard  to  what  might  be  the  custom 
on  the  part  of  other  conductors  to  do  a  similar  thing ;  and  such  custom 
can  not  serve  the  purpose  of  illustrating  the  transaction  under  investi- 
gation, and  for  this  reason  it  is  not  admissible. 

The  remaining  assignments  of  error,  the  most  of  which  are  addressed 
to  supposed  errors  in  the  charge  of  the  court  and  the  refusal  of  requested 
charges  by  defendant,  are  overruled  because,  we  think,  in  the  main,  the 
charge  of  the  court  correctly  presents  the  law  of  the  case,  and  is  not  open 
to  the  criticisms  urged  against  it ;  but,  on  account  of  the  errors  indicated, 
tke  judgment  of  the  court  below  is  reversed  and  the  cause  remanded. 
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KEY,  Associate  Justice. — ^I  concur  in  the  conclusions  reached  in 
this  case,  but  do  not  concur  in  all  that  is  said  in  the  foregoing  opinion 
on  the  subject  of  custom.  The  evidence  complained  of  related  to  the 
custom  of  one  road  only,  and  therefore  it  was  not  admissible.  Bat,  as 
bearing  upon  the  question  of  contributory  negligence  charged  against 
the  plaintiff,  I  believe  he  would  have  the  right  to  prove  the  general  cus- 
tom or  practice  of  railroad  conductors  in  the  manner  of  performing  the 
service  in  which  he  was  engaged  when  injured.  (Gulf,  C.  &  S.  F.  Ey. 
V.  Harriett,  80  Texas,  73;  Texas  &  Pac.  By.  v.  Beed,  88  Texas,  449; 
Galveston,  H.  &  S.  A.  By.  v.  Pitts,  42  S.  W.,  255 ;  St.  Louis  S.  F.  By. 
v.  Nelson,  20  Texas  Civ.  App.,  536;  Gillett  on  Indirect  and  Collateral 
Evidence,  128.) 

OPIKION  ONT  MOTION  FOB  BEHBABING. 
Rendered  June  24,  1908. 

BICE,  Associate  Justice. — At  a  former  day  of  this  term  this  case 
was  reversed  and  remanded  on  account  of  supposed  errors  of  the  court 
in  refusing  a  special  charge  and  permitting  tiie  introduction  of  certain 
evidence.  Appellee,  in  his  motion  for  rehearing,  has  submitted  for  our 
consideration  a  very  full  and  able  brief  and  argument,  urging  that  the 
court  erred  in  sustaining  appellant's  assignments  relative  to  the  two 
matters  hereinafter  discussed. 

The  special  charge  requested  by  the  defendant,  which  we  held  in  our 
original  opinion  should  have  been  given,  is  fully  set  out  therein,  and  it 
is  not  necessary  to  repeat  it  here.  The  appellee  contends  that  the  courf g 
charge  on  this  subject  was  as  full  as  the  law  required,  and  more  favor- 
ably presented  the  issue  of  plaintiff's  contributory  negligence  than  did 
the  special  charge  referred  to. 

After  a  more  mature  consideration  of  this  subject  we  are  inclined  to 
believe  that  appellee  is  correct  in  this  respect,  and  that  the  main  charge 
was  sufl5cient.  The  court  in  its  main  charge  told  the  jury  that,  "if  you 
believe  from  the  evidence  that  the  plaintiff  was  guilty  of  negligence  in 
attempting  to  alight  from  the  train  while  the  same  was  in  motion,  at 
the  time  and  under  the  circumstances ;  or  if  you  believe  he  was  guilty  of 
negligence  in  the  maimer  in  which  he  got  off  the  train;  or  if  you  beUeve 
that  he  held  on  to  the  caboose  for  too  great  a  length  of  time,  or  that  he 
failed  to  observe  where  he  was  stepping  or  what  he  was  doing ;  and  if  you 
further  believe  that  he  was  guilty  of  negligence  in  either  or  any  of  such 
particulars,  you  will  find  for  the  defendant."  By  its  answer  defendant 
had  raised  the  issue  of  contributory  negligence  on  the  part  of  plaintiff 
in  failing  to  observe  where  he  was  stepping  while  alighting  from  the 
train.  By  the  special  charge  the  jury  were  not  only  required  to  believe 
that  the  plaintiff  failed  to  look  where  he  was  stepping,  but  it  also  re- 
quired the  jury  to  believe  that  he  was  looking  at  the  brakeman  on  the 
platform,  before  they  could  find  for  the  defendant  on  this  issue,  thereby 
imposing  a  greater  burden  than  the  law  really  required;  because,  if 
plaintiff  failed  to  observe  where  he  was  stepping  when  alighting  from 
the  caboose,  and  the  injury  was  caused  by  reason  thereof,  it  was  imma- 
terial where  or  at  whom  he  was  looking.  If  the  special  charge  was  in- 
correct in  any  particular^  or  if  the  same  had  already  been  given  in  the 
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main  charge^  the  court  was  not  required  to  give  the  same.    We  therefore 
hold  that  there  was  no  error  in  refusing  to  give  said  special  charge. 

We  also  held  in  the  original  opinion  Siat  the  court  erred  in  permitting 
the  plaintiff  to  show^  upon  cross-examination  of  the  defendant's  wit- 
nesses Quigley  and  Alston,  that  it  was  the  usual  custom  of  defendant's 
conductors,  upon  their  arrival  at  the  depot  at  Hughes  Station,  for  the 
purpose  of  registering  their  trains,  to  alight  therefrom  in  passing  said 
station  while  the  same  was  in  motion.  We  are  inclined  to  believe  that 
we  were  in  error  in  so  holding,  because  the  evidence  disclosed  that  there 
was  a  custom  on  the  part  of  appellaat's  conductors  to  alight  from  mov- 
ing trains  while  passing  said  station,  for  the  purpose  of  registering  the 
arrival  of  said  trains  at  said  station,  registering  their  arrivd  being  a 
duty  required  of  them  at  this  place,  for  it  would  seem  that  if  the  com- 
pany, with  the  knowledge  of  their  mode  of  performing  this  service,  ac- 
quiesced therein,  that  then  it  was  competent  to  show  what  was  the  cus- 
tom of  performing  such  duty  or  service  at  Hughes  Station  by  their  con- 
ductors generally.  And  certainly  the  company  in  this  case,  by  their 
acquiescence  in  this  manner  of  performance  of  such  duties  by  their  serv- 
ants, where  the  same  had  grown  into  a  custom,  would  owe  them  the  duty 
of  exercising  ordinary  care  to  see  that  its  platform  was  free  from  such 
obstructions  as  might  necessarily  interfere  with  the  performance  of  such 
duty  in  accordance  with  such  custom  so  acquiesced  in  by  them ;  and  the 
evidence  would  therefore  be  admissible  on  this  branch  of  the  case. 

But,  apart  from  whether  we  were  right  or  not  in  this  respect,  it  ap- 
pears, upon  a  reinvestigation  of  this  matter,  that  the  record  discloses 
that  another  witness,  Pomeroy,  was  allowed  to  testify,  without  objection 
on  the  part  of  defendant,  to  similar  facts  relative  to  the  custom  of  ap- 
pellant's conductors  in  alighting  from  their  trains  while  in  motion  to 
register  the  arrival  thereof  at  said  station,  which  fact  was  heretofore 
overlooked  by  us;  so  that  if  the  evidence  of  Alston  and  Quigley  was  ob- 
jectionable, as  urged  by  appellant,  still,  having  permitted  another  wit- 
ness, as  above  shown,  to  testify  without  objection  to  similar  facts,  the 
error,  it  seems  to  us,  in  admitting  same,  was  thereby  rendered  harmless, 
and  appellant  can  not  now  complain  thereof.  So  believing,  we  hold 
that  it  was  not  error  to  overrule  defendant's  objection  to  said  testimony. 

These  being  the  only  assignments  of  errors  on  the  part  of  appellant 
which  were  sustained  in  the  original  opinion,  the  others  all  having  been 
overruled,  and  believing  now  that  we  were  in  error  in  our  former  hold- 
ing upon  these  questions,  appellee's  motion  for  rehearing  is  hereby 
granted. 

We  find  that  the  evidence  is  sufficient  under  the  pleadings  to  sustain 
the  judgment  upon  the  issue  of  defendant's  negligence,  as  submitted 
under  the  charge  of  the  court,  and  the  issue  of  contributory  negligence 
on  the  part  of  plaintiff,  which  was  fairly  submitted  by  the  court,  is  not 
sustained  by  the  evidence.  We  find  that,  under  the  facts  of  this  case, 
the  verdict  of  the  jury  is  not  excessive.  We  are  therefore  constrained  to 
believe  that  no  error  has  been  shown  in  the  proceedings  of  the  court  be- 
low, and  its  judgment  is  therefore  affirmed. 

Motion  for  rehearing  granted;  judgment  below  affirmed^ 

Writ  of  error  refused. 
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Bailboad  Cokmission  op  Texas  v.  Oalveston  Chambeb  of  C!ok- 

mebcb  st  al. 

Decided  June  24,  1008. 

1. — ^Eallroad  CommlBiion — ^Freight   Bates— Diierlmiiiatioii—^haTeftoiL-EoutoB 

BifferentlaL  . 

CondusioiiB  of  the  trial  court  (from  findines  of  fact  held  to  be  supported 
by  the  testimony)  that  the  differential,  or  aculed  freight  rate  between  Gal- 
veston and  inland  points  over  the  rate  between  Houston  and  the  same  poinU, 
prescribed  by  various  orders  of  the  Railroad  Commission,  was,  as  applied  to 
rates  to  and  from  points  on  the  St.  Louis,  Brownsville  ft  Mexico  Railway,  an 
unjust  and  unlawful  discrimination  against  Galveston  and  its  shippers  and 
an  undue  and  unreasonable  advantage  to  Houston,  such  as  is  pnAibited  by 
article  4574,  Rev.  Stats.,  are  sustained,  the  distances  bv  rail  from  all  points  od 
said  line  bein^  practically  no  greater  to  Galveston  than  to  Houston,  and  on 
much  of  the  hue  less. 


— Vatural  AdTantaget. 

It  was  not  the  intention  of  the  Legislature  to  confer  npon  the  Railroad 
Commission  the  power  to  so  regulate  freight  rates  as  to  deprive  one  locality 
of  the  natural  advantages  poss^sed  by  it  over  a  rival  commercial  point>  with 
a  view  to  equalizing  conditions. 


—Attacking  Commission  Katei. 

The  fact  that  rates  from  inland  points  to  Galveston,  via  Houston,  may  be, 
on  the  whole,  fixed  with  justice  to  Galveston  on  the  basis  of  the  differential, 
does  not  justify  the  application  of  the  same  differential  to  traffic  passing  di- 
rectly to  Galveston  from  points  equally  or  less  distant  therefrom  than  from 
Houston,  and  it  was  not  necessary,  in  order  to  show  undue  preference  in  the 
particular  rate,  to  attack  the  schedules  and  rates  of  the  Ccmimission  in  their 
entirety. 


—Parties  Complaining. 

The  application  of  the  differential  to  a  certain  line  of  railway  may  affect 
the  interest  of  inland  shippers  on  that  line,  as  well  as  those  of  the  two  cities 
concerned,  and  such  shippers  could  properly  be  parties  to  a  proceeding  attack- 
ing in  court  the  rates  fiked  by  the  Commission. 

Appeal  from  the  District  Court  of  Travig  County.  Tried  below  be- 
fore Hon.  Chas.  A.  Wilcox. 

B.  V.  Davidson,  Attorney-General,  Claude  Pollard,  Assigtant,  and 
Hutcheson,  Campbell  &  Hutcheson,  for  appellants. — ^The  petition  should 
have  complained  of  the  Commission  rates  in  their  entirety,  so  that  the 
court,  in  undertaking  to  correct,  sustain  or  abolish  such  schedules  and 
rates,  should  have  before  it  the  entire  subject.  Bev.  Stats.,  art.  1183; 
Wright  V.  Wright,  3  Texas,  181-182;  Hale  v.  Jackson,  3  Texas,  309-311; 
Caldwell  v.  Haley,  3  Texas,  318. 

The  court  should  have  considered  the  natural  advantages  of  Houston, 
which  have  been  farmed  out  and  "destroyed"  by  rates  accorded  Galves- 
ton, over  all  the  other  roads,  and  have  made  them  counterbalance  the 
supposed  injustice  to  Galveston  on  the  Brownsville  road.  East  Temi., 
Va.  &  Ga.  B.  Co.  v.  Int.  Com.  Com.,  181  TJ.  S.,  1 ;  Int.  Com.  Com.  v. 
Clyde  S.  S.  Co.,  181  U.  S.,  291;  Texas  &  P.  By.  Co.  v.  Int.  Com.  Com., 
162  U.  S.,  233 ;  Int.  Com.  Com.  v.  Louisville  &  N.  B.  Co.,  190  U.  S., 
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273 ;  Beale  ft  Wyman  on  B.  B.  Bate  Begulation^  sees.  853-4 ;  Judson  on 
Int  Com.;  sec.  184. 

The  conrt  erred  in  its  first  conclusion  of  law,  that  the  facts  warranted 
the  finding  that  it  was  an  unjust  discrimination.  Bailroad  Commission 
V.  Weld  ft  Neville,  96  Texas,  394 ;  Texas  ft  P.  By.  Co.  v.  Interstate  Com- 
merce Commission,  162  IT.  S.,  205. 

Cochran  £  Penn,  for  appellees. — ^The  service  rendered  hy  the  Gulf, 
Colorado  ft  Santa  Fe  Bailway  Company  and  the  St.  Louis,  Brownsville 
&  Mexico  Bailway  in  transporting  any  article  of  freight  between  Qal- 
veston  and  any  point  on  the  line  of  said  Brownsville  railway,  not  con- 
nected with  Houston  by  a  single  line  of  railway,  or  by  two  or  more  lines 
of  railway  under  the  same  management  and  control,  constitutes  a  like 
and  contemporaneous  service  to  that  rendered  in  transporting  such  arti- 
cle of  freight  between  Houston  and  such  point.  Bev.  Stats.,  art.  4574; 
section  2,  Interstate  Commerce  Commission  Act,  3  Fed.  Stat.  Ann.,  p. 
813;  Judson  on  Interstate  Commerce,  sees.  143,  144,  167. 

The  orders  of  the  Bailroad  Commission  complained  of,  in  requiring 
railway  companies  to  charge,  for  transporting  the  different  commodities 
between  Galveston  and  points  on  the  line  of  the  Brownsville  road,  the 
specified  amounts  in  excess  of  the  rate  required  to  be  charged  for  trans- 
porting the  same  commodities  between  Houston  and  such  points,  con- 
stitute an  unjust  discrimination,  as  defined  in  the  second  paragraph  of 
article  4574,  Bevised  Statutes,  in  the  sense  that  such  orders  give  to 
persons,  firms  or  corporations  engaged  in  shipping  any  such  articles  or 
commodities  between  Houston,  or  other  points  in  Texas,  and  points  on 
the  line  of  said  railway  an  undue  and  unreasonable  preference  and  ad- 
vantage over  persons  engaged  in  shipping  similar  commodities  between 
Galveston  and  such  points,  and  give  to  Houston  and  other  points  in 
Texas,  as  localities,  an  undue  and  unreasonable  preference  and  advantage 
over  Galveston  and  the  different  points  alons  the  line  of  said  railway, 
and  subject  all  trafSc  between  Galveston  and  points  along  the  line  of 
said  railway  to  an  undue  and  unreasonable  prejudice  and  disadvantage. 
Bev.  Stats.,  art.  4574;  section  3,  Interstate  Commerce  Com.  Act,  3  Fed. 
Stat.  Ann.,  816-7 ;  Interstate  Commerce  Com.  v.  Baltimore  ft  0.  B.  Co., 
144  U.  S.,  300 ;  Interstate  Commerce  Com.  v.  Louisville  ft  N.  B.  Co.,  73 
Fed.,  427 ;  Eau  Claire  Board  of  Trade  v.  Chicago,  M.  ft  St.  P.  By.  Co., 
4  I.  C.  Bep.,  77 ;  Texas  Cement  Plaster  Co.  v.  St.  Louis  ft  S.  F.  B.  Co., 
12  I.  C.  Bep.,  74 ;  17  Am.  ft  Eng.  Ency.  of  Law,  143 ;  Moore  on  Car- 
riers, 923;  cfudson  on  Interstate  Commerce,  sees.  172,  173,  184. 

KEY,  Associate  Justice. — The  Galveston  Chamber  of  Commerce, 
incorporated;  Ullman,  Lewis  ft  Company,  incorporated;  S.  P.  Mistrot, 
B.  Adoue,  J.  Lobit  and  David  Odem  brought  this  suit  against  the  Bail- 
road Commission  of  Texas,  and  the  persons  composing  that  body,  seek- 
ing a  decree  vacating  certain  orders  and  tariff  rates  made  by  the  de- 
fendant, and  enjoining  their  enforcement,  insofar  as  they  require  the 
payment  of  greater  charges  on  freight  shipped  to  or  from  Galveston  to 
or  from  points  on  the  St.  Louis,  Brownsville  ft  Mexico  Bailway  than  are 
permitted  to  be  charged  on  similar  shipments  to  or  from  Houston  from 
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the  same  points.    The  defendant's  answer  included  exceptions,  general 
denial  and  specific  matters  relied  on  as  a  defense. 

The  case  was  submitted  to  the  trial  judge  without  a  jury,  and  judg- 
ment was  rendered  for  the  plaintiffs,  and  the  defendants  have  appealed. 
The  trial  judge  filed  the  following  findings  of  fact  and  conclusions  of 
law: 

"Findings  of  fact — ^I  find  that  the  matters  of  fact  set  out  in  para- 
graphs 1  to  5,  inclusive,  of  plaintiffs'  first  amended  original  petition  are 
true. 

"I  find  that  heretofore,  to  wit,  on  February  10,  1902,  the  Railroad 
Commission  of  Texas  adopted  and  promulgated  its  certain  order  known 
as  'General  Tariff  of  Class  Rates  No.  3,'  whereby  it  divided  all  kinds  of 
freight  transported  by  railroad  companies  between  points  in  Texas  (sav- 
ing and  excepting  certain  kinds  of  freight  covered  by  certain  orders  of 
said  Railroad  Commission  of  Texas,  known  as  Commodity  Tariffs)  into 
ten  classes,  known  respectively  as  Class  No.  1,  Class  No.  2,  Class  No.  3, 
Class  No.  4,  Class  No.  5,  Class  A,  Class  B,  Class  C,  Class  D  and  Class 
E,  and  whereby  it  fixed  and  established  the  freight  rates  which  should 
be  charged  by  railroad  companies  transporting  commodities  belonging 
to  such  various  classes  between  different  points  in  Texas,  and  which  such 
freight  rates  so  fixed  and  established  are  now  in  force,  save  and  except 
insofar  as  some  of  the  same  have  been  modified  by  amendments  to  said 
order  subsequently  made  by  said  Railroad  Commission  of  Texas,  and 
whereby  it  provided  that  such  railroad  companies,  for  transporting  any 
freight  belonging  to  said  Class  No.  1  between  Qalveston  and  any  other 
point  in  Texas,  should  charge  seven  cents  per  hundred  pounds  in  excess 
of  the  freight  rate  required  to  be  charged  for  transporting  such  freight 
between  such  other  point  and  Houston;  and  whereby  it  provided  that 
railroad  companies  transporting  any  freight  belonging  to  such  Class 
No.  2  between  Galveston  and  any  other  point  in  Texas  should  charge  a 
freight  rate  of  six  cents  per  hundred  pounds  in  excess  of  the  freight 
rate  required  to  be  charged  for  transporting  such  freight  between  such 
other  point  and  Houston;  and  whereby  it  required  that  railroad  com- 
panies transporting  any  character  of  freight  belonging  to  such  class 
No.  3  between  Galveston  and  any  other  point  in  Texas  should  charge  a 
freight  rate  of  five  cents  per  hundred  pounds  in  excess  of  the  freight 
rate  required  to  be  charged  for  transporting  such  freight  between  such 
other  point  and  Houston;  and  whereby  it  required  that  railroad  com- 
panies transporting  any  character  of  freight  belonging  to  such  Class 
No.  4,  or  Class  No.  5,  or  Class  A,  or  Class  B,  between  Galveston  and 
any  other  point  in  Texas,  should  charge  a  freight  rate  of  three  cents  per 
hundred  pounds  in  excess  of  the  freight  rate  required  to  be  charged  for 
transporting  such  freight  between  Houston  and  such  other  point;  and 
whereby  it  required  that  railroad  companies  transporting  any  character 
of  freight  belonging  to  such  Class  C,  Class  D,  or  Class  E,  between  Gal- 
veston and  any  other  point  in  Texas,  should  charge  a  freight  rate  of  two 
cents  per  hundred  pounds  in  excess  of  the  freight  rate  required  to  be 
charged  for  transporting  such  freight  between  such  other  point  and 
Houston;  and  which  said  provision  requiring  such  different  freight 
rates  to  be  charged  for  transporting  such  freight  between  Galveston  and 
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other  points  in  Texas,  in  excess  of  the  freight  rate  between  snch  other 
points  and  Honston,  are  now  in  force,  and  applicable  to  shipments  of  all 
commodities  belonging  to  such  various  classes  between  Galveston  and 
points  on  the  line  of  said  St.  Louis,  Brownsville  &  Mexico  Bailway. 

"That  there  are  certain  kinds  of  commodities  not  included  in  such 
classes  above  referred  to,  but  such  classes  do  include  the  great  majority 
of  all  commodities  moved  by  railway  transportation  in  Texas,  and  in- 
clude all  kinds  of  drygoods,  clothing,  boots,  shoes,  notions  and  hats,  and 
practically  all  kinds  of  groceries,  and  practically  all  kinds  of  hardware, 
implements  and  machinery. 

"That  heretofore,  to  wit,  on  June  1,  1905,  the  said  Bailroad  Commis- 
sion of  Texas  adopted  and  promulgated  its  certain  order  known  as  Com- 
modity Tariff  No.  1-E,  whereby  it  fixed  and  established  the  freight  rate 
which  should  be  charged  by  railroad  companies  for  transporting  cotton, 
cotton  linters  in  bales  and  cotton  pickings  in  sacks,  between  points  in 
the  State  of  Texas,  and  whereby  it  established  certain  exceptions  to 
said  rates  so  established,  among  others  being  subdivision  3  of  section 
No.  2  of  said  order,  and  reading  as  follows :  'The  rates  between  Galves- 
ton, Texas  City,  Velasco,  and  all  points  not  otherwise  provided  for  in 
this  section,  shall  be  made  by  adding  six  cents  per  hundred  pounds  to 
the  rates  applying  between  Houston  and  the  same  points,^  and  which 
said  order  and  exception  were  made  applicable  to  and  now  apply  to  ship- 
ments of  cotton,  cotton  linters  in  bales,  and  cotton  pickings  in  sacks  be- 
tween Galveston  and  points  on  said  St.  Louis,  Brownsville  &  Mexico 
Eailway. 

'That  heretofore,  to  wit,  on  March  10,  1899,  the  said  Railroad  Com- 
mission of  Texas  adopted  and  promulgated  its  certain  order  known  as 
Commodity  Tariff  No.  3- A,  whereby  it  fixed  and  established  the  freight 
rate  which  should  be  charged  by  railroads  for  transporting  cotton  seed 
and  cotton-seed  products,  rice  bran  and  rice  hulls,  linseed  cake  and  lin- 
seed meal  between  points  in  Texas,  and  whereby  it  provided  that  such 
railroad  companies,  for  transporting  any  of  such  commodities  between 
any  point  in  Texas  and  Galveston,  should  charge  on  cotton  seed  two  and 
one-half  cents  per  hundred  pounds  in  excess  of  the  freight  rate  required 
to  be  charged  between  such  points  and  Houston,  and  to  charge  on  cotton- 
seed cake,  cotton-seed  meal  and  cotton-seed  ashes,  linseed  cake  and  lin- 
seed meal,  two  and  one-half  cents  per  hundred  pounds  in  excess  of  the 
freight  rate  between  such  points  and  Houston^  and  on  cotton-seed  hulls, 
rice  bran  and  rice  hulls,  two  and  one-half  cents  per  hundred  pounds  in 
excess  of  the  freight  rate  between  such  point  and  Houston,  and  on  cot- 
ton-seed oil  and  tank  bottoms,  two  cents  per  hundred  pounds  in  excess 
of  the  freight  rate  between  such  point  and  Houston,  and  which  said  rule 
and  order  is  now  in  force  and  applicable  to  shipments  of  such  products 
between  Galveston  and  points  on  the  line  of  said  St.  Louis,  Brownsville 
&  Mexico  Bailway. 

"That  heretofore,  to  wit,  on  March  10,  1899,  the  said  Railroad  Com- 
mission of  Texas  adopted  and  promulgated  its  certain  order,  known  as 
Commodity  Tariff  No.  10- A,  whereby  it  fixed  and  established  the  freight 
rate  which  should  be  charged  by  railroad  companies  for  transporting 
wool  between  points  situated  in  the  State  of  Texas,  and  whereby  it  pro- 
vided that  the  freight  rate  on  wool  between  any  point  in  Texas  and  Gal- 
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Teflton  should  be  seven  cents  per  handred  pounds  in  excess  of  the  freight 
nte  applying  between  Houston  and  such  pointy  and  that  the  said  order 
and  freight  rate  so  established  and  promulgated  is  now  in  force  and  ap- 
plicable to  shipments  of  wool  between  Galveston  and  all  points  situated 
on  the  line  of  said  St.  Louis^  Brownsville  &  Mexico  Eailway. 

'^That  heretofore,  on  March  10,  1899,  the  said  Bailroad  Commission 
of  Texas  adopted  and  promulgated  its  certain  order,  known  as  Com- 
modity Tariff  No.  15- A,  whereby  it  fixed  and  established  the  rate  which 
should  be  charged  by  railroads  for  transporting  canned  goods  and  vege- 
tables in  carload  lots  between  points  in  Texas,  and  whereby  it  provided 
that  the  freight  rate  so  charged  by  such  railroads  upon  shipments  of 
such  canned  goods  and  vegetables  in  carload  lots,  between  Galveston  and 
other  points  in  Texas,  should  be  three  cents  per  hundred  pounds  in  ex- 
cess of  the  freight  rate  charged  between  Houston  and  such  other  point, 
and  which  said  order  and  freight  rate  so  established  is  now  in  force  and 
applicable  to  shipments  of  canned  goods  and  vegetables  in  carload  lots 
between  Galveston  and  points  on  the  line  of  said  St.  Louis,  Brownsville 
ft  Mexico  Bailway. 

''2.  The  St.  Louis,  Brownsville  ft  Mexico  Bailway  was  completed  to 
Algoa  and  opened  for  business  with  Galveston  on  January  1,  1907.  The 
differential  rates  complained  of  in  plaintiffs'  petition  were  fixed  by  the 
Bailroad  Commission  long  prior  to  the  building  of  the  St  Louis, 
Brownsville  &  Mexico  Bailway.  That  the  orders  establishing  such  dif- 
ferential rates  applied  to  all  railroads  in  Texas,  and  said  orders  have 
been  continued  in  force,  and  upon  the  building  of  the  Brownsville  road 
such  orders  applied  to  it  in  common  with  the  other  railroads  of  Texas. 
That  the  orders  fixing  the  differential  rates  complained  of  are  now  in 
effect  upon  the  St.  Louis,  Brownsville  ft  Mexico  Bailway,  and  upon  all 
otiier  roads  except  upon  the  Gulf,  Beaumont  &  Kansas  City  and  Gulf, 
Beaumont  &  Great  Northern  Bailway  points,  north  of  Beaumont  to 
Center,  inclusive. 

^'3.  The  St.  Louis,  Brownsville  ft  Mexico  Bailway  has  its  western 
terminus  at  Sam  Fordyce  and  Brownsville,  on  the  Gulf  coast,  and  runs 
in  a  northeasterly  direction  near  the  Gulf  coast  line  to  the  town  of  Al- 
goa, in  Galveston  County,  where  said  railroad  connects  with  the  Gulf, 
Colorado  ft  Santa  Fe  Bailway,  which  runs  from  the  city  of  Galveston 
through  the  town  of  Algoa  to  other  points  in  Texas ;  the  said  St.  Louis, 
Brownsville  ft  Mexico  Bailway  and  the  said  Gulf,  Colorado  ft  Santa  Fe 
Bailway  being  connecting  carriers,  and  forming  a  continuous  line  be- 
tween points  on  the  Brownsville  road  and  Galveston.  The  said  Oulf, 
Colorado  ft  Santa  Fe  Bailway  also  operates  a  line  of  railway  from  said 
town  of  Algoa  to  the  city  of  Houston.  That  the  distance  from  Algoa 
to  Galveston,  by  way  of  the  Gulf,  Colorado  ft  Santa  Fe  Bailway,  is  24.2 
miles;  the  distance  from  Algoa  to  Houston,  by  way  of  said  Gulf,  Colo- 
rado ft  Santa  Fe  Bailway,  is  28.4  miles.  The  International  ft  Q.  N. 
Bailway  Company  owns  and  operates  a  line  of  railway  from  Houston  to 
the  town  of  Anchor,  in  Brazoria  County,  connecting  at  said  point  witii 
the  line  of  the  Velasco,  Brazos  ft  Northern  Bailway  Company,  which 
runs  from  said  town  of  Anchor  through  the  town  of  Angleton,  at  which 
point  it  connects  with  said  St.  Louis,  Brownsville  ft  Mexico  Bailway. 
The  distance  from  Angleton  to  Galveston,  by  way  of  the  St  Louis, 
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Brownsville  &  Mexico  Bailway  and  the  Gulf,  Colorado  &  Santa  Fe  Bail- 
waj;  is  46.4  miles;  that  the  distance  from  said  town  of  Angleton  to 
Houston,  by  way  of  the  Velasco,  Brazos  &  Northern  and  the  Interna- 
tional &  G.  N.  Bailways,  is  44.7  miles. 

"4.  That  points  on  the  St.  Louis,  Brownsville  &  Mexico  Bailway, 
when  shipments  are  made  over  the  said  road,  and  the  Gulf,  Colorado  & 
Santa  Fe  Bailway,  are  3.8  miles  nearer  to  Galveston  than  to  Houston. 
That  from  Angleton,  and  points  west  of  Angleton,  the  distance  to  Hous- 
ton over  the  St.  Louis,  Brownsville  &  Mexico  Bailway,  the  Velasco, 
Brazos  &  Northern  Bailway  and  the  International  &  G.  N.  Bailway  is 
1.7  miles  less  than  the  distance  to  Galveston  over  the  Said  Brownsville 
Bailway  and  the  Gulf,  Colorado  &  Santa  Fe  Bailway. 

"5.  That  the  topography  of  the  country  between  Algoa  and  Galves- 
ton and  between  Algoa  and  Houston  is  practically  the  same,  and  the 
cost  to  the  Gulf,  Colorado  &  Santa  Fe  Bailway  of  carrying  freight  from 
Algoa  to  Houston  and  Galveston,  respectively,  is  practically  the  same. 
That  the  railway  routes  from  Angleton,  by  way  of  Anchor,  to  Houston, 
and  from  Angleton,  by  way  of  Algoa,  to  Houston,  are  both  practical 
routes,  and  the  cost  to  the  railroads  from  transporting  freight  over  said 
respective  routes  is  practically  the  same. 

"That  the  time  and  expense  required  to  transport  freight  from  any 
point  on  the  St.  Louis,  Brownsville  &  Mexico  Bailway  to  Galveston  is 
practically  the  same  as  is  required  to  transport  such  freight  from  the 
same  point  to  Houston ;  and  that  the  difference  in  the  distance  of  any 
point  on  the  St.  Louis,  Brownsville  &  Mexico  Bailway  from  Galveston 
and  Houston,  respectively,  is  not  sufficient  to  be  considered  in  fixing  the 
freight  rates  from  such  point  to  said  respective  cities. 

"6.  That  with  the  exception  of  the  St.  Louis,  Brownsville  &  Mexico 
Railway,  and  perhaps  one  or  two  others,  all  of  the  railways  of  the  State 
over  whose  lines  freight  is  carried  to  or  from  Galveston,  center  in  or 
pass  through  Houston,  and  freight  from  points  on  said  lines  of  railway 
destined  to  Galveston,  or  freight  from  Galveston  destined  to  points  on 
said  railways,  in  the  natural  and  usual  course  of  transportation,  passes 
through  Houston,  and  by  reason  of  such  facts,  and  the  geographical  lo- 
cation of  Houston  and  Galveston,  freight  carried  between  Galveston  and 
any  other  point  over  said  lines  of  railway  must  be  carried  about  fifty 
miles  farther  than  it  has  to  be  carried  between  the  same  point  and  Hous- 
ton. Houston  and  Galveston  are  connected  by  the  Buffalo  Bayou,  which 
affords  water  transportation  between  said  cities,  which  water  transpor- 
tation enters  into  competition  with  railway  transportation  between  said 
cities.  This  competition  has  resulted  in  reducing  the  railway  freight 
rates  between  Houston  and  Galveston,  and  is  considered  in  fixing  the 
differential  on  shipments  to  or  from  Galveston  on  such  railways. 

"7.  Based  on  the  facts  hereinabove  set  out,  I  conclude  that  some  of 
the  controlling  factors  which  must  be  considered  in  determining  the 
reasonableness  of  the  orders  of  the  Commission  fixing  rates  from  Gal- 
veston and  Houston  over  the  other  railroads  of  the  State  to  wit:  The 
fact  of  the  greater  distance  of  Galveston,  and  the  fact  that  water  trans- 
portation enters  into  competition  for  a  portion  of  the  distance,  do  not 
exist  with  reference  to  the  St.  Louis,  Brownsville  &  Mexico  Bailway, 
Vol.  LI.  Civil—Sl. 
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and  that,  theref ore,  the  conditions  on  said  railway  with  reference  to  ship- 
ments to  Houston  and  Galveston  are  dissimilar  to  the  conditions  sur- 
rounding such  shipments  over  other  roads. 

^^8.  I  find  that  both  Houston  and  Oalveston  are  commercial  cities, 
with  large  facilities  for  buying^  storing  and  handling  cotton,  and  arc 
active  competitors  in  the  cotton  business  generally.  That  nearly  all  of 
the  cotton  crop  of  the  State  finaUy  reaches  Oalveston  for  transportation 
by  water,  but  that  much  of  it  is  purchased,  handled  and  stored  in  Hous- 
ton. The  territory  along  the  St.  Louis,  Brownsville  &  Mexico  Bailway 
produces  only  a  very  small  proportion  of  tiie  wool  and  cotton  crops  of 
Texas.  That  Houston  and  Oalveston  each  has  numerous  wholesale  and 
jobbing  houses  engaged  in  selling  to  retailers  of  the  State  the  usual  arti- 
cles of  trade  and  commerce. 

^'9.  I  find  that  Oalveston,  Houston,  Dallas,  San  Antonio,  and  per- 
haps other  points,  under  the  present  system  of  rates,  are  competing  for 
business,  and  are  doing  business,  at  the  points  along  the  St.  Louis, 
Brownsville  &  Mexico  Railway,  but  that,  in  order  to  do  business  along 
said  road,  Oalveston  pays  a  higher  freight  rate  for  the  same  distances, 
and  for  the  maximum  distances,  than  any  of  the  other  points  so  com- 
peting. 

^^10.  I  find  that  the  frqight  rates  to  Oalveston  from  Atlantic  Sea- 
board points,  and  from  points  where  water  transportation  may  be  used, 
are  less  than  from  the  same  points  to  Houston  by  the  following  amounts 
per  hundred  pounds: 

'Hjcss  than  carloads:  Class  1,  seven  cents;  Class  2,  six  cents;  Class  3, 
five  cents ;  Class  4,  three  cents. 

'Tarloads :  Class  5,  three  cents ;  Class  A,  three  cents ;  Class  B,  three 
cents;  Class  C,  two  cents;  Class  D,  two  cents;  Class  £,  two  cents. 

'^11.  I  find  that  the  greater  part  of  the  articles  of  trade  and  com- 
merce shipped  to  Houston  and  Oalveston  from  Seaboard  territory  are 
shipped  in  carload  lots,  while  the  greater  part  of  such  articles  sold  and 
shipped  out  of  Houston  and  Oalveston  to  the  consumers  along  the  St. 
Louis,  Brownsville  &  Mexico  Bailway  are  in  less  than  carload  lots. 

'^12.  I  find  that  a  material  proportion  of  the  articles  of  trade  and 
commerce  received  by  Houston  and  Oalveston  are  from  interstate  points 
where  water  competition  does  not  exist,  and  upon  which  Houston  and 
Oalveston  pay  the  same  freight  rate. 

'^13.  That  upon  a  few  articles,  such  as  tobacco  and  snuff,  the  manu- 
facturer pays  the  freight,  and  sudi  articles  are  received  by  Houston  and 
Oalveston  at  the  same  prices. 

"14.  That,  taking  into  consideration  the  fact  that  the  freight  rates 
to  Oalveston  from  Atlantic  Seaboard  points  are  less  than  the  rates  from 
said  points  to  Houston,  but  also  considering  the  fact  that  most  oi  the 
freight  shipped  from  such  Seaboard  territory  to  Houston  and  Oalveston 
is  in  carload  lots,  and  that  the  greater  part  of  the  shipments  out  of  Oal- 
veston and  Houston  to  points  on  the  St.  Louis,  Brownsville  &  Mexico 
Bailway  are  in  less  than  carload  lots,  and  that  the  differential  that 
Oalveston  is  required  to  pay  on  less  than  carloads  is  higher  than  the  ad- 
vantage that  Oalveston  enjoys  by  reason  of  the  lower  differential  on  car- 
load shipments  from  Seaboard  territory;  and  further  considering  the 
fact  that  a  material  proportion  of  the  articles  of  commerce  received  by 
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Galveston  and  Houston  are  from  interstate  points^  where  the  freight 
rates  to  Houston  and  Galveston  are  the  same,  I  find,  as  a  matter  of  f act, 
that  the  wholesale  merchants  and  jobbers  of  Galveston  have  to  pay  a 
higher  total  average  freight  rate  from  the  point  of  production  or  manu- 
facture of  articles  of  commerce  covered  by  the  class  rates,  and  by  Com- 
modity Tariff  No.  15- A,  than  does  Houston. 

'^15.  I  find  that  Galveston,  by  reason  of  a  deep-water  port,  and  by 
reason  of  receiving  her  freight  from  Seaboard  territoiy  at  a  less  freight 
rate  than  Houston,  and  by  reason  of  being  situated  as  near  by  a  prac- 
tical route  to  points  on  the  St.  Louis,  Brownsville  &  Mexico  Kailway  as 
Houston,  has  a  natural  advantage  over  Houston  in  competing  for  trade 
along  said  road,  which  natural  advantage  has  been  destroyed  by  the  dif- 
ferential rates  complained  of. 

"16.  That  there  are  no  conditions  of  competition  with  other  rail- 
roads from  points  along  the  St.  Louis,  Brownsville  &  Mexico  Bailway  to 
Houston  that  would  render  necessary  the  charging  of  a  less  freight  rate 
to  Houston  than  to  Galveston,  and  that  the  maintenance  of  a  larger 
freight  rate  to  Galveston  over  said  railroad  is  not  rendered  necessary  by 
the  financial  condition  of  said  road,  or  of  other  roads  reaching  such 
points. 

"17.  That  the  regulations  and  orders  of  the  Bailroad  Commission 
fixing  the  differentials  complained  of  in  this  case,  insofar  as  such  regu- 
lations and  orders  apply  to  shipments  to  or  from  Galveston  and  points 
on  the  St.  Louis,  Brownsville  &  Mexico  Bailway,  and  shipments  to  or 
from  Houston  and  points  on  the  St.  Louis,  Brownsville  &  Mexico  Bail- 
way  are  unreasonable  and  unjust  to  the  plaintiffs  in  this  case,  and  to  all 
persons  shipping  freight  to  which  said  differentials  apply,  to  or  from 
Galveston  and  points  on  said  road. 

"18.  That  the  shipment  of  freight  over  the  St.  Louis,  Brownsville 
ft  Mexico  Bailway  from  points  on  said  road,  destined  to  Galveston,  and 
the  shipment  of  freight  originating  at  Galveston  over  said  road  to  points 
on  said  road,  is  a  like  and  contemporaneous  service  to  similar  shipments 
over  said  road  destined  to  or  originating  at  Houston,  and  that  road  is 
required  by  the  differential  fixed  by  the  Bailroad  Commission  to  charge 
and  collect  a  greater  compensation  for  such  shipments  over  its  road  to 
and  from  Galveston  than  it  is  required  to  charge  and  collect  on  like 
shipments  over  said  road,  for  the  same  distance  and  service,  where  such 
shipments  are  to  or  from  Houston. 

"19.  That  the  charging  of  such  higher  rate  to  Galveston  than  to 
Houston,  for  like  shipments,  gives  an  undue  and  unreasonable  prefer- 
ence and  advantage  to  the  city  of  Houston  and  to  persons,  firms  and  cor- 
porations shipping  freight  between  the  city  of  Houston  and  points  on 
the  St  Louis,  Brownsville  &  Mexico  Bailway,  over  the  plaintiffs,  and  the 
city  of  Galveston,  and  all  persons,  firms  and  corporations  shipping 
freight  between  the  city  of  Galveston  and  the  same  points  on  said  road. 

^Conclusions  of  law, — ^1.  I  conclude  that  the  rules  and  orders  of  the 
Bailroad  Commission  of  Texas,  complained  of  in  plaintiffs^  petition,  re- 
quiring a  higher  freight  rate  to  be  charged  from  points  on  the  St.  Louis, 
Brownsville  ft  Mexico  Bailway  to  Galveston  than  to  Houston,  constitute 
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an  unjust  discrimination^  as  defined  in  the  first  clause  of  article  4574, 
Bevised  Statutes,  and  also  as  defined  in  the  first  section  of  said  article. 
"2.  That  said  rules  and  orders  of  the  Railroad  Commission  provid- 
ing that  a  greater  freight  ratfe  should  be  charged  on  the  various  com- 
modities as  hereinbefore  set  out,  between  Galveston  and  the  various 
points  on  the  line  of  the  St.  Louis,  Brownsville  &  Mexico  Bailway  Com- 
pany, and  between  Houston  and  such  points,  should  be  vacated  and  set 
aside,  and  that  the  Bailroad  Commission  of  Texas  should  be  enjoined 
from  enforcing  or  attempting  to  enforce  the  said  rates,  and  should  be  en- 
joined from  in  the  future  making  or  promulgating  any  orders  requiring 
that  a  higher  freight  rate  shall  be  charged  for  transporting  any  of  such 
commodities  between  Galveston  and  any  point  on  said  St.  Louis,  Browns- 
ville &  Mexico  Bailway  Company  than  between  Houston  and  such  points, 
wiih  the  exception  of  points  along  the  line  of  said  St.  Louis,  Brownsville 
&  Mexico  Bailway  from  which  a  single  line  of  railway  extends  to  the 
city  of  Houston,  or  from  which  any  two  or  more  lines  of  railway  under 
the  same  management  and  control  extend  to  the  city  of  Houston.  Judg- 
ment accordingly." 

Opinion, — It  is  not  deemed  necessary  to  set  forth  and  consider  aepn- 
rately  the  various  assignments  of  error  presented  in  the  brief  filed  on 
behalf  of  appellants.  It  is  sufiicient  to  say  that  in  the  court  below,  and 
in  this  court,  the  appellants  have  been  represented  by  diligent  and  able 
counsel,  who  have  presented  and  urged  every  supposed  defense. 

Appellees  based  their  case  upon  article  4574  of  the  Bevised  Statutes, 
which,  so  far  as  applicable  to  this  case,  reads  as  follows : 

"If  any  railroad  subject  hereto,  directly  or  indirectly,  or  by  special 
rate,  rebate,  drawback  or  other  device,  shall  charge,  demand,  collect  or 
receive  from  any  person,  firm  or  corporation  a  greater  or  less  compensa- 
tion for  any  service  rendered  or  to  be  rendered  by  it  than  it  charges, 
demands,  collects  or  receives  from  any  other  person,  firm  or  corporation 
for  doing  a  like  and  contemporaneous  service,  such  railroad  shall  be 
deemed  guilty  of  unjust  discrimination,  which  is  hereby  prohibited. 

"1.  It  shall  also  be  an  unjust  discrimination  for  any  such  railroad 
to  make  or  give  any  undue  or  unreasonable  preference  or  advantage  to 
any  particular  person,  company,  firm,  corporation  or  locality,  or  to  sub- 
ject any  particular  description  of  traffic  to  any  undue  or  unreasonable 
prejudice,  delay  or  disadvantage  in  any  respect  whatsoever." 

The  trial  court  evidently  held  that  the  rules  and  orders  of  the  Kail- 
road  Commission  requiring  a  higher  freight  rate  to  be  charged  to  and 
from  points  on  the  St.  Louis,  Brownsville  &  Mexico  Bailway  to  Galves- 
ton than  to  and  from  Houston,  constitute  an  unjust  discrimination,  as 
defined  in  the  first  clause,  and  also  as  defined  in  the  first  subdivision  of 
the  statute  quoted.  Of  course  it  is  not,  and  could  not  successfully  be, 
contended  that  the  Bailroad  Commission  can  nullify  these  provisions 
of  the  statute  and  authorize  railroads  to  disregard  them.  Hence  it  fol- 
lows that,  if  the  court  was  correct  in  either  of  the  conclusions  referred 
to,  the  judgment  must  be  affirmed.  After  a  careful  and  extended  con- 
sideration we  have  reached  the  conclusion  that  the  court's  findings  of 
fact  are  supported  by  testimony,  and  that  its  conclusion  of  law,  that  the 
rules  and  orders  complained  of  constitute  an  unjust  discrimination,  as 
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defined  in  the  first  subdivision  of  article  4574^  is  correct.  This  being 
the  case,  the  judgment  must  be  aflSrizied^  and  we  express  no  ruling  as  to 
the  other  point  decided  by  the  trial  court. 

We  realize  the  fact  that  rate-making  is  one  of  the  most  important 
and  complicated  problems  involved  in  the  business  of  railway  transpor- 
tation; and  we  are  also  aware  of  the  fact  that  the  Legislature^  when  it 
authorized  suits  of  this  character  to  be  instituted^  placed  the  burden  of 
proof  upon  the  party  complaining  to  show^  by  clear  and  satisfactory  evi- 
dence^ that  the  orders^  rates  or  other  acta  of  the  Railroad  Commission 
complained  of  are  unreasonable  and  unjust.  Nevertheless^  when  such  a 
case  is  presented  to  the  courts,  if  the  proof  shows  that  the  order,  rate  or 
other  act  complained  of  gives  any  undue  or  unreasonable  preference  or 
advantage  to  any  person,  company,  firm,  corporation  or  locality,  then  the 
party  complaining  is  entitled  to  relief  at  the  hands  of  the  court. 

The  uncontroverted  testimony  in  this  case  shows  that  there  is  prac- 
tically no  difference  in  distance  from  Galveston  to  any  point  on  the  St. 
Louis,  Brownsville  &  Mexico  Railway  and  from  Houston  to  the  same 
point  on  the  same  road,  and  that  there  is  no  difference  in  the  cost  of 
transporting  freight  to  or  from  Galveston  or  Houston  to  any  point  on 
that  road.  It  also  appears  with  equal  certainty  that  Houston  and  Gal- 
veston are  commercial  rivals.  In  fact,  while  this  suit  was  brought  by  in- 
dividuals as  plaintiffs,  and  against  the  members  of  the  Railroad  Com- 
mission as  defendants,  it  is  frankly  conceded  to  be  in  the  main  a  con- 
test between  localities,  each  of  which  is  a  city  doing  a  large  volume  of 
commercial  business.  This  being  the  situation,  as  shown  by  clear  and 
undisputed  testimony,  and  it  being  shown  by  like  testimony  that  the 
acts  of  the  Railroad  Commission  complained  of  require  materially  higher 
freight  rates  to  be  paid  on  shipments  of  freight  to  and  from  Galveston 
than  are  paid  for  similar  shipments  to  and  from  Houston  to  points  on 
the  railroad  referred  to,  it  seems  to  us  that  the  orders  and  rates  com- 
plained of  must  be  held  to  give  an  undue  and  unreasonable  preference 
and  advantage  to  Houston  over  Galveston.  It  is  no  answer  to  this  to 
say  that  Galveston  has  natural  advantages  not  possessed  by  Houston, 
and  therefore,  notwithstanding  the  difference  in  freight  rates,  it  can  hold 
its  own  in  a  commercial  contest  with  Houston.  We  do  not  believe  that  it 
was  the  intention  of  the  Legislature,  in  creating  the  Railroad  Commis- 
sion and  vesting  it  with  power  to  make  and  regulate  rates  and  charges, 
to  confer  upon  that  body  authority  to  make  discriminations  for  the  pur- 
pose of  offsetting  natural  and  other  advantages  possessed  by  localities 
and  individuals.  In  fact,  the  first  subdivision  of  article  4574  was  mod- 
eled after  and  is  substantiallv  the  same  as  the  third  section  of  the  Act 
of  Congress  known  as  the  Interstate  Commerce  Act,  and  in  construing 
that  Act  it  has  been  repeatedly  held  that  each  locality  is  entitled  to  its 
natural  advantages.  (Judson  on  Interstate  Commerce,  sec.  184,  and 
authorities  there  cited;  Interstate  Commerce  Commission  v.  Baltimore 
ft  0.  R.  R.  Co.,  146  U.  S.,  263;  36  L.  Ed.,  706.) 

In  the  case  of  Eau  Claire  Board  of  Trade  v.  Chicago,  M.  &  St.  P. 
By.  Co.,  5  I.  C.  Rep.,  293,  the  Commission,  in  an  opinion  by  Commis- 
sioner Knapp,  discussing  the  proposition  as  to  whether  or  not  rates 
should  be  so  fixed  as  to  "equalize  commercial  conditions,"  says:  *^That 
rates  should  be  fixed  in  inverse  proportion  to  the  natural  advantages  of 
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competing  towns,  with  the  view  of  'equalizing  commercial  oonditioni,' 
as  they  are  sometimes  described,  is* a  proposition  unsupported  by  kv, 
and  quite  at  variance  with  every  consideration  of  justice.  Each  com- 
munity is  entitled  to  the  benefits  arising  from  its  local  and  natural  ad- 
vantages, and  any  exaction  of  charges  unreasonable  in  themselves,  or 
relatively  unjust,  by  which  those  b^efits  are  neutrali;&ed  or  impaired, 
contravenes  &like  the  provisions  and  the  policy  of  the  statute.'^ 

In  the  case  of  Interstate  Commerce  Commission  v.  Louisville  &  N.  B. 
Co.,  73  Fed.,  409,  the  court,  on  page  427,  holds  that  the  object  of  the 
Interstate  Commerce  Commission  Act  was  not  to  regulate  conditions 
between  financial  and  business  conditions,  and  results  incidental  to 
them,  but  was  leveled  at  arbitrary  conditions  and  inequalities  in  the 
rates  and  methods  of  doing  business  of  the  carrier,  and  says :  ^^If  the 
Interstate  Commerce  Commission  should  undertake  to  regulate  so  vast 
a  business  as  that  of  the  commerce  of  the  country  so  as  to  overcome  so- 
cial, business  and  financial  inequalities  and  conditions,  the  Act  would  at 
once  become  nugatory  in  the  difiSculties  which  would  attend  its  execu- 
tion/^ 

Furthermore,  there  is  another  phase  of  this  question  which  should  not 
be  overlooked.  If,  on  account  of  natural  advantages,  and  as  a  result  of 
according  to  Galveston  the  same  freight  rates  that  are  allowed  to  Hous- 
ton, Galveston  should  become  a  better  market  than  Houston  for  the 
merchants  and  producers  along  the  line  of  the  St.  Louis,  Brownsville  & 
Mexico  Bailroad,  then  equalizing  the  rates  complained  of  would  inure 
to  the  benefit  of  others  besides  Galveston.  Thus  it  would  seem  that  the 
controversy  in  hand  reaches  beyond  the  rival  interests  of  Houston  and 
Galveston,  and  affects  the  merchants,  producers  and  consumers  along 
the  line  of  an  extended  and  important  railroad. 

What  has  just  been  said  answers  the  contention  that  no  judgment 
should  have  been  rendered  in  favor  of  the  plaintiff  Odem,  a  merchant 
engaged  in  business  at  a  point  on  the  St.  Louis,  Brownsville  &  Mexico 
Bailroad. 

But  it  is  earnestly  insisted  on  behalf  of  appellants  that  the  rates  here 
complained  of  constitute  part  of  an  entire  sjrstem  of  rates  established 
by  the  Bailroad  Commission,  and  that  in  fixing  all  the  rates  Galveston 
was  accorded  certain  substantial  advantages  and  benefits,  and  that  when 
all  the  rates  are  considered,  and  a  total  balance  cast,  Houston  has  no 
advantage  over  Galveston.  As  to  the  differentials  established  by  the 
Bailroad  Commission  on  shipments  passing  through  Houston  to  Gal- 
veston, the  contention  referred  to  may  be  sound,  but  that  question  is 
not  involved  in  this  case.  The  rates  complained  of  in  this  case  have  no 
application  to  and  are  not  placed  upon  shipments  via  Houston  to  Gal- 
veston. The  complaint  here  is  that  upon  shipments  to  and  from  Galves- 
ton, via  Algoa,  and  to  and  from  Houston  to  the  same  points  on  the 
St.  Louis,  Brownsville  &  Mexico  Bailroad,  Galveston  is  required  to  pay 
higher  freight  charges  than  Houston,  although  the  distances  and  cost  of 
transportation  are  the  same. 

It  is  also  contended  that  any  change  in  the  rates  complained  of  would 
result  in  a  disastrous  disturbance  of  the  entire  system  of  freight  rates 
throughout  the  State.  We  fail  to  see  the  force  of  this  contention.  The 
Bailroad  Commission  has  ample  power  to  change  any  rate  it  has  made, 
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and,  haying  snch  power,  we  do  not  believe  that  the  change  of  any  rate 
fixed  by  that  body  wonld  necessarily  result  in  disaster. 

As  illustrating  the  absurdity  of  the  judgment  appealed  from,  it  is 

Jointed  out  in  appellants'  brief  that,  if  the  rates  complained  of  are  re- 
nced,  two  shipments  may  leave  Galveston  on  the  same  train  on  the 
6nlf,  Colorado  &  Santa  Fe  Bailway,  one  being  deflected  at  Algoa  and 
going  west  on  the  St.  Louis,  Brownsville  &  Mexico  Bailroad  a  distance 
of  100  miles,  and  the  other  going  north  on  the  Gulf,  Colorado  &  Santa 
Fe  a  like  distance,  the  first  paying  a  less  rate  of  freight  than  the  second. 
The  condition  referred  to  is  already  in  existence  under  the  rates  com- 
plained of,  because,  under  these  rates,  two  shipments  may  leave  Sinton, 
or  any  other  point  between  Sinton  and  Algoa,  on  the  same  train,  one 
destined  to  Houston  and  the  other  to  Galveston,  and  each  will  be  car- 
ried at  a  different  freight  rate.  But  if  the  illustration  given  in  appel- 
lant's brief  should  result  in  giving  an  unjust  and  unreasonable  advantage 
or  preference  to  one  locality  over  another,  then  it  would  be  the  duty  of 
the  Commission,  in  the  exercise  of  its  authority,  to  so  adjust  the  rates 
as  to  prevent  that  result. 

On  the  whole,  our  conclusion  is  that  the  judgment  should  be  affirmed, 
and  it  is  so  ordered. 

Affirmed, 
Writ  of  error  refused. 


Peach  Bivbb  Luicbeb  GoHPAirr  v.  Jack  Montoohbby. 

Decided  June  24,  1008. 

1. — ^Pleading:  and  Proof — ^Agreed  Compeniation — Quantum  Xemlt. 

Plaintiff  suing  on  allegation  of  an  agreed  price  for  his  services  can  not 
recover,  without  proof  of  such  agreement,  for  tneir  reasonable  value;  but  see 
findings  of  trial  court  held  to  show  agreement  as  to  compensation. 

S. — ^Land  Agent — ^Eight  to  Conunissions. 

An  agent  for  sale  of  land  who  procures  for  his  principal  a  purchaser  able, 
ready  and  willing  to  take  it  on  the  terms  authorized  is  entitled  to  his  commis- 
sions as  on  sale,  where  the  principal  refused  to  consummate  the  deal,  and  though 
the  negotiations  with  the  purchaser  procured  were  conducted  by  the  principaL 

S. — Same — Eeyocatlon  of  Authority. 

The  principal  for  whom  his  agent  for  the  sale  of  land  has  procured  a  pur- 
chaser accepting  the  terms  offered,  can  not  defeat  the  agent's  right  to  oommis" 
sions  by  revoking  his  authority  after  he  had  done  so. 

4. — ^Land  Agent — ^For  Whom  Acting. 

Evidence  held  to  show  that  a  land  agent,  in  procuring  a  pnrehaser,  acted 
for  the  seller  and  not  for  the  buyer,  and  to  show  what  the  purchaser  was  pro- 
cured by  his  efforts. 

Appeal  from  the  County  Court  of  Montgomery  County.  Tried  below 
before  Hon.  S.  A.  McCall. 

LUwellyn  dk  Kayser,  Maco  dk  Minor  Stewart  and  Oeo..  T.  Burgees,  for 
appellant. — ^Plaintiff  having  elected  to  sue  upon  an  express  contract, 
and  not  on  quantum  meruit,  in  order  to  recover  commission,  must  show 
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that  he  effected  the  sale  in  accordance  with  the  terms  of  his  contract 
Thornton  v.  Stevenson,  31  S.  W.,  232;  Eidson  v.  Saxon,  10  Texas  Civ. 
App.,  398 ;  Lohner  v.  Wilcox,  43  S.  W.,  27 ;  Gammage  v.  Alexander,  14 
Texas,  414;  Morris  v.  Krasling,  79  Texas,  145;  Parker  v.  Beavers,  19 
Texas,  410;  McGreal  v.  Wilson,  9  Texas,  426;  Hamilton  v.  Mfg.  Co.,  39 
S.  W.,  641. 

Where  plaintiff  alleges  specific  contract  of  employment  he  can  not  re- 
cover upon  quantum  meruit.  Same  authorities;  also  Jones  v.  Brazzil, 
1  App.  C.  C.  (White  &  W.),  121;  McGreal  v.  Wilson,  9  Texas,  426; 
Shiner  v.  Abbey,  77  Texas,  1 ;  Krohn  v.  Heyn,  77  Texas,  319 ;  Thornton 
V.  Moody,  24  S.  W.,  331;  Nunn  v.  Townes,  23  S.  W.,  1117. 

Hill,  Williams  &  Elkins,  for  appellee. — ^When  appellee  procured  a 
purchaser,  who  was  able,  ready  and  willing  to  purchase  the  property 
at  the  price  and  on  the  terms  at  which  appellant  had  authorized  ap- 
pellee to  offer  same  for  sale,  appellee  had,  in  law,  made  a  sale,  and  was 
entitled  to  his  commission.  Meacham  on  Agency,  par.  612,  965,  966, 
967;  Gibson  v.  Gray,  17  Texas  Civ.  App.,  646;  Conkling  v.  Krakauer, 
70  Texas,  735;  O'Brien  v.  Qilleland,  79  Texas,  602;  Byrd  v.  Frost,  29 
S.  W.,  46. 

Where  an  agent,  acting  under  a  contract  with  his  principal,  procures 
a  purchaser  with  whom  the  principal  closes  a  sale  on  terms  different 
from  those  the  agent  is  authorized  to  make,  if  the  agent  was  the  procur- 
ing cause  of  the  sale  consummated,  it  is  in  law  his  sale,  and  he  can  re- 
cover upon  his  contract.  Graves  v.  Bains,  78  Texas,  92 ;  Byrd  v.  Frost, 
29  S.  W.,  46;  Bowser  v.  Field,  17  S.  W.,  46;  Breckenridge  v.  Claridge, 
42  S.  W.,  1006 ;  Howell  v.  Zimpleman,  66  Texas,  294 ;  Conkling  v.  Kra- 
kauer,  70  Texas,  735;  Blair  v.  Slosson,  27  Texas  Civ.  App.,  403;  4 
Am.  &  Eng.  Ency.  of  Law,  697. 

EICE,  Associate  Justice. — ^Appellee,  plaintiff  below,  sued  appel- 
lant, defendant  below,  alleging  that  defendant  had  contracted  in  writing 
with  him  whereby  he  was  engaged  to  sell  for  it  certain  timber  on  lands 
in  Montgomery  County,  Texas,  agreeing  to  pay  him  for  his  services  in 
making  such  sale  five  percent  of  whatever  sum  the  timber  was  sold  for; 
that  in  pursuance  of  said  contract  plaintiff  spent  $250  in  advertising 
said  timber  for  sale,  and  finally  sold  the  same  to  the  Keystone  Mills 
Company,  the  price  received  therefor  aggregating  the  sum  of  $18,528, 
whereby  defendant  became  liable  and  promised  to  pay  him  the  sum  of 
$926.40,  as  commission  thereon,  but  had  failed  so  to  do. 

Defendant  replied  by  general  demurrer  and  general  denial.  The  case 
was  tried  before  the  court  without  the  intervention  of  a  jury,  and  re- 
sulted in  a  judgment  in  favor  of  plaintiff  against  appellant  for  the 
amount  sued  for,  from  which  judgment  this  appeal  is  prosecuted. 

There  was  a  statement  of  facts,  and  also  findings  of  fact  and  conclu- 
sions of  law  by  the  trial  judge. 

By  its  first  assignment  of  error  appellant  urges  that  plaintiff  is  not 
entitled  to  recover  on  the  cause  of  action  as  pleaded,  because,  as  it  con- 
tends, the  suit  was  upon  an  express  contract,  and  not  on  quantum  me- 
ruit, and  in  order  to  recover  plaintiff  must  show  that  he  effected  the  sale 
in  accordance  with  the  terms  of  his  contract.    We  think  the  proposition 
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amioiiQces  a  correct  principle  of  law,  but  do  not  believe  that  it  is  ap- 
plicable to  the  facts  of  the  present  case.  The  suit,'  it  is  true,  is  for  re- 
covery upon  a  specific  contract  of  employment  at  a  certain  named  price 
for  the  services  to  be  rendered  thereunder,  and  is  not  a  suit  on  a  qiuinr 
turn  meruit;  but  the  evidence,  in  our  judgment,  shows  a  performance  by 
plaintiff  of  the  contract  as  set  up,  and  therefore  the  principle  contended 
for  is  not  applicable.  The  court's  findings  of  fact,  it  seems  to  us,  settle 
this  question  in  favor  of  plaintiff,  and  are  as  follows : 

"10th.  I  find  that  the  Keystone  Mills  Company  was  on  January 
13th,  when  tender  of  earnest  money  was  made  by  Carothers  (who  was 
its  representative)  to  plaintiff,  able,  ready  and  willing  to  purchase  said 
timber  at  the  prices  and  on  the  terms  of  defendant's  contract  with  plain- 
tiff, and  that  it  was  no  fault  of  plaintiff  that  the  deal  was  not  closed  at 
that  time,  but  was  the  fault  of  defendant.*' 

"11th.  I  find  that  the  Keystone  Mills  Company  was  never  ready  nor 
willing  to  purchase  said  timber  any  time  till  January  13th,  and  its 
readiness  and  willingness  was  procured  by  plaintiff,  and  that  the  sale  as 
finally  made  was  induced  by  plaintiff,  and  that  plaintiff's  work  was  the 
procuring  cause  of  said  sale." 

"12th.  I  find  that  said  sale  was  made  for  the  sum  of  $18,528,  and 
that  five  per  cent,  on  that  amount  is  $926.40." 

These  findings  of  fact  by  the  court  find  support  in  the  statement  of 
facts,  and  it  clearly  appears  therefrom  that  the  purchaser  was  procured 
through  the  agency  of  the  plaintiff;  that  he  was  ready  and  willing  to 
purchase  said  timber  in  accordance  with  the  prices  and  terms  of  the 
contract;  so  that  the  objection  urged  by  appellant  is  fully  met.  The 
pleadings  alleged  a  specific  contract,  and  the  facts,  as  found  by  the 
court,  are  in  accordance  therewith.  In  section  965,  Mechem  on  Agency, 
it  is  said :  "The  broker  must  show  that  he  has  completed  his  undertak- 
ing according  to  its  terms,  or  that  its  completion  was  prevented  without 
his  fault  by  his  principal." 

In  the  present  case  it  was  shown  that  the  plaintiff  had  completed  his 
undertaking  according  to  its  terms;  that  is,  he  had  found  a  purchaser 
able,  ready  and  willing  to  take  the  property  at  the  price  and  on  the  terms 
his  principal  had  authorized  him  to  offer  it  for,  and  that  the  only  reason 
the  sale  was  not  consummated  on  these  terms  was  on  account  of  the  de- 
fault of  appellant.    (Gibson  v.  Gray,  17  Texas  Civ.  App.,  646.) 

If  the  agent  is  the  efficient  cause  of  the  sale,  and  same  is  made  through 
his  instrumentality,  he  is  entitled  to  compensation,  although  the  prin- 
cipal negotiates  the  sale  himself.  (Graves  v.  Baines,  78  Texas,  92;  West 
Bros.  V.  Thompson  &  Greer,  106  S.  W.,  1134;  Pierce  v.  Nichols,  110  S. 
W.,  206.) 

By  its  second  assignment  of  error,  which  is  submitted  as  a  proposi- 
tion, it  is  insisted  by  appellant  that  the  court  erred  in  rendering  judg- 
ment for  plaintiff,  because  he  sued  to  recover  commissions  for  making 
a  sale,  and  the  evidence  disclosed  that  such  sale  was  not  made  by  plain- 
tiff. We  think  the  findings  of  the  court  set  out  under  the  first  assign- 
ment of  error  determine  this  question  in  favor  of  plaintiff.  It  is  true, 
as  contended  by  appellant,  that  the  sale  was  not  in  fact  consummated  by 
the  plaintiff;  but  it  is  also  true,  as  found  by  the  court,  that  the  plaintiff 
procured  a  purchaser  who  was  able,  ready  and  willing  to  purchase  said 
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timber  at  the  prices  and  on  the  terms  of  the  contract,  and  that  it  was  no 
fault  of  plaintiff's  that  the  deal  was  not  closed,  but  was  the  fault  of  the 
defendant.  The  law  is  well  settled  that  if  the  agent  is  the  efficient 
cause  in  bringing  about  the  sale  that  it  is  immaterial  that  the  same  is 
not  consummated  by  him,  but  by  the  principal  himself,  where  a  failure 
to  consummate  same  is  not  due  to  any  fault  of  the  agent.  '^While  the 
principal  undoubtedly  has  the  right,  unless  the  same  has  been  expressly 
waived  by  him,  to  sell  the  property  notwithstanding  the  employment  of 
the  broker,  and  not  be  liable  to  the  broker  for  commissions  if  the  brokers 
efforts  were  not,  in  fact,  the  procuring  cause  of  the  sale;  but  the  prin- 
cipal can  not,  when  the  broker^s  efforts  have  resulted  in  negotiations  for 
a  sale,  step  in,  and,  by  taking  the  matter  into  his  own  hands,  and  com- 
pleting the  sale,  escape  liability  to  the  broker.''  (Sec.  967,  Mechem  on 
Agency.) 

So  generally,  if  the  agent  has  performed  his  part  of  the  agreement, 
and  the  failure  to  consummate  the  trade  is  not  his  fault,  but  the  fault 
of  the  principal,  the  agent  is  entitled  to  recover.  In  the  present  case  the 
effort  to  defeat  plaintiff's  recovery  is  based  chiefly  upon  the  idea  that  the 
appellant  had  revoked  the  authority  of  the  plaintiff,  and  that  the  timber 
was  thereafter  sold  by  it  to  the  purchaser.  The  facts  disclose  that  the 
sale  was  made  under  the  authority  granted  by  reason  of  the  letter  ad- 
dressed by  appellant  to  the  plaintiff  under  date  of  October  17,  1904, 
wherein  no  time  limit  for  making  the  sale  was  prescribed.  It  also  ap- 
pears from  the  evidence  that  the  purchaser,  the  Keystone  Mills  Com- 
pany, had  agreed  to  buy  at  the  prices  named  in  said  letter  prior  to  the 
date  of  appellant's  attempted  revocation  of  plaintiff's  authority.  It  fur- 
ther appears  from  the  testimony  and  the  findings  of  fact  of  the  court 
that  appellant  knew  that  plaintiff  had  procured  the  purchaser  at  the 
time  it  undertook  to  revoke  said  agency.  If,  at  the  time  of  the  attempted 
revocation,  there  had  been  no  acceptance  on  the  part  of  the  purchaser 
of  the  terms  of  sale  as  prescribed  in  said  contract,  appellant  would  have 
had  the  right  to  revoke  said  agency ;  but,  under  the  authority  granted  in 
the  letter  to  sell,  plaintiff  had  a  reasonable  time  within  which  to  do  so; 
and  certainly,  where  he  found  a  purchaser  able,  ready  and  willing  to 
buy,  and  who  had  in  fact  accepted  the  terms  offered  by  plaintiff,  the 
seller  would  have  no  right  at  this  juncture  to  revoke  the  agent's  author- 
ity.   Upon  this  subject  Mr.  Mechem  says: 

^T'sually  the  broker  is  entitled  to  a  fair  and  reasonable  opportunity 
to  perform  his  obligation,  subject,  of  course,  to  the  right  of  the  seller 
to  sell  independently.  But  that  having  been  granted  him,  the  right  of 
the  principal  to  terminate  his  authority  is  absolute  and  unrestricted,  ex- 
cept only  that  he  may  not  do  it  in  bad  faith,  and  as  a  mere  device  to 
escape  the  payment  of  the  broker's  commissions.  Thus,  if  in  the  midst 
of  negotiations  instituted  by  the  broker,  and  which  were  plainly  and 
evidently  approaching  success,  the  seller  should  revoke  the  authority 
of  the  broker,  with  the  view  of  concluding  the  bargain  without  his  aid 
and  avoiding  the  payment  of  commissions  about  to  be  earned,  it  might 
well  be  said  that  the  due  performance  of  his  obligation  by  the  broker 
was  purposely  prevented  by  the  principal.  But  if  the  latter  acts  in  good 
faith,  not  seeking  to  escape  the  payment  of  commissions,  but  moved 
fairly  by  a  view  of  his  own  interest,  he  has  the  absolute  right,  before  a 
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bargain  is  made^  while  negotiations  remain  nnsuccessful^  before  com- 
missions are  earned^  to  revoke  the  broker^s  authority^  and  the  latter  can 
not  thereafter  claim  compensation  for  a  sale  made  by  the  principal,  even 
though  it  be  to  a  customer  with  whom  the  broker  unsuccessfully  nego- 
tiated,  and  even  though^  io  some  extent^  the  seller  might  justly  be  said 
to  have  availed  himself  of  the  fruits  of  the  broker's  laoor.^  (Sec.  968.) 

The  facts  show  that,  before  appellant  attempted  to  revoke  the  agency, 
plaintiff  had  in  fact  procured  a  purchaser  at  the  price  stated  in  the  con- 
tract, and  therefore  was  entitled,  under  the  contract,  to  his  commissions, 
and  that  the  revocation  came  too  late. 

By  its  third  assignment  of  error,  submitted  as  a  proposition,  appel- 
lant insists  that  plaintiff  can  not  recover,  because  it  appears  from  the 
evidence  that  he  acted  not  as  the  agent  for  appellant  but  as  the  agent  of 
the  purchaser  of  the  timber.  The  testimony  is  to  the  effect  that  the 
plaintiff  never  received  a  cent  of  commission  or  remuneration  of  any 
kind  from  the  Keystone  Mills  Company  for  securing  the  timber  or  land, 
and  did  not  expect  anything  from  it,  and  there  is  nothing  to  controvert 
this  in  the  record.    This  assignment  is  therefore  overruled. 

By  its  fourth  assignment  of  error  appellant  insists  that  the  judgment 
is  not  supported  by  the  evidence.  We  think  it  sufficient  to  say  in  reply 
to  this  that  plaintiff^  immediately  after  the  contract  was  made,  dili- 
gently set  to  work  to  procure  a  purchaser  for  this  timber;  that  he  ex- 
pended considerable  money  in  advertising  same;  that  he  frequently  took 
parties  over  the  land,  and  spent  much  time  in  endeavoring  to  bring  about 
the  sale  to  the  Keystone  Mills  Company,  who  finally  purchased  the  tim- 
ber; that  through  his  instrumentality  the  purchaser  was  procured,  who 
.was  shown  to  be  able  and  willing  to  pay  for  the  timber  at  the  price 
named  in  the  contract;  but  that  the  appellant,  for  the  apparent  pur- 
pose of  avoiding  the  payment  of  plaintiff's  commission,  undertook  to 
revoke  the  agency  with  a  knowledge  of  these  facts,  and  afterwards  sold 
the  land  to  the  same  purchaser.  Under  these  circumstances,  clearly 
shown  by  the  record,  we  think  the  facts  amply  sufficient  to  support  the 
judgment  of  the  court  below,  and  the  same  is  affirmed. 

Affinnsd, 


J.  F.  Davis  bt  al.  v.  P.  W.  Davis  bt  al. 

Decided  June  26,  1908. 

l^^neadinsr— Judgment. 

Facts  proved  but  not  alleged  can  not  be  made  the  basis  for  a  Judgment. 
In  a  suit  to  take  an  estate  out  of  the  hands  of  trustees  named  in  a  wilX  and 
partition  the  same  among  the  devisees,  pleading  considered,  and  held  insufficient 
to  warrant  a  judgment  in  favor  of  plaintiffs  on  the  ground  that  there  had  been 
unreasonable  delay  on  the  part  of  the  trustees  in  making  partition,  such  ground 
for  the  action  of  the  court  not  having  been  alleged. 

&— Will — ^Partition — ^Interested  Trustee. 

The  fact  that  a  trustee,  named  in  a  will  to  make  partition  of  an  estate, 
has  an  interest  as  devisee  in  the  estate,  would  not  of  itself  disqualify  him  from 
making  the  partition. 
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8. — ^Wlll — ^Partition — ^rrnreasonable  Delay. 

Evidence  considered,  and  held  to  support  a  finding  of  the  trial  court  that 
there  had  been  unreasonable  delay,  on  the  part  of  trustees  named  in  a  will, 
in  making  partition  of  the  estate. 

Appeal  from  the  District  Court  of  Montgomery  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

Nugent  dc  Foster,  for  appellants. — ^When  a  testator  provides  the  man- 
ner and  means  of  disposition  of  his  estate,  giving  the  right  to  make 
such  distribution  to  trustees  named  in  his  will,  a  court  of  equity  will 
not  disregard  the  directions  of  the  testator  and  order  a  statutory  par- 
tition, unless  it  is  made  to  appear  that  the  trustees  are  wasting  the 
estate,  or  otherwise  abusing  their  power — that  is,  unless  strong  equitable 
reasons  are  shown  for  disregarding  the  directions  of  the  testator.  There 
being  in  this  case  no  allegations  that  the  trustees  were  abusing  their 
power,  or  were  delaying  unnecessarily  the  partition  of  said  estate,  it  was 
error  for  the  court  to  nullify  the  terms  of  the  will  of  Nathaniel  Ilart 
Davis,  and  to  award  plaintiffs  a  statutory  partition.  28  American  & 
English  Enc.  of  Law,  page  1048,  and  note  3,  pp.  980  and  1098 ;  Cowl- 
ing V.  Douglass,  4  Ala.,  206;  3  Pomeroy^s  Eq.  Jurisprudence  (3d  ed.), 
sec.  1086 ;  Pierce  v.  Weaver,  65  Texas,  47,  48. 

Jno.  C.  Williams,  for  appellees. — ^Where  facts  are  plead  in  detail, 
their  force  and  effect  are  determined  by  law  and  not  by  the  conclu- 
sions of  the  pleader,  and  the  pleader  need  not  state  his  conclusions  in 
the  plea.  Connor  v.  Saunders,  81  Texas,  633;  National  Bank  of  Jef- 
ferson V.  Texas  Investment  Co.,  74  Texas,  421. 

BEESE,  Associate  Justice. — This  is  a  suit  by  P.  W.  Davis  and 
others  constituting,  with  J.  F.  Davis,  all  of  the  persons  entitled  under 
the  wills  of  N.  Hart  Davis  and  his  wife,  S.  E.  Davis,  both  deceased, 
to  the  property  and  estate  of  said  testators,  against  J.  F.  Davis,  trustee 
under  the  will  of  the  said  N.  Hart  Davis  and  in  possession  of  said  prop- 
erty, for  a  partition  thereof  between  plaintiffs  and  defendant.  The 
court,  trying  the  case  without  a  jury,  ordered  partition  of  the  one-half 
of  the  property  belonging  to  the  estate  of  N.  Hart  Davis,  said  propertjr 
being  all  realty,  and  community  property  of  said  N.  Hart  Davis  and 
his  wife,  S.  E.  Davis,  and  commissioners  were  appointed  to  make  par- 
tition, but  the  court  refused  to  order  a  partition  of  the  one-half  of 
the  property  belonging  to  the  estate  of  Mrs.  Davis. 

While  the  case  was  pending  Mrs.  Amelia  Wood,  joined  by  her  hus- 
band, original  plaintiffs,  in  some  way  got  on  the  other  side  of  the  docket 
and  joined  J.  F.  Davis  in  resisting  the  partition,  and  were  made  de- 
fendants. J.  F.  Davis,  Mrs.  Wood  and  her  husband  join  in  prosecuting 
this  appeal  from  the  judgment  in  so  far  as  it  orders  a  partition  of  the 
property  of  N.  Hart  Davis.  No  objection  is  made  by  any  of  the  parties 
to  the  refusal  to  order  partition  of  Mrs.  S.  E.  Davis's  portion  of  the 
property.  The  property  ordered  to  be  partitioned  consists  of  several 
small  tracts  of  land  lying  in  Montgomery,  Harris  and  Madison  Counties. 

N.  Hart  Davis,  previous  to  his  death  in  1893,  executed  a  will  and 
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afterwards  added  various  provisions  thereto  by  way  of  codicils  and  ad- 
ditional items.  The  final  result  of  these  various  additions,  with  the 
original  instrument,  was  to  convey  to  certain  trustees  or  those  of  them 
who  should  qualify  at  any  time  before  the  death  of  his  wife,  Mrs.  S.  B. 
Davis,  the  legal  title  to  his  one-half  of  the  property  in  controversy,  to 
be  by  them  held  in  trust  for  his  five  children,  naming  them.  The 
property  was  not  to  be  divided  until  the  death  of  Mrs.  Davis,  but  upon 
her  death  the  trustees,  or  the  survivor  or  survivors  of  them,  were  to 
make  partition  among  the  said  devisees,  by  dividing  it  into  portions  of 
equal  value  and  then  draw  lots  for  the  portions  of  the  respective  par- 
ties. It  was  provided,  however,  that  P.  W.  Davis,  one  of  the  children, 
and  named  in  the  original  will  as  one  of  the  trustees,  should  not  par- 
ticipate in  this  partition.  Mrs.  Davis  died  August,  1904,  and  at  her 
death,  of  the  several  trustees  named  by  the  testator  there  were  living  only 
P.  W.  Davis,  the  defendant  J.  F.  Davis,  and  Felix  Davis.  The  two  for- 
mer regularly  qualified  under  the  will,  but  Felix  Davis  has  never  qual- 
ified. The  only  one  of  the  trustees  qualified  under  the  terms  of  the 
will  at  the  death  of  Mrs.  Davis  and  at  the  date  of  the  trial  to  make  the 
partition,  was  the  defendant  J.  F.  Davis.  This  suit  was  filed  June  20, 
1905. 

The  court,  in  conclusions  of  fact  embraced  in  the  judgment,  found 
as  a  basis  of  the  decree,  that  Mrs.  Davis  died  on  or  about  August  26, 
1904,  leaving  a  will  which  was  duly  probated,  and  that  the  trustees 
under  the  will  of  "N,  Hart  Davis  had  failed  and  refused  to  partition  the 
land  within  a  reasonable  time  after  the  death  of  Mrs.  Davis,  and  that 
the  plaintifFs  and  interveners  had  a  legal  right  to  have  said  land  par- 
titioned. The  court  then  proceeds  to  make  decree  ordering  partition 
among  the  heirs  of  N.  Hart  Davis,  appointing  commissioners,  etc. 

The  first  assignment  of  error,  with  the  proposition  thereunder, 
fairly  presents  the  objection  urged  by  appellants  to  the  judgment  that 
ihere  are  no  allegations  in  the  petition  that  the  trustees  were  abusing 
their  power,  or  were  delaying  unnecessarily  the  partition  of  said  estate, 
and  that  it  was  error  for  the  court  to  nullify  the  terms  of  the  will  and 
to  award  plaintiffs  a  statutory  partition. 

The  decree  of  the  court  is  based  solely  upon  the  ground  of  unreason- 
able delay  in  making  partition  of  the  property  after  Mrs.  Davis's  death. 
The  finding  of  the  court,  upon  the  evidence,  that  there  had  been  such 
unreasonable  delay,  would  not  be  disturbed,  but  the  objection  of  ap- 
pellants that  there  were  no  allegations  in  the  petition  to  authorize  such 
finding,  or  to  authorize  a  decree  awarding  partition  by  commissioners 
under  the  orders  of  the  court,  must  be  sustained.  The  case  comes  with- 
in the  familiar  and  well-settled  rule  that  facts  proven  but  not  alleged 
can  not  be  made  the  basis  of  a  judgment.  (Cooper  v.  Loughlin,  75 
Texas,  527.) 

Appellees  insist,  in  reply  to  this  assignment  of  error,  that  the  follow- 
ing allegations  in  their  petition  are  suflScient  to  authorize  the  conclusion 
of  the  court  and  the  judgment  based  thereon.  *That  the  said  N.  H. 
Davis  died  on  or  about  the  8th  day  of  October,  1893,  and  that  he  left 
surviving  him  his  widow  and  the  following  children  (naming  them) ; 
that  he  left  a  will,  which  has  been  duly  probated  in  the  County  Court  of 
Montgomery  County,  wherein  he  bequeathed  his  community  interest 
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in  and  to  all  of  the  premises  and  property  hereinabove  mentioned  and 
described  to  J.  R.  Davis,  J.  F.  Davis  and  J.  L.  Irion,  as  trustees,  to  be 
by  said  trustees  as  aforesaid,  at  any  time  after  January  1,  1895,  equally 
divided,  share  and  share  alike,  between  his  said  children.  That  tiie  said 
J.  B.  Davis  and  J.  L.  Irion,  trustees  as  aforesaid,  died  without  having 
divided  said  property  or  any  part  thereof  between  said  parties.  That 
said  property,  or  any  part  thereof,  has  never  been  divided  between  said 
heirs,  but  that  they  in  common  own  and  possess  the  same  in  fee  simple. 
Wherefore,  they  pray  for  partition,  etc/*  It  is  further  alleged  in  the 
petition,  however,  that  "J.  P.  Davis  is  the  only  surviving  trustee,  is  an 
heir-at-law  and  a  legatee  under  said  will,  and  is  disqualified  to  divide 
said  property  between  himself  and  the  other  heirs  and  legatees.'' 

So  far  from  complaining  in  the  petition  that  there  has  been  unreason- 
able delay  on  the  part  of  J.  F.  Davis,  the  only  surviving  trustee  author- 
ized under  the  will  to  make  partition,  to  make  such  partition,  as  a 
ground  for  invoking  the  aid  of  the  court,  the  petition  expressly  denies 
his  right  or  authority  to  make  such  partition,  on  the  ground  of  his  in- 
terest as  a  legatee  and  devisee  under  the  will.  We  can  find  nothing  in 
the  petition  that  can,  by  the  most  liberal  intendment,  be  made  to  do  serv- 
ice as  an  allegation  that  there  had  been  unreasonable  delay  on  the  part 
of  J.  F.  Davis  in  dividing  the  property.  The  facts  stated  are  clearly  not 
intended  to  form  a  ba^is  for  such  a  conclusion.  That  the  demurrer  to 
the  petition,  not  having  been  acted  on,  must  be  con<«idered  as  waived, 
and  that  evidence  of  such  unreasonable  delay  was  not  objected  to,  did 
not  authorize  the  court  to  take  facts  which,  by  the  most  liberal  intend- 
ment in  favor  of  the  pleading,  can  not  be  found  to  have  been  alleged, 
and  make  such  facts  the  sole  basis  of  the  decree. 

It  may  be  remarked  that  the  allegation  of  the  petition  that  the  prop- 
erty was  to  be  divided  at  any  time  after  January  1,  1895,  is  not  snp- 
ported  by  the  evidence.  By  the  provision  of  the  original  will,  and  by 
subsequent  codicils,  it  was  provided  that  the  property  was  not  to  be 
divided  until  after  the  death  of  the  wife  of  the  testator,  who  died  in 
August,  1904,  and  the  court,  in  the  judgment,  so  finds  by  finding  that 
there  has  been  unreasonable  delay  in  making  the  partition  after  the 
death  of  Mrs.  Davis. 

The  objection  that  J.  F.  Davis  is  disqualified  from  making  the  pa^ 
tition  under  the  will,  on  account  of  his  interest  as  one  of  the  parties 
entitled  to  the  property,  urged  in  the  petition  as  the  sole  ground  of 
taking  the  partition  out  of  the  hands  of  the  trustees,  to  whom  it  had 
been  committed  by  the  plain  terms  of  the  will,  and  putting  it  in  the 
Hands  of  commissioners  under  the  order  of  the  court,  is  obviouslv  nn- 
tenable.  The  trial  court  must  have  so  considered  it,  as  the  decree  is 
based  on  entirely  different  ground,  and  no  reference  is  made  to  this 
interest  of  J.  F.  Davis  as  a  ground  for  the  interposition  of  the  court 
This  interest  was  well  known  to  the  testator.  Having  full  power  to 
make  such*  disposition  of  his  property  as  suited  him,  we  know  of  no 
rule  of  law  that  would  interfere  with  his  right  to  make  this  provision 
whereby  the  partition  was  to  be  made  by  the  trustees  named,  or  the 
survivors  or  survivor  of  them.  It  cannot  be  said  that  he  did  not  con- 
template the  contingency  of  this  power  becoming  vested  solely  in  the 
defendant  J.  F.  Davis,  he  being  the  sole  surviving  trustee.    The  will 
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provides  that  such  partition  shall  be  made  by  the  "survivor  or  sur- 
vivors" of  those  qualified  to  act.  Evidently  this  was  the  view  taken 
by  the  court  and  the  plaintiffs,  as  the  only  objection  urged  in  the  peti- 
tion to  a  partition  by  him  is  that  he  is  disqualified  by  reason  of  his  inter- 
est. Provision  is  made  in  the  will  for  the  selection  of  other  trustees, 
if  the  number  should  be  reduced  to  one,  but  this  provision  is  not  man- 
datory and  was  never  acted  upon.  The  will  provides  that  the  prop- 
erty shall  be  equally  divided  among  named  persons,  and  any  partition 
made  by  the  trustee  which  violated  this  provision  would  undoubtedly 
be  subject  to  the  control  of  a  court  of  equity,  but  this  control  cannot 
be  invoked  until  the  trustee  shall  have  by  some  act  or  by  failure  or 
refusal  to  act,  abused  the  trust  committed  to  him. 

Under  the  terms  of  the  will  J.  F.  Davis  and  P.  W.  Davis,  being  the 
only  qualified  surviving  trustees  at  the  death  of  Mrs.  Davis,  and  by 
the  express  provisions  of  the  will  P.  W.  Davis  being  barred  from  par- 
ticipation in  the  partition,  J.  F.  Davis  was  authorized  to  act. 

The  second  assignment  of  error  attacks  the  conclusion  of  the  court 
that  there  had  been  unreasonable  delay  on  the  part  of  the  trustee  in 
making  partition  after  the  death  of  Mrs.  Davis.  As  heretofore  stated, 
we  cannot  say  that  this  conclusion  is  not  authorized  by  the  evidence. 
It  is  true  that  the  trustee  testified  that  he  had  been  at  all  times  willing 
to  make  the  partition,  but  there  does  not  appear  to  have  been  anything 
to  interfere  with  his  prompt  action  after  the  death  of  Mrs.  Davis.  His 
willingness  was  a  mere  abstraction  or  state  of  the  mind,  and  could  not 
reasonably  have  been  expected  to  satisfy  appellees.  The  assignment  is 
overruled. 

For  the  error  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Ht,  Kaack  et  al.  v.  Wm.  B.  Stanton. 

Decided  June  27,  1908. 

1. — ^Trespass  to  Try  Title— Improvements  in  Good  Faith — ^Pleading. 

A  plea  of  improvements  in  good  faith  in  a  suit  of  trespass  to  try  title 
alleged,  in  substance,  that  the  defendants  acquired  the  land  in  controversy  by 
deeds  duly  executed  and  for  a  valuable  consideration,  and  that  they  believed 
and  had  good  reason  to  believe  that  they  had  acquired  a  good  and  valid  title 
thereto,  and  that  the  improvements  were  made  on  the  land  in  good  faith  and 
depending  on  their  title  thereto  during  the  time  they  had  possession.  Held, 
insufficient  under  the  requirements  of  the  statute. 

2. — Same — Same. 

To  constitute  a  defendant  in  trespass  to  try  title  a  possessor  in  good  faith 
he  must  not  only  have  believed  that  he  was  the  true  owner  and  have  grounds 
for  such  belief  but  he  must  have  been  ignorant  that  his  title  is  contested  by 
one  claiming  a  better  right,  and  he  must  allege  facts  that  would  justify  the 
belief  in  the  validity  of  his  title. 

8. — ^Limitation — ^Unsound  Mind — ^Presumption. 

In  avoidance  of  a  plea  of  limitation,  plaintiff  plead  that  he  was  of  un- 
sound mind  at  the  time  adverse  possession  of  the  land  began  and  had  remained 
in  such  condition  ever  since.     The  court  charged  the  jury  that  when  a  man 
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becomes  chronically  of  unsound  mind  he  is  presumed  to  continue  in  such  con- 
dition until  the  contrary  is  proven,  and  that  when  one  is  adjudged  to  be  of 
unsound  mind  he  is  presumed  to  continue  in  that  condition  until  the  contrary 
is  proven.  Held,  not  subject  ^  the  objection  that  it  was  misleading.  limita- 
tion does  not  run  against  a  pierson  of  unsound  mind,  and  in  order  to  soBpend 
the  statute  an  adjudication  of  insanity  is  not  necessary. 

4. — ^Vnionnd  Kind — ^Deflnltlon — Oliarge. 

Upon  an  issue  of  limitation  the  court  charged  the  jury,  in  effect,  that  s 
person  is  to  be  deemed  of  unsound  mind  when  he  has  not  the  ability  to  trans- 
act the  ordinary  affairs  of  life,  to  understand  their  nature  and  effect,  and  exer- 
cise his  will  in  relation  to  them.  Held,  not  subject  to  the  objection,  in  the 
light  of  all  the  evidence,  that  the  jury  may  have  understood  the  court  as  re- 
ferring to  physical  as  well  as  mental  ability. 

5. — ^Hew  Trial — ^Vewly  DisooTcred  Evidence — Diligence. 

A  motion  for  new  trial  on  the  ground  of  newly  discovered  evidence,  con- 
sidered, and  held  insufficient  in  the  matter  of  diligence  in  the  discovery  of 
the  alleged  newly  discovered  evidence.  The  discretion  of  a  trial  couit  in 
passing  upon  such  a  motion  will  not  be  revised  unless  an  abuse  of  the  dis- 
cretion is  shown. 

6. — ^Pleading — Capacity  of  Plaintiff— Practice. 

A  plaintiff  suing  as  guardian  need  not  prove  his  appointment  as  snch  nn- 
leas  the  fact  is  denied  by  proper  plea  by  the  defendant. 

7. — Assignment  of  Error — ^Znsnffleienoy. 

An  assignment  of  error  which  presents  two  distinct  questions  will  not  be 
considered  by  an  appellate  court,  and  the  fact  that  the  assignment  is  followed 
by  two  propositions  intended  to  explain  each  of  the  points  presented,  will  not 
supply  the  place  of  a  valid  assignment. 

8. — ^Depositions — Objections — ^Practice. 

An  objection  to  testimony  by  deposition  that  the  answers  of  the  witness 
were  not  responsive  to  the  questions  propounded  to  him,  goes  to  the  manner 
and  form  of  taking,  and  should  be  made  before  trial  and  notice  given  to  the 
opposite  party. 

9. — ^Evidenoe — ^Insanity — Opinions. 

A  witness  who  knows  the  facts  and  has  testified  to  them  may  express  his 
opinion  founded  upon  his  own  knowledge,  as  to  a  person's  mental  condition. 

Appeal  from  the  District  Court  of  Matagorda  County.  Tried  below 
before  Hon.  Wells  Thompson. 

Oaines  &  Gorbett,  for  appellants. 

Willett  Wilson,  Lind,  Holland  &  Austin  and  TTtZ^on  &  Dahney,  for 
appellee. 

McMEANS,  Associate  Justice. — ^This  suit  was  instituted  in  behalf 
of  Wm.  E.  Stanton,  alleged  to  be  non  compos  mentis,  by  his  guardian, 
Mary  J.  Worthen,  and  by  Raymond  Fret  well  and  Fannie  Fretwell,  by 
their  guardian,  John  Fretwell,  against  Hy.  Kaack,  Mrs.  W.  K.  Kaack, 
feme  sole,  Dave  Kaack,  Anna  Kaack,  John  Kaack,  F.  S.  Sherer  and  J. 

F.  Holt,  in  the  ordinary  form  of  an  action  of  trespass  to  try  title,  for 
320  acres  of  land  in  Matagorda  County,  patented  to  the  heirs  of  Wm. 

G.  Ewing,  and   for  damages.     Defendants  answered  by  plea  of  not 
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guilty^  and  also  pleaded  the  statute  of  limitationB  of  three,  five  and  ten 
years,  and  for  the  value  of  the  improvements  made  in  good  faith  by 
them  on  the  land.  They  also  vouched  in  as  party  defendants  E.  P.  Lay- 
ton,  C.  I.  Layton,  P.  P.  Layton,  I.  B.  Layton,  M.  L.  Layton,  M.  F. 
Wilson,  B.  H.  Wilson,  S.  E.  Tyler  and  E.  L.  Tyler,  alleged  to  be  the 
heirs  of  M.  E.  Layton  and  Fletcher  Layton  from  whom  defendants' 
ancestor  purchased  the  land  by  general  warranty  deed,  and  prayed  for 
judgment  against  the  vouched  in  defendants  in  the  event  judgment  for 
the  land  should  be  against  them. 

The  plaintiffs  by  supplemental  petition  specially  excepted  to  that  part 
of  defendants'  answer  setting  up  improvements  in  good  faith,  and 
pleaded  that  Wm.  E.  Stanton  was  of  unsound  mind  and  had  been  since 
his  infancy,  and  that  he  was  of  unsound  mind  at  the  time  and  before 
defendants  took  possession  of  the  land  in  controversy  and  that  as  to 
him  the  statute  of  limitations  did  not  apply.  He  claimed  an  undivided 
half  interest  in  the  land. 

The  plaintiff,  John  Fretwell,  guardian  of  Baymond  and  Fannie  Fret- 
well,  took  a  non-suit ;  and  after  the  evidence  was  all  in  the  court  directed 
a  verdict  for  all  the  vouched  in  defendants,  and  as  to  this  action  the 
appellants  make  no  complaint. 

The  case  was  tried  before  a  jury  and  a  verdict  was  rendered  for  plain- 
tiff, upon  which  judgment  was  entered  in  his  favor  for  an  undivided 
one-half  of  the  land,  and  for  the  sum  of  $785.55  found  by  the  jury  for 
rents  of  the  land.  Plaintiff  entered  a  remittitur  of  this  sum.  De- 
fendants filed  a  motion  for  a  new  trial  which  was  overruled,  and  in  a 
proper  manner  brings  the  case  before  us  on  appeal. 

The  court  sustained  plaintiff's  special  exception  to  defendants'  plea 
of  improvements ;  and  this  action  of  the  court  is  the  basis  of  appellants' 
first  assignment  of  error.    The  plea  is  as  follows: 

^^Now  come  the  defendants  in  the  above  numbered  and  entitled  cause 
by  their  attorneys,  and  represent  to  the  court  that  they  and  those  under 
whom  they  claim  have  had  adverse  possession,  in  good  faith,  of  the  prem- 
ises in  controversy  and  described  in  plaintiff's  petition,  for  more  than  one 
year  next  before  the  commencement  of  this  suit;  that  all  of  said  land 
was  acquired  by  deeds  duly  executed  and  for  valuable  considerations 
paid  by  the  vendees,  and  the  defendants  herein,  being  said  vendees  and 
their  heirs,  believed  and  had  good  reason  to  believe  that  they  thereby 
acquired  a  good  and  valid  title  thereto. 

"And  defendants  further  say  that  they  and  those  under  whom  they 
claim  have  made  permanent  and  valuable  improvements  on  said  land 
and  premises  in  good  faith  and  depending  upon  their  title  thereto, 
during  the  time  they  had  such  possession,  as  follows."  Then  follows 
the  various  items  of  improvements  with  the  cost  or  value  of  each,  aggre- 
gating $3,050. 

The  assignment  cannot  be  sustained.  The  statute  provides  that  the 
defendant  may  allege  that  he  and  those  under  whom  he  claims  have 
made  permanent  and  valuable  improvements  on  the  land  sued  for 
during  the  time  they  have  had  such  possession,  stating  the  improve- 
ments and  their  value,  respectively,  '^and  stating  also  the  grounds  of 
Bueh  claim."    Art.  5277. 

Vol.  LI.  Civil— 32. 
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The  only  grounds  of  the  claim  asserted  by  appellants  are  that  the 
land  was  acquired  by  them  by  deeds  duly  execute  and  for  a  yaluable 
consideration,  and  that  they  believed  and  had  good  reason  to  belieye 
that  they  had  acquired  a  good  and  valid  title  thereto,  and  that  the  im- 
provements were  made  on  the  land  in  good  faith  and  depending  on  their 
titles  thereto,  during  the  time  they  had  possession. 

This  allegation,  we  think,  does  not  meet  the  requirements  of  the 
statute  that  the  grounds  of  the  claim  shall  be  stated.  To  constitute 
appellants  possessors  in  good  faith  they  must  not  only  have  believed  that 
they  were  the  true  owners  and  have  grounds  for  that  belief,  but  they 
must  have  been  ignorant  that  their  title  is  contested  by  one  claiming  a 
better  right,  unless  they  had  strong  grounds  to  believe  that  the  adverse 
claim  is  destitute  of  legal  foundation.  (Parrish  v.  Jackson,  69  Texas, 
615)  ;  and  it  was  incumbent  upon  them  to  allege  facts  which  would 
justify  the  belief  in  the  validity  of  the  title  under  which  they  claimed. 
Johnson  v.  Schumacher,  72  Texas,  338;  Thompson  v.  Comstock,  59 
Texas,  318;  Holstein  v.  Adams,  72  Texas,  485;  Eiggs  v.  Nafe,  30  S. 
W.,  707. 

The  second  assignment  complains  of  the  action  of  the  court  in  giv- 
ing plaintiff's  special  charge  No.  3,  which  is  as  follows:  '^he  jury 
are  charged  that  when  a  man  becomes  chronically  of  unsound  mind  he 
is  presumed  to  continue  in  such  condition  until  the  contrary  iis  proven. 
That  when  one  is  adjudged  to  be  of  unsound  mind,  then  he  is  presumed 
to  continue  in  that  condition  until  the  contrary  is  proved.'* 

The  objections  to  the  giving  of  this  charge  are  that  there  was  no 
evidence  that  Stanton  was  chronically  of  unsound  mind,  and  because 
he  was  adjudged  to  be  of  unsound  mind  long  after  defendants  had  taken 
actual  possession  of  the  land,  and  because  the  ^'coupling  together  of  the 
two  conditions  set  out  in  the  charge'*  was  calculated  to  and  did  lead  the 
jury  to  believe  that  if  Stanton  was  ever  adjudged  to  be  of  unsound  mind 
that  he  was  necessarily  in  that  condition  at  the  time  of  the  suit.  As  to 
the  first  contention,  we  find  that  the  evidence  justified  the  giving  of 
the  first  part  of  the  charge.  There  was  testimony  to  the  effect  that 
Stanton  was  idiotic  and  had  been  so  from  his  infancy,  which  antedated 
the  commencement  of  the  actual  possession  of  the  land  by  defendants. 
The  other  objections  are  without  merit.  Limitation  did  not  begin  to 
run  against  Stanton  at  the  time  actual  possession  of  the  land  was 
taken  by  defendants  if  at  that  time  he  was  of  unsound  nund,  and  the 
suspension  of  the  statute  in  such  case  did  not  depend  on  whether  or 
not  Stanton  had  been  adjudged  insane.  Nor  could  the  jury  have  under- 
stood from  the  charge  that  if  Stanton  had  been  once  adjudged  of  un- 
sound mind  that  he  was  necessarily  in  that  condition  at  the  time  of  the 
trial,  and  this  is  especially  true  in  view  of  the  fact  that  at  the  instance 
of  the  defendant  the  jury  were  instructed  that  unless  Stanton  was  of 
unsound  mind  before  possession  was  taken  by  defendants  and  those 
under  whom  they  claim,  then  limitation  began  to  run  against  him  from 
the  day  of  taking  such  possession  and  continued  to  run  as  long  as  such 
possession  was  held;  and  further,  that  if  Stanton  had  any  lucid  inter- 
val during  the  time  defendants  held  possession,  then  limitation  began 
to  run  against  him  from  the  time  of  such  lucid  interval.  The  assign- 
ment is  overruled. 
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The  action  of  the  court  in  giving  plaintifF'a  requcBted  charge  No.  4 
ie  made  the  basis  of  appellants'  third  assignment  of  error.  The  charge 
inrtmcted  the  jury,  in  effect,  that  a  person  is  to  be  deemed  of  nnsonnd 
mind,  when  he  has  not  the  ability  to  transact  the  ordinary  affairs  of 
life^  to  nnderstand  their  nature  and  effect  and  exercise  his  will  in  re- 
lation to  them.  The  objection  is  that  a  person  might  not  have  the  abil- 
ity to  transact  the  ordinary  affairs  of  life  and  yet  be  of  sound  mind; 
that  the  charge  did  not  show  that  mental  abilily  was  meant  and  such 
meaning  could  not  be  presumed.  In  the  connection  in  which  the 
language  is  used  it  is  inconceivable  that  the  jury  could  have  under- 
stood the  court  to  have  reference  to  physical  ability.  Nor  is  the  charge 
subject  to  the  further  objection  urged  against  it  that  it  is  upon  the 
weight  of  the  evidence.    The  assignment  cannot  be  sustained. 

The  charge  of  the  court  upon  the  issue  of  limitation  was  sufficient, 
and  the  assignments  attacking  it  are  overruled.  If  defendants  desired 
a  fuller  charge  upon  the  subject  they  should  have  requested  it. 

The  court  instructed  the  jury  that  in  the  event  they  found  for  plain- 
tiff thSeir  verdict  should  be  as  follows:  '^e,  the  jury,  find  for  the 
plaintiff  that  he  was  of  unsound  mind  at  the  time  actual  possession 
was  taken  of  the  land,  and  we  further  find  for  plaintiff  for  rents  of  the 

land dollars.''    The  verdict  was  returned  in  the  language  of  the 

charge,  the  jury  writing  in  the  blank  the  amount  found  by  them  as 
rents.  The  twelfth  assignment  complains  that  the  court  erred  in  re- 
ceiving the  verdict  and  entering  judgment  thereon  for  the  reason  that 
the  verdict  fails  to  find  whether  plaintiff  was  of  unsound  mind  at  the 
time  actual  possession  was  taken  by  the  Laytons  or  by  their  vendee. 
Holt.  The  testimony  conclusively  shows  that  actual  possession  of  the 
land  was  taken  by  the  Laytons  through  their  agent.  Holt,  in  1881  or 
1882y  and  that  Holt,  as  such  agent,  held  the  possession  until  1888, 
when  he  purchased  the  land  from  the  Laytons;  and  that  thereafter  he 
oontinned  in  possession  under  his  conveyance  from  the  La3rtons.  The 
court  charged  the  jury  that  if  Stanton  was  not  of  unsound  mind  at  the 
time  Holt  took  possession^  to  find  for  defendants;  and  the  jury  must 
have  imderstood  from  this,  and  so  found,  that  Holt's  possession  as 
agent  for  the  Laytons  was  the  possession  meant.  The  assignment  is  over- 
tnled. 

What  we  have  before  said  disposes  of  appellants*  eleventh  assignment, 
which  complains  that  the  verdict  is  contrary  to  and  unsupported  by  the 
evidence^  in  that  there  was  no  sufficient  testimony  to  base  the  finding 
that  Stanton  was  of  tmsound  mind  at  the  time  Layton's  possession 
began  in  1881.    The  assignment  cannot  be  sustained. 

The  twelfth  assignment  complains  of  the  refusal  of  the  court  to 
grant  to  defendants  a  new  trial  in  order  to  permit  them  to  procure 
newly  discovered  evidence.  This  ground  of  the  motion  is  supported  by 
the  affidavit  of  John  W.  Gaines,  defendants'  attorney,  wherein  it  is 
Btated  that  defendants  had  been  diligent  in  looking  up  evidence  in 
the  case,  *'that  they  had  written  letters  to  various  parties  in  Calhoun 
County,  the  former  residence  of  the  plaintiff,  Stanton,  and  that  from 
each  of  said  parties  they  received  letters  stating  they  knew  nothing 
with  reference  to  Stanton  and  his  mental  condition  about  the  time 
the  defendants'  vendors,  Laytons,  went  into  possession  of  the  land  in 
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controversy.  It  shows  that  these  attorneys  wrote  letters  to  the  oonnty 
clerk  of  Calhoun  County,  requesting  that  they  be  furnished  with  certi- 
fied copies  of  any  and  all  proceedings  to  which  Wm.  E.  Stanton  was  a 
party,  and  that  in  response  thereto  said  clerk  informed  them  that  the 
only  judgment  of  record  relating  to  such  matters  was  the  appointment 
of  J.  M.  Bickford  as  guardian  of  the  estate  of  Wm.  E.  Stanton  in  1887; 
that  after  the  trial  of  this  cause  Mr.  Proctor,  of  Victoria,  had  stated  that 
he  remembered  litigation  in  Calhoun  County  in  which  Stanton  was  a 
party;  that  immediately  said  attorneys  undertook  to  and  did  procure 
certified  copies  of  such  litigation,  which  are  attached  to  the  afiSdavit, 
and  which  show  that  on  the  30th  day  of  May,  1881,  in  the  District 
Court  of  Calhoun  County,  Wm.  E.  Stanton  was  suing  in  his  own  right 
for  the  recovery  of  property;  that  on  the  31st  day  of  May,  1881,  a 
judgment  was  taken  by  said  Stanton  in  his  own  proper  person. 

The  affidavit  further  shows  that  defendants  are  informed,  and  be- 
lieve, that  Leckie  and  Staten,  who  were  the  attorneys  for  Stanton  in 
said  litigation,  would  testify  that  said  Stanton  was  of  unsound  mind 
when  said  suit  was  filed  and  judgment  entered,  and  for  some  years 
thereafter ;  and  that  Stanton  is  a  resident  of  New  Braunf els,  Texas. 

Said  affidavit  further  sets  out  that  John  W.  Gaines,  the  attorney,  had 
a  conversation  with  Dolph  Sterling,  a  reputable  resident  of  Palacios, 
Texas,  since  the  trial  of  this  cause,  in  which  the  said  Sterling  stated 
that  he  would  testify  that  Wm.  E.  Stanton  was  of  sound  mind  in  1881, 
1882,  1883  and  1884;  that  at  the  time  of  such  conversation  counsel 
had  no  material  with  which  to  prepare  an  affidavit  to  be  signed,  but 
that  such  evidence  could  and  would  be  procured  on  another  trial 

One  of  the  exhibits  attached  to  the  affidavit  is  a  certified  copy  of 
an  original  petition  in  a  suit  filed  by  Wm.  Stanton,  and  another,  in  the 
District  Court  of  Calhoun  County  against  Jabez  James,  in  trespass  to 
try  title.  The  petition  is  signed  '^Lackey  &  Stayton,*'  and  not  'TLeckie  & 
Staten^*  as  stated  in  the  affidavit.  Appellee  insists  that  the  Lackey  ft 
Stayton  who  signed  the  petition  was  a  firm  composed  of  Mr.  Lackey 
and  John  W.  Stayton,  afterwards  Chief  Justice  of  the  Supreme  Court 
of  Texas,  both  of  whom  have  long  been  dead.  There  is  nothing  in 
the  record,  however,  to  support  appellee's  contention  in  this  regard. 
However  this  may  be,  the  matter  of  granting  new  trials  in  such  cases  is 
largely  confided  to  the  discretion  of  the  trial  judge,  and  unless  an  abuse 
of  discretion  is  shown  the  appellate  courts  will  not  revise  his  action. 
It  appears  this  suit  was  filed  on  December  14,  1903,  and  the  case  was 
not  tried  until  June  26,  1907,  and  was  therefore  pending  about  three 
and  one-half  years.  Several  of  the  witnesses  who  testified  as  to  Stan- 
ton's mental  condition  testified  by  deposition,  and  the  interrogatories 
to  them  were  crossed  by  defendants*  attorneys  who  must  have  known 
the  purpose  and  scope  of  evidence  thus  sought.  No  effort  whatever  on 
on  the  part  of  the  defendants  to  procure  testimony  throwing  light  upon 
Stanton's  mental  condition  is  shown  other  than  writing  to  the  county 
clerk  of  Calhoun  County  for  copies  of  certain  records,  and  to  the 
sheriff  and  county  judge  of  that  county  and  to  one  F.  M.  Dudgins,  and 
the  time  that  such  letters  were  written  was  not  stated.  No  good  reason 
was  stated  for  not  procuring  the  affidavit  of  Dolph  Sterling  that  he 
would  testify  to  the  truth  of  the  matters  related  by  him  to  defendants' 
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attorney.  That  there  was  no  writing  material  at  hand  with  which  to 
prepare  an  affidavit  at  the  time  is  not  a  sufficient  excuse  for  not  obtain- 
ing the  affidavit  at  some  time  during  the  forty  days  intervening  between 
the  trial  and  the  overruling  of  the  motion  for  new  trial.  We  do  not 
think  that  the  matters  set  up  in  the  application  show  such  an  abuse  of 
the  discretion  vested  in  the  trial  judge  as  to  require  this  court  to  revise 
his  ruling.    The  assignment  is  overruled. 

The  thirteenth  assignment  complains  that  the  court  erred  in  receiving 
the  verdict  and  entering  judgment  thereon^  because  the  testimony  failed 
to  show  that  Mary  J.  Worthen,  who  sued  as  guardian  of  plaintiff,  was, 
in  fact,  such  guardian.  Defendant  filed  no  plea  putting  her  capacity  to 
sue  in  issue,  and  therefore  there  was  no  necessity  for  any  proof  on  that 
point.  Bev.  Stats.,  1265,  sees.  2  and  3 ;  Dolson  v.  DeGanahl,  70  Texas, 
621.    The  assignment  is  overruled. 

The  sixteenth  assignment  of  error  is  as  follows:  *The  court  erred 
during  the  progress  of  the  trial,  while  discussing  an  objection  raised  to 
the  testimony  of  a  witness,  in  stating,  in  the  hearing  of  the  jury,  'I 
think,  Mr.  Dabney,  he  may  state  whether  or  not  he,  plaintiff,  was  of 
sound  or  unsound  mind  or  not.' ''  We  do  not  think  that  the  statement 
complained  of  is  subject  to  the  objection  that  it  was  an  expression  of  an 
opinion  of  the  court  as  to  whether  the  witness  could  determine  as  to  the 
soundness  of  plaintiff's  mind.  The  remark  was  in  the  nature  of  a  rul- 
ing made  by  the  court  in  response  to  an  objection  that  the  witness  had 
not  qualified  himself  to  express  an  opinion  as  to  plaintiff's  mental 
soundness  after  the. witness  had  testified  at  length  to  acts  and  conduct 
of  Stanton  upon  which  his  conclusions  were  based,  and  the  jury  could 
not  have  understood  therefrom  that  it  was  the  court's  opinion  that  the 
witness  had  the  right  to  determine  the  question  of  Stanton's  insanity. 
The  assignment  is  overruled. 

The  seventeenth  assignment  complains  of  the  action  of  the  court  in 
permitting  the  plaintiff  to  ask  the  witness  James  questions  as  to  the 
conduct  of  Stanton^  and  also  complains  of  the  remarks  made  by  the  trial 
court  in  answer  to  objections  urged  against  the  admission  of  certain 
testimony.  The  assignment  presents  two  distinct  questions,  and  is, 
therefore,  under  the  rules,  insufficient.  The  two  propositions  following 
the  assignment,  and  intended  to  explain  each  of  the  points  presented, 
can  not  supply  the  place  of  a  valid  assignment.  The  assignment  will 
not  be  considered.    Cammack  v.  Rogers,  96  Texas,  457. 

The  eighteenth  assignment  complains  of  the  admission  of  certain  tes- 
timony of  the  witness  Dr.  McFarland,  the  complaint  being  that  the  an- 
swers of  the  witness  were  not  responsive  to  the  questions  propounded  to 
him.  The  witness  testified  by  deposition,  and  his  deposition  had  been 
returned  and  filed  many  days  before  the  trial  began.  The  objection 
goes  to  the  manner  and  form  of  taking  the  depositions,  and  should  have 
been  made  before  trial,  and  notice  given  to  opposite  party.  This  not  hav- 
ing been  done,  the  objection  was  not  available  to  defendants  when  made 
for  the  first  time  during  the  trial.  Missouri  Pac.  By.  Co.  v.  Ivy,  71  Texas, 
417;  Lee  v.  Stowe,  57  Texas,  449.    The  assignment  can  not  be  sustained. 

The  nineteenth,  twentieth,  twenty-first  and  twenty-second  assignments 
oomplain  of  the  admission  in  evidence,  over  defendants'  objection,  of 
tlie  testimony  of  certain  witnesses,  giving  their  opinion  of  Stanton's 
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mental  condition.  All  these  witnesses  had  testified  to  certain  acts  and 
conduct  of  Stanton  npon  which  they  based  their  opinion  that  he  was 
of  unsound  mind.  The  objection  is  thai  the  opinion  of  the  witoesaes  aa 
to  plaintiff^s  mental  condition  was  not  admissible,  but  that  the  inqoiij 
should  have  been  confined  to  facts  and  circumstances  showing  mental 
incapacity,  rather  than  the  admission  of  conclusions  and  opinions  baaed 
on  same.  The  assignments  are  without  merit.  It  seems  to  be  now  well 
settled  that  all  witnesses  who  know  the  facts,  and,  havinff  stated  sach 
factSj  may  express  opinions  founded  upon  their  own  knowledge  aa  to  a 
person's  mental  condition.    Brown  y.  Mitchell,  88  Texas,  363. 

The  witness  J.  D.  Grain  testified  by  deposition.  He  was  asked: 
^^as  Stanton  of  unsound  mind,  or  not,  when  you  knew  him?  How  did 
he  impress  you  in  this  regard,  if  he  made  any  impression  on  you?''  To 
which  the  witness  answered,  ''N'o,  he  was  not  of  sound  mind;  he  was 
generally  regarded  by  everyone  who  knew  him  as  idiotic."  The  last  part 
of  the  answer  was  not  responsive  to  the  question,  and  objection  to  it 
should  have  been  made  before  trial  and  notice  given.  (Missouri  Pac. 
By.  V.  Ivy;  Lee  v.  Stowe,  supra.)  Even  had  timely  objection  to  the  tes- 
timony been  overruled,  its  admission  would  have  been  harmless  in  view 
of  the  fact  that  the  witness  had  testified  to  substantially  the  same  matter 
without  objection,  viz.,  that  Stanton  was  a  simpleton  and  simple-minded; 
at  times  idiotic,  and  other  times  seemed  to  be  more  sensible ;  but,  while 
harmless,  ^%e  was  never  considered  of  sound  mind."  The  assignment  pre- 
senting the  point  is  overruled. 

The  other  assignments  not  specifically  noticed  have  been  examined  by 
us,  and  we  find  no  reversible  error  in  any  of  tbenu 

The  judgment  of  the  court  below  is  afBrmed. 

Affirmed. 

Writ  of  error  refused. 


J.  L.  Thompson  bt  al.  v.  H.  A.  Cldtb. 

Decided  Jmie  27j  1008. 

Beed-— Eeaervation  of  Title  to  Orowlng  Timber — CoBitmetion. 

A  guardian  of  an  heir  sold  to  one  T.  a  tract  of  150  acres  of  land  oat  of  t 
larger  tract  of  300  acres,  patented  to  M.,  expressly  reserving  to  his  ward, 
however,  the  title  to  the  standing  and  growing  timber  on  said  160  acres;  afte^ 
wards,  the  heir  conveyed  to  one,  D.,  various  tracts  of  land,  among  them  the 
following,  'Also  309  acres  of  land  patented  to  M.  .  .  .  save  and  except  150 
acres  heretofore  conveyed  to  T.;"  the  deed  further  conveyed,  in  addition  to 
the  specific  tracts  mentioned,  "all  lands  that  I  may  own  or  be  entitled  to  as 
an  heir  of  C."  In  a  suit  by  one  claiming  under  the  deed  to  D.  for  the  timber 
growing  on  the  160  acres,  held,  that  the  deed  from  the  heir  to  D.  did  not 
pass,  but  expressly  reserved  to  the  heir  the  title  to  the  timber  on  the  150 
acres  of  land. 

Appeal  from  the  District  Court  of  Tyler  County.  Tried  below  before 
Hon.  W.  B.  Powell. 

Mooney  &  Manfiy  for  appellants. — ^A  deed  conveying  a  certain  tract  of 
land,  save  and  except  a  certain  number  of  acres  heretofore  conveyed,  de- 
scribing the  excepted  property^  carries  with  it  all  the  righl^  title,  iiita<- 
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est  and  claim  of  the  grantor  in  said  tract  of  land  which  is  not  specially 
reserved  in  said  deed  of  conveyance,  and  standing  and  growing  timber 
is  a  part  of  the  realty  where  no  time  is  specified  within  which  to  remove 
same.  Lodwick  Lumber  Co.  v.  Taylor,  98  S.  W.,  ^8 ;  2  Bawls'  Bevision 
Bouvier's  Law  Dictionary,  p.  105  (45  N.  H.,  318). 

No  brief  for  appellee. 

BEESE,  AssoGiATB  Justiob.— This  is  a  snit  in  the  District  Court 
for  the»  standing  timber  on  150  acres  of  land,  part  of  the  Claiborne 
Hughes  survey  of  309  acres.  Appellee  Cline,  as  plaintiff,  recovered 
judgment,  in  a  trial  before  a  jury,  and  the  defendants  appeal. 

No  briefs  for  appellee  are  on  file. 

There  is  only  one  assignment  of  error,  which  complains  of  the  action 
of  the  court  in  refusing  to  admit  in  evidence  before  the  juiy  the  deed 
from  H.  A.  Cline  to  M.  Dies.  By  this  deed  H.  A.  Cline  conveyed  to  M. 
Dies  various  tracts  of  land,  among  them  the  following :  ^'Also  309  acres 
of  land  patented  to  Thos.  Magness,  assignee  of  Claiborne  Hughes,  .  . 
.  save  and  except  150  acres  heretofore  conveyed  to  Bobert  Toler.*'  The 
deed  further  conveys,  in  addition  to  the  specific  tracts  mentioned,  '^all 
lands  that  I  may  own  or  be  entitled  to  as  an  heir  of  W.  B.  Cline,  save 
and  except  an  undivided  interest  in  and  to  the  S.  P.  Wilson  survey.*' 

The  150  acres  of  the  Hughes  survey,  the  standing  timber  upon  which 
is  the  basis  of  this  suit,  had  been  inherited  by  appellee  from  W.  B.  Cline, 
and  had  been  sold  by  his  guardian  to  B.  J.  Toler.  With  regard  to  this 
transaction  we  copy  from  the  statement  in  appellants'  brief  as  follows: 

"The  title  to  the  150  acres  of  land  in  the  Claiborne  Hughes  survey, 
being  a  part  of  the  entire  survey,  was  in  H.  A.  Cline  on  the  day  and  date 
of  the  sale  by  his  guardian  to  B.  J.  Toler.  The  standing  and  growing 
timber,  however,  all  being  reserved  by  the  guardian,  and  remained  in 
said  Cline,  no  time  being  specified  in  said  agreement,  or  subsequent  ac- 
knowledgment of  said  reservation,  within  which  said  timber  was  to  be 
removed. 

**0n  the  4th  day  of  September,  1895,  H.  A.  Cline  conveyed  to  M.  Dies, 
for  the  sum  of  $5,000,  part  cash  and  part  in  notes,  various  tracts  of 
land,  among  which  he  conveys  the  following:  'Also  309  acres  of  land 
patented  to  Thos.  Magness,  assignee  of  Claiborne  Hughes,  situated  in 
Tyler  County,  about  two  miles  west  from  Hollister,  save  and  except  150 
acres  heretofore  conveyed  to  Bobert  Toler.  For  a  more  particular  de- 
scription of  said  land  reference  is  had  to  a  deed  from  llios.  Magness, 
by  sheriff,  to  W.  B.  Cline,  recorded  in  book  1,  pages  743  and  744,  of  the 
deed  records  of  Tyler  County,  which  is  made  a  part  hereof.'  And  con- 
cluded said  deed  with  the  following  clause:  'And  additional  to  the 
above  described  tracts  of  land,  this  deed  is  intended  to  cariy  all  lands 
that  I  may  own  or  be  entitled  to  as  an  heir-at-law  of  W.  B.  Cline,  save 
and  except  an  undivided  interest  in  and  to  the  S.  P.  Wilson  survey.* 
This  deed  was  offered  in  evidence  by  the  defendants  and  plaintiff  ob- 
jected to  same.  Whereupon  the  court  sustained  said  objection  and  de- 
clined to  permit  said  deed  to  be  read  in  evidence  before  llie  jury,  where- 
upon the  defendants  then  and  there  in  open  court  excepted  to  said  rul- 
ing.'' 
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It  is  the  contention  of  appellants  that  the  reservation  of  the  timber 
on  the  150  acres,  with  no  limitation  of  the  time  within  which  it  was  to 
be  removed,  left  in  H.  A.  Cline  an  interest  in  the  land  which  passed  to 
M.  Dies  by  the  terms  of  the  deed  referred  to,  and  thence  to  appellants. 
If  it  be  true  that,  by  reserving  the  timber,  Cline  reserved  also  such  inter- 
est in  the  land  as  was  necessary  for  the  support  and  continued  growth 
of  the  standing  timber  until  such  time  as  it  was  taken  off,  such  interest 
in  the  150  acres  did  not  pass  to  M.  Dies  by  the  deed,  which  expressly  ex- 
cluded the  150  acres  from  the  conveyance.  Neither  can  the  standing 
timber  on  the  150  acres  be  held  to  have  passed  to  Dies  by  the  t^nns  of 
conveyance  of  "all  lands  that  I  may  own  as  an  heir  of  W.  B.  CUne," 
granting  that  appellee  had  a  qualified  interest  in  the  150  acres  for  the 
support  and  growth  of  the  timber  until  it  was  taken  off.  The  deed  re- 
ferred to  could  not  affect  the  question  of  the  right  of  appellee  to  the 
standing  timber  on  the  150  acres,  and  was  properly  excluded. 

No  other  errors  are  assigned.    The  judgment  is  affirmed. 

Affirmed, 


J.  L.  nUGOIKS  V.  P.  B.  SSTNOLDS. 
Decided  June  27,  1908. 

1. — JuiUoe  Court  Judgment — ^Dlipogition  of  Iifnes— AppeUate  Jurlsdlotlon. 

A  Court  of  Civil  Appeals  has  no  jurisdiction  of  a  case  appealed  from  a 
Justice  Court  to  the  County  Court  and  from  that  court  to  the  Court  of  Ciyil 
Appeals  when  the  judgment  in  the  Justice  Court  does  not  dispose  of  a  counter- 
claim filed  and  urged  by  the  defendant  in  that  court. 

2. — ^Property — ^Abandonment  of — ^Losi  of  Title. 

Abandonment  of  property  divests  the  owner  of  his  title  therein,  and  one 
who  reduces  the  same  to  possession  after  such  abandonment,  is  not  guilty  of 
conversion. 


Stated. 

A  tenant  who  after  the  termination  of  his  lease  expressly  abandons  his 
ungathered  crop  to  the  use  of  the  landlord,  can  not  afterwards  recover  of  the 
landlord  the  value  of  the  same. 

4. — ^Tenant — ^Emblements. 

Under  the  doctrine  of  emblements  the  tenant  has  the  right  to  gather  the 
remnant  of  his  crop  even  though  his  lease  has  expired,  but  it  is  a  right  which 
he  must  assert  and  exercise  promptly. 

Appeal  from  the  District  Court  of  Clay  County.  Tried  below  before 
Hon.  S.  A.  Denny. 

Allen  &  Wantland  and  P.  M.  Stine,  for  appellant. 

Allen  £  Jones,  for  appellee. 

CONNER,  Chief  Justice. — Appellee  was  a  tenant  of  appellant,  and 
instituted  suit  in  the  Justice  Court  upon  an  account  aggregating  ninety- 
six  dollars.  Among  other  items  specified  was  one  of  forty  dollars  for 
"three-fourths  of  two  bales  of  cotton,  less  cost  of  picking.'*  The  land- 
lord, Euggins;  replied  with  a  counterclaim  aggregating  the  sum  of 
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$105.70.  In  the  Justice  Court  appellee  Beynoldfi  failed  to  recover^  and 
appealed  his  cause  to  the  County  Court  of  Clay  County.  The  trial  there 
resulted  in  a  general  verdict  for  appellee  in  the  sum  of  $45.93^  from 
which  this  appeal  has  been  prosecuted. 

On  a  former  day  of  the  term  the  appeal  was  dismissed,  because  the 
transcript  as  then  appearing  failed  to  show  a  disposition  in  the  Justice 
Court  of  appellant's  counterclaim,  but  since  that  time  the  record  has 
been  corrected  in  this  respect,  and  we  now,  therefore,  set  aside  the 
former  judgment  of  dismissal  and  proceed  to  determine  the  questions 
presented  by  the  assignments. 

Appellant  among  other  things  requested  the  following  special  charge, 
which  the  court  refused  to  give,  and  to  which  action  of  the  court  error 
is  assigned,  viz. :  "In  this  case  you  are  further  instructed  that  if  plain- 
tiffs tenancy  terminated  on  the  Ist  day  of  January,  1907,  and  if  there- 
after plaintiff  delivered  up  possession  of  the  rented  premises,  and  if  as 
to  any  part  of  the  cotton  plaintiff  had  grown  on  said  premises,  and  that 
then  remained  impicked,  plaintiff  abandoned  said  cotton  and  declared 
his  intention  not  to  pick  the  same,  and  that  defendant  might  turn  in  on 
it,  and  if  thereupon  defendant  hired  the  same  to  be  picked  and  sold 
the  same,  then  plaintiff  is  not  entitled  to  recover  any  part  of  the  pro- 
ceeds thereof.^* 

Appellee's  lease  terminated  January  1,  1907,  and  appellant  Huggins 
testified  in  substance  that  on  or  about  the  16th  day  of  January,  1907,  he 
went  to  see  appellee,  who  had  then  removed  from  the  witness's  place,  in 
order  to  get  the  unobstructed  use  of  the  rented  premises  for  pasturage, 
and  that  appellee  then  directed  him  "to  go  ahead  and  turn  in;  that  he, 
appellee,  was  not  going  to  pick  any  more  of  the  cotton;'*  that  it 'was  after 
this  that  appellant  caused  to  be  picked  and  sold  the  cotton,  the  proceeds 
of  which  was  sued  for  in  this  case. 

It  seems  to  be  well  settled  in  the  authorities  that  a  party  may  aban- 
don and  relinquish  his  right  to  property.  If  the  owner  sees  proper  to 
abandon  his  property  and  evidences  his  intention  by  an  act  legally  suf- 
ficient to  vest  or  divest  ownership,  why  may  he  not  do  so?  In  M'Goon  v. 
Ankeny,  11  111.,  558,  it  is  said,  quoting  from  the  head-note:  "A  party, 
considering  an  article  entirely  worthless,  casts  it  away,  intending  to 
abandon  it;  he  loses  his  title  to  it."  And  on  the  same  subject,  in  the 
case  of  Wyman  v.  Hurlburt,  40  Am.  Dec,  461,  the  Supreme  Court  of 
Ohio  says,  again  quoting  from  the  head-note:  "Abandonment  of  prop- 
erty divests  the  owner  of  his  title  therein,  and  the  finder  who  reduces 
the  same  to  possession  after  such  abandonment,  is  not  guilty  of  con- 
version." And  in  the  case  of  Davis  v.  Butler,  6  California,"  611,  the 
Supreme  Court  of  that  State  says,  quoting  from  the  head-note:  "An 
abandonment  of  property  determines  the  right  of  the  party  thereto 
from  the  date  of  the  act,  and  the  property  is  to  him  as  though  he  had 
never  owned  or  occupied  it."  And  the  right  to  so  abandon  property  is 
clearly  recognized  by  our  own  court,  as  may  be  seen  by  an  examination 
of  the  case  of  Dikes  v.  Miller,  24  Texas,  417.  So  that  it  would  seem  that 
appellant  would  not  be  liable  for  the  "three-fourths  of  two  bales  of  cot- 
ton" for  which  appellee  sued  if  he,  in  fact,  as  appellant  in  substance 
testified,  wholly  abandoned  it.  He  might,  under  certain  circumstances, 
notwithstanding  the  expiration  of  his  tenancy,  proceed  to  gather  the 
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remnant  of  his  crop.  See  unpublished  opinion  by  this  court  in  cause 
No.  6662,  Bowles  v.  Driver,  112  S.  W.,  440.  But,  if  so,  it  was  his  duty 
to  act  promptly  if  he  intended  to  claim  the  righ^  and,  having  declined 
to  do  his  duty  in  this  respect,  and  after  having  abandoned  tiie  cotton, 
if  he  did  so,  he  could  not  thereafter  sue  appellant  as  for  a  conveiBion 
thereof. 

We  find  no  other  error  in  the  proceedings  as  assigned,  but  are  unable 
to  say  from  the  verdict  of  the  jury  that  they  did  not  find  for  appellee 
for  the  item  mentioned,  and  the  judgment  must  accordingly  be  reversed, 
and  the  cause  remanded  for  the  error  of  the  court  in  refusing  said  spe- 
cial charge. 

Bevened  and  remanded. 


•  T.  MiTOHELL  BT  UZ.  V.  COKANOHB  COTTOK  OiL  GOICPAKY. 

Decided  June  27«  1908. 

1. — ^Kaiter  and  Berrant— Kaehinery — ObTtous  Banger. 

No  duty  rests  upon  a  master  to  warn  even  a  minor  of  the  ordinary  riab 
and  dangers  of  his  occupation  which  the  latter  actually  knows  and  appreciates, 
or  which  are  so  open  and  apparent  that  one  of  his  age  and  capacity  would, 
under  like  circumstances  by  the  exercise  of  ordinary  care,  know  and  appreciate 


8. — Same— Xlnon — ^Duty  to  Warn. 

The  duty  of  instructing  minors  as  to  the  dangers  of  their  employment  being 
predicated  upon  the  fact  that  without  such  warning  they  would  be  exposed  to 
avoidable  tlangers  of  which  they  are  presumably  ignorant,  it  follows  that  after 
they  have  been  properly  instructed  their  minority  will  usually  cease  to  be  a 
material  factor  in  aetermining  the  extent  of  the  master's  liability.  In  such 
cases  the  defenses  of  assumed  ride  and  contributory  negligence  will  be  as  avail- 
able against  them  aa  against  adults. 

8. — Same — Oaie  Stated. 

In  an  action  by  the  parents  against  an  oil  mill  company  for  damages  for 
the  death  of  their  minor  son  whose  clothing  was  caught  in  a  revolving  shaft 
near  his  place  of  duty,  evidence  considered,  and  held  to  justify  the  triid  court 
in  giving  a  peremptory  instruction  for  the  defendant. 

4. — Same— Waming^-Assnmption  of  Bisk. 

That  the  master's  machinery  might  have  been  arranged  in  a  leas  dangerous 
manner  is  immaterial  when  the  servant  has  been  sufllciently  instructed. 

Appeal  from  the  District  Court  of  Comanche  County.  Tried  below 
before  Hon.  N.  B.  Lindsey. 

J,  B.  Keith  and  0.  E.  Smith,  for  appellants. — ^The  master  is  in  duty 
bound  to  furnish  the  servant  with  a  reasonably  safe  place  in  which  to 
work,  having  regard  for  the  services  required,  the  age  and  discretion  of 
the  servant,  and  if  the  master  fails  in  this  duty,  and  the  servant  is  in- 
jured thereby,  the  master  is  liable,  and  proof  of  such  liability  may  be 
suflficiently  shown  by  the  circumstances  of  the  injuiy.  Gulf,  C.  &  S.  P. 
By.  V.  Wood,  63  S.  W.,  165 ;  McCray  v.  Galveston,  H.  &  S.  A.  By.  Co., 
34  S.  W.,  96,  97 ;  Missouri,  K.  &  T.  By.  Co.  v.  Crowder,  55  S.  W.,  380; 
Wells,  Fargo  Express  Co.  v.  Page,  68  S.  W.^  628* 


1908.']  MlTCHBLL  T.   GOHANOHB   COITON   OiL  Co.  507 

The  master  is  under  legal  obligation  to  adequately  warn  the  servant 
of  the  danger  of  his  employment  where  there  are  dangers,  when  the  serv- 
ant, on  account  of  his  youth,  inexperience  and  indiscretion,  does  not 
apprehend  the  danger,  and  this  the  master  is  bound  to  do,  even  though 
the  danger  be  open,  and  a  failure  to  so  warn,  if  same  be  the  proximate 
cause  of  the  injury,  is  negligence,  for  which  the  master  is  liable,  and  in 
this  case  the  court  erred  in  withdrawing  this  issue  from  the  jury.  Texas 
ft  Pac.  Ry.  Co.  v.  Brick,  83  Texas,  598,  on  what  is  adequate  warning  and 
instructions;  Greenville  Cotton  Oil  Company  v.  Harkey,  48  S.  W.,  1005. 

Where  the  facts  show  prima  facie  that  the  negligence  of  the  master 
was  the  cause  of  the  injury  to  the  servant,  who,  on  account  of  his  youth 
and  indiscretion,  did  not  appreciate  the  danger,  and  that  the  danger  was 
open  to  observation,  the  question  as  to  whether  deceased  assumed  the 
risk  or  whether  the  injury  was  caused  by  his  own  negligence  should  be 
submitted  to  the  juiy. 

BaJeer  &  Thomas  and  G,  B.  Ooodson,  for  appellee. 

PBESLEB,  Absooiatb  Justiob. — This  was  a  suit  by  appellants,  as 
the  father  and  mother- of  Wylie  Mitchell,  for  damages  on  account  of  the 
death  of  said  Wylie,  which  is  alleged  by  them  to  have  been  brought 
about  by  reason  of  the  negligence  of  appellee  while  their  said  son  was  in 
its  employ. 

It  was  alleged  that  plaintiffs'  son  was  nineteen  years  of  age,  and  was 
killed  while  in  the  discharge  of  his  duties  to  defendant,  said  duty  being 
alleged  to  have  consisted  in  operating  a  sewing  machine  which  was  used 
in  connection  with  the  machinery  of  defendant  for  pressing  cotton  seed. 

The  acts  of  negligence  which  were  claimed  as  the  proximate  cause  of 
the  death  were:  (a)  In  appellee  failing  to  provide  deceased  with  a  rea- 
sonably safe  place  to  work,  in  that  he  was  required  to  perform  his 
duties  in  close  proximity  to  a  rapidly  revolving  line  shaft,  strung  with 
belts  and  pulleys  which  were  unguarded;  (b)  in  appellee  failing  to  warn 
and  in  not  giving  deceased  adequate  warning  of  the  dangers  of  his  em- 
ployment; (c)  in  appellee's  failure  to  guard  said  line  shaft  and  pulleys; 
(d)  in  appellee's  arrangement  of  the  machinery  at  which  deceased  was 
required  to  work,  which  was  claimed  to  have  been  negligently  arranged. 

Appellee  answered  by  general  exception,  general  denial  and  defense 
of  assumed  risk  and  contributory  negligence. 

A  trial  before  the  jury  resulted  in  the  court,  on  motion  of  appellee, 
giving  the  jury  a  peremptory  instruction  to  find  for  the  appellee  com- 
pany and  in  the  court  declining  to  give  certain  charges  requested  by  ap- 
pellants. The  verdict  and  judgment  was  for  the  company,  and  the  ap- 
pellants duly  excepted  to  this  action,  order  and  ruling  of  the  court  and 
judgment,  and  give  notice  of  appeal  to  this  court,  and  here  now  present 
their  appeal  upon  the  following  assignments  of  error. 

Appellants'  first  assignment  of  error  complains  of  the  court's  action 
in  giving  the  peremptory  instruction  to  the  jury  to  return  a  verdict  for 
the  defendant,  and  is,  in  our  opinion,  decisive  of  the  case.  It  appears 
from  the  evidence  that  the  son  of  appellants,  a  young  man  nineteen 
years  of  age,  had  been  employed  for  some  two  and  one-half  or  three 
months  by  tiie  appellee  during  the  season  preceding  his  death;  that 
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during  the  time  referred  to  he  had  worked  for  the  greater  part  of  the 
time  in  the  same  place  and  at  the  machine  where  his  death  oc- 
curred^ and  was  necessarily  familiar  with  the  danger  incident  to  the 
place  and  character  of  his  employment;  that  is^  the  danger  of  coming 
in  contact  with  the  line  shaft  that  was  being  operated  two  and  one-half 
or  three  feet  in  his  rear,  and  the  pulleys  thereon  and  the  belt  running 
from  said  line  shaft  to  the  sewing  machine  which  he  was  operating,  it 
appearing  that  he  was  a  young  man  of  at  least  average  intelligence  and 
capacity  to  understand  and  appreciate  danger  that  was  open  and  patent, 
and  that  a  person  of  ordinary  intelligence,  and  no  experience,  even 
would  take  cognizance  of.  It  further  appears  that  when  he  commenced 
working  for  appellee  several  months  preceding  his  death,  appellee's 
manager,  one  Coleman,  warned  him  of  the  danger  incident  to  his  em- 
ployment, and  instructed  him  to  be  very  careful  about  the  machinery, 
and  to  be  sure  and  not  come  in  contact  with  the  shaft  or  pulleys,  or  any- 
thing of  the  kind  that  he  might  get  hurt  in.  This  witness  testified :  "I 
am  foreman  of  the  Comanche  Cotton  Oil  Mill  Co.  I  have  been  foreman 
since  it  started,  in  December,  1904.  .  .  .  My  duties  are  to  look 
after  the  men  that  are  employed  in  the  mill  and  keep  up  the  mechanical 
end  of  the  business,  and  look  after  it  in  general  ...  I  remember 
the  plaintiff's  son,  Wylie  Mitchell.  He  worked  at  the  mill  some.  Wylie 
is  dead.  He  died  the  first  of  October — ^this  October  a  year  ago.  I  was 
not  present  right  at  the  time  of  his  injury,  but  was  there  immediately 
afterwards.  I  was  in  the  engine  room  when  they  told  me  that  he  was 
hurt.  .  .  .  Mr.  Mitchell  was  sitting  up  a  little  west  of  where  the 
sewing  machine  sat — ^between  the  machine  and  shaft  about  middle  ways, 
I  suppose.  His  face  was  towards  the  west,  and  he  was  sitting  flat  on 
the  ground.  ...  He  was  holding  the  stub  of  his  left  arm  in  his 
right  hand  when  I  got  to  him.  .  .  .  His  clothing  were  wrapped 
around  the  pulley  on  the  shaft  that  runs  the  sewing  machine.  The  line 
shaft  was  in  motion.  I  think  the  shaft  is  in  the  neighborhood  of  forty 
feet  long.  Its  diameter  is  2  7-16  inches.  The  diameter  of  the  pulley  is 
between  five  and  six  inches.  There  are  other  pulleys  on  the  shaft,  but 
just  one  near  this  machine.  The  others  are  several  feet  away.  There 
is  one  east  of  where  the  machine  was  and  several  west  of  it.  The  shaft 
and  pulleys  were  not  protected  in  any  way  by  guards.  That  could  not 
be  done  practically.  It  could  not  be  done  for  the  simple  reason  that  we 
have  to  have  access  to  those  shafts  and  pulleys  for  the  purpose  of  throw- 
ing off  and  putting  on  belts.  If  there  was  a  shield  at  all  it  would  have 
to  be  perfectly  tight  or  it  would  wind  up,  and  it  would  not  be  practical 
to  fix  it  that  way.  In  all  modem  machinery  the  shaft  is  put  up  about 
a  man's  waist  in  the  basement.  They  are  not  put  up  about  the  ceiling 
in  modem  mills.  The  main  line  shaft  is  overhead,  and  this  shaft  is  just 
a  countershaft  that  drives  the  linters.  It  is  not  the  main  shaft  at  all. 
We  had  the  machine  arranged  the  best  we  could.  ...  A  man  has 
to  come  in  contact  with  the  pulley  in  throwing  the  belt,  I  don't  care  how 
large  the  room  is  nor  how  far  off  the  machine  is  from  the  shaft.  In 
throwing  the  belt  we  always  used  a  stick  or  screw-driver.  We  never  put 
our  hands  on  the  belt.  I  think  I  employed  this  young  man,  if  I  remem- 
ber correctly.  I  gave  him  instructions  the  year  before,  but  do  not  re- 
member that  I  did  last  year.    He  worked  for  the  mill  about  a  half  sea- 
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son — two  and  a  half  or  three  months — ^in  the  season  of  1905.  We  run 
that  season  about  five  and  a  half  or  six  months.  Yes^  I  instructed  him 
the  first  year.  I  instructed  him  to  be  very  careful  about  the  machinery, 
and  to  be  sure  and  not  come  in  contact  with  any  of  the  shafts  or  pulleys, 
or  anything  of  the  kind  that  he  might  get  hurt  in.  .  .  .  The  belt 
running  from  the  shaft  to  the  machine  was  a  cross  belt.  When  the  ma- 
chine was  not  in  operation  we  could  leave  the  belt  on  or  throw  it  off. 
We  sometimes  took  it  oflf  and  hung  it  up.  I  don't  remember  that  I  in- 
structed Wylie  about  the  machine  at  that  time.  I  think  I  have  in- 
structed him  to  take  it  off  and  hang  it  up  when  the  machine  was  not 
running.  It  was  our  custom  to  leave  it  on,  but  it  didn't  make  any  par- 
ticular difference.  That  was  the  first  day  we  operated  the  machine  that 
year — the  first  day  the  mill  was  run  that  season.  I  did  not  furnish  the 
young  man  with  a  stick  that  day,  but  we  kept  the  screw-driver  there  in  the 
drawer  all  the  time.  I  think  the  screw-driver  is  about  fourteen  inches 
long.  The  handle  is  about  four  inches  long.  ...  I  think  it  was 
there  in  the  drawer  when  the  young  man  got  hurt.  Yes,  it  was  there  to 
keep  the  screws  in  shape,  but  numbers  of  times  the  young  man  has  seen 
me  throw  the  belt  with  the  screw-driver.  When  I  was  teaching  him  all 
about  it  I  would  use  the  screw-driver  in  throwing  the  belt  all  the  time. 
The  screw-driver  is  round  up  to  pretty  close  to  the  end,  and  then  it  is 
flat,  so  it  will  go  in  the  heads  of  the  screws.  The  stick  that  we  used  was 
from  ten  to  fourteen  inches  long;  it  was  just  a  small  belt,  and  most  any- 
thing would  throw  it.  .  .  .  Wylie  Mitchell  began  working  for  the 
oil  mill  in  1905.  He  worked  right  close  to  three  months  at  this  particu- 
lar work.  The  machine  is  constructed  just  like  an  ordinary  sewing  ma- 
chine, only  it  is  on  a  larger  scale.  It  is  a  Singer  machine  .  •  .  The 
machine  is  perfectly  naked  and  visible  to  the  eye — ^nothing  to  obstruct 
it  from  the  view.  It  is  located  on  a  table  .  .  .  The  shaft  runs 
through  the  arm  and  the  pulley  is  on  the  end  of  the  shaft  .  .  .  The 
belt  connects  with  the  line  shaft.  The  shaft  extends  clear  across  the 
room.  It  is  about  four  and  a  half  feet  from  the  floor.  .  .  .  This  ac- 
cident occurred  about  twelve  o'clock  in  the  daytime.  It  was  a  bright, 
sunshiny  day — ^the  day  this  thing  happened.  There  are  four  windows 
in  that  room,  one  right  in  front  of  the  machine.  The  basement  is  not 
over  two  feet  in  the  ground.  The  windows  in  the  basement  are  solid, 
and  are  over  three  feet  wide.  There  are  four  windows  and  one  door.  I 
have  tested  it,  and  I  can  read  fine  print  there  in  the  basement  on  a  day 
like  this.  Can  read  it  at  the  place  the  machine  was  being  operated. 
.  .  .  There  is  a  globe  to  an  electric  light  right  above  the  machine. 
The  mill  generates  the  electricity  that  they  use.  It  can  be  turned  on  at 
all  times  when  the  mill  is  running.  My  opinion,  based  on  my  experience 
with  mills,  is  that  we  have  one  of  the  safest  plants  that  can  be  built.  We 
did  not  regard  the  machine,  and  the  manner  in  which  it  was  run  with 
the  shaft  and  belt,  as  being  any  danger  whatever.  We  did  not  regard 
the  operation  of  it  as  a  dangerous  work  at  all.  It  is  the  simplest  piece 
of  machinery  about  the  mill,  and  we  regard  it  as  being  one  of  the  safest 
places  to  work  about  the  oil  mill.  ...  Of  course,  there  is  danger 
in  getting  in  a  shaft  wherever  it  may  be,  and  a  man  with  loose  clothing 
on  may  get  caught  on  a  pulley  or  set-screw  on  a  shaft.  Of  course,  it 
would  be  dangerous  if  a  man  should  get  into  one  of  them.^^ 
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No  eye-witness  testified  to  the  accident  that  resulted  in  the  death  of 
deceased.  Neither  did  the  deceased  make  any  statement  as  to  the  man- 
ner in  which  the  injury  occurred.  The  evidence  of  plaintiffs'  other  two 
witnesses,  D.  J.  Barker  and  J.  M.  Slayton,  did  not  differ  in  any  material 
respect  and  upon  any  material  issue  from  that  of  the  witness  Coleman. 
These  three  witnesses  are  all  who  testified  in  the  case  with  reference  to 
the  location  of  the  machinery,  the  manner  of  operating  it  and  the  occur- 
rence of  the  injury. 

While  not  material  to  the  conclusion  reached  by  us,  it  may  be  doubted 
under  many  authorities  whether  it  was  necessary  and  incumbent  upon 
the  master  in  this  case  to  give  notice  or  warning  of  danger  at  all,  the 
danger  to  which  deceased  was  exposed  was  so  open  and  manifest  to  a 
person  of  his  intelligence  and  to  a  person  of  ordinary  observation,  and 
could  only  arise  by  his  carelessly  and  unnecessarily  coming  in  contact 
with  the  machinery,  line  shaft  and  pulleys,  the  operation  of  which  was 
open  to  the  observation  of  anyone ;  but  if  it  be  conceded  that  such  warn- 
ing was  necessary,  we  are  of  the  opinion  that  he  was  sufficiently  warned 
and  instructed  by  appellee's  manager  a  few  months  before,  upon  first 
being  employed  by  him,  and  it  does  not  appear  that  it  was  incumbent 
upon  the  manager  to  repeat  the  warning  originally  given,  as  the  con- 
tinued employment  and  experience  in  the  position  and  about  the  ma- 
chinery made  the  danger  of  coming  in  contact  with  the  machinery  bet- 
ter known  to  him,  and  obviated  the  necessity  of  further  and  repeated 
warnings. 

The  authorities,  both  in  this  and  other  States,  are  uniformly  to  the 
effect  that  no  duty  rests  upon  the  master  to  notify  even  a  minor  of  the 
ordinary  risks  and  dangers  of  his  occupation,  which  the  latter  actually 
knows  and  appreciates,  or  which  are  so  open  and  apparent  that  one  of 
his  age  and  capacity  would,  under  like  circumstances,  by  the  exercise 
of  ordinary  care,  know  and  appreciate,  as  stated  in  the  case  of  Truntle 
V.  North  Star  Woolen  Mills  Co.,  57  Minn.,  52;  68  N.  W.,  832.  In 
Ciriack  v.  Merchants*  Woolen  Co.,  146  Mass.,  182,  recovery  was  denied 
for  an  injury  received  by  a  boy  of  twelve  whose  person  came  into  contact 
with  exposed  gearing.  The  position  taken  was  that,  in  the  absence  of 
anything  to  show  the  contrary,  the  boy  must  be  assumed  to  have  the  in- 
telligence and  understanding  usual  with  boys  of  that  age,  and  that  this 
assumption  involved  the  further  one  that  he  was  well  aware  of  the  dan- 
ger which  caused  the  injury,  and  that  no  instruction  could  have  been 
given  him  which  would  have  afforded  larger  measure  of  knowledge  than 
that  with  which  he  was  chargeable.  In  Buckley  v.  Qutta  Percha  &  Rub- 
ber Mfg.  Co.,  113  N.  Y.,  540,  it  was  held  that  a  child  of  twelve  who, 
after  helping  operate  a  machine  for  only  three  days,  slipped  while  at- 
tempting to  put-  a  cylinder  in  place,  and  in  throwing  out  his  hand  to 
save  himself,  brought  it  into  contact  with  a  cogwheel,  could  not  recover 
on  the  ground  that  he  had  received  no  instruction  as  to  the  danger.  In 
White  V.  Wittemann  Lithographic  Co.,  131  N.  Y.,  631,  it  was  assumed 
that  a  boy  of  thirteen  understood  the  danger  of  getting  his  hand  caught 
in  cogs,  and  as  stated  by  Labatt,  in  his  work  on  Master  and  Servant, 
the  duty  of  instructing  minors,  being  predicated  upon  the  fact  that 
without  such  instruction  they  would  be  exposed  to  avoidable  dangers  of 
which  they  are  presumably  ignorant,  it  follows  that,  after  they  have 
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been  properly  instructed,  their  minority  will  nsnally  cease  to  be  a  ma- 
terial factor  in  estimating  the  extent  of  the  employers'  liability.  In 
other  words,  the  defense  of  assumption  of  risk  and  contributory  negli- 
gence will  then  be  available  against  them  if,  under  the  same  circum- 
stances, these  defenses  would  have  been  available  against  adults.  That 
the  business  might  have  been  carried  on  in  a  less  dangerous  manner  is 
a  circumstance  quite  immaterial  where  the  servant  has  been  sufficiently 
instructed.    See  1  Labatt  on  Master  and  Servant,  art.  251. 

We  are,  therefore,  of  the  opinion  that  the  court  did  not  err  in  giving 
the  jury  peremptory  instruction  in  this  case  to  return  a  verdict  for  the 
defendant,  and  that  this  case  should  be^  and  the  same  is,  hereby  in  all 
things  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Emma  Pabham  v.  Pobt  Wokth  &  Denveb  City  Railway  Company. 

Decided  June  27«  1908. 

1. — Charge— 2>ltooyered  Peril. 

In  an  action  against  a  railroad  company  for  damages  for  the  death  of 
plaintiff's  husband  and  minor  child,  charge  upon  the  issue  of  discovered  peril 
considered,  and  held  not  subject  to  the  criticism  that  it  excused  the  defendant 
from  employing  all  the  means  at  hand  to  avoid  inflicting  the  injury  after  hav- 
ing discovered  the  peril  of  the  deceased. 

8. — Charge— Trndisputed  Fact — Submission  as  Issue. 

The  failure  of  the  court  to  assume  as  true  an  undisputed  fact  and  the 
submission  of  the  fact  as  a  question  for  the  jury  to  pass  upon  is  not  necessarily 
reversible  error  when  the  court  does  not  authorize  a  finding  against  the  ap- 
pellant if  such  fact  be  not  found. 

S. — ^Negligence — ^BiscoTcred  Peril — ^Eifort  to  Preyent. 

A  mere  failure  on  the  part  of  a  railroad  employe  to  use  the  means  at  hand 
to  prevent  an  injury  is  not  actionable  unless  their  use  could  reasonably  and 
probably  have  prevented  the  injury. 


Stated. 

Where  a  father,  temporarily  insane,  stood  upon  a  railroad  track  at  night 
and  held  his  t>vo  minor  children  there  with  him  until  struck  by  a  rapidly 
approaching  train,  evidence  upon  the  issue  of  discovered  peril  considered,  and 
held  to  support  a  judgment  for  the  railroad  company. 

Appeal  from  the  District  Court  of  Childress  County.  Tried  below 
before  Hon.  S.  P.  Huff. 

L.  C,  Barrett,  J,  A.  Templet  on  and  Joseph  Aynesworth,  for  appel- 
lant.— If  an  engineer  operating  a  train  discovers  persons  in  front  of  the 
train  on  the  track,  and  that  such  persons  can  not  or  will  not  probably 
leave  the  track,  it  is  his  duty  to  stop  the  train  in  order  to  avoid  injury 
if  it  can  be  done  by  the  use  of  the  means  at  hand  without  injury  to  the 
train,  and  the  discovery  that  the  persons  on  the  track  can  not  or  will  not 
leave  it  will  not  exempt  the  defendant.  International  &  G.  N.  By.  Co.  v. 
Munn,  46  Texas  Civ.  App.,  276. 

Spoonta,  Thompson  &  Barwise,  Fires  &  Diggs  and  J.  M.  Chambers, 
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for  appellee. — Though  the  jury  should  find  that  the  engineer  failed  to 
use  all  the  means  at  hand  to  prevent  the  injury  after  he  discovered  the 
peril  of  the  parties^  yet  such  failure  alone  would  not  render  defendant 
liable  unless  the  failure  was  negligence.  Austin  &  N.  W.  Ry.  Co.  v. 
McSween,  32  S,  W.,  376;  Austin  &  N.  W.  Ry.  Co.  v.  McElmurray,  25 
S.  W.,  324;  San  Antonio  &  A.  P.  Ry.  Co.  v.  MoMillan,  102  S.  W.,  103; 
International  &  G.  N.  Ry.  Co.  v.  McDonald,  76  Texas,  41. 

SPEERy  Associate  Justice. — Emma  Parham  for  herself,  and  for  the 
benefit  of  her  minor  children,  brought  this  suit  against  Fort  Worth  & 
Denver  City  Railway  Company  to  recover  damages  for  the  death  of  her 
husband,  C.  A.  Parham,  and  a  minor  son,  Riley  Parham,  and  for  in- 
juries to  another  minor  son,  Lawrence  Parham,  the  two  being  killed  and 
the  third  injured  by  one  of  the  passenger  trains  of  the  defendant  run- 
ning over  them  in  the  night  time.  The  negligence  relied  on  was  that  of 
the  operatives  of  the  defendant  company's  train  in  not  averting  the  ac- 
cident after  having  discovered  the  peril  of  the  deceased  persons.  There 
was  a  verdict  for  the  defendant,  and  the  plaintiff  has  appealed. 

The  portions  of  the  charge  most  seriously  attacked  are  as  follows : 

"2d.  The  defendant  company  was  entitled  to  its  railway  track  for 
its  trains  to  run  upon,  and  its  servants  and  agents  in  charge  of  running 
the  train  had  the  right  to  act  upon  the  presumption  that  the  right  of 
way  for  trains  would  be  respected  by  persons  thereon.  This,  however, 
would  not  excuse  the  running  upon  or  over  persons  upon  the  track.  It 
was  the  duty  of  the  servants  and  agents  of  the  defendant,  running  trains 
upon  its  track,  at  all  times  to  keep  a  lookout,  and  if  persons  were  seen 
upon  the  track,  and  in  danger,  to  check  up,  halt  or  stop  the  train,  if  it 
could  be  done  by  the  exercise  of  ordinary  care,  and  by  the  use  of  ordinary 
means,  to  avoid  inflicting  injury  upon  such  persons. 

"3d.  You  are  instructed  that  it  is  the  duty  of  a  railway  engineer  to 
nse  all  the  means  within  his  power,  consistent  with  the  safety  of  the 
train,  to  prevent  injuring  persons  upon  the  track,  as  soon  as  he  may 
realize  from  the  facts  then  within  his  knowledge  that  such  persons 
thereon  would  not  probably  leave  the  track.  And,  under  the  facts  in 
this  case,  it  became  the  duty  of  the  engineer  to  use  all  the  means  under 
his  control,  consistent  with  the  safety  of  the  train,  to  prevent  the  injury 
of  the  deceased,  C.  A.  Parham  and  Riley  Parham,  and  of  Lawrence 
Parham,  or  to  have  lessened  the  injury  to  them,  so  soon  as  he  realized, 
if  he  did  so,  from  the  facts  within  his  knowledge,  that  said  parties 
would  not  or  probably  could  not  leave  the  track. 

"4th.  Now,  if  you  shall  find  and  believe  from  a  preponderance  of 
the  evidence  before  you  that  C.  A.  Parham  and  his  two  sons,  Riley  Par- 
ham and  Lawrence  Parham,  were  on  the  defendant's  railway  track  at 
the  time  and  place  mentioned  in  the  plaintiff's  petition,  and  that  the  said 
Parham  was  holding  his  said  sons  on  said  track,  as  alleged  in  the  plain- 
tiffs petition,  and  you  shall  find  that  the  said  Parham  and  his  two  sons 
were  run  down  and  over  by  the  engine  and  train  of  the  defendant,  and 
that  C.  A.  Parham  or  Riley  Parham  were  killed,  or  Lawrence  Parham 
injured,  and  you  further  find  that  the  engineer  of  the  defendant  in 
charge  of  said  train  saw  and  knew  that  said  parties  were  on  said  track, 
and  that  he  realized  from  facts  within  his  knowledge  that  said  parties 
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were  in  peril,  and  could  not,  or  probably  would  not,  leave  the  track,  and 
tiiat  he  did  not  then  use  all  the  means  within  his  power,  consistent  with 
the  safety  of  the  train,  to  prevent  injuring  said  parties,  and  you  find 
that  Buch  acts,  if  any,  on  the  part  of  the  engineer,  or  bis  failure  to  act, 
if  he  did  so  fail,  was  negligence,  which  proximately  caused  the  injuries 
to  said  parties,  or  either  of  them,  as  aforesaid,  then,  in  case  you  so  find, 
you  should  find  for  the  plaintiff  under  the  rules  given  you  as  to  the 
measure  of  damages. 

^?f,  however,  you  shall  find  that  the  engineer  in  charge  of  said  train 
used  all  the  means  within  his  power,  consistent  with  the  safety  of  his 
train,  to  stop  or  lessen  the  speed  thereof  in  time  to  prevent  the  injuries 
to  the  parties,  as  soon  as  he  realized  from  the  facts  within  his  knowledge 
the  peril  of  said  parties,  or  that  they  probably  would  not  or  could  not 
leave  the  track,  if,  in  fact,  he  did  realize  the  same;  or  if  you  find  that  he 
was  not  negligent,  then  you  should  find  for  the  defendant,  and  so  say 
by  your  verdicf 

The  second  paragraph,  even  though  it  stood  alone,  would  hardly  be 
subject  to  the  criticism  that  it  excused  the  defendant  company  from  em- 
ploying all  the  means  at  hand  to  avoid  infiicting  the  injury  after  hav- 
ing discovered  the  peril  of  the  deceased  Farham  and  his  children,  but  it 
is  perfectly  apparent,  in  connection  with  the  paragraph  immediately  fol- 
lowing, that  the  jury  could  not  have  so  understood  it.  They  are  there 
expr^sly  told  that  it  was  the  duty  of  the  engineer  to  use  all  of  the  means 
under  his  control,  consistent  with  the  safety  of  the  train,  to  prevent  the 
injuiy  after  having  discovered  the  perilous  situation  of  the  parties. 

It  is  objected  that  in  the  fourth  paragraph  of  the  charge  the  court 
should  have  assumed  that  the  deceased,  C.  A.  Parham,  was  holding  his 
two  little  boys,  Lawrence  and  Biley,  by  their  hands  in  front  of  the  ap- 
proaching train  at  the  time  of  the  said  accident,  since  such  was  the  un- 
disputed testimony,  instead  of  submitting  such  question  to  the  deter- 
mination of  the  juiy.  But  if  such  fact  can  be  said  to  have  been  indis- 
putably established,  it  nevertheless  does  not  follow  that  the  court's  fail- 
ure to  assume  it  to  be  true  in  the  charge  would  be  error,  because  the 
charge  nowhere  authorizes  a  finding  against  appellant,  if  such  fact  be 
not  found.  The  cases  of  Texas  &  Pac.  By.  Co.  v.  McCoy,  90  Texas, 
264,  and  Gulf,  C.  &  S.  F.  By.  Co.  v.  Bowland,  90  Texas,  365,  cited  by 
appellant,  are  therefore  not  in  point.  See  Houston  &  T.  C.  B.  B.  Co.  v. 
Johnson,  103  S.  W.,  239,  and  Cliicago,  B.  I.  &  P.  By.  Co.  v.  Hugh  John- 
son, on  motion  for  rehearing  in  this  court.    (Ill  S.  W.,  758.) 

The  fourth  paragraph  of  the  charge  is  the  subject  of  further  criti- 
cisms, but  we  find  no  merit  in  them.  The  expression,  ^^and  (said  par- 
ties) could  not,  or  probably  would  not,  leave  the  track,**  is  but  an  ex- 
planation by  the  court  of  what  is  meant  by  peril;  and  the  further  re- 
quirement therein,  that  appellee's  failure,  on  the  part  of  its  engineer,  to 
use  all  the  means  at  hand  after  discovering  the  peril  to  prevent  the  in- 
jury should  be  negligence,  is  proper,  since  it  can  not  be  said  that  mere 
failure  to  use  the  means  at  hand  is  actionable  unless  their  use  could 
reasonably  have  prevented  the  accident.  In  other  words,  whether  or  not 
a  failure  on  the  part  of  appellee's  engineer  to  use  the  means  at  hand  to 
check  his  train,  or  lessen  its  speed,  was  negligence,  depends  upon  the 
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farther  question  of  whether  or  not^  by  the  ezerciBe  of  such  diligence,  he 
conld  probably  have  prevented  the  injury. 

Neither  the  appellant's  pleadings  nor  the  evidence  justified  the  sub- 
mission of  appellant's  special  charge  No.  1  upon  the  issue  of  failure  to 
discover  the  peril  of  the  killed  and  injured  persons  by  reason  of  the  ex- 
cessive and  dangerous  rate  of  speed  at  whidi  appellee's  train  was  mov- 
ing. At  most,  tiie  evidence  shows  the  train  to  have  been  running  at  the 
rate  of  thirty-five  or  forty  miles  per  hour,  but  there  is  nothing  in  the 
evidence  to  suggest  that  this  was  an  excessive  or  dangerous  rate  of  speed 
for  a  passenger  train,  such  as  appellee's  was.  The  accident  did  not  occur 
at  a  crossing,  nor  at  any  other  place  where  persons  on  the  track  might 
reasonably  be  expected  to  be  found. 

Nor  did  the  evidence  call  for  the  giving  of  special  charges  Nos.  6  and 
7,  requested  by  appellant,  upon  the  issue  of  negligence  in  failing  to 
sooner  discover  the  peril  of  the  father  and  children. 

The  last  assignment  complains  of  the  insufSciency  of  the  evidence  to 
support  the  verdict.  We  have  carefully  examined  the  testimony,  and 
have  reached  the  conclusion  that  the  verdict  of  the  jury  is  fully  sus- 
tained by  the  record.  Lamentable  as  the  accident  was,  it  undoubtedly 
was  not  due  to  any  negligence  upon  the  part  of  appellee.  The  deceased 
father,  together  with  his  two  little  boys,  had  started  to  Childress,  some 
eight  miles  distant,  on  the  night  of  the  accident,  walking  along  appel- 
lee's tracks,  meeting  its  northbound  passenger  train.  The  father,  who 
was  shown  to  be  temporarily  insane — res  ipsa  loquitur — ^instead  of  leav- 
ing the  track  on  the  approach  of  the  train,  as  anyone  reasonably  would 
have  been  expected  to  do,  held  the  little  boys  on  the  track  until  they 
were  run  over,  and  he  himself  and  one  of  the  children  were  killed  and 
the  other  seriously  injured.  It  would  not  reasonably  have  been  antici- 
pated by  appellee's  engineer  that  the  deceased,  knowing  full  well  of  the 
approach  of  the  train,  would  not  leave  the  track  in  time  to  avoid  an  in- 
jury. His  act  was  that  of  a  madman,  and  not  of  a  sane  person.  We 
find  nothing  in  the  evidence  indicating  that  appellee's  operatives  could 
have  done  more  than  was  done  to  avoid  the  accident.  At  least,  the  ver- 
dict in  these  respects  is  supported  by  the  testimony. 

The  judgment  of  the  District  Court  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Dallas  Brbwery  v.  Holhbs  Brothebs  bt  al. 

Decided  June  27«  1908. 

1. — ^Aoooimt— Illegal  Coniideratlon. 

An  account  for  intoxicating  liquor  sold  in  a  local  option  county  to  be 
retailed  in  such  county,  and  which  account  was  to  be  paid  witii  money  dc^'ived 
from  the  sale  of  said  liquor,  can  not  be  collected  by  law. 

S. — ^Locality — Judicial  Knowledge. 

The  courts  will  take  judicial  notice  of  the  local  diyisions  of  the  coimtrj, 
as  States,  counties,  cfties,  towns,  and  the  like,  so  far  as  political  government  is 
concerned  or  affected,  and  of  the  relative  positions  of  such  local  divisions,  bttt 
they  will  not  take  notice  that  particular  places  are,  or  are  not,  in  particular 
counties,  unless  such  place  is  the  county  seat  of  the  county. 
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S.— Intozioatiiiff  Liquor — Judicial  Knowledge. 

The  courts  can  not  take  judicial  knowledge  that  an  article  sold  as  ''beer" 
is  an  intoxicating  liquor.  It  is  only  such  well  known  beTera^es  as  whisky, 
brandy,  gin  and  the  like,  that  the  courts  judicially  know  to  be  intoxicating. 

Appeal  from  the  County  Court  of  Wood  County.  Tried  below  before 
Hon.  J.  0.  Bouse. 

E.  A.  Tharp,  for  appellant. 

Bozeman  &  Campbell,  for  appelliees* 

BOOKHOUT,  AssocLA^TE  Justice. — ^Appellant,  Dallas  Brewery,  on 
July  15,  1907,  filed  this  suit  in  the  County  Court  of  Wood  County, 
Texas,  against  the  appellees.  Holmes  Brothers  and  J.  0.  Bobertson,  on 
a  sworn  account  to  recover  a  balance  due  in  the  sum  of  $528,  which  was 
alleged  to  be  a  balance  due  to  appellant  by  appellees  for  goods,  wares  and 
merchandise  sold  and  delivered  to  defendants,  with  such  other  proper 
and  necessary  allegations  in  a  suit  to  recover  the  balance  due  on  a  sworn 
account,  whereby  the  defendants  were  liable.  On  October  7,  1907,  the 
defendants  Holmes  Brothers  answered  by  general  demurrer,  general  de- 
nial, and  the  defendant  W.  F.  Holmes  filed  a  sworn  plea  denying  a 
partnership  as  to  Holmes  Brothers,  the  plaintiff  having  alleged  in  its 
original  petition  a  partnership  as  to  the  defendants  C.  C.  and  W.  F. 
Holmes.  On  October  23,  1907,  the  defendants  C.  C.  and  W.  F.  Holmes 
further  answered,  C.  C.  Holmes  by  an  amended  original  answer,  and 
specially  pleading  illegality  of  the  sale  by  plaintiff  to  himself,  that  the 
sale  was  of  intoxicating  liquors,  to  be  by  him  retailed  in  local  option 
territory,  and  of  which  fact  the  plaintiff  had  knowledge,  wherefore  the 
sale  was  void,  etc.  W.  F.  Holmes  adopted  the  answer  of  C.  C.  Holmes. 
The  plaintiff,  on  October  23,  1907,  filed  a  denial  of  all  of  said  special 
answer,  and  dismissed  as  to  the  defendant  J.  0.  Bobertson.  Upon  a 
trial  of  the  cause  before  the  court  a  judgment  was  rendered  that  the 
plaintiff  take  notiiing  by  this  suit,  and  that  the  defendants  recover  of 
the  plaintiff  their  costs,  to  which  judgment  the  plaintiff  excepted,  and 
in  due  time  perfected  an  appeal  to  this  court. 

Opinion. — It  is  contended  under  the  first  and  second  assignments  of 
error  that  the  court  erred  in  not  rendering  judgment  in  this  case  for 
the  plaintiff,  Dallas  Brewery,  against  the  defendant  C.  C.  Holmes  for 
$528,  the  amount  sued  for,  because  said  defendant  C.  C.  Holmes  admit- 
ted on  the  trial  of  the  cause  that  he  was  indebted  to  the  plaintiff  for 
said  amount  of  money,  and  had  once  offered  the  plaintiff  a  tract  of  land 
in  payment  The  defendant  C.  C.  Holmes  testified  as  follows:  *'I  owe 
the  Dallas  Brewery  $528  on  this  account.  I  offered  to  give  them  a  piece 
of  land  in  payment."  He  further  stated  that  he  ordered  t^e  goods  from 
plaintiff  and  had  paid  part  of  it.  If  the  consideration  of  the  account 
was  intoxicating  liquors,  sold  by  the  plaintiff  to  defendants  in  a  county 
or  district  where  local  option  was  in  force,  then  such  sale  was  illegal, 
and  in  violation  of  law,  and  plaintiff  was  liable  to  prosecution  for  mak- 
ing the  sale.  The  pleading  of  defendants  was  that  the  consideration  of 
the  account  was  the  sale  by  plaintiff  to  them  of  intoxicating  liquor  in 
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Wood  County,  in  which  county  local  option  had  been  adopted  and  was 
in  force,  and  the  sale  was  therefore  illegal ;  that  plaintiff  sold  the  liquors 
to  defendants  knowing  they  were  to  be  retailed  oy  them  in  a  county  in 
which  local  option  was  in  force,  and  that  the  account  was  to  be  paid 
out  of  the  monies  received  by  defendants  from  the  sale  of  the  same;  that 
plaintiff  instructed  defendants  how  to  keep  down  suspicion  and  deceive 
the  officers,  whose  duty  it  was  to  see  the  law  was  enforced,  and  aided  and 
abetted  defendants  in  selling  the  beer  in  violation  of  law.  It  would  thus 
seem  that  the  sale  by  plaintiff  to  defendants  was  not  only  made  in  viola- 
tion of  law,  but  that  it  was  made  with  knowledge  that  the  purpose  of 
defendants  was  to  retail  the  liquor  in  violation  of  law,  that  plaintiff 
aided  in  the  sales,  and  that  the  monies  for  the  payment  of  plaintiff's  ac- 
count were  to  be  derived  from  such  illegal  sales.  If  either  of  these  de- 
fenses is  sustained  by  the  evidence  plaintiff  is  not  entitled  to  recover. 
Beed  v.  Brewer,  90  Texas,  144 ;  Hunstock  v.  Palmer,  4  Texas  Civ.  App., 
459;  Seeligson  v.  Lewis,  63  Texas,  215;  Campbell  v.  Jones,  2  Texas 
Civ.  App.,  264. 

The  fourth  and  fifth  assignments  assail  the  court's  findings  of  fact 
as  being  without  evidence  to  support  them,  in  that  there  was  no  evidence 
that  Alba  is  in  Wood  County,  or  that  the  beer  was  sold  to  defendants  to 
be  resold  by  them  in  Wood  County.  There  is  evidence  tending  to  show 
the  sale  was  made  by  the  plaintiff  to  defendants  at  Alba,  Texas.  The 
proof  shows  that  locsd  option  is  in  force  in  Wood  County.  The  evidence 
does  not  show  that  Alba  is  in  Wood  County,  or  that  local  option  is  in 
force  in  Alba.  Nor  does  the  evidence  show  that  the  liquor  was  sold  by 
plaintiff  to  defendants  to  be  retailed  by  them  in  Wood  County.  The 
court's  conclusions  of  fact,  that  Alba  is  in  Wood  County,  and  that  local 
option  was  in  force  in  Alba,  and  that  the  liquors  were  sold  to  defendants 
to  be  by  them  retailed  in  Wood  County,  are  not  sustained  by  the  evi- 
dence. . 

It  is  contended  by  appellees  that  the  court  will  take  judicial  knowledge 
that  Alba  is  in  Wood  County.  This  contention  is  not  sustained.  The 
courts  are  authorized  to  take  judicial  notice  of  the  local  divisions  of  the 
country,  as  in  States^  Provinces,  counties,  cities^  towns,  local  parishes  or 
the  like,  so  far  as  political  government  is  concerned  or  affected,  and  of 
the  relative  positions  of  such  local  divisions;  but  they  will  not  take  no- 
tice that  particular  places  are,  or  are  not,  in  particular  counties,  unless 
such  place  is  the  county  seat  of  a  county,  in  which  case  they  will  take 
notice  that  such  county  seat  is  in  that  county.  Carson  v.  Dalton,  59 
Texas,  502 ;  Missouri,  K.  &  T.  By.  v.  Lightfoot,  106  S.  W.,  395.  Alba 
is  not  a  county  seat,  and  we  can  not  judicially  know  that  it  is  in  Wood 
County. 

Again,  there  was  no  proof  that  beer  is  an  intoxicating  liquor.  The 
account  sued  on  was  for  beer  sold  by  plaintiff  to  defendants.  Appellees 
insist  that  the  courts  judicially  know  that  beer  is  an  intoxicating  liquor. 
The  statutes  do  not  name  beer  as  an  intoxicating  liquor.  Article  402 
of  the  Penal  Code  makes  it  an  offense,  punishable  by  fine,  for  *'any  per- 
son to  sell  any  intoxicating  liquor"  in  any  county,  justice's  precinct, 
city  or  town  in  which  the  sale  of  intoxicating  liquor  is  prohibited  under 
the  laws  of  the  State.  No  decision  of  our  Court  of  Criminal  Appeals 
has  been  cited  by  appellees  which  directly  holds  that  the  courts  will  take 


1908.']  Stone  v.  Schneider-Davis  Company.  517 

judicial  cogni2aiice  that  beer  is  an  intoxicating  liquor.  On  tiie  contrary, 
the  holding  of  that  court  seems  to  be  ,that  the  evidence  must  show  that 
the  beverage  sold  is  an  intoxicating  liquor.  Scales  v.  State,  47  Texas 
Crim.  Bep.,  294;  Mayne  v.  State,  48  Texas  Crim.  Bep.,  93.  It  is  only 
as  to  such  well-known  beverages  as  whiskey,  brandy,  gin  and  the  like, 
that  the  courts  will  take  notice  that  they  are  intoxicating.  Bau  v.  Peo- 
ple, 63  N.  Y.,  278;  23  Cyc,  pp.  229-231;  17  Am.  &  Eng.  Enc.  I^aw  (2d 
ed.),  p.  200.  In  the  absence  of  evidence  that  Alba  is  in  Wood  County,  or 
that  local  option  was  in  force  in  Alba,  and  that  beer  is  an  intoxicating 
liquor,  the  judgment  in  favor  of  defendants  can  not  be  sustained.  The 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


M.  0.  Stone  v.  Schnbideb-Davis  Company. 

Decided  June  27,  1908. 

1.— -Baakraptoy — ^Defense — ^Pleading. 

A  discharge  in  bankruptcy,  to  be  available  aa  a  defense  in  a  suit  for  debt, 
must  be  plead  and  proved. 

2. — Exemption — ^Bestanrant  Fnmitnre  not  Exempt. 

The  interest  of  a  partner  in  restaurant'  furniture  and  fixtures  is  not  exempt 
from  forced  sale. 

Appeal  from  the  Countjr  Court  of  Dallas  County.  Tried  below  before 
Hon.  H.  P.  Liveley. 

Muse  &  Allen,  for  appellant. 

Plippen  &  McGormick,  for  appellee. 

BOOKHOUT,  Associate  Justice. — ^This  was  a  suit  by  appellant 
against  appellee  to  enjoin  the  sale  of  certain  property  levied  upon  by  the 
sheriff  of  Dallas  County  under  an  execution  issued  on  a  judgment  ren- 
dered in  the  County  Court  of  Dallas  County  in  favor  of  Schneider-Davis 
Company  and  against  M.  0.  Stone.  It  was  alleged  that,  at  the  time  of 
the  pendency  of  the  suit  in  the  County  Court,  in  which  the  judgment 
was  rendered,  plaintiff,  M.  0.  Stone,  had  been  adjudicated  a  bankrupt, 
and  at  the  time  of  the  rendition  of  the  judgment  had  been  granted  a 
discharge ;  that  the  dobt  for  which  the  judgment  was  rendered  had  been 
duly  listed  in  the  schedules  of  plaintiff  filed  in  the  bankrupt  court,  and 
was  not  exempt  or  excepted  from  a  discharge  in  bankruptcy,  and  that 
said  debt  was  discharged  by  reason  of  plaintiff's  discharge  in  bank- 
ruptcy. 

It  was  further  alleged  that  the  plaintiff  was  engaged  with  another  in 
conducting  a  restaurant  business,  and  that  the  property  levied  upon  was 
partnership  property,  in  which  plaintiff  owned  a  one-half  interest,  and 
that  the  same  was  necessary  to  the  conducting  of  the  restaurant  business. 
A  descriptioki  of  the  property  was  set  up,  and  it  was  alleged  plaintiff 
owned  a  half  interest  therein  of  the  value  of  $500. 

Pefqndant  filed  a  general  demurrer  to  the  petition,  which  th^  QO^rt 
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Bustained,  and  the  suit  was  dismissed.    Plaintiff  excepted  and  perfected 
his  appeal. 

The  contention  of  appellant  is  that  the  court  erred  in  sustaining  the 
demurrer.  We  do  not  agree  to  this  contention.  It  was  the  duty  of  ap- 
pellanty  if  he  wished  to  avail  himself  of  his  discharge  in  bankruptcy,  to 
have  pleaded  the  same  in  the  County  Court,  and  on  trial  to  have  made 
proof  of  the  same  in  support  of  his  plea.  This  he  did  not  do,  but  per- 
mitted the  suit  to  proceed  to  judgment.  Levyson  v.  Harbert,  Blanks  & 
Co.,  3  App.  Civ.  Cas.,  sec.  214;  Manwarring  v.  Kouns,  35  Texas,  171; 
Coffee  V.  Ball,  Hutchins  &  Co.,  49  Texas,  25;  Miller  v.  Clements,  54 
Texas,  354. 

Nor  was  the  property  levied  upon  exempt  from  execution  as  "the  ap- 
paratus and  furniture  belonging  to  the  trade  and  business''  of  one  engaged 
in  the  restaurant  business.  This  exact  question  was  decided  adversely 
to  appellant  in  the  case  of  Frank  v.  Bean,  3  App.  Civ.  Cases,  sec.  211. 
See,  also,  Heidenheimer  Bros.  v.  Blumenkron,  56  Texas,  308;  Bond  v. 
Ellison,  2  U.  C.  (Posey),  388;  Dodge  v.  Knight,  16  S.  W.,  628;  Mueller 
V.  Richardson,  82  Texas,  363. 

We  conclude  there  is  no  error  in  the  judgment  and  the  same  is  af- 
firmed. 

Affirmed. 


HiLLSBOBO  COTTOK  MiLLB  V.  MbS.  F.  A.  KiNO. 

Decided  June  27,  1908. 

1. — ^Penonal  Injuries — ^Xiaor — Change  of  Employment. 

The  fact  that  a  mother  was  willing  that  her  minor  son  should  be  employed 
for  the  performance  of  certain  duties  in  a  cotton  mill  did  not  authorize  the 
employer  to  change  the  employment  to  a  more  dangerous  one  without  the  con- 
sent of  the  parent,  and  the  employer  would  be  liable  for  damages  resulting 
from  such  change.  A  charge  to  this  effect,  without  submitting  to  the  jury 
the  question  whether  or  not  such  change  of  employment  by  the  employer  wu 
negligence,  considered,  and  approved. 

8. — ^Husband  and  Wife — ^Action  for  Injuries  to  Xinor  Child. 

A  suit  for  injuries  to  a  minor  child  should  be  brought  by  the  father;  tiie 
mother  can  not  maintain  such  suit  in  her  own  name  alone  without  ailing 
and  proving  some  exception  to  the  general  rule  which  requires  such  suits  to 
be  brought  by  the  husband  during  the  existence  of  the  marital  relation. 

8. — ^Pleading — Capacity  of  Plaintiff  to  Sue— Abatement. 

The  plaintiff,  a  married  woman,  sued  to  recover  damages  for  personal  in- 
juries to  her  minor  son;  she  alleged  that  she  was  a  widow;  the  defendant  filed 
a  general  denial,  and  specially  plead  that  plaintiff  was  a  married  woman.  Held, 
that  plaintiff  was  required  to  show  her  right  to  maintain  the  suit.  It  was 
not  necessary  that  defendant  should  file  a  plea  in  abatement,  in  due  order  of 
pleading  and  under  oath. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below  before 
Hon.  W.  C.  Wear. 

Morrow  &  Smithdeal,  for  appellant. — ^The  question  as  to  whether  or 
not  it  was  negligence  for  the  appellant  to  cause  Coleman  King  to  work 
around  a  machine  that  was  more  dangerous  for  him  than  the  machine 
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with  which  he  was  originally  employed  to  work  was  a  question  to  be  de- 
termined by  the  jury,  and  it  was  error  for  the  court  to  instruct  them  to 
find  a  verdict  for  appellee  if  they  found  such  to  be  the  facts,  irrespective 
of  the  question  as  to  whether  it  was  negligence  or  not.  Missouri,  K.  & 
T.  Rv.  Co.  V.  Sogers,  91  Texas,  56,  66;  Dillingham  v.  Parker,  80  Texas, 
572 ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Michalke,  90  Texas,  276 ;  Texas 
&  Pac.  Ry.  Co.  v.  Murphy,  46  Texas,  356 ;  Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Profert,  72  Texas,  351;  International  &  G.  N.  Ry.  Co.  v.  Dyer,  76 
Texas,  160. 

Appellant  having  filed  a  plea  in  abatement  alleging  that  appellee  is  a 
married  woman,  and  not  joined  by  her  husband  in  this  suit,  and  the  evi- 
dence of  appellee  showing  conclusively  that  she  married  one  J.  C.  Joyce, 
and  failing  to  show  that  she  had  ever  been  divorced  from  the  said  Joyce, 
the  jury  should  have  been  instructed  that  appellee  could  not  maintain 
this  suit.  Speer  on  Married  Women,  sec.  287;  Murphy  v.  Coflfey,  33 
Texas,  508;  Jackson  v.  Cross,  36  Texas,  193;  Middlebrook  v.  Zapp,  73 
Texas,  29 ;  Loper  v.  Western  Union  Telegraph  Co.,  70  Texas,  689. 

Poindexter  £  Padelford  and  Collins  &  Cumminga,  for  appellee. — ^The 
charge  of  the  court  set  forth  in  the  first  assignment  of  error,  when  con- 
sidered in  connection  with  the  preceding  portion  of  the  fourth  para- 
graph of  the  main  charge,  is  not  subject  to  the  criticism  that  it  instructs 
the  jury  to  find  for  appellee  if  they  believe  certain  facts,  regardless  of 
whether  the  jury  believed  the  appellant  guilty  of  negligence  or  not. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Lankford,  9  Texas  Civ.  App.,  593. 

There  was,  in  fact,  no  plea  in  abatement  filed  by  the  appellant  in 
this  case,  for  the  reason  that  the  alleged  plea  in  abatement  was  not  veri- 
fied as  required  by  law,  and  was,  therefore,  without  force  or  effect. 
Sayles'  Civ.  Stats.,  art.  1265. 

The  evidence  showing  that  the  appellee,  at  the  time  of  the  trial  of  this 
cause,  was  a  widow,  and  that  she  had  not  heard  from  her  former  hus- 
band, Joyce,  for  more  than  a  year,  conferred  upon  her  the  right  to  main- 
tain this  suit.  Western  C.  P.  &  0.  Co.  v.  Anderson,  101  S.  W.,  1061; 
Kingsley  v.  Schmicker,  60  S.  W.,  331 ;  San  Antonio  &  A.  P.  Ry.  Co.  v. 
Gillum,  30  S.  W.,  697 ;  St.  Louis  S.  W.  Ry.  Co.  v.  Griffith,  12  Texas  Civ. 
App.,  631 ;  Leeds  v.  Reed,  36  S.  W.,  347;  Texas  &  Pac.  Ry.  Co.  v.  Fuller, 
13  Texas  Civ.  App.,  151 ;  Texas  &  Pac.  Ry.  Co.  v.  Watkins,  26  S.  W., 
760 ;  Kelley  v.  Whitmore,  41  Texas,  647. 

BOOKHOUT,  Associate  Justice.— This  suit  was  filed  March  13, 
1907,  by  appellee.  In  her  petition  she  alleges  that  she  is  the  mother  of 
Coleman  King;  that  appellant  is  a  corporation,  and  conducts  a  cotton 
milling  business.  That  Coleman  King  was  a  child  of  twelve  years  of 
age.  That  he  was. employed  to  work  in  appellants  cotton  mill  as  a 
dofiEer  boy,  and  that  after  he  was  employed  appellant  put  him  to  work 
at  the  carding  machine,  which  was  a  more  dangerous  business  than  he 
was  employed  in.  That  appellant  failed  to  warn  him  of  any  danger,  and 
that  in  front  of  and  about  the  carding  machine  appellant  permitted  oil 
to  be  on  the  floor,  and  that  Coleman  King  stepped  in  the  oil  and  fell  in 
the  machine  and  was  injured.  Appellee  claimed  that  appellant  was  neg- 
ligent in  putting  Coleman  King  to  work  at  a  more  dangerous  business 
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than  that  for  which  he  was  employed;  that  it  was  negligent  in  failing  to 
warn  him,  and  negligent  in  permitting  the  grease  to  accumulate  on  the 
floor^  and  was  negligent  in  failing  to  direct  Coleman  King  about  the 
business  of  stripping  the  cards^  ^nd  that^  on  account  of  his  immatare 
years  and  lack  of  experience^  he  did  not  know  the  dangers  incident  to  the 
new  employment. 

Appellant;  after  the  general  denial^  claimed  in  its  pleading  that^  if  the 
appellee's  son  was  injured,  that  appellee  applied  to  it  for  employment  for 
her  son ;  that  she  was  experienced  in  the  use  of  the  machinery,  and  knew 
what  he  was  engaged  in  doing,  and  that  if  the  employment  was  danger- 
ous she  was  guilty  of  contributory  negligence.  It  further  alleged  tiiat 
Coleman  King  was  a  bright  and  intelligent  boy  and  fully  understood  the 
machinery  and  any  danger  incident  to  its  operation;  tiiat  the  accident 
was  due  to  one  of  the  risks  assumed  by  him,  and  plead  contributory  neg- 
ligence on  the  part  of  Coleman  King. 

Appellant  filed  a  plea  alleging  that  appellee  was  a  married  woman,  and 
not  joined  by  her  husband  in  the  suit.  A  trial  resulted  in  a  verdict  and 
judgment  in  favor  of  appellee  in  the  sum  of  $1,400.  Appellant's  motion 
for  new  trial  having  been  overruled  by  the  court,  it  perfected  an  appeal 
to  this  court. 

Opinion. — The  first  assignment  of  error  assails  as  error  that  portion 
of  the  fourth  paragraph  of  the  main  charge  reading  as  follows :  "Or  if 
you  believe  that,  without  the  consent  of  the  plaintiff  herein,  the  said 
Coleman  King  was  caused  by  the  defendant  to  work  around  a  machine 
that  was  more  dangerous  for  him,  the  said  Coleman  King,  to  work  with 
and  around  than  the  machine  with  which  he  was  originally  employed  to 
work,  and  that  he  was  injured  as  alleged,  and  that  said  change  from  one 
machine  to  the  other,  if  any,  was  the  proximate  cause  of  the  injuries 
complained  of,  and  that  his  capacity  to  earn  money  during  his  minority 
has  been  diminished,  and  that  the  said  Coleman  King  was  a  minor,  and 
the  son  of  plaintiff,  and  that  the  defendant  knew  that  he  was  a  minor, 
you  will  return  a  f erdict  in  favor  of  the  plaintiff,  unless  you  find  for  the 
defendant  under  instructions  hereinafter  given  you  or  under  the  instruc- 
tion given  you  in  some  special  charge." 

Appellant  presents  two  propositions  challenging  the  correctness  of 
this  charge,  in  effect  that,  whether  or  not  it  was  negligence  for  the  appel- 
lant to  cause  Coleman  King  to  work  around  a  machine  that  was  more 
dangerous  for  him  than  the  machine  with  which  he  was  originally  em- 
ployed to  work,  was  a  question  to  be  determined  by  the  jury,  and  that 
there  being  no  law  which  prohibited  appellant  from  causing  said  Cole- 
man King  to  work  at  a  more  dangerous  machine  than  the  machine  he 
was  employed  to  work  with,  it  was  error  for  the  court  to  tell  the  jury 
that,  if  he  was  put  to  work  at  a  more  dangerous  machine,  they  were  to 
find  for  the  appellee  without  also  submitting  to  the  jury  the  question  as 
to  whether  or  not  such  act  on  appellant's  part  was  negligence..  We  do 
not  agree  to  these  propositions. 

One  of  the  grounds  on  which  appellee  relied  for  a  recovery  was  that 
Coleman  King,  her  son,  was  employed  to  work  at  the  spinning  frame  or 
as  a  doffer  boy,  and  was  transferred  to  the  carding  machine  in  another 
and  different  character  of  work,  and  a  more  dangerous  work.    There  vas 
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evidence  that  the  carding  machine  was  a  more  dangerous  machine  than 
the  spinning  frame.  If  Coleman  King  was  employed  by  appellant  as  a 
doffer  boy  with  the  consent  of  his  mother,  appellee  herein,  and  the  appel- 
lant, knowing  that  he  was  a  minor,  changed  his  work  and  put  him  to 
work  around  a  carding  machine,  and  such  change  was  made  without  the 
knowledge  or  consent  of  appellee,  and  to  work  around  the  carding  ma- 
chine was  more  dangerous  than  his  work  as  doffer  boy,  and  if,  while  so 
working,  he  was  injured  as  the  proximate  result  of  such  change,  and  his 
capacity  to  earn  money  during  his  minority  by  reason  of  such  injury  was 
diminished,  appellee  was  entitled  to  recover.  Texas  &  Pac.  By.  v.  Brick, 
83  Texas,  526 ;  Texas  &  Pac.  By.  v.  Hervey,  89  S.  W.,  1095.  The  fact 
that  appellee  was  willing  that  her  son  should  perform  the  duties  of  doffer 
boy  did  not  authorize  the  appellant  to  change  his  employment  and  put 
him  at  work,  without  her  consent,  around  a  more  dangerous  machine. 
The  charge  was  correct. 

The  second  assignment  of  error  complains  of  the  court's  action  in  re- 
fusing a  special  charge  requested  by  appellant,  substantially  as  follows: 
You  are  instructed  that  it  appears  from  the  undisputed  evidence  that 
plaintiff  was  married  to  one  J.  C.  Joyce  before  this  suit  was  instituted, 
and  that  said  Joyce  is  still  living,  and  there  being  no  evidence  before  you 
that  the  said  marriage  has  ever  been  dissolved,  you  are  instructed  that 
the  plaintiff  has  no  right  to  maintain  this  suit,  and  to  find  a  verdict  for 
the  defendants,  and  so  say. 

The  defendant  plead  that  plaintiff  was  a  married  woman,  and  that 
fihe  had  no  right  to  maintain  the  suit  without  joining  her  husband.  The 
appellee  contends  that  this  plea  attacks  the  legal  capacity  of  plaintiff  to 
maintain  the  suit,  and  should  have  been  sworn  to  and  filed  in  due  order 
of  pleading.  We  do  not  agree  to  this  contention.  Plaintiff  alleged  that 
fihe  was  a  widow.  The  defendant  filed  a  general  denial,  and  specially 
alleged  that  plaintiff  was  a  married  woman.  The  plaintiff  was  required 
to  show  her  right  to  maintain  the  suit.  Under  the  law,  if  plaintiff  was  a 
married  woman,  she  could  not  maintain  the  suit  in  her  own  name.  The 
damages  sought  to  be  recovered  would  constitute  community  estate  of 
herself  and  husband.  The  statute  gives  the  husband,  during  marriage, 
the  sole  management  of  the  community  property,  and  he  alone  is  ordi- 
narily the  only  person  authorized  to  sue  for  it.  Speer  on  Married 
Women,  sec.  287;  Murphy  v.  Coffey,  33  Texas,  608;  Middlebrook  v. 
Zapp,  73  Texas,  29 ;  Loper  v.  Western  Union  Tel.  Co.,  70  Texas,  689 ; 
Vaughn  v.  St.  Louis  S.  W.  By.,  34  Texas  Civ.  App.,  446.  There  was  no 
pleading  by  plaintiff  that  she  had  been  abandoned  by  her  husband,  Joyce, 
and  left  without  means  of  support,  or  any  allegation  bringing  her  with- 
in the  exception  to  the  general  rule  above  announced.  Leeds  v.  Beed, 
36  S.  W.,  347;  Ezell  v.  Dodson,  60  Texas,  331.  There  was  evidence  that 
plaintiff  married  J.  C.  Joyce  in  1904,  and  there  was  no  evidence  that  he 
was  dead  or  that  the  marriage  relation  had  been  dissolved.  Plaintiff 
testified  Joyce  was  living  in  Hill  County  the  last  time  she  saw  him,  which 
was  two  years  before  the  trial.  Under  the  pleading  and  evidence  it  was 
error  to  refuse  the  charge  requested.  The  judgment  is  reversed  and  the 
cause  remanded^ 

Reversed  and  remandedf 
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J.  W.  Qbifpin  v.  H.  B.  Tuckee,  County  Attobnet. 

Decided  June  29^  1908. 

1. — ^Eleotion— Local  Option — ^Political  BnbdlTlsion — Caies  Distinariiiilied. 

A  local  option  election  may  be  held  in  a  commissioner's  precinct  composed 
•of  two  justice's  precincts  in  one  of  which  local  option  is  in  force  and  in  the 
other  it  is  not.  The  fact  that  an  existing  political  subdivision  of  a  county 
may  be  composed  of  several  smaller  political  subdivisions  in  no  way  affects 
the  right  of  such  larger  subdivision  to  hold  a  local  option  election.  Ex  parte 
Heyman,  45  Texas  Crim.  Rep.,  632,  and  ex  parte  Mills,  79  S.  W.,  655,  dis- 
tinguished. 

8. — Same— Same— Form  of  Ballot. 

The  provisions  of  the  Revised  Statutes  contained  in  articles  3388,  3390  and 
3397,  concerning  the  form  of  ballot  in  local  option  elections,  are  mandatory 
and  must  be  strictly  followed.  Because  the  statute  prescribes  that  in  such 
elections  the  ballots  must  have  printed  or  written  on  them  the  words  '*For 
Prohibition"  or  '* Against  Prohibition,"  ballots  having  printed  or  written  on 
them  the  words  "For  Local  Option"  or  "Against  I^cal  Option,"  are  illegal 
and  can  not  be  counted  in  determining  the  result  of  such  election. 

8. — Same— Same — ^Hew  Heotton. 

When  the  number  of  legal  ballots  oast  at  an  election  do  not  eonstitote  a 
majority  of  all  the  votes  polled  and  the  result  of  the  election  is  therefore  im- 
possible of  ascertainment  from  the  face  of  the  returns,  the  election  should  be 
declared  void  and  a  new  election  ordered. 

Appeal  from  the  District  Court  of  Liberty  County.  Tried  below  be- 
fore Hon.  L.  B.  Hightower. 

Marshall  £  Marshall,  for  appellant. — Constitution,  art.  16,  sec  20: 
**The  Legislature  shall,  at  its  first  session,  enact  a  law  whereby  the  quali- 
fied voters  of  any  county,  justice  precinct,  town,  city  (or  such  subdivision 
of  the  county  as  may  be  designated  by  the  Commissioners  Court  of  said 
county),  may,  by  a  majority  vote,  determine  from  time  to  time  whether 
the  sale  of  intoxicating  liquors  shall  be  prohibited  within  the  prescribed 
limits.*'  Eev.  Stats.,  art.  3384;  Bippy  v.  State,  68  S.  W.,  687;  Ex  pari» 
Fields,  39  Texas  Crim.  Bep.,  50;  Ex  parte  Heyman,  45  Texas  Crinu 
Bep.,  532. 

By  statute,  ariiicle  3384,  as  amended  by  Acts  of  Twenty-fifth  Legisla- 
ture, and  by  the  numerous  decisions  of  higher  courts,  it  has  been  decided 
that  the  commissioner's  precincts  of  a  county  are  political  subdivisions 
such  as  is  contemplated  by  the  Constitution  in  providing  for  local  option 
elections  in  subdivisions.  Ex  pariie  Heyman,  45  Texas  Crim.  Bep., 
532 ;  Bippy  v.  State,  68  S.  W.,  687. 

TTiose  statutes  relating  to  the  formation  of  ballots  should  be  construed 
as  directory,  and  not  mandatory,  when  there  is  no  penalty  annexed  for 
not  doing  so,  unless  the  statute  also  provides  that  said  ballots  shall  not 
be  counted  unless  it  be  in  a  certain  form.  Bev.  Stats.,  art.  3388 ;  Kulp 
V.  Bailey,  99  Texas,  310;  Ex  parte  Anderson,  51  Texas  Crim.  Bep.,  239; 
King  V.  State,  5  Texas  Ct.  Bep.,  818 ;  Murray  v.  State,  21  Texas  App., 
477 ;  Fowler  v.  State,  68  Texas,  35. 

Errors  of  oflBcers  in  charge  of  prescribing  the  form  of  ballots  should 
not  vitiate  a  ballot  otherwise  legally  correct,  nor  mistakes  in  form  of 
ballot,  when  the  intent  can  be  gathered  therefrom.     Such  errors  are 
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merely  irregalarities.  King  v.  State,  5  Texas  Ci  Bep.,  818;  Eulp  v. 
Bailey,  99  Texas,  310;  Bowers  v.  Smith,  33  Am.  St  Bep.,  491 ;  10  Am.  & 
Eng.,  723. 

Oeo.  B.  Clough,  for  appellee. — ^Where  local  option  has  been  put  in  ef- 
fect in  a  recognized  political  subdivision,  it  becomes  segregated  and  sep- 
arated from  every  otiier  part  and  parcel  of  a  county  for  the  purpose  of 
regulating  the  sale  of  intoxicating  liquors  through  tnat  statute  law  com- 
monly called  Locd  Option.  Ex  parte  Heyman,  78  S.  W.,  349 ;  Ex  parte 
Mills,  79  S.  W.,  555 ;  Ex  parte  Bandall,  98  S.  W.,  870 ;  Ex  parte  Pol- 
lard,  103  S.  W.,  878;  Medford  v.  State,  74  S.  W.,  768;  Woods  v.  State, 
75  S.  W.,  37;  Fields  v.  State,  86  S.  W.,  1022;  Ex  parte  Elliott,  72  S. 
W.,  837. 

A  Commissioner's  Court  is  without  authority  to  order  an  election  for 
the  purpose  of  determining  whether  the  sale  of  intoxicating  liquors  shall 
be  prohibited  for  a  political  subdivision  comprising  two  justice  precincts 
where  it  had  been  previously  determined  by  elections  that  the  sale  of  in- 
toxicating liquors  should  be  prohibited  in  one  and  not  in  the  other. 
Ex  parte  Heyman,  78  S.  W.,  353;  Ex  parte  Pollard,  103  S.  W.,  878; 
•  Ex  parte  Mills,  79  S.  W.,  555;  Ex  parte  Haney,  103  S.  W.,  1155. 

Liocal  option  territories  can  not  be  combined  into  a  single  political 
subdivision  for  the  purpose  of  using  the  great  majority  of  one  to  carry 
the  election  in  the  other;  the  voters  of  each  are  entitled  to  have  their 
votes  engrafted  into  law  without  the  aid  or  the  influence  for  or  against 
the  voters  of  the  other.  Ex  parte  Heyman,  78  S.  W.,  353;  Ex  parte 
Elliott,  72  S.  W.,  837;  Ex  parte  Wells,  78  S.  W.,  928. 

The  statute  providing  the  form  of  ballot  to  be  used  in  local  option 
elections  is  mandatory;  no  other  form  or  character  of  ballot  can  be 
counted  or  considered  in  determining  the  result  of  the  election.  Bev. 
Stats.,  arts.  3390,  3292 ;  Prestwood  v.  Borland,  9  So.,  223. 

PLEASANTS,  Chief  Justice. — ^This  proceeding  was  instituted  by 
appellant  to  contest  the  declared  result  of  an  election  held  in  commis- 
sioner's precinct  No.  3  of  Liberty  County  on  July  27, 1907,  to  determine 
whether  intoxicating  liquor  should  be  sold  in  said  precinct. 

Said  commissioner's  precinct  No.  3  is  composed  of  justices'  precincts 
Nos.  3  and  6.  At  the  time  this  election  was  ordered  prohibition  under 
the  local  option  laws  of  this  State  was  in  force  in  justice's  precinct  No.  3, 
but  was  not  in  force  in  justice's  precinct  No.  6,  and  no  election  to  deter- 
mine the  question  of  whether  intoxicating  liquor  should  be  sold  therein 
had  been  held  in  either  of  said  precincts  within  the  two  years  preceding 
the  order  for  said  election  in  commissioner's  precinct  No.  3. 

The  ballots  used  at  this  election  were  ordered  by  the  county  judge  of 
Liberty  County  and  sent  by  him  to  the  election  officers  at  the  several 
voting  boxes  in  said  precinct,  and  were  furnished  the  voters  by  said  offi- 
cers as  provided  in  tne  general  election  law.  These  ballots  had  printed 
thereon  the  following:  "For  Local  Option"  and  *^ Against  Local  Op- 
tion." Nto  other  ballots  were  used  at  said  election,  but  a  number  of  the 
voters  erased  the  words  "For  Local  Option"  and  "Against  Local  Option" 
and  wrote  thereon  **For  Prohibition"  or  "Against  Prohibition,"  in  ac- 
cordance with  their  views  upon  the  question  submitted  in  the  call  for 
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the  election.  Many  of  the  voters^  however,  used  the  ballots  as  printed, 
and  voted  *Tor  Local  Option"  or  "Against  Local  Option." 

If  all  of  the  ballots  are  counted,  those  reading  "For  Local  Option^' 
and  "For  Prohibition"  exceed  in  number  those  reading  "Against  Local 
Option"  and  "Against  Prohibition."  The  number  of  ballots  "Against 
Prohibition"  exceeds  the  number  "For  Prohibition.** 

The  Commissioners  Court,  at  a  meeting  held  on  August  7th  for  the 
purpose  of  opening  the  returns,  counting 'the  votes  and  declaring  the 
result  of  said  election,  made  the  following  order : 

"Commissioners  Court  met  in  special  session  August  7,  1907,  for  the 
purpose  of  opening  the  polls  and  counting  the  votes  of  a  local  option 
election,  or  an  election  to  determine  whether  the  sale  of  intoxicating 
liquors  should  be  prohibited  in  commissioner's  precinct  No.  3,  Liberty 
County,  Texas,  said  election  beilig  held  on  the  27th  day  of  July,  1907. 
Commissioners  present  were:  (naming  them).  After  opening  the  polls, 
counting  the  votes  and  thoroughly  can\^ssing  the  returns,  it  is  ordered 
that,  inasmuch  as  this  court  is  unable,  by  reason  of  irregularities  in  the 
ballots  and  returns,  to  determine  the  true  expression  of  the  voters  in  said 
election,  that  said  election  be,  and  the  same  is,  hereby  declared  void  and 
of  no  effect,  and  that  this  court  declare  neither  *For  Prohibition'  nor 
'Against  Prohibition.' 

"To  this  order  I.  B.  Simmons,  county  judge,  very  respectfully  protests. 

"It  is  further  ordered  in  the  alternative  that  in  case  the  above  order 
can  not  be  made  effective  because  of  lack  of  power  or  jurisdiction  in  this 
Court  to  declare  said  election  void,  that  the  result  of  said  election  be, 
and  the  same  is,  hereby  declared  ^Against  Prohibition.' '' 

Upon  a  hearing  of  appellant's  contest  the  court  below  held  that  the 
election  was  void  because  the  Commissioners  Court,  under  the  facts 
before  stated,  had  no  authority  to  order  a  local  option  election  for  said 
commissioner's  precinct. 

Article  16,  section  20,  of  the  Constitution  of  this  State,  is  as  follows: 
"The  Legislature  shall,  at  its  first  session,  enact  a  law  whereby  the  quali- 
fied voters  of  any  county,  justice  precinct,  town,  city  (or  such  subdivision 
of  the  county  as  may  be  designated  by  the  Commissioners  Court  of  said 
county)  may,  by  a  majority  vote,  determine  from  time  to  time  whether 
the  sale  of  intoxicating  liquors  shall  be  prohibited  within  the  prescribed 
limits." 

In  obedience  to  this  constitutional  mandate  the  Legislature  has  en- 
acted the  following  statute : 

"The  Commissioners  Court  of  each  county  in  the  State,  whenever 
they  deem  it  expedient,  may  order  an  election,  to  be  held  by  the  quali- 
fied voters  of  said  county,  or  of  any  commissioner's  or  justice's  precinct, 
or  school  district,  or  any  two  or  more  of  any  such  political  subdivisions 
of  a  county,  as  may  be  designated  by  the  Commissioners  Court  of  said 
county,  to  determine  whether  or  not  the  sale  of  intoxicating  liquors  shall 
be  prohibited  in  such  county,  or  commissioner's,  or  justice's  precinct,  or 
school  district,  or  any  two  or  more  of  any  such  political  subdivisions  of 
such  county,  or  any  town  or  city;  provided,  it  shall  be  the  duty  of  said 
Commissioners  Court  to  order  the  election  as  aforesaid  whenever  peti- 
tioned so  to  do  by  as  many  as  two  hundred  and  fifty  voters  in  any  coun- 
ty, or  fifty  voters  in  any  other  political  subdivision  pf  the  county  pr 
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school  district,  as  shall  be  designated  by  said  court,  or  in  any  city  or 
town,  as  the  ease  may  be;  provided,  that  if  the  precinct  or  precincts 
designated  embrace  within  the  (their)  limits  an  incorporated  town  or 
city,  then  such  election  shall  only  be  ordered  when  the  petition  for  the 
same  is  signed  by  qualified  voters,  not  less  than  one-tenth  in  number  of 
the  total  vote  cast  for  governor  at  the  next  preceding  general  election  in 
such  incorporated  town  or  city;  and  in  case  an  election  is  asked  for  a 
subdivision  of  said  county,  composed  of  two  or  more  complete  commis- 
sioners' or  justices*  precincts  or  school  districts,  such  petition  shall  de- 
scribe such  subdivision  by  metes  and  bounds,  as  well  as  by  the  proper 
numbers  of  such  precincts  or  school  districts ;  and  said  petition  and  the 
description  of  such  subdivision  shall  be  recorded  in  full  in  the  minutes 
of  the  Commissioners  Court,  and  such  description  shall  be  embraced  in 
the  notice  given  for  such  election;  provided,  that  where  a  school  district, 
city  or  town  may  be  composed  in  part  of  two  or  more  subdivisions  of  the 
county,  named  hereinbefore,  the  right  to  order  and  hold  an  election  in 
such  school  district,  city  or  town  shall  not  be  denied ;  and  provided  fur- 
ther, that  no  city  or  town  shall  be  divided  in  holding  a  local  option 
election  for  any  of  the  other  subdivisions  named  herein;  nor  shall  any 
school  district  which  has  adopted  local  option  be  divided  in  a  subsequent 
election  held  for  any  other  of  such  subdivisions  covering  a  part  of  the 
territory  of  such  school  district/' 

This  statute  has  been  frequently  passed  upon  by  our  Court  of  Crim- 
inal Appeals,  and  while  portions  of  it  have  been  declared  repugnant  to 
the  provision  of  the  Constitution  above  quoted,  that  portion  which  au- 
thorizes the  Commissioners  Court  to  order  a  local  option  election  for  a 
commissioner's  precinct  has  been  expressly  declared  valid. 

In  the  cases  of  Ex  parte  Heyman,  45  Texas  Crim.  Bep.,  632,  and  Ex 
parte  Mills,  46  Texas  Crim.  Bep.,  224,  the  court  before  mentioned  holds 
that  the  provision  in  the  article  above  quoted  which  authorizes  the  Com- 
missioners Court  to  order  a  local  option  election  for  two  or  more  of  the 
political  subdivisions  of  a  couhty  was  invalid,  for  the  reason  that  the 
Constitution  contemplates  that  each  of  such  political  subdivisions  shall 
determine  for  itself  the  question  of  whether  prohibition  shall  prevail 
therein.  The  queStion  of  the  authority  of  a  Commissioners  Court  to 
order  a  local  option  election  for  a  commissioner's  precinct  composed  of 
two  or  more  justices'  precincts  was  not  involved  in  either  of  these  cases. 
There  are  expressions  in  the  opinions  in  these  cases  which  apparently 
sustain  the  contention  of  appellee  that  a  local  option  election  can  not  be 
legally  held  in  a  political  subdivision  of  a  county  composed  of  several 
smaller  political  subdivisions  which  do  not  occupy  the  same  status  as  to 
local  option,  but  the  opinions  must  be  interpreted  with  reference  to  the 
exact  question  before  the  court,  and  we  do  not  think  the  court  intended 
to  hold  as  contended  by  appellee.  The  expressions  which,  considered 
without  reference  to  the  question  before  the  court,  seem  to  sustain  ap- 
pellee's contention,  are  but  argumentative  reasons  given  by  the  court  in 
support  of  the  holding  that  several  subdivisions  of  a  county  can  not  be 
combined  for  local  option  purposes  only.  The  constitutional  right  of  the 
inhabitants  of  a  commissioner's  precinct  to  have  the  question  of  prohibi- 
tion submitted  to  the  voters  of  such  precinct  is  no  more  affected  by  the 
fact  that  such  precinct  is  composed  of  smaller  political  subdivisions, 
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some  of  which  have  previously  voted  in  favor  of  prohibition  and  some 
against  it,  than  would  the  right  of  the  county  to  vote  upon  such  question 
be  affected  by  the  fact  that^  in  some  of  its  smaller  political  subdivisioiifl, 
prohibition  was  in  force,  and  in  others  it  had  been  defeated. 

We  do  not  think  this  holding  conflicts  with  the  opinions  in  the  cases 
cited.  It  is  entirely  consistent  to  hold  that,  under  the  provision  of  the 
Constitution  before  quoted,  the  Legislature  was  not  authorized  to  em- 
power the  Commissioners  Court  to  combine  several  political  subdivisions 
of  a  county  into  one  larger  subdivision  for  local  option  purposes  only, 
and  order  a  local  option  election  in  such  larger  subdivisions,  and  to  fur- 
ther hold  that  the  fact  that  an  existing  political  subdivision  of  a  county 
may  be  composed  of  several  smaller  political  subdivisions,  in  no  way  af- 
fects the  right  of  said  larger  subdivision  to  hold  a  local  option  election. 
We  think  the  trial  court  erred  in  holding  that  the  election  in  question  id 
this  case  was  void  on  the  ground  stated. 

The  statute  provides  that  if,  upon  a  trial  of  a  contest  of  this  kind,  it 
should  appear  from  the  evidence  "that  the  election  was  illegally  or  fraud- 
ulently conducted,  or  that,  by  the  action  or  want  of  action  on  the  part 
of  the  officers  to  whom  was  entrusted  the  control  of  such  election,  such  a 
number  of  legal  voters  was  denied  the  privilege  of  voting  as,  had  they 
been  allowed  to  vote,  might  have  materially  changed  the  result;  or  if  it 
appears  from  the  evidence  that  such  irregularities  existed  as  to  render 
the  true  result  of  the  election  impossible  to  be  arrived  at,  or  very  doubtfol 
of  ascertaining,  the  court  shall  adjudge  such  election  to  be  void,  and  shall 
order  the  proper  officers  to  order  another  election  to  be  held,  etc.*'  Art, 
3397,  Sayles'  Statutes. 

Article  3388  of  the  Revised  Statutes,  prescribing  the  form  of  ballots 
to  be  used  in  all  elections  held  under  the  local  option  law,  provides  that, 
"At  said  election  those  who  favor  the  prohibition  of  the  sale  of  intoxi- 
cating liquor  within  the  proposed  limits  shall  have  written  or  printed  on 
their  tickets  the  words  Tor  Prohibition,'  and  those  who  oppose  it  shall 
have  written  or  printed  on  their  tickets  the  words  'Against  Prohibition,' " 

Article  3390  provides  that  on  the  eleventh  day  after  the  holding  of 
the  election,  or  as  soon  thereafter  as  practicable,  the  Commissioners 
Court  shall  hold  a  special  session  for  the  purpose  of*  opening  the  polls 
and  counting  the  votes;  "and  if  a  majority  of  the  votes  are  Tor  Pro- 
hibition,' said  court  shall  immediately  make  an  order  declaring  the  re- 
sult of  said  vote,  and  absolutely  prohibiting  the  sale  of  intoxicating 
liquors  within  the  prescribed  limits,"  etc. 

Under  these  provisions  of  the  statute  it  is  dear  that  the  Commis- 
sioners Court  were  not  authorized  to  count  the  ballots  reading  "For 
Local  Option"  or  those  reading  "Against  Local  Option."    The  statute 

f)rescribing  the  form  of  the  ballot  is  mandatory  and  must  be  strictly  fol- 
owed. 

It  may  be  a  reasonable  inference  that  those  who  voted  for  local  option 
intended  to  vote  for  prohibition,  and  those  who  voted  against  local  op- 
tion intended  to  vote  against  prohibition,  but  the  literal  meaning  of 
the  words  is  entirely  different,  and  under  the  mandatory  provisions  of 
the  statute  before  quoted  the  intention  of  the  voter  must  be  expressed  by 
writing  or  printing  upon  his  ballot  the  words  prescribed  in  the  statnt^ 
and  can  not  be  left  to  inference  or  be  shown  by  parol  evidence.    The 


1908.]       Steqeb  &  Sons  Piano  Mfg.  Co.  v.  MacMastkr.  527 

local  option  law  is  a  penal  law^  and  it  has  been  uniformly  held  by  our 
Court  of  Criminal  Appeals  that,  unless  it  is  strictly  followed  in  all  of 
the  proceedings  necessary  to  put  it  into  operation^  the  order  declaring  it 
to  be  in  force  in  the  particular  territory  is  void. 

In  the  case  of  Ex  parte  Kramer,  19  Texas  App.,  123,  that  court,  in 
passing  upon  the  validity  of  a  local  option  election,  says :  "If  the  election 
was  not  conducted  in  accordance  with  the  requirement  of  the  law  it  is 
void  and  not  merely  voidable,  and  all  proceedings  had  under  and  by  vir- 
tue of  such  void  election  are  absolutely  void,  and  may  be  questioned  not 
only  directly,  but  collaterally/^  Boone  v.  State,  10  Texas  Crim.  App., 
418;  Prather  v.  State,  12  Texas  Crim.  App.,  401;  McMillan  v.  State,  18 
Texas  Crim.  App.,  375;  Ex  parte  Conley,  75  S.  W.,  301. 

While  the  ballots  reading  "For  Local  Option*'  and  "Against  Local 
Option'^  can  not  be  counted  for  or  against  prohibition,  they  were  votes 
polled  at  the  election,  and  neither  the  ballots  reading  "For  Prohibition** 
or  "Against  Prohibition"  are  a  majority  of  all  the  votes  polled,  and 
therefore  the  result  of  the  election  is  impossible  of  ascertainment  from 
the  face  of  the  returns.  The  use  of  these  illegal  ballots,  which  were  fur- 
nished the  voters  by  the  officers  of  the  election,  being  such  an  irregular- 
ity as  renders  the  result  of  the  election  impossible  to  be  arrived  at,  under 
the  provisions  of  article  3397  before  quoted,  the  election  must  be  de- 
clared void,  and  the  proper  officer  ordered  to  order  a  new  election. 

Prom  these  conclusions  it  follows  that  the  judgment  of  the  lower  court 
should  be  reversed  and  juc^gment  here  rendered  as  above  indicated,  and 
it  has  been  so  ordered. 

Reversed  and  rendered. 


Stbgke  &  Sons  Piano  Manufacturing  Company  et  al.  v.  Jambs 

MagMaster. 

Decided  June  29,  1008. 

1. — ^Petition  for  Injunotlon — ^Demnrrers — ^Atslfi^nments  of  Error — ^Fraotioe. 

When  a  petition  for  injunction  is  supposed  to  be  defective,  the  proper  prac- 
tice is  to  except  to  the  same  in  the  trial  court,  and  in  the  event  of  an  adverse 
ruling  by  the  court,  to  assign  error  to  such  action.  Assignments  of  error  di- 
rected against  the  sufficiency  of  a  petition  for  injunction  will  be  considered  and 
construed  on  appeal  as  a  general  demurrer  to  said  petition. 

8. — ^Injuiictlon — Suits  in  Justice  Court — Jurisdiction  of  District  Courts. 

Under  the  provisions  of  article  2989,  clause  3,  Rev.  Stats.,  the  District 
Courts  of  this  State  have  power  to  enjoin  a  Justice  Court  from  proceeding  with 
the  trial  of  several  suits  by  the  same  plaintiff  against  the  same  defendant  and 
averred  to  have  been  instituted  for  the  purpose  of  vexing,  harassing  and  em- 
barrassing the  defendant.  Pleadings  considered,  and  held  sufficient  to  authorize 
an  injunction  by  a  District  Court  in  such  case. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  Mike  E.  Smith. 

Floumoy,  Smith  &  Storer  and  McLean  £  Scott,  for  appellants. — ^The 
District  Court  is  without  power  to  enjoin  the  Justice  Courts  from  pro- 
ceeding with  a  cause  of  action  properly  filed  therein,  when  said  Justice 
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Court  has  jurisdiction  of  the  parties,  the  subject  matter  of  the  suits,  the 
amount  in  controversy,  and  is  proceeding  in  a  lawful  manner  with  the 
trial  and  disposition  of  the  same.  Const,  of  Texas  as  amended  in  1891, 
art.  5,  sec.  8 ;  Sayles'  Const,  of  Texas,  p.  666 ;  Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Dowe,  70  Texas,  1,  5;  Texas  &  Pac.  By.  Co.  v.  Euteman,  79 
Texas,  465;  Bailway  Co.  v.  Cleburne  Ice  &  Cold  Storage  Co.,  11  Texas 
Ct.  Bep.,  650;  Clayton  v.  Hurt,  88  Texas^  598;  Ex  parte  Boland,  11 
Texas  Crim.  App.,  168. 

An  injunction  will  not  be  granted  where  the  party  applying  for  same 
has  a  remedy  at  law  by  appeal  or  otherwise.  Texas  &  Pac.  By.  Co.  ▼. 
Kuteman,  79  Texas,  467;  Texas  Mex.  By.  Co.  v.  Wright,  88  Texas,  347; 
Qivens  v.  Delprat,  67  S.  W.,  424;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Bacon,  21 
S.  W.,  783;  High  on  Injunctions,  231. 

Israel  Dreeien  and  Bowlin  &  McCart,  for  appellee. — ^Where  one  party 
holds  several  claims  against  another  growing  out  of  the  same  transaction, 
and  depending  for  their  determination  upon  the  same  questions  of  law 
and  fact,  equity  will  enjoin  separate  suits  upon  the  demand,  even  though 
there  has  not  been  one  suit  filed  and  determined  in  favor  of  the  com- 
plainant in  the  bill.  Galveston,  H.  &  S.  A.  By.  v.  Dowe,  70  Texas,  10; 
Clegg  V.  Vamell,  18  Texas,  295;  Pitts  v.  Ennis,  1  Texas,  605;  Blair  v. 
Gay,  33  Texas,  165 ;  International  &  G.  N.  By.  v.  Donalson,  2  Willson, 
p.  183 ;  Francis  V.  Northcote,  6  Texas,  187. 

Having  acquired  jurisdiction  for  the  purpose  of  preventing  a  multi- 
plicity of  suits,  the  court  of  equity  will  proceed  to  consider  the  rights  of 
the  parties  and  administer  whatever  relief  the  court  may  deem  necessary, 
irrespective  of  the  kind  of  remedy  or  relief  the  common  law  court  would 
have  afforded  in  the  same  suit.  Tiedeman  on  Equity  Jur.,  sees.  511  and 
512;  Third' Ave.  B.  B.  v.  Mayor  of  N.  Y.,  54  N.  Y.,  159  et  seq.;  1  Pome- 
roy,  sec.  246. 

That  a  suit  is  brought  upon  separate  items  of  a  running  account  be- 
tween merchant  and  merchant,  and  the  demand  split  up  into  various 
suits,  thereby  causing  the  annoyance  occasioned  by  a  multiplicity  of 
suits,  is  sufficient  in  warranting  a  court  in  granting  an  injunction  and 
taking  charge  of  the  controversy,  especially  where  a  consolidation  of 
these  demands,  in  the  same  court  where  originally  brought,  would  put 
the  amount  beyond  the  jurisdiction  of  that  court,  and  this  even  though 
there  might  in  each  suit  be  a  remedy  at  law  or  by  appeal.  Mohrhardt 
V.  S.  p.  &  T.  N.  By.,  2  Willson,  sees.  322-3 ;  St  Louis  By.  v.  Edwards, 
3  Willson,  p.  416;  Texas  &  Pac.  By.  v.  Hays,  2  Willson,  p.  341; 
Security  Co.  v.  Panhandle  Nat.  Bank,  93  Texas,  579;  Third  Ave.  B. 
B.  V.  Mayor  of  N.  Y.,  54  N.  Y.,  159,  162,  163. 

The  fact  that  a  party  is  liable  primarily  on  a  contract  does  not 
change  the  rule  of  law  governing  the  duty  of  the  holder  of  collateral 
to  use  the  care  required  by  law  for  the  collection  of  same.  Colebrooke 
on  Col.  Sec.,  sees.  90,  91;  White  v.  Phelps,  14  Minn.,  27. 

CONNEB,  Chief  Justice. — This  is  an  injunction  suit  filed  by  ap- 

KUee  to  restrain  appeUants  and  John  L.  Terrell  and  Charles  T.  Row- 
id,  two  justices  of  the  peace  of  precinct  No.  1,  Tarrant  County,  from 
prosecuting  five  several  suits  filed  in  said  Justice  Courts  by  appellants 
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against  appellee,  and  to  recover  damages  as  set  out  in  the  petition.  The 
tnal  resulted  in  the  perpetuation  of  the  preliminaiy  injunction  that  had 
been  issued,  and  in  a  judgment  for  appellee  in  the  sum  of  $555.60,  from 
which  this  appeal  has  been  prosecuteo. 

In  the  first  seven  assignments  it  is  urged  that  ^'the  court  erred  in  re- 
fusing to  dismiss  the  injunction  suit  herein  against  defendants,''  because 
of  various  omissions  in  and  objections  to  appellee's  petition  for  injunc- 
tion. For  instance,  in  the  third  assignment,  it  is  urged  that  ^'the  court 
erred  in  refusing  to  dismiss  plaintiff's  injunction  filed  herein  because  the 
allegation  of  plaintiff's  petition  for  injunction  does  not  show  any  equity 
on  its  face,  or  that  plaintiff  was  entitled  to  said  injunction  in  this,"  etc., 
contradiction  in  certain  clauses  being  alleged.  The  fourth  assignment 
is  that  'Hhe  court  erred  in  refusing  to  dismiss  the  injunction  suit  herein 
against  defendants  because  the  plaintiff  failed  to  allege  what  defense  he 
had  to  the  suits  pending  in  the  Justice  Court  enjoined  herein,"  etc.  We 
think  it  manifest  from  these  assignments  that  they  are  wholly  in  the  na- 
ture of  demurrers  and  exceptions  to  the  petition,  and  that  the  proper 
Eractice  would  have  been  to  first  challenge  the  sufficiency  of  the  petition 
y  demurrers,  and  in  event  of  adverse  rulings  to  assign  error  to  the  ac- 
tion of  the  court.  We  think  the  assignments  of  error  thus  noticed  can 
be  considered  by  us  in  no  event  further  than  to  scrutinize  appellee's  pe- 
tition for  the  purpose  of  determining  whether  it  is  good  as  against  a 
general  demurrer,  which  doubtless  it  would  be  our  duty  to  do  at  all 
events. 

So  far  as  we  deem  it  necessary  to  here  state,  appellee  alleged  that,  prior 
to  all  dates  involved,  he  had  been  engaged  in  selling  on  commission 
pianos  consigned  to  him  by  the  appellant  piano  companies  under  written 
contracts  providing  for  private  prices  to  be  paid  by  appellee,  when  sold 
for  cash,  by  remitting  to  appellants  the  invoice  price  to  him;  liiat  on 
all  time  or  part  cash  sales  appellee  was  to  be  allowed  ''the  first  cash  pay- 
ment made  by  the  purchaser  to  the  amount  of  $50,  the  remainder  of 
such  cash  payment  I  am  to  remit  to  you  (the  appellant  piano  compa- 
nies), together  with  a  sufficient  amount  of  the  interest-bearing  notes, 
contracts  or  leases  first  becoming  due,  to  make  the  total  amount  so  re- 
mitted equal  to  a  sum  not  less  than  fifty  per  cent,  in  excess  of  the  price 
at  which  the  instrument  is  consigned  to  me,  which  excess  shall  be  placed 
to  my  collateral  credit  until  your  equity  in  said  notes,  contracts  or  leases 
is  satisfied,  then  this  excess  shall  revert  to  me ;  and  I  hereby  guarantee 
the  payments  of  all  notes,  contracts  and  leases  so  taken,  waiving  protest 
and  notice  of  protest  and  default.  And  if  default  is  made  in  the  pay- 
ments of  any  notes,  contracts  or  leases  so  guaranteed  I  agree,  upon  your 
demand,  to  repossess,  or  cause  to  be  repossessed,  at  my  expense,  any  in- 
strument for  which  said  default  note  or  notes,  contracts  or  leases  were 
given  in  payment.  Should  I  be  unable  to  regain  possession  of  such  in- 
strument I  agree  to  pay  the  entire  amount  due  you  on  same  in  cash,  or 
you  may  at  your  option  apply  any  part  of  my  collaterals  which  you  may 
hold  in  full  or  part  settlement  of  the  same."  The  contract  further  pro- 
vided that  'T  (appellee)  hereby  agree  to  assist  you  (the  piano  compa- 
nies) in  making  collection  of  notes,  contracts  and  leases  endorsed  by  me 
when  called  upon  to  do  so,  and  without  charge  for  services  rendered." 

VoL  LI.  Civil— 34. 
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Appellee  alleged  that,  prior  to  the  institution  of  the  suits  in  the  Jus- 
tice Court,  he  had  terminated  his  connection  with  the  appellant  compa- 
nies ;  that  said  suits  had  been  instituted  for  the  cash  sum  of  fifty  doUaia 
alleged  to  be  due,  and  for  the  recovery  of  four  certain  pianos,  or  their 
value,  which  had  been  consigned  to  him  and  for  which  appellants  alleged 
he  had  not  paid;  that  in  truth  appellants  were  largely  indebted  to  him 
in  excess  of  the  amount  so  sued  for  on  account  of  i£e  value  of  collateral 
notes  that  had  been  delivered  to  appellants  under  the  terms  of  their  said 
written  contracts,  and  which  they  had  negligently  failed  to  collect  and 
apply  and  remit,  as  had  been  provided,  and  it  was  charged  that  said  suits 
had  been  instituted  in  said  Justice  Courts  with  the  purpose  of  vexing, 
harassing  and  needlessly  embarrassing  appellee^  and  he  prayed  that  ap- 
pellants be  enjoined  from  further  prosecuting  them,  and  that  all  mat- 
ters arising  out  of  said  contracts  be  settled  in  this  suit,  and  that  he  have 
judgment  as  prayed  for.  The  petition  contained  many  other  allegations 
not  deemed  necessaiy  to  an  understanding  of  this  opinion,  but  as  per- 
haps sufficient  therefor  the  above  outline  has  been  given. 

The  main  contention  seems  to  be  that  the  District  Court  is  without 
power  to  enjoin  the  Justice  Courts  from  proceeding  with  the  causes  of 
action  properly  filed  therein,  ^Vhen  said  Justice  Court  has  jurisdiction 
of  the  parties,  the  subject  matter  of  the  suits,  the  amount  in  controversy, 
and  is  proceeding  in  a  lawful  manner  with  the  trial  and  the  disposition 
of  the  same,''  and  the  case  of  Galveston,  H.  &  S.  A.  By.  v.  Dowe,  70 
Texas,  1,  is  cited  in  support  of  this  contention.  The  general  rule  under 
the  present  Constitution  of  this  State  is  undoubtedly  as  stated  in  the  con- 
tention made.  Courts  of  equity  will  not  interfere  to  control  the  pro- 
ceedings of  other  courts  where  tiiere  have  been  mere  errors  of  law  or  of 
judgment,  or  where  the  lower  court  can  hear  and  determine  the  dispute. 
But  our  statute  expressly  authorizes  the  District  Court  to  issue  injunc- 
tions in  all  cases  where  ^^the  applicant  for  such  writ  may  show  himself 
entitled  thereto  under  the  principles  of  equity.'*  See  Bevised  Statutes, 
art.  2989,  clause  3.  Says  Mr.  Pomeroy,  in  the  fourth  volume  of  his  work 
on  Equily  Jurisprudence,  3d  ed.,  sec.  1360 :  "The  use  of  injunctions  to 
stay  actions  at  law  was  abnost  coeval  with  the  establishment  of  the  chan- 
cery jurisdiction.  Without  this  means  of  interference  to  protect  the 
rights  of  its  suitors  the  Court  of  Chanceiy  could  never  have  established, 
extended  and  enforced  its  own  jurisdiction."  And  it  is  a  well-established 
doctrine  that  a  court  of  equity  may  take  cognizance  of  a  controversy,  de- 
termine the  rights  of  all  the  parties,  and  grant  the  relief  required  to 
meet  the  ends  of  justice  in  order  to  prevent  a  multiplicity  of  suits.  1 
Pomeroy's  Equity  Jurisprudence,  sec.  243  et  seq.  In  section  271  of  the 
volume  just  cited  the  author  says  that  the  judgment  of  a  court  of  equity 
to  prevent  multiplicity  of  suits  "has  also  been  admitted,  under  special 
circumstances,  to  settle  the  entire  controversy  between  two  parties  grow- 
ing out  of  some  complicated  contract  involving  numerous  questions  and 
many  actions  at  law."  So  that  on  the  whole  we  think  it  can  be  scarcely 
doubted  that  appellee's  petition  is  sufBcient  on  general  demurrer  to  an- 
thorize  the  relief  he  sought ;  certainly  as  against  appellants,  at  leasts  he 
would  be  entitled  to  the  restraining  process  invoked. 

Under  the  twelfth,  thirteenth,  fourteenth  and  sixteenth  assignments 
it  is  insisted,  in  substance,  that  the  evidence  is  insufficient  to  support  the 
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Terdict  in  appellee's  favor  on  the  issue  of  negligence  on  appellants'  part 
in  the  collection  of  certain  collateral  notes,  for  the  value  of  which  ap- 
pellee alleged  he  was  entitled  under  the  terms  of  the  contract.  A  state- 
ment of  aU  the  evidence  on  this  issue  would  confuse,  rather  than  other- 
wise, and  we  hence  deem  it  sufficient  to  omit  details,  and  ta  say  that, 
after  careful  examination,  we  must  disagree  with  appellants'  contention 
in  this  particular. 

The  first  paragraph  of  the  court's  charge,  objected  to  in  the  fourth  as- 
signment, was  correct  as  far  as  it  went,  and  the  errors  complained  of  in 
the  twelfth,  twenty-second  and  twenty-third  assignments  at  most  con- 
stituted omissions  merely  calling  for  requested  special  instructions.  Ap- 
pellants' special  charge  No.  3  was  properly  rejected  as  ignoring  appellee's 
right  to  recover  upon  his  collateral  that  appellants  were  shown  to  have 
and  to  have  negligently  failed  to  collect  and  return,  as  provided  for  by 
the  written  contracts.  Nor  do  we  find  error  in  the  action  of  the  court  in 
overruling  appellants'  special  exception,  as  complained  of  in  the  twenty- 
seventh  assignment.  The  averments  of  appellee's  petition  excepted  to 
seem  to  us  to  be  consistent  with  the  contracts  declared  upon,  and  as  in 
nowise  varying  or  contradicting  their  terms,  as  is  insisted  under  this  as- 
signment. 

We  conclude  that  no  reversible  error  has  been  shown,  and  that  the 
judgment  should  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  R  Simon  et  al.  v.  Mollis  Middlbton  bt  al» 

Decided  June  29,  1908. 

1. — WUlt— Undue  Inilueiioe— Deflnltlon. 

The  undue  influence  which  invalidates  a  wiU  consists  of  suhstituting  the 
will  of  the  person  exercising  it  for  that  of  the  testator.  It  is  an  influence 
which  destroys  the  free  agency  of  the  testator,  and  places  him  in  a  position 
where  he  is  dominated  by  another,  and  which  acted  directly  on  his  mind 
at  the  very  time  when  he  executed  the  will.  Persuasion,  entreaty,  ca- 
jolery, importunity,  argument,  intercession  and  solicitation  are  permissible,  and 
can  not  be  held  to  be  undue  influence  unless  they  subvert  and  overthrow  the 
will  of  the  testator  and  cause  him  to  do  a  thing  that  he  did  not  desire  to  do. 

Sd — Same— Undue  Inflnenoe — ^Evidence. 

Fraud  or  undue  influence  is  usually  proved  by  circumstances,  but  the  cir- 
cumstances must  necessarily  and  logically  lead  to  the  inference  that  fraud  or 
coercion  was  employed,  and  that  the  will  does  not  represent  the  real  desire  and 
intention  of  the  testator.    A  wide  range  should  be  permitt^  in  the  evidence. 


The  execution  of  wills  prior  to  the  one  being  contested  concerning  which  no 
undne  influence  is  shown,  disposing  of  property  in  substantially  the  same  way 
as  in  the  last  will,  is  relevant  and  material  as  showing  the  absence  of  undue 
influence  in  the  execution  of  the  last  will,  while  a  sudden  and  complete  change 
in  the  disposition  of  property  would  demand  explanation,  unless  the  change  is 
made  in  nivor  of  heirs.  The  fact  that  some  of  the  children  are  disinherited 
and  others  favored,  and  the  distribution  seems  unnatural  or  unreasonable,  raises 
BO  presumption  of  undue  influence,  but  such  fact  may,  when  taken  in  connection 
vith  other  f acts,  have  that  effect. 
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Unreasonable  prejudice  or  erroneous  conyictions  towarda  one  who  has  a 
natural  claim  upon  the  bounty  of  the  testator  is  no  evidence  of  fraud  or  coercion. 
Such  state  of  mind,  to  constitute  a  sufficient  reason  for  a  refusal  to  probate  a 
will,  must  have  been  fanned  into  life  or  nursed  and  fostered  by  a  beneficiary. 
A  will  muat  be  procured  wholly  by  lying  or  false  representations,  made  by  a 
beneflcianr  with  the  intention  of  procuring  the  execution  of  the  will,  in  order 
to  inyalidate  it  for  such  fraud. 


— ETidenoe. 

Upon  an  application  to  probate  a  will,  the  issue  being  fraud  and  undue 
influence  on  the  part  of  the  beneficiaries  in  procuring  its  execution,  eridenee 
considered,  and  held  irrelevant  and  immaterial,  and  insufficient  to  support  the 
judgment  of  the  court  sustaining  the  contest. 

0. — Bama— Subiequeat  Xemoraaduai — Codieil. 

A  memorandum  made  by  a  testator  subae^ent  to  the  date  of  his  will,  con- 
sidered, and  held  insufficient  as  a  revocation  either  expressly  or  by  implication, 
but  intended  by  the  testator  as  a  codicil. 

OH  BBHBAHXNG. 

7. — ^Will — OoAtett— Statement  by  Testator— Statute  Construed. 

A  contest  of  an  application  to  probate  a  will  is  not  an  "action  arising  oat 
of  any  transaction  with  the  decedent"  and  therefore  the  provisions  of  article 
2302,  Revised  Statutes,  have  no  application,  and  a  party  to  the  contest  may 
teatify  as  to  statements  by  the  testator. 

Appeal  from  the  District  Court  of  Waahington  County.  Tried  below 
before  Hon.  Ed  R.  Sinks. 

W.  W.  Searcy  and  Huicheson,  Campbell  Jc  Hutcheson,  for  appellants. 
— The  court  erred  in  refusing  to  inatruct  a  verdict  for  the  proponents  of 
the  will.  Patterson  v.  Lamb,  21  Texas  Civ,  App.,  612;  Barry  v.  Gra- 
ciette,  71  S.  W.,  310-11;  Mcintosh  v.  Moore,  22  Texas  Civ.  App.,  22; 
Wetz  V.  Schneider,  34  Texas  Civ.  App.,  201 ;  McCall  v.  McCall,  135  U. 
S.,  172;  Hughes  v.  Bader,  82  S.  W.,  64;  Archambault  v.  Blanchard,  95 
S.  W.,  834;  Cash  v.  Lust,  44  S.  W.,  724;  Sehr  v.  Lindemann,  54  S.  W., 
640;  Jocke  v.  Irvine,  91  Texas,  581;  Patterson  v.  Lamb,  21  Texas  Civ. 
App.,  612;  Washington  v.  Missouri,  K.  &  T.  Ry.  Co.,  90  Texas,  320; 
Blanton  v.  Mayes,  68  Texas,  428 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Vieno,  26 
S.  W.,  231;  Paxton  v.  Boyce,  1  Texas,  326;  Goree  v.  Goree,  22  Texas 
Civ.  App.,  470 ;  Largen  v.  State,  76  Texas,  328 ;  Sharpley  v.  Cooper,  1 
Texas  App.,  Civ.,  sec.  65,  p.  27. 

The  court  erred  in  permitting  the  witness  Wm.  Lusk  to  testify,  over 
objection  of  proponents,  as  follows:  ''In  1906  Mrs.  MoUie  Middleton 
showed  me  a  letter  written  by  Mr.  Alex  Simon,  Sr.,  her  father.  The 
letter  was  entirely  in  the  handwriting  of  Alex  Simon,  Sr.,  and  was  ad- 
dressed to  Mrs.  Middleton ;  in  that  letter  Mr.  Simon  stated  that  he  was 
going  to  cut  off  her  water  rent  and  stop  her'  monthly  allowance,  and, 
among  other  things,  he  stated  the  following :  ''that  she  was  having  il- 
licit intercourse  with  that  man" — ^that  is  the  way  he  understood.  Wicb 
V.  Woflford,  31  Texas,  413 ;  Blade  v.  Noland,  12  Wendell,  173 ;  27  Am. 
Dec,  126;  Bagley  v.  McMickle,  9  California,  430;  Anglo-American 
Packing  Co.  v.  Cannon,  31  Fed.  Rep.,  313 ;  Wyckoff  v.  Wyckoff,  16  N. 
J.  Eq.,  401 ;  Kennedy  v.  Cox,  64  Texas,  418 ;  Wetz  v.  Schneider,  34 
Texas  Civ.  App.,  201;  Throckmorton  v.  Holt,  180  U.  S.,  652;  Schia- 
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bamn  v.  Shemme,  67  S.  W.,  630;  Walton  v.  Kendrick,  27  S.  W.,  872; 
Gordon  v.  Bums,  43  S.  W.,  642 ;  Earp  v.  Edgington,  64  S.  W.,  42 ;  16 
Cyc,  1214-19;  Watermann  v.  Whitney,  11  N.  Y.,  157;  In  re  Donovan  Es- 
tate, 73  Pac,  1081 ;  Calkins  v.  Calkins,  44  Pac,  679 ;  Johnson  v.  Brown, 
25  Texas  Sup.,  127;  Willis  v.  McNeil,  57  Texas,  474;  Evansich  v.  Gulf, 
C.  &  S.  P.  By.  Co.,  61  Texas,  28 ;  King  Mfg.  Co.  v.  Solomon,  25  S.  W., 
450;  Henslee  v.  Henslee,  5  Texas  Civ.  App.,  370;  Kellogg  v.  McCabe,  92 
Texas,  199. 

The  court  erred  in  permitting  the  witness  Wm.  Lusk,  over  objection 
of  proponents,  to  testify  as  follows :  '^ After  reading  the  letter  from  Mr. 
Simon,  Sr.,  to  Mrs.  Middleton,  I  went  to  see  James  H.  Simon.  I  stated 
to  him  that  the  letter  contained  the  following  language :  It  accused  Mrs. 
Middleton  with  having  intercourse  with  Jim  Osborn.  That  if  the 
charges  made  in  said  letter  were  true  he,  as  a  brother,  ought  to  take  a 
shotgun  and  go  and  shoot  the  top  of  Osborn's  head  off;  if  they  were  not^ 
that  it  was  his  duty  as  a  brother  to  go  and  protect  Mrs.  Middleton 
against  such  charges;  that  she  was  without  any  means,  had  nothing  to 
eat,  and  that  her  father  was  threatening  to  throw  her  out  of  the  house, 
and  cut  off  her  monthly  allowance,  and  it  was  his  duty  as  a  brother  to 
go  and  look  after  her.  Jim  replied :  'Go  and  see  pa.' ''  Dennis  v.  Neal, 
71  S.  W.,  388-9 ;  Shailer  v.  Bumstead,  99  Mass.,  130 ;  Osgood  v.  Man- 
hattan Co.,  3  Cowen,  612;  15  Am.  Dec,  304;  Boyd  v.  Eby,  8  Watts,  66; 
Hauberger  v.  Root,  6  Watts  and  S.,  431;  Dotts  v.  Petzer,  9  Pa.,  88; 
Clark  V.  Morrison,  25  Pa.,  453 ;  Titlow  v.  Titlow,  54  Pa.,  222 ;  93  Am. 
Dec,  691 ;  Walkup  v.  Pratt,  5  Har.  &  J.,  53 ;  Forney  v.  Ferrell,  4  W.  Va., 
729;  Thompson  v.  Thompson,  13  Ohio  State,  356;  Eoberts  v.  Trawick, 
13  Ala.,  68;  Blakey  v.  Blakey,  33  Ala.,  616;  Prewett  v.  Coopwood,  30 
Miss.,  369;  1  Greenleaf  on  Evidence,  sec.  176;  Kellogg  v.  McCabe,  92 
Texas,  199 ;  Thompson  v.  Bowie,  4  Wallace,  471 ;  1  Jones  on  Evidence, 
137;  3  Wigmore  on  Evidence,  sees.  1904-6;  1  Wigmore  on  Evidence, 
sees.  30,  31,  38,  39,  40,  42,  43,  pp.  115,  117. 

The  court  erred  in  permitting  the  witness  Wm.  Lusk,  over  objection 
of  proponents,  to  testify  as  follows :  That  after  reading  the  letter  Mrs. 
Middleton  handed  him  he  went  to  see  Mr.  Alex  Simon,  Sr.,  and  says 
that  he  (Lusk)  told  him  that  he  had  read  the  letter  that  he  (Mr.  Simon) 
had  written  to  Mrs.  Middleton,  and  that  it  was  a  shame  for  a  father  to 
write  such  a  letter  to  a  daughter.  He  insisted  that  Mr.  Simon  keep  up 
the  allowance  that  he  had  been  giving  her ;  that  she  had  nothing,  and  he 
ought  to  support  her.  Mr.  Simon  wanted  to  know  where  she  had  gotten 
the  money  to  buy  the  shoes  that  Adrian  (her  son)  was  wearing.  Lusk 
told  him  that  he  had  given  it  to  her.  He  then  wanted  to  know  how  Lusk 
was  going  to  get  his  pay  back — that  he  was  not  going  to  pay  him.  Lusk 
told  him  that  he  did  not  ask  it  of  him.  He  then  wanted  to  know  why 
she  did  not  get  a  support  from  that  man,  not  calling  any  names.  Lusk 
told  him  that  he  was  satisfied  that  he  had  nothing  to  do  with  her.  He 
replied  that  he  had  been  told  so.  Lusk  told  him  that  unless  he. assisted 
her  the  matter  would  be  taken  to  the  lodges,  the  Masons  and  Knights  of 
Pythias,  he  being  a  member,  and  that  they  would  take  the  matter  up, 
and  stating  to  Mr.  Simon  that  Osborn  was  a  good  man,  and  that  he  did 
not  think  that  there  was  anything  wrong  with  him.  Kennedy  v.  TJp- 
shaw,  64  Texas,  411;  Wetz  v.  Schneider,  34  Texas  Civ.  App.,  201; 
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Watermann  v.  Whitney,  11  N.  Y.,  162 ;  Jackson  v.  Kniffen,  2  Johnson, 
31;  Bobinson  t.  Hutchison,  26  Vermont,  45;  Gibson  t.  Gibson,  24  Mo., 
228;  Moritz  v.  Brough,  16  Sargent  &  Bawle,  403;  Smith  v.  Fenner,  1 
Gallison,  171;  Stevens  v.  Yancleve,  4  Washington,  265;  Comstock  v. 
Hadlyme,  8  Conn.,  263;  Dickie  v.  Carter,  42  lU.,  388;  Lewis  v.  Lewis, 
2  Watts  &  Sergent,  458;  In  re  Estate  of  Donovan,  73  Pac,  1081;  Kel- 
logg V.  McCabe,  92  Texas,  199;  Thompson  v.  Bowie,  4  Wallace,  463;  1 
Jones  on  Evidence,  137;  Johnson  v.  Brown,  25  Texas  Sup.,  127;  Evan- 
sich  V.  Gulf,  C.  &  S.  F.  By.  Co.,  61  Texas,  28 ;  Missouri  Pac.  By.  Co.  v. 
Ivy,  71  Texas,  416. 

The  court  erred  in  permitting  the  witness  Wm.  Lusk  to  testify,  over 
objection  of  proponents,  that  nothing  had  come  under  his  observation 
showing  any  immorality  on  the  part  of  Mrs.  Middleton,  and  in  refusing 
to  strike  out  all  the  evidence  given  by  said  Lusk.  Kellogg  v.  McCabe,  92 
Texas,  199;  Greenleaf  on  Evidence,  sec.  52;  1  Jones  on  Eyidence,  137; 
Thompson  v.  Bowie,  4  Wallace,  463. 

The  court  erred  in  permitting  the  witness  Ad.  von  Kalckstein  to  tes- 
tify, over  objection  of  proponents,  as  follows :  **I  went  to  see  AJex  Simon, 
Jr.,  to  get  him  to  help  Cain  with  fifteen  dollars  to  get  Cain  out  of  some 
trouble  that  he  had  gotten  into.  Alex  Simon  said  tiiat  the  family  could 
do  no  more  for  him.  He  said  that  Cain  had  gotten  so  often  into  trouble, 
and  that  he  (Cain)  had  been  notified  that  the  next  time  he  got  into  trou- 
ble he  would  have  to  get  out  without  assistance.  I  was  urgent  with  Mr. 
Simon  to  try  and  help  Cain  in  this  matter.  Finally  he  lost  his  temper 
and  he  told  me,  *You  want  to  know  how  I  feel  about  this  matter  ?  He 
got  excited,  because  I  urged  him,  and  said :  TTou  want  to  know  how  I 
feel  about  it?'  and  said,  *If  the  sweat  of  my  balls  would  keep  the  son  of 
a  bitch  from  starving  I  would  not  help  him.  That  is  the  way  I  feel  about 
it/  "    Kellogg  V.  McCabe,  92  Texas,  199, 

The  court  erred  in  permitting  the  witness  Paul  Fricke  to  testify,  over 
objection  of  proponents,  as  follows :  "I  was  United  States  marshal,  and 
living  in  San  Antonio,  in  1889  or  '90.  I  was  about  ready  to  go  to 
Brownsville  or  El  Paso,  I  don*t  remember  which,  when  some  party  in- 
formed me  that  a  lady  that  I  was  acquainted  with  wanted  to  see  me. 
I  was  in  a  hurry,  but  on  my  way  to  the  depot  I  went  to  see  her.  I  found 
Mrs.  Leah  Martin  in  a  little  hut  in  which  there  were  two  rooms.  She 
was  living  in  one  room  and  a  Mexican  woman  in  the  other.  She  looked 
to  be  in  a  terrible  distressing  condition — ^hardly  had  any  clothes  on;  I 
think  she  was  barefooted — terrible  dirty  dress,  and  without  any  bed  or 
chairs.  I  gave  her  $25  and  told  her  to  buy  some  things.**  Kellogg  v. 
McCabe,  92  Texas,  199;  Johnson  v.  Brown,  25  Texas  Sup.,  127;  Willis 
V.  McNeil,  67  Texas,  474;  Evansich  v.  Gulf,  C.  &  S.  F.  By.  Co.,  61 
Texas,  28 ;  King  Mfg.  Co.  v.  Solomon,  25  S.  W.,  449 ;  Earp  v.  Ed^g- 
ton,  64  S.  W.,  42. 

The  court  erred  in  permitting  contestants,  ovisr  objection  of  propo- 
nents, to  read  from  the  testimony  of  Morris  Fisher,  deceased,  as  follows: 
**I  have  known  Mrs.  Leah  Martin  for  years.  I  knew  her  in  Houston  six 
or  seven  years.  One  Sunday  morning  I  passed  her  on  the  street  with 
two  children,  and  she  holloaed  to  me,  *Hello,  Morris.'  She  knew  me 
when  I  lived  in  Brenham.    I  recognized  her  and  spoke  to  her.    I  knew 
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that  she  took  in  washing  at  four  dollars  per  week  to  support  her  chil- 
dren/'   Same  authorities. 

The  court  erred  in  permitting  the  witness  Adrian  Middleton  to  tes- 
tify, over  objection  of  proponents,  that  he  had  heard  his  Uncle  Alex  say 
to  his  grandmother,  "Are  the  free  boarders  in?'  and  his  grandmother 
replied,  *Tes/'  'TVell,  why  don't  you  get  rid  of  them?"  "I  don't 
know  how."  'TVell,  put  a  little  poison  in  the  grub;  that  is  a  good  way 
to  get  rid  of  them."  Dennis  v.  Neal,  71  S.  W.,  388 ;  Johnson  v.  Brown, 
25  Texas  Sup.,  127;  Evansich  v.  Gulf,  C.  &  S.  F.  Ey.  Co.,  61  Texas,  28; 
Kellogg  V.  McCabe,  92  Texas,  199. 

The  court  erred  in  permitting  the  witness  Adrian  Middleton,  over  ob- 
jection of  proponents,  to  testify  with  reference  to  a  row  between  his 
mother,  Mrs.  Middleton,  and  Alex  Simon,  Jr.,  as  follows :  "That  he  wit- 
nessed a  row  between  them;  that  his  Uncle  Alex  stepped  on  his  (Ad- 
rian's) feet;  that  he  went  to  see  his  mother  when  his  Uncle  Alex  stepped 
on  his  feet,  and  I  think  she  got  mad.  I  think  I  said  something  out  of 
the  way  to  him  and  he  slapped  at  me,  but  did  not  hit  me.  I  went  to  my 
mother  and  told  her.  She  got  mad,  and  she  went  out  to  the  front  door. 
She  was  standing  in  the  door  with  her  hand  out.  I  went  out  of  the 
sitting-room  just  before  Uncle  Alex  did,  and  I  was  going  to  the  water 
stand  to  get  me  a  little  water,  and  I  could  look  through  the  hall  and  see 
him  when  he  went  through.  He  was  in  grandfather's  room  if  I  am  not 
mistaken.  When  he  came  out  he  shoved  mother,  and  she  said  something 
to  him,  and  he  slapped  her  with  the  back  of  his  hand  in  the  face  as  she 
approached."    Same  authorities. 

The  court  erred  in  permitting  the  witness  Adrian  Middleton,  over 
objection  of  proponents,  to  testify  that  he  carried  notes  from  his  mother 
to  his  grandfather;  that  the  notes  were  about  money;  that  his  grand- 
father wanted  to  know  why  she  did  not  go  out  and  wash  and  iron;  that 
he  asked  his  grandfather  why  he  did  not  give  her  a  job  in  the  store.  He 
said,  "No,  she  is  able  to  cook,  wash  and  iron;"  that  she  could  go  and 
cook  and  wash ;  that  he  was  tired  of  giving  her  money.    Same  authorities. 

The  court  erred  in  permitting  J.  P.  Buchanan,  one  of  contestant's 
counsel,  while  arguing  the  case  to  the  jury,  in  behalf  of  the  contestants, 
to  state,  "Now,  I  can  take  Mr.  Searcy  to  many  men  in  this  county  who 
wiU  say  that  they  have  heard  James  and  Alex  Simon  swear  to  lies." 
After  objection  of  said  language  by  counsel,  and  rejection  thereof  by  the 
court,  said  Buchanan  further  said :  "Now,  gentlemen  of  the  jury,  I  will 
close  this  incident  by  saying  I  have  not  been  the  prosecuting  attorney  of 
your  county  for  fifteen  years,  and  with  your  grand  juries,  for  nothing;" 
meaning  thereby  to  indicate  to  the  jury  that  he  knew  something  about 
the  false  swearing  himself,  and  thereby  prejudicing  the  jury  against  said 
parties.  St.  Louis  R.  B.  v.  Dickens,  56  S.  W.,  124 ;  Houston  Water  Com- 
pany V.  Harris,  3  Texas  Civ.  App.,  475 ;  Texas  &  Pac.  R.  R,  v.  Garcia,  62 
Texas,  289;  Beville  v.  Jones,  74  Texas,  148;  1  Greenleaf  on  Evidence, 
sec.  461. 

Mr.  A.  Zekind,  being  a  resident  of  Denver,  Colorado,  and  not  having 
lived  in  Washington  County  for  more  than  three  years,  and  it  not  being 
shown  that  he  was  personally  acquainted  with  all  of  the  jurors,  it  was 
error  for  the  court  to  refuse  to  permit  the  proponents  to  prove,  by  par- 
ties knowing  him,  that  the  general  reputation  of  Mr.  Zekind  for  truth 
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and  veracity  was  good,  and  that,  too,  when  contestants,  by  their  maimer 
of  cross-examining  the  witness,  had  sought  to  throw  suspicion  on  his 
testimony.  Warfield  v.  Louisville  &  N.  By.  Co.,  55  S.  W.,  304 ;  Salvini 
V.  Legumazabel,  68  S.  W.,  183;  People  v.  Hector,  19  Wendell  (N.  Y.), 
569;  Central  B.  B.  &  Banking  Co.  v.  Dodd,  83  Oa.,  507;  Postens  v. 
Postens,  3  Watts  &  S.,  127;  Paine  v.  Tilden,  EO  Vt,  554;  3  Cyc,  p.  17. 

Mathis,  Buchanan  Jk  Basherry  and  Lewis  &  Phillips,  for  appellees.— 
The  court  did  not  err  in  refusing  to  direct  a  verdict  in  favor  of  the  pro- 
ponents, but  did  err  in  not  directing  a  verdict  for  contestants  upon  the 
ground  that  the  undisputed  evidence  showed  that  the  will  in  question 
had,  subsequent  to  its  execution,  been  revoked  by  the  testator  by  an  in- 
strument in  writing,  written  and  signed  by  himself.  Grigsby  v.  Wil- 
lis, 69  S.  W.,  574;  Estate  of  Knox,  131  Penn.  State,  220;  17  Am,  SL 
Bep.,  798;  Gaston's  Estate,  188  Penn.  State,  374;  68  Am.  St.  Bep.,  874; 
Ferris  v.  Neville,  89  Am.  St.  Bep.,  486  (see  note  to  this  case  for  com- 
prehensive discussion  of  every  aspect  of  the  question) ;  Doughertv  v. 
Holscheider  (Texas  Civ.),  88  S.  W.,  1113. 

The  trial  court  properly  refused  to  direct  a  verdict  for  the  proponents 
because  there  was  evidence  requiring  the  submission  of  the  issue  of  fraud 
and  imdue  influence  in  the  procurement  of  the  will.  To  the  effect  that 
undue  influence  may  be  proven  by  circumstantial  as  well  as  direct  evi- 
dence, see  .Campbell  v.  Barrera,  32  S.  W.,  724 ;  Schouler  on  Wills,  sec. 
242.  To  the  effect  that  extreme  age  and  ill  health  is  a  circumstance  of 
weight  upon  the  question  of  undue  influence:  Schouler  on  Wills,  sec 
227.  To  the  effect  that  disinheritance  of  children  by  blood  is  always 
weighty  in  determining  the  issue  of  undue  influence :  Schouler  on  Wills, 
sees.  165,  238.  To  the  effect  that  the  inequality  in  the  circumstances  of 
those  preferred  as  contrasted  with  the  children  disinherited  is  evidence  of 
undue  influence:  In  re  Budlong's  Will  (N.  Y.),  27  N.  E.,  945;  Bivard 
V.  Bivard  (Mich.),  63  Am.  St.  Bep.,  570;  Marx  v.  McGlynn,  88  N.  Y., 
357 ;  Hartman  v.  Strickler,  82  Va.,  237 ;  Walls  v.  Walls,  99  S.  W.,  969. 
To  the  effect  that  intense  hostility  of  the  beneficiaries  under  the  will 
against  the  children  disinherited,  coupled  with  opportunity  to  influence, 
is  evidence  of  undue  influence :  Walls  v.  Walls,  99  S.  W.,  969 ;  Betts  v. 
Betts  (Iowa),  84  N.  W.,  976;  Arnold's  Case,  82  Pac,  252;  147  Cal.,  583. 

Evidence  was  admissible  to  show  the  feelings  of  J.  H.  Simon 
toward  his  sister,  Mrs.  Middleton,  at  the  time  of  the  execution  of  the  will 
in  question,  as  furnishing  reason,  motive  and  desire  on  the  part  of  the 
said  J.  H.  Simon  to  unduly  influence  his  father  in  disinheriting  his  sis- 
ter. Kennedy  v.  Upshaw,  66  Texas,  442-450;  Betts  v.  Betts  (Iowa),  84 
N.  W.,  976 ;  In  re  Arnold's  Estate,  147  Cal.,  583 ;  82  Pac,  252. 

Testimony  was  admissible  to  rebut  any  inferences,  arising  from  the 
fact  that  testator  did  not  revoke  the  will  of  1904  during  two  years  of  his 
life,  that,  therefore,  the  same  was  not  procured  by  undue  influence  or 
fraud,  by  showing  that  the  testator  was  surrounded  by  the  same  hostile 
influences,  animated  by  the  same  motives,  as  were  alleged  to  have  in- 
duced the  will  originally.  Haines  v.  Hayden,  95  Mich.,  332 ;  35  Am.  Si, 
566;  Shailer  v.  Bumstead,  99  Mass.,  126;  Schouler  on  Wills,  sec.  243. 

Declarations  of  the  testator  made  after  the  execution  of  a  will  are  ad- 
missible upon  the  question  of  the  existence  of  insane  delusions  on  the 


1908.J  SiHON  V.   MiDDLBTOK.  537 

part  of  testator^  affecting  the  execution  of  the  will.  Contestants  alleged 
that,  at  the  time  of  the  execution  of  the  will,  deceased  was  possessed  of 
insane  delusions  to  the  effect  that  Mrs.  Middleton  was  having  illicit  re- 
lations with  Osborne,  and  that  Mrs.  Martin  was  a  prostitute  and  leading 
an  immoral  life,  and,  because  of  such  delusions,  made  the  will  in  suit. 
Bivard  y.  Rivard,  63  Am.  St.  Rep.,  666;  Schouler  on  Wills,  sec.  165. 

The  fact  that  Alex  Simon,  Jr.,  became  angry  with  his  sister  and  struck 
her  in  the  face  was  a  fact  admissible  to  establish  his  feeling  toward  his 
sister,  Mrs.  Mollie  Middleton,  to  show  his  illwill  toward  her,  and  thus 
to  show  motive  and  reason  why  he  might  be  willing  to  unduly  influence 
her  father  against  her.  The  other  facts  adduced  were  a  part  of  the  res 
gestae  of  the  principal  fact,  and  necessary  to  explain  it  and  give  it  color 
and  make  it  understood  by  the  jury.  Further,  the  whole  transaction 
had  to  be  set  before  the  jury  in  view  of  the  allegation  in  proponents' 
second  supplemental  petition,  in  which  they  averred  that  Alexander 
Simon,  deceased,  and  the  contestants  were  unfriendly,  and  that  such 
state  of  feeling  was  brought  about  by  the  undutiful  manner  in  which  the 
said  contestants  treated  the  said  Alexander  Simon  and  the  abandonment 
of  him  and  his  home  by  them  for  many  years  prior  to  the  making  of  said 
will.  Kennedy  v.  Upshaw,  66  Texas,  442-450;  Betts  v.  Betts  (Iowa), 
84  N.  W.,  976;  In  re  Arnold's  Estate,  147  Cal.,  583;  82  Pac,  255; 
Schouler  on  Wills,  sec.  242 ;  Lucas  v.  Parsons,  27  Qa.,  593. 

Testimony  was  admissible  to  show  that  the  will  was  unnatural,  and 
thus  was  relevant  to  the  question  of  fraud  and  undue  influence.  In  re 
Budlong's  Will  (N.  Y.),  27  N.  E.,  945;  Marx  v.  McGlynn,  88  N.  Y., 
357;  Rivard  v.  Rivard  (Mich.),  63  Am.  St.  Rep.,  570;  Hartman  v. 
Strickler,  82  Va.,  237;  Walls  v.  Walls,  99  S.  W.,  969;  Schouler  on  Wills, 
sec.  163,  238. 

FLY,  Associate  Justice. — This  suit  grows  out  of  the  contest  of  the 
will  of  Alexander  Simon,  deceased,  of  date  October  4,  1904,  which  was, 
at  the  instance  of  appellants,  probated  in  the  County  Court,  but  probate 
of  which  was,  on  appeal  by  appellees  to  the  District  Court,  refused.  In 
the  will  all  the  property,  except  bequests  of  five  dollars  each  to  Mollie 
Middleton,  I^ah  Martin  and  Cain  Simon,  appellees  herein,  was  be- 
queathed to  Julia  R.  Simon,  wife  of  the  testator,  with  full  power  of  dis- 
posal, what  remained  at  her  death  being  bequeathed  to  Louis  Simon, 
James  H.  Simon,  Alexander  Simon,  Jr.,  Rosa  Rubenstein  and  Hannah 
Folz,  children  of  the  testator  and  Julia  R.  Simon,  and  appellants  herein. 
Appellees,  who  are  also  children  of  the  testator  and  Julia  R.  Simon, 
contested  the  will  on  the  grounds  that  the  testator  was  of  unsound  mind 
when  he  made  the  will ;  that  the  signature  to  the  will  was  a  forgery ;  that 
the  will  was  not  attested  by  two  witnesses  in  the  presence  of  the  testa- 
tor, and  that  it  was  procured  through  fraud  and  undue  influence  on  the 
Krt  of  appellants.  The  cause  was  submitted  to  the  jury  on  the  issue  of 
md  and  undue  influence  alone,  and  a  verdict  was  returned  for  appel- 
lees and  against  the  probate  of  the  will. 

The  undue  influence  which  will  invalidate  a  will  consists  of  substitut- 
ing the  will  of  the  person  exercising  it  for  that  of  the  testator.  It  is  an 
influence  which  destroys  the  free  agency  of  the  testator,  and  places  him 
in  a  position  where  he  is  dominated  by  another;  which  acted  directly  on 
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his  mind  at  the  very  time  when  he  executed  the  will.  As  said  by  this 
court  in  Wetz  v.  Schneider,  34  Texas  Civ.  App.,  201 :  "Persuasion,  en- 
treaty, cajolery,  importunity,  argument,  intercession  and  solicitation  aie 
permissible,  and  can  not  be  held  to  be  undue  influence  unless  they  sub- 
verted and  overthrew  the  will  of  the  testator  and  caused  him  to  do  a 
thing  that  he  did  not  desire  to  do/' 

Fraud  or  undue  influence  can  be  proved  by  circumstances;  in  fact,  it 
is  usually  the  case  that  it  can  not  be  directly  proved  but  must  be  shown 
by  circumstances.  Each  one  of  the  circumstances,  however,  must  point 
towards  the  end  sought,  and  all  of  them  taken  together  must  in  a  rea- 
sonably satisfactory  and  convincing  manner  establish  such  fraud  and  un- 
due influence.  The  facts  and  circumstances  must  necessarily  and  logic- 
ally lead  to  the  inference  that  fraud  or  coercion  was  employed,  and  tiiat 
the  will  does  not  represent  the  real  desire  and  intention  of  the  testator. 
In  the  investigation  of  fraud  or  undue  influence  there  musf  be  a  wide 
range  permitted.  As  said  by  IJnderhill  in  his  Law  of  Wills,  section  132 : 
"The  nature  of  the  relations  and  dealings  between  the  testator  and  the 
beneficiaries,  the  extent  of  the  property  of  the  testator,  his  social  and 
commercial  standing,  his  family  connections,  the  claims  of  particnlar 
persons  upon  his  bounty,  the  situation  of  the  beneficiaries,  social  and 
pecuniary,  the  situation  and  the  mental  condition  of  the  testator,  the 
nature  and  contents  of  the  will  itself,  and  all  the  circumstances  under 
which  it  was  executed,  may  be  considered  as  facts  from  which  fraud  and 
undue  influence  may  be  inferred,  or  by  which  they  may  be  disproved.^ 

The  execution  of  wills  prior  to  the  one  being  contested,  concerning 
which  no  undue  influence  is  shown,  disposing  of  the  property  substan- 
tially as  in  the  last  will,  is  relevant  and  material  in  showing  the  absence 
of  undue  influence,  while  a  sudden  and  complete  change  of  the  disposi- 
tion of  property  would  demand  explanation,  imless  the  change  is  made 
in  favor  of  heirs.  The  fact  that  some  of  the  children  are  disinherited 
and  others  favored,  and  the  distribution  appears  unnatural  or  unreason- 
able, raises  no  presumption  of  undue  influence,  but  such  fact  may,  when 
taken  with  other  facts,  show  undue  influence.  The  financial  condition 
of  the  legatees  may  be  shown  as  circumstances  bearing  upon  the  ques- 
tion as  to  whether  the  will  was  the  product  of  a  mind  not  unduly  influ- 
enced by  beneficiaries. 

If  a  beneficiary,  for  the  purpose  of  influencing  the  mind  of  the  testa- 
tor, fabricates  false  and  slanderous  charges  against  one  who  ordinarily 
would  have  been  a  recipient  of  favors  under  a  will,  and  such  slanders 
have  induced  the  making  of  a  will  by  which  such  person  is  cut  oflf  from 
any  benefits,  such  slander  would  constitute  important  evidence  bearing 
upon  the  question  of  fraud  and  undue  influence;  but  the  mere  fact  of 
the  existence  of  unreasonable  prejudice,  or  erroneous  convictions  as  to 
the  unworthiness  of  the  contestants,  is  no  evidence  of  coercion  or  fraud. 
Dislike  towards  one  who  has  a  natural  claim  upon  the  bounty  of  the  tes- 
tator, to  form  a  basis  for  a  refusal  to  probate  a  will,  must  have  been 
fanned  into  life  or  nursed  and  fostered  by  a  beneficiary  in  order  to  form 
the  basis  for  fraud  or  undue  influence.  A  will  must  be  procured  wholly 
by  lying  or  false  representations,  made  by  a  beneflciary  with  the  inten- 
tion of  procuring  the  execution  of  a  will,  in  order  to  invalidate  it  for 
such  fraud. 
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The  evidence  in  this  ease  fails  to  establish  undue  influence  as  above 
defined.  It  is  true  that  it  was  shown  that  Alexander  Simon,  Sr.,  enter- 
tained animosiiy  and  prejudice  against  Mrs.  Middleton,  Mrs.  Martin 
and  Gain  Simon  for  many  years,  and,  while  it  may  have  ebbed  and 
flowed  at  times  during  the  years,  it  was  the  product  and  outcome  of  what 
the  testator  considered  the  outrageous  conduct  of  his  daughters  and  the 
profligate  life  of  his  son.  Some  grounds  were  shown  for  the  existence 
of  the  anger  of  the  testator  towards  the  disinherited  children,  but  if  it 
had  been  utterly  unfounded  it  would  not  invalidate  the  will  unless  it 
was  engendered  by  the  appellants,  and  used  by  them  to  utterly  destroy 
the  volition  of  the  testator  as  to  the  disposition  of  his  property.  Pat- 
terson V.  Lamb,  21  Texas  Civ.  App.,  612;  Barry  v.  Qraciette  (Texas 
Civ.  App.),  71  S.  W.,  309.  It  was  his  property,  accumulated  by  thrift 
and  enterprise  during  a  long  life,  and  he  had  the  absolute  right  to  dis- 
pose of  it  as  he  saw  fit.  No  doubt  the  daughters  were  poor  and  needed 
a  portion  of  the  property,  and,  looking  at  it  from  a  moral  standpoint,  it 
may  be  that  he  should  not  have  disregarded  the  ties  of  blood  and  nature, 
but  he  had  the  right  legally  to  give  his  property  to  a  stranger,  or  for 
charitable  purposes,  if  he  was  capable  mentally  of  making  a  will,  and 
made  it  in  response  to  his  own  desire  and  volition. 

There  is  nothing  to  indicate  that  the  fraud  of  appellants,  or  either  of 
them,  induced  the  making  of  the  will.  The  testator  knew  of  the  marriage 
of  Mrs.  Middleton  to  a  gambler  not  of  her  religious  faith,  over  the  pro- 
test and  in  utter  disregard  of  the  wishes  of  her  parents;  he  knew  that 
she  did  not  speak  to  them  even  while  living  with  her  two  children  in  his 
house.  He  Imew  of  the  conduct  of  Mrs.  Martin — ^knew  that  she  did  not 
speak  to  her  parents,  and  did  not  treat  them  with  any  consideration.  He 
Imew  of  the  disreputable  conduct  of  his  son  Cain,  and  had  the  right  to 
cut  him  off  on  account  of  his  profligacy.  If  at  times  in  the  long  years 
the  testator  seemed  to  relent  towards  his  undutiful  children,  his  detesta- 
tion of  their  conduct  was  voluntarily  expressed  through  his  wills  for 
years  before  his  death,  and  he  was  consistent  in  his  desire  to  prevent  his 
property  from  going  into  the  hands  of  those  children.  He  was  a  man  of 
strong  will  and  purpose,  and  acted  upon  his  own  convictions  and  preju- 
dices. But  they  were  his,  formed  in  his  own  mind,  and  acted  upon 
through  his  own  strong  determination.  They  were  not  shown  to  have 
been  builded  upon  the  fraud  and  deception  of  any  of  the  proponents  of 
the  will.  Cain  was  the  only  witness  who  testified  as  to  one  of  the  pro- 
ponents telling  his  father  about  the  conduct  of  Mrs.  Middleton,  and  he 
was  impeached. 

Not  only  was  the  burden  on  appellees  to  establish  undue  influence,  but 
it  devolved  upon  them  to  show  that  it  was  operating  upon  the  mind  of 
the  testator  at  the  time  that  he  executed  the  will  of  1904,  and  that  the 
execution  of  the  will  was  the  outcome  of  an  influence  amounting  to 
moral  coercion,  which  destroyed  his  volition  and  caused  him  to  make  a 
disposition  of  his  property  which  he  did  not  wish  to  make.  Not  one  sin- 
gle influence  was  shown  to  be  operating  upon  the  mind  of  the  testator  in 
this  case  at  the  time  that  he  executed  the  will  sought  to  be  probated,  ex- 
cept one  arising  from  the  convictions  of  a  strong  and  determined  mind. 
He  simply  placed  in  crystalized  form  the  determination  lasting  through 
years  and  founded  on  facts  within  his  knowledge  and  under  his  own  ob- 
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servation.  It  doubtless  is  true  that  he  ought  to  have  exercised  charity 
and  forbearance  towards  his  errine  and  undutiful  offspring,  and  it  may 
be  that  he  has  acted  in  a  cruel  ana  unnatural  manner  towards  them,  but 
he  can  not  be  called  to  answer  for  these  things  before  the  tribunal  of  the 
District  Court  or  of  this  court.  He  had  the  right  of  disposition  of  his 
property  after  his  death,  and  when  he  had  made  such  disposition  in  the 
exercise  of  his  intelligent  volition  his  action  can  not  be  set  aside  on 
grounds  of  morality  and  the  duties  he  owed  to  his  own  offspring. 

The  contents  of  the  letter  written  by  the  testator  to  Mrs.  Middleton 
two  years  after  the  execution  of  the  will  should  not  have  been  permitted 
in  evidence.  The  reasons  that  the  testator  gave  for  cutting  off  an  allow- 
ance that  he  had  been  making  to  Mrs.  Middleton  did  not  tend  in  any 
manner  to  show  undue  influence  in  the  execution  of  a  will  two  years  be- 
fore the  letter  was  written.  Upon  what  information  and  evidence  he 
based  the  charges  against  his  daughter's  character  which  influenced  him 
in  cutting  off  the  allowance  does  not  appear,  and  the  letter  had  no  pro- 
bative force  in  showing  undue  influence  in  the  execution  of  the  will.  It 
is  an  example  that  fully  sustains  the  justice  of  the  rule  which  prohibits 
proof  of  declarations  of  a  testator  to  establish  undue  influence,  when 
there  is  no  proof  of  a  lack  of  mental  capacity  to  make  the  wilL  Ken- 
nedy V.  Upshaw,  64  Texas,  411;  Wetz  v.  Schneider,  34  Texas  Civ.  App., 
201.  This  extends  to  what  Lusk  swore  that  he  said  to  the  testator  about 
the  contents  of  the  letter  and  his  reply  thereto.  The  evidence  did  not 
tend  to  prove  the  issue  of  undue  influence  or  any  other  in  the  case.  It 
could  have  had  no  effect  except  to  inflame  the  jury  and  prejudice  them 
against  appellants.  Neither  should  the  witness  have  been  allowed  to 
testify  that  he  had  never  seen  any  immorality  on  the  part  of  Mrs.  Mid- 
dleton.   The  evidence  was  utterly  impertinent  to  the  issues  in  the  case. 

The  testimony  of  Ad.  von  Kalekstein  as  to  a  conversation  he  had  with 
Alex  Simon,  Jr.,  with  reference  to  Cain,  about  1904,  did  not  tend  to 
prove  any  issue  in  the  case,  and  was  clearly  irrelevant  and  improper.  It 
was  inflammatory,  and  calculated  to  engender  prejudice  against  appel- 
lants. 

The  evidence  of  Fricke  as  to  the  financial  condition  of  Mrs.  Martin  in 
San  Antonio,  in  1889  or  1890,  was  clearly  illegal  and  improper.  It 
could  have  had  no  tendency  except  to  inflame  the  jury  against  appel- 
lants. It  had  no  connection  with  any  issue  in  the  case.  What  may  luive 
been  her  financial  condition  fourteen  or  fifteen  years  before  the  will  was 
made  was  clearly  impertinent.  It  was,  on  motion  to  strike  it  out,  held 
that  appellees  should  not  go  into  details,  but  the  court  did  not  withdraw 
it  from  the  jury. 

The  evidence  as  to  the  altercations,  in  1901,  between  Mrs.  Middleton 
and  Alex  Simon,  Jr.,  and  as  to  a  conversation  about  that  time  between 
him  and  his  motiier,  was  inadmissible.  The  issue  was  that  undue  influ- 
ence had  been  used  to  procure  the  execution  of  a  will  in  1904  by  Alex- 
ander Simon,  Sr.,  and  none  of  that  testimony  had  a  tendency  to  estab- 
lish that  issue.  There  was  no  issue  as  to  the  illwill  existing  between  ap- 
pellants and  appellees ;  everyone  admitted  that,  and  proof  of  the  harrow- 
ing disputes  between  them  could  have  no  other  tendency  than  to  raise 
prejudice  in  the  minds  of  the  jury. 

We  fail  to  see  the  relevancy  of  evidence  in  r^ard  to  Adrian  Middle- 
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ton  taking  notes  to  the  testator  for  his  mother  in  which  she  sought  to 
obtain  money  and  the  suggestion  of  the  testator  that  she  should  wash 
and  iron.  It  may  have  tended  to  show  "brutality  on  the  part  of  the  old 
man,  but  it  did  not  show  any  undue  influence.  We  see  no  place  in  the 
trial  for  this  character  of  evidence.  It  should  have  been  excluded,  not 
only  because  of  its  inflammatory  character,  but  because  of  its  irrele- 
vancy.   Kellogg  V.  McCabe,  92  Texas,  199. 

Evidence  of  what  Cain  Simon  heard  Alex  and  Jim  Simon  say  to  each 
other,  after  the  funeral  of  the  testator,  about  the  existence  of  three  wills, 
and  that  they  would  "give  them  five  dollars,'*  and  that  "they  don't  know 
anything  about  it ;  we  will  give  them  five  dollars  and  let  them  go  to  hell," 
was  palpably  inadmissible  for  any  lawful  purpose.  Knowledge  of  the 
existence  of  three  wills  on  the  part  of  appellants,  after  the  death  of  their 
father,  had  no  relevancy  as  to  the  issue  of  undue  influence  to  procure  the 
execution  of  the  will  sought  to  be  probated.  Mere  knowledge  that  a  tes- 
tator had  made  a  certain  will  has  been  held  not  evidence  of  undue  influ- 
ence.   Chaddick  v.  Haley,  81  Texas,  617. 

The  evidence  of  Bumey  Parker  to  the  effect  that  some  time  in  1904 
he  was  road  superintendent,  and  had  Cain  Simon  in  the  road  gang,  and 
that  his  father,  Alex  Simon,  Sr.,  told  him  to  turn  Cain  loose  and  he 
would  pay  the  fine,  would  perhaps  have  been  admissible  as  slightly  tend- 
ing to  show  a  more  kindly  disposition  on  the  part  of  the  father  towards 
his  son,  but  it  did  not  appear  whether  it  was  before  or  after  the  execu- 
tion of  the  will,  and  could  have  had  little  probative  force. 

In  view  of  another  trial,  it  may  be  said  that  the  statements  made  by 
counsel  to  the  jury,  complained  of  in  the  eighteenth  and  nineteenth  as- 
signments of  error,  were  improper. 

Any  testimony  tending  to  show  that  the  proponents  had  an  undue  in- 
fluence over  the  actions  of  the  testator  in  other  matters  would  be  admis- 
sible in  connection  with  any  facts  tending  to  show  that  the  influence  was 
exerted  in  connection  with  the  execution  of  the  last  will.  But  the  mere 
existence  of  great  influence  on  the  part  of  proponents  over  the  testator 
would  not  invalidate  the  will  of  1904,  unless  it  appeared  that  the  influ- 
ence was  exerted  to  procure  the  execution  of  the  will.  There  is  nothing 
to  indicate  that  fact,  and  consequently  all  evidence  of  ill  will  upon 
the  part  of  the  proponents  towards  the  contestants  would  be  of  no  force 
or  effect  whatever. 

If  it  be  true  that  Cain  Simon  was  excluded  from  the  table  with  the 
family,  and  that  he  ate  in  the  kitchen,  and  that  his  brothers  objected  to 
his  eating  at  the  table  with  them,  that  would  not  show  that  undue  influ- 
ence was  exerted.  He  seems  to  have  been  excluded  on  account  of  his 
vile  habits  and  vicious  life,  and  not  on  account  of  any  influence  exerted 
by  proponents  over  the  testator.  We  fail  to  see  the  pertinency  of  the 
testimony  under  the  circumstances  developed  by  the  evidence.  All  such 
testimony  would  open  up  inquiries  as  to  why  certain  things  were  done  by 
the  proponents,  and  lead  to  such  crimination  and  recrimination  that  they 
ought  not  to  be  countenanced  in  a  court  of  justice.  That  is  verifled  in 
this  case  by  the  fact  that  evidence  that  Cain  was  excluded  from  the  table 
was  answered  by  evidence  that  the  personal  uncleanliness  of  Cain  Simon, 
together  with  the  fact  that  he  was  afl!icted  with  a  loathsome  disease, 
caused  his  exclusion  from  the  family  table.    Nothing  should  have  been 
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admitted  except  evidence  which  tended  in  some  way  to  show  that  the  will 
offered  for  probate  was  executed  through  undue  influence  exerted  upon 
Alex  Simon^  Sr.,  by  proponents.  Of  course,  the  successful  or  unsuccess- 
ful termination  of  Mrs.  Middleton's  business  in  San  Antonio,  the  char- 
acter of.  Mrs.  Martin,  whether  or  not  she  had  received  assistance  from 
her  brothers,  mother  or  sisters,  whether  or  not  James  H.  Simon  played 
cards  with  Frank  Middleton,  what  Lusk  said  to  James  H.  Simon  about 
helping  Mrs.  Middleton,  and  his  reply,  whether  or  not  Alex  Simon,  Jr., 
was  willing  **to  take  down  the  screen*'  that  hid  his  private  life,  did  not 
tend  to  prove  any  issue  in  the  case,  and  should  have  been  excluded. 

In  a  memorandum  made  in  a  small  book,  on  July  1,  1906,  is  a  list  of 
the  property  owned  by  Alex  Simon,  Sr.,  and  after  the  list  the  statement: 
'^This  is  all  left  after  paying  all  due  by  the  store  to  Mrs.  Julia  R.  Simon, 
as  per  second  will,  and  not  to  have  tmy  claim  against  L.  M.  Simon  or 
Sam  Eubenstein,  what  is  on  the  books  and  notes  you  may  find,  and  if 
you  find  that  Cain  has  reformed  you  may  give  him  a  small  amount."  It 
is  signed  by  the  testator.  Appellees  claim  that  the  memorandum  con- 
stituted a  revocation  of  the  will  of  1904,  but  we  do  not  think  the  conten- 
tion is  maintainable.  There  is  not  a  single  word  in  the  memorandum 
indicating  any  desire  upon  the  part  of  the  testator  to  destroy  the  will 
sought  to  be  probated.  There  are  no  provisions  in  the  memorandum  in- 
consistent with  the  will  of  1904.  There  being  no  express  revocation  of 
that  will,  nor  any  inconsistent  provisions  in  the  memorandum  amount- 
ing to  an  implied  revocation,  it  must  be  held  that  there  was  no  intention 
to  revoke  it.  Dougherty  v.  Holscheider,  40  Texas  Civ.  App.,  31.  In  that 
case  the  subject  of  the  revocation  of  wills  by  implication  is  fully  dis- 
cussed. 

The  memorandum  is  obscure,  but,  by  a  reference  to  the  different  wills, 
we  think  it  is  evident  that  the  testator  was  referring  to  the  will  of  1904, 
which  he  designated  as  the  "second  will."  He  could  not  have  referred 
to  the  joint  will  of  himself  and  wife,  because  that  was  the  first  will  re- 
ferred to  in  the  testimony.  In  the  will  made  in  1883,  the  whole  of  the 
property  was  left  to  Julia  R.  Simon  during  her  life,  remainder  to  the  ap- 
pellants and  Leah  Simon,  now  Martin,  and  Cain  Simon,  and  it  is  evi- 
dent that  it  is  not  the  will  referred  to  as  "second  will,"  because  in  that 
will  Cain  Simon  was  provided  for,  and  the  provision  in  the  memorandum 
as  to  allowing  him  a  small  amount  if  he  reformed  can  not  be  reconciled 
with  the  terms  of  that  will.  In  the  will  made  in  1899  provision  was  made 
for  paying  Cain  Simon  ten  dollars  a  month,  and  in  case  ^%e  makes  a 
man  of  himself  he  shall  receive  a  full  share  of  the  estate."  In  that  will 
everything  was  left  to  Mrs.  Simon  except  trivial  sums.  In  the  will  of 
July  7,  1900,  the  sum  of  two  thousand  dollars  was  bequeathed  to  Cain 
Simon,  and  there  could  be  no  reason  for  permitting  a  small  sum  to  be 
paid  to  him  if  the  memorandum  referred  to  that  will.  In  a  memorandum 
made  July  15,  1902,  the  testator  seems  to  have  gone  back  to  the  will  of 
1883,  because  he  states  that  he  had  made  a  will,  and  had  left  his  wife  a 
life  estate  in  the  property,  but  he  makes  a  mistake  as  to  what  he  had 
given  Cain  Simon.  We  think  it  clear  that  the  memorandum  of  1906 
did  not  have  in  view  that  memorandum.  In  the  memorandum  of  1902 
there  was  no  provision  as  to  the  disposition  of  the  bulk  of  the  estate, 
there  being  nothing  but  a  recitation  of  what  was  provided  in  a  former 
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will  and  a  provision  as  to  the  disposal  of  the  estate  after  the  death  of 
Mrs.  Simon.  In  all  the  wills  there  was  a  provision  for  Cain  Simon  ex- 
cept the  last,  in  which  he  was  given  the  nominal  sum  of  five  dollars. 

It  is  reasonable  to  conclude  that  the  last  memorandum  was  intended 
to  supplement  the  will  of  1904  by  giving  a  list  of  the  property  of  the  es- 
tate, and  to  amend  it  by  giving  L.  M.  Simon  and  Sam  Bubenstein  what 
they  owed  the  estate,  and  to  grant  authority  to  Mrs.  Simon  to  allow  Cain 
a  small  sum  in  case  of  his  reformation.  It  has  the  character  of  a  codicil 
to  the  will  of  1904,  and  we  think  should  be  probated  with  it. 

There  was  no  such  attack  on  the  reputation  of  the  witness  Zekind  as 
would  justify  a  resort  to  character  witnesses  to  sustain  his  evidence.  He 
had  resided  in  the  county  for  many  years  and  had  been  absent  only  about 
three  years.  He  was  not  a  stranger  in  Washington  County,  but  was 
well  known. 

The  remaining  assignments  of  error  are  disposed  of  by  what  appears 
hereinbefore  in  connection  with  other  assignments. 

The  judgment  is  reversed  and  the  cause  remanded. 

ON  MOTION  FOB  BBHEABINQ  AND  FUBTHEB  CONCLUSIONS  OF  LAW. 

Nothing  is  presented  by  the  motion  for  rehearing  that  forms  a  ground 
for  a  change  in  our  original  opinion,  and  we  adhere  thereto.  An  opinion 
is  sought  on  the  question  of  the  admissibility  of  MoUie  Middleton's  tes- 
timony as  to  a  conversation  between  her  and  her  father,  whose  will  she 
is  seeking  to  destroy,  shortly  after  the  will  was  executed,  in  which  con- 
versation she  would  have  stated,  had  she  been  permitted,  that  her  father 
had  accused  her  of  intimacy  with  Jim  Osborne,  and  she  had  denied  it, 
and  asked  him  why  he  made  the  accusation,  and  he  stated  that  he  had 
been  told  so  by  Alex  Simon,  Jr.,  and  that  he  did  not  want  to  have  any- 
thing to  do  with  it,  and  then  cried. 

Article  2302,  Eevised  Statutes,  under  whose  provisions  the  court  held 
the  testimony  inadmissible,  is  as  follows :  ^^In  actions  by  or  against  ex- 
ecutors, administrators  or  guardians,  in  which  judgment  may  be  ren- 
dered for  or  against  them  as  such,  neither  party  shall  be  allowed  to  tes- 
tify against  the  others  as  to  any  transaction  with  or  statement  by  the 
testator,  intestate  or  ward,  unless  called  to  testify  thereto  by  the  opposite 
party;  and  the  provisions  of  this  article  shall  extend  to  and  include  all 
actions  by  or  against  the  heirs  or  legal  representatives  of  a  decedent  aris- 
ing out  of  any  transaction  with  such  decedent.'^  The  article  is  an  excep- 
tion to  the  original  statute,  and  the  exclusion  of  the  evidence  of  Mrs. 
Middleton  must  be  justified,  if  at  all,  by  the  terms  of  the  latter  part 
thereof.  Can  it  be  said  that  this  suit  is  one  "arising  out  of  any  trans- 
action with  such  decedent  ?'*  Of  course  the  suit  must  be  one  that  arises  out 
of  a  transaction  that  the  parties  had  with  the  decedent,  and  not  a  transac- 
tion with  someone  else.  In  the  case  of  Martin  v.  McAdams,  87  Texas,  225, 
it  is  said,  in  a  case  similar  to  this :  "The  making  of  a  will  is  a  transac- 
tion, but  it  is  not  a  transaction  of  the  testator  with  the  devisees  or  lega- 
tees. The  only  participants  in  it  are  the  testator  and  those  whom  he 
may  call  upon  to  witness  that  it  is  his  last  will  and  testament.  The 
devisees  may  have  nothing  to  do  with  it,  and  may  in  fact  be  ignorant 
of  its  existence  until  after  the  death  of  the  testator.*' 
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The  general  rule  in  Texas  is,  that  '^o  person  shall  be  incompetent  to 
testify  on  account  of  color,  nor  because  he  is  a  party  to  a  suit  or  pro- 
ceeding, or  interested  in  the  issue  tried/^  and,  as  said  in  the  case  cited, 
it  is  broad  enough  to  permit  any  one,  no  matter  what  his  position  to- 
wards a  suit  may  be,  to  testify  to  any  matter  that  would  be  permissible 
were  he  not  so  situated,  and  it  is  only  by  an  exception,  which  has  been 
engrafted  on  the  liberal  and  catholic  rule  quoted,  that  an  heir  or  legal 
representative  of  a  decedent  is  denied  the  right  to  testify  under  certain 
circumstances.  The  rule  in  Texas  is  that  the  terms  of  the  exception 
will  not  be  extended  by  judicial  construction.  Tyson  y.  Britten,  6 
Texas,  222 ;  Boberts  v.  Yarboro,  41  Texas,  449 ;  Markham  v.  Carothere, 
47  Texas,  21 ;  Collins  v.  Warren,  63  Texas,  311 ;  Moore  v.  WUls,  69 
Texas,  109 ;  Wallace  v.  Stevens,  74  Texas,  659 ;  Newton  v.  Newton,  77 
Texas,  508;  Martin  v.  McAdams,  87  Texas,  225. 

That  as  strong  reasons  exist  for  excluding  the  statements  of  a  tes- 
tator to  a  disinherited  child  as  to  those  made  to  any  class  of  perBons 
can  not  be  denied,  but  the  Legislature  has  not  seen  proper  to  include 
them  within  the  exception,  and  we  can  not  do  so.  This  is  not  an  action 
*^y  or  against  the  heirs  or  legal  representatives  of  a  decedent  arising 
out  of  any  transaction  with  such  decedent.''  This  is  a  transaction  by 
the  decedent,  but  not  one  that  any  of  the  parties  to  this  action  had  with 
him.  It  is  simply  a  contest  between  legatees  as  to  a  deed  performed  by 
the  decedent  without  their  co-operation.  The  evidence  should  have  been 
admitted. 

Reversed  and  remanded. 

Writ  of  error  dismissed  for  want  of  jurisdiction. 


T.  H.  WiTLiPP  ET  AL.  v.  H.  F.  Spbhot. 

Decided  June  30.  1908. 

Iv— Ooatiaiiaiioe— Applleation  Considered. 

The  action  of  a  trial  court  in  overruling  an  application  for  continuance  to 
procure  the  testimony  of  witnesses  to  disprove  allegations  of  fraud  in  an 
amended  petition  filed  upon  the  eve  of  trial,  considered,  and  held  error,  in  view 
of  the  pleading  and  the  evidence  upon  the  trial. 

S. — Jury — Several  Befendanti — ^Peremptory  ChaUenges. 

When  there  is  no  fact  issue  between  co-defendants  they  are  not  each  entitled 
to  the  statutory  number  of  challenges,  although  one  of  such  defendants  raises 
a  distinct  and  separate  issue  between  himself  and  the  plaintiff. 

S. — ^Frand — Evidence. 

Where  a  plaintiff  charges  defendants  with  conspiring  with  other  persons^ 
named  in  the  petition,  to  systematically  defraud  the  public  in  general  and  the 
plaintiff  in  particular,  testimony  of  fraudulent  transactions  similar  to  that  de- 
scribed in  the  petition,  although  plaintiff  was  not  affected  by  them,  are  ad> 
missible  in  evidence  in  support  of  the  allegations  of  fraud  in  the  transaction 
with  plaintiff. 

4. — Tmid. — Spectfto  Crime — ^Evidence. 

Although  a  plaintiff  charges  the  defendants  with  fraud  in  procuring  a  cer- 
tain deed  from  him,  and  with  practicing  fraud  upon  the  public  in  general,  it  is 
error  to  permit  the  plaintiff  to  ask  one  of  such  defendants  if  he  had  not  been 
arKflted  for  swindling,  and  waa  under  bond  to  answer  said  charge. 
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9. — ^Deceit— Aetion  for  Pamagw    Beictitioii — ^Tender  of  Oonildentioii. 

In  an  action  sounding  in  damages  for  deceit  it  is  not  necessary  that  the 
plaintiff  tender  a  return  of  the  consideration;  but  in  an  action  to  rescind  a 
contract  of  sale  and  recover  the  property  sold,  the  plaintiff  should  tender  a 
return  of  the  property  received  by  him. 

6. — Conyersloii — ^Measure  of  Damage. 

In  a  suit  to  recover  for  the  conversion  of  property  obtained  by  fraud,  the 
measure  of  damage  is  the  value  of  the  property  at  the  time  it  was  wrongfully 
obtained,  or  its  value  at  any  time  thereafter  and  prior  to  the  trial,  and  not  the 
value  named  in  the  fraudulent  contract. 

Appeal  from  the  District  Court  of  Austin  County.  Tried  below  before 
Hon.  L.  W.  Moore. 

Pennington  &  Schultz,  Bell,  Johnson,  Matthaei  <£  Thompson  and 
Mathis,  Buchanan  &  Rasberry,  for  appellants. 

C  0.  Krueger,  L,  J.  Storey  and  J.  T,  Duncan,  for  appellee. 

PLEASANTS,  Chiep  Justice. — ^This  suit  was  brought  by  appellee 
against  the  appellants,  T.  H.  Witliff  and  Julius  Witliff,  to  recover  cer- 
tain real  and  personal  property  described  in  the  petition,  or  its  value, 
and  to  cancel  a  deed  made  by  appellee  to  T.  H.  Witliflf  conveying  152 
acres  of  land,  and  a  deed  made  by  T.  H.  Witliflf  to  Julius  Witliflf  con- 
veying the  same  land. 

The  original  petition  alleged,  in  substance,  that  the  defendants  and 
one  Max  Holtz  had  conspired  together  to  cheat  and  defraud  plaintiflf  by 
inducing  him,  through  false  representations,  to  purchase  for  his  son, 
John  Spreen,  the  right  to  sell  in  the  State  of  Iowa  a  patent  device  known 
as  the  Peacock  Bed  Brace,  the  "patent  righf '  for  the  manufacture  and 
sale  of  which  was  owned,  or  claimed  to  be  owned,  by  defendant  T.  H. 
Witliflf.  Various  fraudulent  and  deceitful  acts  and  representations  of 
the  alleged  conspirators  are  set  out  in  detail  in  the  petition,  and  it  is 
alleged  that,  by  reason  thereof,  plaintiflf  was  induced  to  purchase  said 
**patent  right,^'  and  in  payment  therefor  to  turn  over  to  the  defendant 
T.  H.  Witliflf  the  property  described  in  the  petition  for  recovery  of  which, 
or  its  value,  the  suit  is  brought.  The  petition  also  asks  for  damages  in 
the  sum  of  $12,500  for  the  fraud  and  deceit  alleged  to  have  been  prac- 
ticed by  defendants  upon  the  plaintiflf. 

The  suit  was  filed  on  April  30,  1907.  On  June  14,  1907,  three  days 
before  the  trial  of  the  case  in  the  court  below,  plaintiflf  filed  an  amended 
petition  in  which  he  alleges  a  conspiracy  on  tlie  part  of  defendants  and 
said  Max  Holtz,  and  "one  Bobinson,  one  Montgomery,  one  Krause,  one 
Bushing,  one  Williams  and  one  Baxter  Shemweiy  to  cheat  and  defraud 
**the  public  generally,  and  this  plaintiflf  in  particular.*'  The  general 
method  pursued  by  the  alleged  conspirators  and  the  several  acts  of  fraud 
charged  to  have  been  perpetrated  against  plaintiflf  are  set  out  in  detail. 

The  defendants  answered  by  general  and  special  exceptions,  and  gen- 
eral denial,  and  by  several  special  pleas,  the  nature  of  which  it  is  unnec- 
essary to  state. 

The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  and  judg- 
VoL  LI.  Civil--35. 


546  Texas  Civil  Appeals  Bepobts,  Vol.  51.  [Jujm, 

ment  in  favor  of  plaintifF  for  the  cancellation  of  the  deeds  and  the  re- 
covery of  all  the  properly  Bued^for,  or  its  value. 

The  first  and  second  assignments  of  error  complain  of  the  ruling  of 
the  trial  court  in  refusing  to  grant  defendants'  application  for  a  con- 
tinuance. This  application  was  based  upon  the  inability  of  the  defend- 
ants to  procure  the  testimony  of  the  parties  named  in  the  petition  as  co- 
conspirators with  defendants  in  the  alleged  fraud  upon  plaintiff.  The 
amended  petition  alleging  fraudulent  acts  on  the  part  of  the  defendants 
and  the  co-conspirators  named  therein  was  filed  only  three  days  before 
the  trial,  and  it  appears  without  contradiction  that  it  was  impossible  for 
defendants  to  have  obtained  the  testimonv  of  the  parties  with  whom 
they  were  charged  to  be  in  conspiracy  to  defraud  the  public  in  general 
and  the  plaintiff  in  particular.  It  is  alleged  in  the  application  for  a 
continuance,  which  is  verified  by  the  affidavit  of  the  defendants,  that 
they  expect  to  prove  by  said  absent  witnesses  that  all  of  the  transactions 
by  and  between  defendants  and  themselves  were  bona  fide,  and  that  no 
conspiracy  existed  between  them  to  defraud  or  deceive  the  public  or  the 
plaintiff  in  this  case.  Under  the  allegations  of  conspiracy  much  evidence 
was  introduced  as  to  transactions  in  which  the  defendants  and  their  al- 
leged co-conspirators  participated,  and  the  materiality  of  the  testimony 
for  which  the  continuance  was  sought  can  not  be  questioned.  We  think 
the  trial  court  erred  in  overruling  the  motion  for  a  continuance,  and  the 
assignments  complaining  of  this  ruling  must  be  sustained. 

We  will  not  discuss  the  remaining  assignments  of  error  in  detail,  bat 
will  content  ourselves  with  a  general  statement  of  the  legal  principles 
which  should  control  the  rulings  of  the  court  upon  another  trial.  There 
was  no  error  in  refusing  the  request  of  the  defendants  to  allow  each  of 
them  six  peremptory  challenges  in  selecting  the  jury  to  try  the  issues  of 
fact  involved  in  the  case.  There  was  no  fact  issue  between  the  two  de- 
fendants, and  the  fact  that  one  of  the  defendants  raised  fact  issues  as 
between  himself  and  tiie  plaintiff  which  was  not  raised  by  the  other  de- 
fendant did  not  entitle  each  of  them  to  six  peremptory  challenges  in  se- 
lecting the  jury. 

Under  the  allegations  of  the  petition  charging  that  the  defendants  had 
conspired  with  the  other  parties  named  in  the  petition  to  systematically 
practice  fraud  and  deceit  upon  the  general  public  and  the  plaintiff  in 
particular,  testimony  of  fraudulent  transactions  of  the  character  de- 
scribed in  the  petition,  with  which  the  plaintiff  was  not  connected,  was 
admissible  in  evidence  in  support  of  the  allegations  of  fraud  in  the 
transactions  with  the  plaintiff. 

The  plaintiff  should  not  have  been  permitted  to  ask  the  defendant 
Julius  Witliff  if  he  had  not  been  arrested  for  swindling,  and  the  ohjec- 
tion  of  said  defendant  to  such  question,  and  to  his  answer  thereto,  to 
the  effect  that  he  had  been  arrested,  and  was  under  bond  to  answer  such 
charge,  should  have  been  sustained. 

Insofar  as  the  cause  of  action  alleged  by  plaintiff  was  one  sounding 
in  damages  for  deceit,  it  was  not  necessary  for  him  to  tender  a  release 
by  his  son,  John  Spreen,  of  all  claim  or  right  he  might  have  to  the 
"patent  right"  for  the  State  of  Iowa  sold 'him  by  the  defendants,  but  to 
entitle  plaintiff  to  a  rescission  of  the  contract  of  sale  and  recovery  of  the 
consideration  therefor  the  vendee  in  such  sale  should  be  a  party  to  the 
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suit,  or  the  plaintiff  who  furnished  the  consideration  and  now  seeks  to 
recover  same  ^ould  tender  to  the  defendant  a  release  by  the  vendee  of 
all  rights  acquired  by  him  under  his  contract  of  purchase. 

In  a  suit  to  recover  for  the  conversion  of  property  obtained  by  fraud 
the  measure  of  damages  is  the  value  of  the  property  at  the  time  it  was 
wrongfully  obtained^  or  its  value  at  any  time  thereafter  prior  to  the 
trial  of  the  cause,  and  in  such  case  it  is  error  to  charge  the  jury  that  the 
plaintiff  is  entitled  to  recover  the  value  of  the  property  as  fixed  by  the 
fraudulent  contract  under  which  it  was  obtained. 

What  we  have  said  disposes  of  all  the  assignments  which  present  any 
error  which  is  likely  to  occur  upon  another  trial. 

For  the  reasons  indicated  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


OhABLBS  B.  SoUTIfWELL  ET  AL.  V.  F.  W.  GhUBCH  BT  AL. 

Decided  Jane  30.  1908. 

1.— Baoeiyer— Appointmeat  by  State  Court— BaiLkniptoy—-JiirlsdiotiOB. 

When  a  State  Court  has  acquired  jurisdiction  of  the  affairs  of  a  solvent 
partnership  bv  the  appointment  of  a  receiver  it  has  the  riffht  to  retain  such 
jurisdiction  although  a  receiver  in  bankruptcy  has  been  appointed  by  a  Federal 
Court  upon  a  petition  by  one  of  the  partners,  and  this,  though  the  petition  in 
the  State  Court  for  the  appointment  of  a  receiver  was  imperfect  and  was 
amended  subsequent  to  the  appointment  of  the  receiver  by  the  Bankrupt  Court. 

8^ — ^Beoeiven — Intervention — ^Appeal — ^Practice. 

Where  one  of  the  defendants  in  an  application  for  the  appointment  of  a 
receiver  for  a  partnership,  makes  no  objection  to  the  ruling  of  the  trial  court 
refusing  to  allow  a  receiver  in  bankruptcy  to  intervene  in  such  proceeding,  such 
defendant  will  not  be  heard  to  complain  of  said  ruling  on  appeal. 

8. — Partnerthlp — ^Keoelvex^-PIeading. 

It  is  not  necessary  to  allege  the  insolvency  of  a  partnership  to  obtain  the 
appointment  of  a  receiver  for  the  same.  Where,  because  of  disagreonents 
among  the  partners  and  the  nressing  of  creditors,  a  partner  agreed  to  the  ap- 
pointment of  a  receiver  in  order  to  prevent  a  waste  of  partnership  assets,  such 
partner  will  not  be  heard  afterwards  to  object  to  the  receivership  and  move 
that  it  be  vacated. 

4 — ^Beoeiver^-Appointment — ^ITotioe. 

Where  partners  agree  that  an  application  may  be  made  by  one  of  their 
number  for  the  appointment  of  a  receiver  to  take  charge  of  the  partnership 
business,  citation  or  notice  of  the  hearing  of  the  application  is  not  necessary. 

8. — ^Fraotioe — ^BiU  of  Ezoeption. 

A  bill  of  exception  which  fails  to  show  what  the  testimonv  was  which 
was  objected  to  or  what  objection  was  made,  can  not  be  the  basis  for  an  assign- 
ment of  error. 

8. — ^Beoelvenhip — ^Pleading — ^Amendment — ^Effect. 

Where  an  original  application  for  the  appointment  of  a  receiver  is  defective, 
but,  upon  the  hearing  of  a  motion  to  vacate  an  appointment  made  thereunder, 
a  ^al  amendment  is  filed  curing  the  defects  in  the  original  application,  a 
refusal  of  the  court,  after  hearing  the  evidence,  to  set  aside  the  original  order 
of  appointment,  would  in  effect  be  a  reappointment  of  the  receiver. 
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Appeal  from  the  Thirty-seventh  Judicial  District,  Bexar  Connty. 
Tried  below  before  Hon«  E.  Dwyer. 

Paschal  £  Hill,  for  appellant  Southwell. — ^The  court  erred  in  refusing 
to  permit  the  receiver  in  bankruptcy,  Sam  C.  Eldridge,  to  intervene  in 
the  cause,  for  the  reason  that  said  receiver  had  been  appointed  by  the 
Federal  Court  receiver  of  the  Texas  Book  &  Stationery  Company,  on 
April  8,  1908,  and  because,  as  such  receiver,  he  was  asserting  that  said 
f  rm  was  bankrupt,  and  that  the  property  belonged  to  him.  Graves  v. 
Hall,  27  Texas,  148 ;  Eccles  v.  Hill,  13  Texas,  66 ;  Pool  v.  Sanford,  52 
Texas,  633 ;  Ivey  v.  Harrell,  1  Texas  Civ.  App.,  229. 

The  court  erred  in  overruling  the  motion  of  the  defendant  C.  R 
Southwell  to  vacate  the  receivership,  for  the  reason  that  the  petition  on 
which  the  receiver  was  appointed  did  not  state  any  cause  of  action,  and, 
therefore,  there  was  no  authority  to  appoint  a  receiver.  Sayles'  Stats., 
art.  1492;  Farwell  v.  Babcock,  27  Texas  Civ.  App.,  162;  Espuela  L.  & 
Cattle  Co.  V.  Bindle,  6  Texas  Civ.  App.,  21 ;  People's  Investment  Co.  v. 
Crawford,  45  S.  W.,  738;  New  Birmingham  Land  Co.  v.  Blevens,  12 
Texas  Civ.  App.,  410. 

The  court  erred  in  permitting  plaintiff  to  file  a  trial  amendment 
after  the  case  had  been  fully  presented,  and  the  argument  closed,  and 
after  the  evidence  had  been  introduced,  because  said  amendment  came 
too  late,  and  could  not  be  used  as  a  basis  for  the  appointment  of  a  re- 
ceiver, when  the  receiver  had  already  been  appointed  under  a  sworn  peti- 
tion which  stated  no  cause  of  action  or  grounds  for  a  receiver.  Espe- 
cially should  plaintiff  be  denied  the  right  to  amend  after  a  receiver  had 
been  appointed  by  the  Federal  Court  in  a  proceeding  in  bankruptcy,  and 
which  receiver  was  before  the  court  asking  to  intervene  and  assert  his 
superior  right  to  the  property  in  controversy.  Sayles'  Stats.,  art  1192; 
Kjueger  v.  Klinger,  10  Texas  Civ.  App.,  576;  Contreras  v.  Haynes,  61 
Texas,  103. 

A  receiver  will  not  be  appointed  on  the  application  of  one  partner  who 
sues  the  partnership  and  the  other  partner,  unless  there  is  an  allegation 
of  fraud  or  gross  mismanagement  of  the  business  such  as  would  justify 
a  court  of  equity  in  intervening  and  taking  it  from  the  partners.  Webb 
V.  Allen,  15  Texas  Civ.  App.,  605 ;  American  T.  N.  Colony  Co.  v.  Schu- 
ler,  34  Texas  Civ.  App.,  560 ;  Beach  on  Beceivers,  sees.  5,  123,  566. 

Dissatisfaction  among  partners,  or  that  the  business  is  unprofitable, 
or  that  an  accounting  should  be  had,  or  where  one  member  has  control 
and  does  not  refuse  to  allow  the  others  to  participate,  is  no  ground  for 
the  appointment  of  a  receiver.  Webb  v.  Allen,  15  Texas  Civ.  App.,  605; 
Beach  on  Seceivers,  sec.  566. 

J.  C  Sullivan  and  Don  A.  Bliss,  for  appellees. — ^The  partners  having 
agreed  that  a  receiver  should  be  appointed  by  the  court  to  wind  up  the 
partnership  affairs  on  account  of  the  irreconcilable  differences  and  dis- 
sensions existing  among  them  with  reference  to  the  management  of  the 
partnership  business  and  the  winding  up  thereof,  and  owing  to  the  dan- 
ger of  serious  injury  and  loss  being  inflicted  upon  them  unless  such  a 
receiver  should  be  appointed;  and  the  application  for  the  appointment 
of  a  receiver  having  been  made  to  the  court,  and  granted  by  the  court, 
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xmder  the  belief  that  there  would  be  no  opposition  or  objection  to  such 
appointment,  the  court  did  not  err  in  allowing  F.  W.  Church,  after  hear- 
ing a  part  of  the  testimony,  to  file  an  amendment  setting  up  the  facts 
and  covering  the  evidence  adduced  on  the  trial  of  the  motion  to  vacate 
the  order  appointing  the  receiver.  Western  Union  Tel.  Co.  v.  Bowen, 
84  Texas,  476 ;  First  National  Bank  of  Austin  v.  Sharpe,  12  Texas  Civ. 
App.,  223;  Ford  v.  Liner,  24  Texas  Civ.  App.,  353;  Mayfield  Lumber 
Co.  V.  Carver,  66  S.  W.,  216;  Colorado  Canal  Co.  v.  Mayes,  38  Texas 
Civ.  App.,  271. 

The  court  having  appointed  a  receiver  under  an  agreement  made  by 
the  partners  that  a  receiver  should  be  appointed  to  wind  up  the  part- 
nership business  and  pay  the  partnership  debts;  and  the  facts  shown  by 
the  trial  amendment  (or  rather  amended  original  petition,  for  the  dis- 
solution of  the  partnership  and  for  the  appointment  of  a  receiver  to  take 
charge  and  control  of  the  partnership  property  and  business,  and  wind 
up  the  same),  and  the  evidence  showing  that  the  appointment  of  a  re- 
ceiver was  proper  and  necessary,  the  court  did  not  err  in  refusing  to 
grant  the  motion  to  vacate  the  order  appointing  the  receiver.  Bev. 
Stats.,  art.  1465,  subd.  4 ;  id.,  arts.  1492,  1493 ;  Cotton  v.  Band,  92  S. 
W.,  266;  Bische  v.  Bische,  101  S.  W.,  849;  2  Bates  on  Partnership, 
sec.  998,  and  authorities  cited  in  note  6;  Smith  on  Beceiverships,  sec. 
191,  and  authorities  cited  in  note  3;  Beach  on  Beceivers,  sec.  567,  and 
authorities  cited  in  notes  5  and' 6;  Law  v.  Ford,  2  Paige  Chan.  (N.  Y.), 
310;  McElvey  v.  Lewis,  76  N.  Y.,  375;  Bichards  v.  Baurman,  65  N.  C, 
166;  Bandall  v.  Morrell,  17  N.  J.  Eq.,  346;  Marten  v.  Van  Schaick,  4 
Paige  Chan.  (N.  Y.),  479;  Speights  v.  Peters,  9  Gill.,  472;  Dunn  v. 
McNaught,  38  Ga.,  179;  Whitman  v.  Bobinson,  21  Md.,  30;  Goodman  v. 
Whitcomb,  1  Jac.  and  W.,  589. 

PLY,  Associate  Justice. — On  April  3,  1908,  F.  W.  Church  applied 
for  a  receiver  for  a  firm  known  as  the  Texas  Book  &  Stationery  Com- 
pany, which  was  composed  of  the  petitioner,  Charles  B.  Southwell,  and 
E.  H.  Henry,  alleging  that  the  partnership  owned  a  large  and  valuable 
stock  of  goods  in  a  b^ick  store  on  Commerce  Street,  in  the  city  of  San  An- 
tonio, of  the  value,  with  notes  and  accounts,  of  $13,000;  that  the  firm 
owed  about  $9,500  to  numerous  persons,  and  that  some  of  them  were 
threatening  to  use  extraordinary  legal  remedies  to  collect  their  debts, 
by  which  the  property  and  business  would  be  lost  and  materially  injured. 

The  prayer  for  a  receiver  was  granted,  and  Samuel  Belden  was  ap- 
pointed, and  filed  the  necessary  bond  and  oath.  On  April  9,  1908,  C.  B. 
Southwell,  one  of  the  partners,  filed  a  motion  to  vacate  the  order  ap- 
pointing the  receiver,  because  the  petition  showed  that  the  partnership 
was  solvent,  because  no  statutory  grounds  for  a  receivership  were  stated, 
and  because  the  appointment  of  a  receiver  on  an  ex  parte  hearing  was 
null  and  void.  On  April  11,  1908,  a  trial  amendment  of  the  petition 
was  permitted  by  the  court,  in  which  it  was  alleged  that  disagreements 
existed  among  the  partners  of  such  a  nature  as  to  prevent  the  continuance 
of  the  partnership  with  success,  that  no  agreement  could  be  reached  by 
which  any  partner  could  buy  or  sell,  and  that  creditors  were  threatening 
legal  proceedings,  and  that  the  partners,  realizing  that  the  business  could 
not  be  successfully  conducted,  had  agreed  that  F*  W.  Church  should  pre- 
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sent  an  application  for  the  appointment  of  a  receiver,  and  that,  in  par* 
Buance  of  that  agreement,  the  receiver  had  been  appointed.  On  the 
same  day  the  conrt  heard  evidence  as  to  the  agreement  by  the  partnen 
to  apply  for  a  receiver,  and  as  to  the  necessity  for  the  same,  and  over- 
ruled the  motion  to  vacate  the  order  appointing  the  receiver. 

S.  C.  Eldridge,  without  leave  of  the  court,  fifed  a  plea  in  intervention 
in  the  suit  on  the  day  of  trial,  alleging  that  he  had  been  appointed  re- 
ceiver in  bankruptcy  on  April  8,  1908,  of  the  estate  of  the  partnership, 
by  the  United  States  District  Court  of  the  Western  District  of  Texas, 
and  he  asked  for  a  revocation  of  the  order  appointing  the  receiver.  Af- 
ter the  paper  was  filed  and  read  to  the  court,  and  authorities  cited,  and 
arguments  made  by  counsel  for  Eldridge,  and  the  court  had  announced 
that  he  would  overrule  the  motion  to  vacate,  said  Eldridge  excepted^  and 
gave  notice  of  appeal,  and  the  court  announced  that  Eldridge  had  no 
right  to  appeal,  as  he  had  not  obtained  leave  to  intervene.  Eldridge 
then  asked  for  leave  to  intervene,  which  was  denied.  Most  of  the  fore- 
going facts  as  to  the  receiver  in  bankruptcy  are  found  in  a  bill  of  ex- 
ceptions, the  order  refusing  to  vacate  the  appointment  of  a  receiver 
containing  nothing  except  that  the  court  refused  the  intervention  and 
that  the  intervener  appealed  from  that  refusal.  The  court  did  not  pass 
on  the  application  to  vacate  made  by  Eldridge. 

Southwell  was  not  injured  by  the  refusal  of  the  court  to  permit  an 
intervention  on  the  part  of  Eldridge,  and  the  first  assignment  of  error 
must  be  overruled.  Southwell  interposed  no  objection  whatever  in  the 
trial  court  to  the  refusal  to  permit  Eldridge  to  intervene,  and,  even  if 
the  action  of  the  court  affected  his  rights,  he  has  nothing  upon  which  to 
found  a  complaint  in  this  court. 

In  this  connection  it  may  be  stated  that  the  court  did  not  err  in  re- 
fusing an  intervention  in  this  case  by  the  receiver  of  the  Federal  Court. 
The  State  Court  had  obtained  jurisdiction  of  the  subject  matter,  and  the 
receivership  under  the  bankruptcy  proceedings  could  not  be  permitted 
to  interfere  with  it.    Sections  50,  62,  High  on  Beceivers. 

In  a  Federal  case,  Gaylord  v.  Ft.  Wayne,  M.  &  C.  By.,  6  Bias.,  286, 
cited  in  support  of  the  text,  it  was  held  that  the  x^ourt  first  obtaining 
jurisdiction  will  hold  it  even  though  the  bill  as  originally  filed  was  im- 
perfect and  was  amended  subsequent  to  the  appointment  of  a  receiver 
in  another  court.  The  court  said:  ^'In  deciding  this  question  we  have 
to  lay  down  a  rule  which  would  apply  to  both  courts.  State  and  Federal, 
by  which  we  would  be  bound  if  the  State  Court  first  obtained  jurisdic- 
tion of  the  reSj  and  by  which  the  State  Courts  should  also  be  bound  when 
the  Federal  Court  has  first  obtained  jurisdiction,  and  we  are  not  prepared 
to  hold  that,  because  the  allegations  in  the  bill  are  imperfectly  stated,  or 
because  an  amendment  is  made  to  the  bill,  that  thereby  the  court  loses 
jurisdiction  of  the  subject  matter.*' 

When  the  receiver  was  appointed  in  the  Federal  Court  the  parties 
were  all  undoubtedly  in  the  State  Court,  by  an  agreement  to  have  a  re- 
ceiver appointed,  and  in  pursuance  of  that  agreement  the  receiver  had 
been  appointed.  The  jurisdiction  of  the  State  Court  had  attached,  and 
it  could  not  be  interfered  with  by  any  subsequent  orders  of  the  Federal 
Court.  It  follows  that  the  mere  allegation  that  bankruptcy  proceedings 
had  been  instituted  and  a  receiver  appointed  by  the  Federal  Court  sub* 
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sequent  to  the  appointment  of  a  reoeiver  by  the  State  Court  formed  no 
ground  for  intervention,  and  the  court  very  properly  denied  it.  There 
was  not  an  allegation  in  the  plea  in  intervention  that  showed  any  inter- 
est in  Eldridge  in  the  suit,  and  he  had  no  place  in  it.  Shields  v.  Cole- 
man, 157  U.  S.,  168.  It  was  not  necessary  to  allege  the  insolvency  of 
the  partnership  in  order  to  obtain  the  appointment  of  a  receiver.  It  is 
provided  by  statute  that  a  receiver  may  be  appointed  in  any  action  ^^be- 
tween  partners  or  others  jointly  owning  or  interested  in  any  property 
or  fund,  on  application  of  the  plaintiff  or  any  party  whose  right  to  or 
interest  in  the  property  or  fund,  or  the  proceeds  thereof,  is  probable,  and 
where  it  is  shown  that  the  property  or  fund  is  in  danger  of  being  lost, 
removed  or  materially  injured.  * 

All  the  assignments  copied  into  the  brief  of  appellant  Eldridge  ap- 
ply to  appellant  Southwell  alone,  and  when  it  is  settled  that  Eldridge 
showed  no  reason  why  he  should  have  been  allowed  to  intervene  it  fol- 
lows that  he  is  in  no  position  to  be  complaining  of  supposed  errors  as  to 
Southwell.  Even  if  the  court  erred  in  not  allowing  Eldridge  to  inter- 
vene, still,  if  the  points  he  makes  for  Southwell  were  properly  disposed 
of,  he  has  no  ground  for  complaint. 

The  second  assignment  of  Southwell  can  not  be  sustained.  There  were 
disagreements  among  the  partners  as  to  the  management  of  their  busi- 
ness; they  owed  a  number  of  debts,  some  of  which  were  pressing,  and  it 
became  necessary  to  have  a  receiver  appointed  in  order  that  the  business 
might  be  conducted  in  such  a  manner  as  to  pay  off  and  discharge  the 
debts.  And  the  necessity  for  a  receiver  was  clearly  shown  by  the  agree- 
ment among  the  partners  to  have  a  receiver  appointed.  It  may  be  that 
creditors  could  have  objected  to  the  appointment  of  the  receiver,  but  cer- 
tainly a  partner  who  agreed  to  it  can  not  be  heard  to  object.  Southwell 
fully  recognized  the  necessity  for  some  action,  his  only  doubt  being  as 
to  whether  a  receiver  should  be  asked  for,  or  bankruptcy  proceedings  in- 
stituted. He  agreed  to  a  receivership,  and  when  he  sought  to  destroy 
the  receivership  the  court  was  justified  in  hearing  proof  as  to  his  acquies- 
cence in  the  application  for  a  receiver.  He  claimed  that  the  appointment 
was  an  ex  par^e.  proceeding,  of  which  he  had  no  notice,  and  the  court  had 
the  right  to  protect  its  jurisdiction  by  proof  that  the  objecting  party 
had  agreed  to  the  application  for  a  receiver,  and  was  actually  in  the 
courtroom  at  or  about  the  time  the  proceedings  as  to  the  receivership 
were  taking  place.  He  could  have  done  this  without  permitting  the  trial 
amendment,  but  it  was  within  his  discretion  to  allow  an  amendment 
covering,  among  other  things,  the  agreement  of  Southwell  to  the  re- 
ceivership proceedings.  Citation  was  not  necessary  because  the  proceed- 
ings were  to  all  intents  and  purposes  those  of  the  partnership,  and  the 
court  acted  on  that  representation. 

The  bill  of  exceptions  number  one,  as  to  the  evidence  of  Church  and 
Henry,  is  not  sufScient  to  form  a  basis  for  an  assignment.  It  fails  to 
state  what  evidence  of  the  witnesses  was  objected  to  or  what  they  testi- 
fied. No  other  bill  of  exceptions  shows  what  the  testimony  was  to  which 
objection  was  urged. 

There  is  no  contention  that  the  trial  amendment  does  not  set  up  a 
good  cause  for  a  receivership,  and  appellants  were  then  in  court,  and 
there  was  a  full  and  fair  hearing  as  to  the  necessity  for  the  appointment 
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of  a  receiver.  The  refusal  to  set  aside  the  original  order  was,  in  effect,  a 
reappointment  of  the  receiver.  Appellants  had  their  day  in  court  and 
have  no  cause  for  complaint  Cotton  v.  Band  (Texas  Civ.  App.),  92  S. 
W.,  266. 

None  of  the  assignments  of  error  can  be  sustained,  and  the  judgment 
is  affirmed. 

ON  MOTIONS  FOB  BEHEABINO. 

There  is  no  merit  in  the  contention  that  the  insolvency  of  the  part- 
nership gave  the  Federal  Court  jurisdiction  over  the  State  Court.  The 
receiver  was  not  appointed  on  account  of  the  insolvency  of  the  partner- 
ship, but  by  reason  of  disagreement  among  the  partners.  The  authori- 
ties cited  by  the  intervener  are  not  in  point  under  the  facts  of  this  case. 
In  the  case  of  Re  Watts,  190  17.  S.,  1,  the  opinion  turns  upon  the  ques- 
tion of  the  insolvency  of  the  trust  company  that  had  gone  into  the  bank- 
ruptcy court,  and  rests  upon  the  Federal  Statute  of  1903,  which  provides 
that  acts  of  bankruptcy  would  exist  if  a  person  ^^being  insolvent  applied 
for  a  receiver  or  trustee  for  his  property.*'  The  administration  of  the 
affairs  of  insolvents  is  placed  in  the  hands  of  bankrupt  courts  exclusive- 
ly, but  the  partnership  was  not  an  insolvent,  not  so  alleged  by  anyone, 
not  even  the  Federal  receiver.  This  disposes  of  the  motion  for  rehear- 
ing of  the  Federal  receiver,  and  there  is  no  merit  in  the  motion  of  South- 
well.   The  motions  are  overruled. 

Affirmed, 

Writ  of  error  refused  for  want  of  jurisdiction. 


JULY,  1908. 


Jennie  W.  Neill  et  al.  v.  A.  M.  Kleibeb  bt  al. 

Decided  July  1,  1908. 

1. — Power  of  Attorney— Seed — ConstruotloiL 

On  the  9th  day  of  April,  1872,  N.  executed  to  T.  a  power  of  attorney  to 
Bell,  contract  and  convey  a  certain  tract  of  land  containing  640  acres,  giving 
to  said  agent  "full  power  by  this  to  do  with  the  said  land  as  if  the  same  was 
his  own  property,  for  so  doing  this  shall  be  a  full  warrant  and  power  of  at- 
torney." At  that  time  T.  held  a  lease  of  the  same  land  from  N.  for  a  term  of 
ninety-nine  years;  shortly  thereafter  T.  executed  a  deed  to  said  land  to  K. 
which  contained  the  following  recital  in  setting  out  the  chain  of  title,  "And 
sold  by  N.  to  K.  as  per  power  of  attorney  to  T.  dated  at  Galveston  April  9, 
1871,  and  accompanying  this  deed  for  record,  all  of  which  deeds,  power  of  at- 
torney and  certified  copy  of  patent  are  hereby  delivered  and  declared  part  of 
this  conveyance."  This  deed  was  signed  by  T.  in  his  individual  capacity.  Held, 
the  deed  on  its  face  indicated  an  intention  on  the  part  of  T.  to  convey  the  fee 
simple  title  of  N.  and  not  only  the  leasehold  interest  of  T. 

S. — Same— Clerical  Error. 

In  a  deed  by  an  attorney  in  fact  the  name  of  his  principal  was  stated  is 
"A.  H."  instead  of  "A.  N."  and  the  date  of  the  power  of  attorney  under  which 
the  agent  was  acting  was  stated  to  be  "1871"  instead  of  "1872."  Held,  unim- 
portant  clerical  mis&kes,  in  the  light  of  the  context  and  other  evidence. 
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S. — ^Power  of  Attorney — Signature. 

The  fact  that  an  attorney  in  fact  signs  only  his  own  name  to  a  deed  will 
not  make  it  his  individual  act  when  it  is  apparent  from  the  body  of  the  deed 
that  it  was  his  intention  to  act  as  agent  for  the  owner  of  the  land. 

C— Deed — Constmetlon — Contemporaneons  Interpretation. 

The  contemporaneous  and  subsequent  conduct  of  parties  to  a  deed  is  ma- 
terial and  significant  in  arriving  at  a  proper  construction  or  interpretation  of 
the  same  when  doubtful. 

5. — ^Power  of  Attorney — ^Authority — Sale  on  Credit. 

When  an  agent  is  given  authority  in  a  power  of  attorney  to  sell  land,  "to 
do  with  the  said  land  sls  if  the  same  were  his  own  property,  a  sale  by  him  on 
credit  and  for  a  consideration  which  inured  to  his  own  benefit  alone,  will  be 
valid. 

6. — ^Finding  of  Taot — Doubtful  Xeaning — Conitruotion. 

When  a  finding  of  fact  by  a  trial  judge  is  of  doubtful  meaning,  such  mean- 
ing or  construction  will  be  given  it  as  will  support  the  judgment  rendered 
thereon. 

Appeal  from  the  District  Court  of  Montgomery  County.  Tried  be- 
low before  Hon.  L.  B.  Hightower. 

John  Hamman  and  John  B.  Warren,  for  appellants. — The  court  erred 
in  overruling  and  not  sustaining  plaintiffs'  objections  to  the  introduction 
in  evidence  of  the  deed  from  tfohn  P.  Torry  to  Alice  Ann  Kleiber, 
of  date  April  18,  1872.  Hill  v.  Conrad,  91  Texas,  341;  Weir 
V.  Smith,  62  Texas,  13;  Hunter  v.  Eastham,  95  Texas,  648; 
Palmer  v.  Texas  Tram  &  Lbr.  Co.,  3  Texas  Civ.  App.,  469; 
Frost  V.  Erath  Cattle  Co.,  81  Texas,  506;  Beese  v.  Medlock, 
27  Texas,  123;  Morton  v.  Morris,  27  Texas  Civ.  App.,  262; 
Baldridge  v.  Scott,  48  Texas,  190;  Skaggs  v.  Murchison,  63  Texas,  348; 
Wynne  v.  Parke,  30  S.  W.,  52 ;  Gulf,  C.  &  S.  P.  Ey.  Co.  v.  Poindexter, 
70  Texas,  107;  McAlpine  v.  Cassidy,  17  Texas,  450;  Parsons  Contracts, 
58;  2  Kent  Com.,  622;  Story,  Agency,  77;  1  Ain.  &  Eng.  Ency.  of  Law, 
p.  360,  2d  ed. ;  Ehine  v.  Blake,  59  Texas,  240 ;  Woodward  v.  Jewell,  140 
TJ.  S.,  253;  35  L.  Ed.,  478;  Kleinhans  v.  Jones,  15  C.  C.  A.,  644;  68 
Fed.,  746. 

The  power  of  attorney  from  Andrew  Weill  to  John  P.  Tony  did  not 
authorize  the  said  Torry  to  sell  the  land  on  a  credit  and  take  notes  there- 
for payable  to  himself  (Torry),  and  a  sale  thereof  on  such  terms  did 
not  convey  the  interest  of  Andrew  Neill.  Hunter  v.  Eastham,  95  Texas, 
648 ;  Palmer  v.  Texas  Tram  &  Lbr.  Co.,  3  Texas  Civ.  App.,  469 ;  Frost 
V.  Erath  Cattle  Co.,  81  Texas,  506;  Eeese  v.  Medlock,  27  Texas,  123; 
Morton  v.  Morrig,  27  Texas  Civ.  App.,  262;  Skaggs  v.  Murchison,  63 
Texas,  348. 

A.  R,  £  W.  P.  Hamblen,  for  appellees. 

BEESE,  Associate  Justice. — ^This  is  an  action  in  trespass  to  try 
title  by  Jennie  W.  Neill  and  Charles  Neill,  widow  and  son  respectively, 
and  heirs-at-law  of  Andrew  Neill,  deceased,  against  A.  M.  Kleiber  and  his 
wife,  A.  A.  Kleiber,  to  recover  640  acres  of  land,  being  the  same  granted 
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to  Joseph  Sovereign  for  services  as  a  soldier  at  the  battle  of  San  Jadnto, 
and  patented  to  him  by  the  State  of  Texas  July  27, 1848. 

The  case  was  tried  without  a  jury,  and  judgment  for  defendants,  from 
which  plaintiffs  appeal.  There  is  in  the  record  an  agreed  statement  of 
facts,  and  also  conclusions  of  fact  and  law  by  the  trial  courts  from  which 
the  following  facts  appear : 

The  land  was  surveyed  for  Joseph  Sovereign,  by  virtue  of  a  certificate 
issued  to  him  as  a  soldier  in  the  battle  of  San  Jacinto,  at  some  date  prior 
to  April  20,  1839.  On  that  date  Sovereign  executed  to  J.  F.  Torry  a 
conveyance  of  the  land  ^'f or  and  during,  and  unto  the  full  end  and  term 
of  ninety-nine  years  from  the  date  of  the  conveyance.*'  In  all  of  the 
proceedings  this  instrument  is  spoken  of  as  a  lease.  The  land  was  pat^ 
ented  to  Sovereign  in  1848. 

On  March  21,  1856,  Torry  conveyed  the  land  to  J.  DeCordova,  and 
on  January  24, 1857,  DeCordova  conveyed  to  A.  M.  Gentry,  who  in  turn, 
on  February  16, 1861,  conveyed  it  back  to  J.  F.  Torry. 

On  March  14,  1871,  Joseph  Sovereign  conveyed  the  land  to  Andrew 
Neill,  and  on  April  9, 1872,  Andrew  Neill  executed  to  John  F.  Torry  the 
following  power  of  attorney : 

'%  Andrew  Neill,  of  Galveston  County,  do  hereby  authorize  and  em- 
power John  F.  Torry,  of  Comal  County,  to  sell,  contract  and  convey  all 
or  any  part  of  the  Joseph  Sovereign  tract  of  land,  being  640  acres  in 
Montgomery  County,  Texas,  on  the  San  Jacinto  river,  the  same  being 
held  under  my  title  from  said  Sovereign,  and  said  agent  has  full  power 
by  this  to  do  with  the  said  land  as  if  the  same  was  his  own  property,  for 
so  doing  this  shall  be  a  full  warrant  and  power  of  attorney. 

''Witness  my  hand  this  9th  day  of  April,  1872. 

"A.  NeilL'* 

On  April  18, 1872,  J.  F.  Torry  executed  to  Alice  Ann  Kleiber  a  con- 
veyance of  the  land  as  follows : 

"The  State  of  Texas,  County  of  Harris. 

"Know  all  men  by  these  presents,  that  we,  Andrew  Heill,  of  the  coun- 
ty of  Galveston,  in  the  State  of  Texas,  and  John  F.  Torry,  of  Comal 
County,  in  the  State  of  Texas,  in  consideration  of  the  sum  of  $500  in 
gold  to  us  paid  by  Alice  Ann  Kleiber,  of  the  county  of  Harris,  in  the 
State  of  Texas,  and  the  further  consideration  in  the  premises  herein- 
after entered  into  and  stipulated,  have  granted,  bargained,  sold  and  re- 
leased, and  by  these  presents  do  grant,  bargain,  sell  and  release  unto  the 
said  Alice  Ann  Kleiber,  all  that  tract  of  land  situated  and  described  as 
follows : 

"In  Harris  District,  on  the  west  bank  of  the  San  Jacinto  river,  be- 
ginning at  a  black-jack,  the  N.  E.  comer  of  F.  Woodruff's  sur.;  thence 
\V.  with  its  northern  boundary  3232  vrs.  to  a  pine  on  a  line  run  by  the 
surveyors  of  Montgomery  County;  thence  north  with  said  line  1438  vrs. 
to  a  hornbeam,  from  which  a  dogwood  brs.  N.  10  W.  5  vrs.,  a  hollow 
brs.  N.  18  vrs.;  thence  E.  1640  vrs.  to  a  stk.  on  the  San  Jacinto  river; 
thence  down  the  river  with  its  meanders  to  the  beginning,  containing 
640  acres,  more  or  less,  situated  in  Montgomery  County,  in  the  State  of 
Texas,  and  is  the  grant  made  to  Joseph  Sovereign  for  services  at  the 
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battle  of  San  Jaciirto,  and  is  No.  122,  vol.  1,  and  is  the  same  tract  of 
land  leased  by  Joseph  Sovereign  to  John  T.  Torry  for  99  years,  per  rec- 
ords of  Harris  County,  book  *E,'  p.  694,  and  sold  by  J.  F.  Torry  to  J. 
DeCordova,  per  records  in  Montgomery  county,  book  ^S,'  pp.  200-0,  and 
sold  by  J.  DeCordova  to  A«  M.  Gentry,  to  John  P.  Torry  per  records  in 
Montgomery  County,  book  *Y,'  p.  99,  and  sold  by  Joseph  Sovereign  to 
Andrew  Neill  in  fee  simple  by  deed  dated  at  Galveston  March  14,  1871, 
and  of  record  in  Montgomery  County,  book  'Y,'  pp.  477-8,  and  sold  by 
Andrew  Neill  to  Alice  Ann  Kleiber,  as  per  power  of  attorney,  to  John 
P.  Torry,  dated  at  Galveston,  April  9,  1871,  and  accompanying  this 
deed  for  record,  all  of  which  deeds,  power  of  attorney  and  certified  copy 
of  patent  are  hereby  delivered  and  declared  part  of  this  conveyance,  to- 
gether with  all  and  singular  the  rights  and  incidents  thereto  appertain- 
ing. 

''To  have  and  to  hold,  all  and  singular,  the  aforesaid  premises  unto 
the  said  Alice  Ann  Kleiber,  her  heirs  and  assigns  forever,  hereby  war- 
ranting title  to  the  same  unto  her,  the  said  Alice  Ann  Kleiber,  provided 
Alice  Ann  Kleiber  pays  the  notes  for  the  purchase  money,  to  secure  the 
payments  of  which  a  lien  is  retained,  which  notes  are  of  even  date  with 
these  presents,  and  payable  to  John  P.  Torry,  and  are,  severally,  one  note 
payable  ninety  days  after  date  for  $500  gold,  another  note  payable  Janu- 
ary 1,  1873,  for  $1,000  gold,  and  another  for  $1,000  gold,  payable  July 
1, 1873. 

'In  testimony  whereof  we  hereto  sign  our  names  and  afiSz  scrolls  for 
seals  this  18th  day  of  April,  1872. 
"Witnesses : 

*TD.  W.  Shannon, 

''John  E.  Gary.  "(Signed)  John  P.  Torry  (L.  S.)'' 

This  instrument  was  acknowledged  by  Torry  in  his  individual  capacity 
only.  All  of  the  foregoing  instruitnents  were  duly  recorded  in  Mont- 
gomery County  where  the  land  lay. 

When  Torry  executed  the  deed  to  Mrs.  Kleiber  he  delivered  to  her  all 
of  the  foregoing  recited  muniments  of  the  title,  and  they  were  in  her 
possession  or  that  of  her  attorneys,  procured  from  her,  at  the  trial. 

Appellees  are  the  only  heirs  of  the  grantees  in  the  deed  from  Torry 
above  recited.  Appellants  are  heirs-at-law  of  Andrew  Neill,  who  died 
in  1883,  and  entitled  to  recover,  unless  the  deed  from  Torry  to  Kleiber, 
together  vrith  the  power  of  attorney,  passed  Neil?s  title.  Kleiber,  after 
the  execution  of  the  deed  to  Mrs.  Kleiber,  cut  the  timber  off  of  the  land, 
and  exercised  other  acts  of  ownership  for  four  or  five  years,  being  en- 
gaged in  the  saw-mill  business  at  the  time. 

Neither  appellants  nor  appellees  have  paid  any  taxes  on  the  land  since 
1885  so  far  as  is  shown  by  the  tax  records  of  Montgomery  County,  and 
it  is  not  known  whether  either  party  paid  any  taxes  prior  to  that  time 
except  that  Kleiber  paid  the  taxes  for  the  year  1881. 

Appellants  never  knew  anything  about  the  transaction  between  An- 
drew Neill  and  Torry,  and  never  heard  Neill  mention  it  in  any  way. 
Neill  was  a  land  agent,  engaged  largely  in  buying  and  selling  lands.  He 
died  in  1883. 

The  notes  described  in  the  deed  from  Torry  to  Alice  Ann  Elleiber,  and 
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payable  to  John  F.  Torry,  were  paid  by  Eleiber,  part  in  merchandise 
and  part  in  money,  to  Torry. 

The  issues  turn  almost  altogether  on  the  effect  of  the  deed  from  Tony 
to  Kleiber,  whether  it  was  intended  by  Torry  thereby  to  pass  the  title  of 
Andrew  Neill  under  the  power  of  attorney;  and  if  so,  whether  the  sale 
on  credit,  and  the  payment  of  the  notes  in  money  and  merchandise  to 
Torry's  own  use,  was  a  valid  exercise  of  the  power. 

The  first  assignment  of  error  is  addressed  to  the  admission  in  evi- 
dence, over  appellants*  objection,  of  the  deed  from  John  F.  Tony  to 
Alice  Ann  Kleiber.  This  deed  is  set  out  in  full  above,  together  with 
the  power  of  attorney  of  Andrew  Neill  to  Torry.  The  first  proposition 
stated  is  that  it  appeared,  from  the  face  of  the  deed,  that  Torry  did  not 
intend  thereby  to  act  under  the  power  of  attorney  from  NeUl.  This 
proposition  is  not  sound.  The  deed  contains  this  recital  in  setting  out 
the  chain  of  title :  "And  sold  by  Andrew  Neill  to  Alice  Ann  Kleiber  as 
per  power  of  attorney  to  John  F.  Torry,  dated  at  Galveston  April  9, 
1871,  and  accompanying  this  deed  for  record,  all  of  which  deeds,  power 
of  attorney  and  certified  copy  of  patent  are  hereby  delivered  and  declared 
part  of  this  conveyance/'  The  date  "1871'*  is  evidently  a  clerical  error, 
as  is  the  name  in  the  beginning  of  the  deed,  "Andrew  Heill,*'  instead  of 
^^Neill,*'  which  is  clearly  shown  by  the  deed  itself,  in  the  further  refer- 
ence to  "Andrew  Neill"  as  the  grantor  in  the  power  of  attorney.  It  was 
shown  that  all  of  these  muniments  of  title,  including  the  power  of  at- 
torney, were  delivered  up  to  Mrs.  Kleiber  by  Torry,  and  were  in  the 
hands  of  her  attorneys  at  the  trial.  The  fact  that  Tony  signed  the  deed 
in  his  individual  capacity  can  not  outweigh  the  evidence  contained  in 
the  body  of  the  deed — that  he  intended  also  to  execute  it  as  attorney  for 
Neill.  If  he  had  only  intended  to  conVey  such  title  as  he  had  under  the 
old  lease  from  Sovereign  no  reference  to  the  power  of  attorney  from 
Neill  was  either  necessary  or  proper,  and  certainly  these  recitals,  with 
the  delivery  to  Mrs.  Kleiber,  with  the  other  muniments  of  title,  of  this 
power  of  attorney,  "as  part  of  the  conveyance,'*  is  inconsistent  with  any 
intention  that  the  deed  should  operate  only  as  a  conveyance  of  Tony's 
own  title  under  the  lease,  without  reference  to  the  power  of  attorney. 

"If,  from  the  circumstances  or  the  instrument  executed,  it  be  doubt- 
ful as  to  whether  it  was  the  intention  to  execute  the  power  possessed  bv 
the  grantor,  then  it  will  not  be  held  that,  by  such  act  or  conveyance,  that 
power  was  in  fact  executed."  (Hill  v.  Conrad,  91  Texas,  345.)  But  we 
think  that,  taking  the  terms  of  the  deed  and  of  the  power  of  attorney, 
there  can  be  no  doubt  whatever  that  such  was  the  intention.  A  mere 
naked  deed  by  Torry,  in  his  individual  capacity,  might  possibly  be  re- 
ferred to  the  title  he  had  in  his  own  name  under  the  lease,  but  this  is  in 
no  respect  such  a  deed.  The  terms  of  the  power  of  attorney  which  au- 
thorized him  to  "Do  with  the  said  land  as  if  the  same  were  his  own  prop- 
erty,'' corroborates  and  emphasizes  the  other  evidence  as  to  the  intention 
of  the  deed.  The  deed  purports  to  convey  the  title  in  fee  simple.  If 
Torry  intended  only  to  convey  such  title  as  he  had  in  his  individual  ca- 
pacity, why  should  he  have  been  at  such  pains  to  set  out  the  chain  of 
title  showing  that  his  individual  title  was  only  a  lease,  while  the  fee 
simple  title  was  in  Neill?  The  recital  "and  sold  by  Andrew  Neill  to 
Alice  Ann  Kleiber  as  per  power  of  attorney  to  John  F.  Torry,  etc.,**  evi- 
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dently  refers  to  such  sale  then  made,  and  not  to  a  previous  sale.  It  must 
be  remembered  also  that  the  evidence  shows  that  Andrew  Neill  lived 
eleven  years  after  this  sale,  and  it  is  not  shown  that  he  ever  asserted  any 
claim  to  the  land  thereafter,  while  Kleiber  for  five  years  was  engaged 
in  cutting  the  timber  off  of  the  land,  and  after  his  death,  for  more  than 
thirty  years,  those  claiming  under  Neill  were  silent  as  to  any  claim  of 
title. 

When  we  consider  the  broad  terms  of  the  power  of  attorney;  the  ab- 
solute right  given  to  Torry  to  do  with  the  property  as  if  it  were  his  own, 
it  is  of  no  significance,  as  rebutting  the  evidence  of  the  intention  of 
Torry  to  act  under  the  power  of  attorney  in  making  the  deed,  that  he 
sold  the  land  on  a  credit  and  for  his  own  benefit.  The  power  of  attor- 
ney authorized  him  to  do  so.  It  is  difficult  to  conceive  of  an  instrument 
whereby  broader  powers  could  have  been  conferred  upon  an  agent.  In 
fact,  a  full  conveyance  of  the  title  could  not  have  vested  in  the  grantee 
fuller  power  to  sell  and  convey  than  this  power  of  attorney  conferred 
upon  Torry.  We  must  assume  that  Andrew  Neill  knew  what  he  was 
doing,  and  understood  the  full  import  of  the  extraordinary  language 
used. 

What  construction  was  placed  by  the  parties,  Neill  and  Torry,  upon 
the  ninety-nine  years'  lease  to  Torry,  we  can  not  tell.  Inasmuch  as  the 
power  of  attorney  was  executed  in  1872,  and  the  case  of  Ames  v.  Hubby 
(49  Texas,  705),  in  which  it  was  for  the  first  time  held  that  such  a  lease 
was  void,  was  not  decided  until  1878,  it  is  not  unreasonable  to  suppose 
that  Neill  and  Torry  understood  that  the  lease  was  valid,  and  that  the 
fee  simple  title  was  held  by  Neill  subject  to  this  ninety-nine-year  lease. 
Some  arrangement  was  doubtless  made  satisfactory  to  both  parties,  by 
reason  of  which  Neill  intended  by  the  power  of  attorney  to  turn  over  the 
land  absolutely  to  Torry,  with  power  to  appropriate  the  proceeds  to 
himself. 

None  of  the  propositions  advanced  under  the  first  assignment  pre- 
sent any  error,  and  the  assignment  can  not  be  sustained. 

The  second  assignment  of  error  complains  of  the  action  of  the  court 
in  admitting  in  evidence,  over  the  objection  of  appellants,  the  lease  from 
Sovereign  to  Torry.  There  was  no  error  in  the  ruling.  If  for  no  other 
purpose,  the  lease  was  admissible  as  explaining  the  transaction  between 
Neill  and  Torry.  It  was  expressly  referred  to  in  the  deed  from  Torry 
under  the  power  of  attorney.  The  trial  was  before  the  court,  and  the 
title  of  appellee  was  sustained,  not  upon  the  lease,  but  upon  the  power 
of  attorney  from  Neill  and  the  deed  of  Torry  thereunder,  the  court  ex- 
pressly finding  that  the  deed  from  Sovereign  to  Neill  conveyed  the  title 
to  the  land,  and  that  the  title  was  in  Neill  at  the  time  he  executed  the 
power  of  attorney  to  Torry. 

There  is  no  merit  in  the  third  assignment.  It  is  too  clear  for  argu- 
ment that  the  date  **1871,*'  referring  to  the  execution  of  the  power  of 
attorney,  as  recited  in  the  deed  from  Torry  to  Kleiber,  is  a  clerical  mis- 
take, and  intended  for  1872.  It  is  also  clear  that  in  the  court's  conclu- 
sions he  did  not  mean  a  power  of  attorney  from  Kleiber  to  Torry,  but 
referred  to  that  from  Neill  to  Torry. 

While  the  court  does  not,  in  exact  language,  find  that  in  the  deed  from 
Torry  to  Kleiber,  Torry  intended  to  act  under  the  power  of  attorney  from 
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Neillj  the  general  tenor  of  his  findings  is  to  that  effect.  The  judgment 
can  not  be  supported  upon  any  other  ground^  and  if  it  be  true  that  there 
was  no  finding  upon  this  issue^  we  must  assume,  in  support  of  the  jndg- 
menty  that  such  was  the  finding  of  the  court,  the  evidence  afforded  by  the 
deed  itself  being,  in  our  judgment,  conclusive  in  favor  thereof.  The 
fourth  assignment  presenting  the  point  is  overruled. 

The  fifth  assignment  is  substantially  disposed  of  by  what  has  been  said 
under  the  first  assignment.  The  broad  terms  of  the  power  of  attorney 
from  Neill  to  Torry  fully  authorized  a  sale  upon  a  credit,  and  any  dis- 
position of  the  proceeds  that  Torry  might  see  fit  to  make  would  not  in- 
validate the  sale.  The  purchaser  had  a  right  to  assume  that  the  author- 
ity given  to  Torry  "to  do  with  the  property  as  though  it  were  his  own** 
authorized  him  also  to  use  the  proceeds  as  he  might  see  fit.  The  subse- 
quent conduct  of  Xeill,  who  lived  eleven  years  after  the  sale,  shows  com- 
plete satisfaction  on  his  part  with  the  conduct  of  Torry. 

What  has  been  said  disposes  of  the  sixth  assignment  of  error,  which  is 
overruled. 

Finding  no  error  the  judgment  is  affirmed. 

Affirmed, 


BeBBY  BsOTHERS  v.  FaIBBANKS,  MoBSB  &  COMPAKY. 

Decided  July  2,  1008. 

l.*-Zvldenoe — Contraot— Oonitmotlon. 

Where  the  terms  of  a  contract  are  indefinite  and  vagae,  proof  of  the  sur- 
rounding circumstances  is  admissible  to  explain  and  raable  the  court  to  give 
instructions  as  to  its  proper  construction. 

8. — Same — Soon  ai  Possible. 

In  an  action  for  the  price  of  machinery  bought  for  use  in  baling  hay,  on 
the  issue  as  to  whether  the  seller  had  complied  with  his  written  contract  to 
ship  "as  soon  as  possible,"  evidence  of  negotiations  pending  the  sale  and  show- 
ing that  the  seller  was  informed  as  to  the  use  to  which  the  machinery  waa  to 
be  put  and  of  the  time  when  the  haying  season  would  open  was  admissible  to 
explain  the  contract. 

8.— 4Same^NoTatio]L 

The  admissibility  of  evidence  to  explain  the  proper  construction  of  a  eon- 
tract  to  ship  machinery  "as  soon  as  possible,"  was  not  affected  by  a  subse- 
quent agreement  substituting  two  engii^es  for  the  one  first  ordered,  though  the 
making  of  such  new  contract  might  have  the  effect  to  enlarge  the  time  of  per- 
formance. 

4. — ^Action  on  Contract — ^Admittion  by  Defendant — Crosa-Action  for  Bamagei. 

Admission  of  plaintiff's  cause  of  action  except  as  same  might  be  defeated 
by  the  matters  pleaded  in  defendant's  answer,  could  not  be  so  applied  in  an 
action  for  «nachinery  sold,  answered  by  a  cross-action  of  defendant  for  damages 
from  failure  of  plaintiff  to  comply  with  his  contract  as  to  time  of  delivery, 
as  to  preclude  defendant  from  establishing  such  cross-action  and  justify  a 
peremptory  ipatruction  for  defendant. 

5.— Contract — ^Time  of  Dellyery — ETldenoe — ^Pleading. 

On  a  contract  for  sale  of  machinery  to  be  shipped  ^'aa  soon  as  pooiible," 
evidence  that  the  parties  contemplated  the  manufacture  of  the  machinery  to 
order,  was  not  admissible  to  enlarge  the  time  of  performance,  unless  audi  facts 
were  pleaded. 
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Appeal  from  the  District  Court  of  Lamar  CouBty.  Tried  below  be- 
fore Hon.  T.  D.  Montrose. 

J.  8,  Patrick,  W.  F,  Moore  and  Burdett  £  Connor,  for  appellants. — 
The  evidence  of  Berry  and  Reeves,  excluded  by  the  court,  was  admissi- 
ble to  show  knowledge  by  plaintiff,  at  the  time  the  contract  sued  on  was 
made,  of  the  use  defendants  expected  to  make  of  the  engine  purchased, 
the  date  when  they  would  need  the  engines  for  this  purpose,  and  the 
necessity  for  shipment  "as  soon  as  possible"  in  order  to  avoid  injury  and 
damage  to  the  hay  crop  of  the  defendants.  George  v.  Jones,  61  Texas, 
351;  Watkins  v.  Junker,  4  Texas  Civ.  App.,  633;  Ellis  v.  Tipps,  16 
Texas  Civ.  App.,  85 ;  Dilley  v.  Batcliff,  29  Texas  Civ.  App.,  545 ;  Saun- 
ders V.  Weekes,  55  S.  W.,  33 ;  Pitman  v.  Block  Queensware  Co.,  106  S. 
W.,  724;  United  States  Gypsum  Co.  v.  Shields,  106  S.  W.,  725;  Gor- 
ham  V.  Dallas,  C.  &  S.  W.  By.  Co.,  106  S.  W.,  930. 

Moore,  Park  &  Birmingham,  for  appellees. — The  effect  of  the  admis- 
sion filed  by  appellants,  defendants  in  the  court  below,  was  to  make  a 
prima  facie  case  for  appellee.  It  meant  that  the  defendants  admitted 
every  fact  necessary  to  be  alleged  in  plaintiff's  petition  in  order  for 
plaintiff  to  recover.  Smith  v.  Traders*  Nat.  Bank,  74  Texas,  541 ;  Mo- 
bile Fruit  &  Trading  Co.  v.  Boero,  55  S.  W.,  361 ;  Sanders  v.  Bridges, 
67  Texas,  93;  Mutual  Ins.  Co.  v.  Baker,  10  Texas  Civ.  App.,  515. 

LEVY,  Associate  Justice. — ^The  appellees'  cause  of  action  was 
founded  on  a  written  contract  alleged  to  have  been  entered  into  between 
appellants  and  appellees,  by  the  terms  of  which  the  appellees  sold  to 
appellants  two  eight-horse-power  portable  gasoline  engines,  to  be  ship- 
ped as  soon  as  it  was  possible  to  ship  same,  for  a  consideration  to  be 
paid  when  the  said  engines  were  put  into  successful  operation  by  appel- 
lee's erector.  It  was  alleged  that  the  said  engines  were  shipped  and  con- 
signed to  appellants  as  soon  as  it  was  possible  to  ship  same,  and  were 
received  by  the  appellants;  and  there  were  further  alleged  facts  which 
appellees  claimed  showed  that  the  services  of  appellees'  erector  were 
waived  by  appellants. 

Appellants  answered  by  a  general  demurrer  and  general  denial,  and  in 
a  cross-action  for  damages,  alleged  to  have  been  sustained  by  a  failure 
on  the  part  of  the  appellees  to  ship  and  deliver  the  engines  "as  soon  as 
possible,"  as  provided  for  in  the  contract.  The  following  was  filed  by 
the  appellants:  "Now  comes  the  defendant,  and,  before  announcing 
ready  for  trial,  in  open  court  admits  that  the  plaintiff  has  a  good  cause 
of  action,  as  set  out  in  his  petition,  except  so  far  as  it  may  be  defeated, 
in  whole  or  in  part,  by  the  fact  of  defendant's  answer  constituting  a 
good  defense,  which  may  be  established  on  the  trial  of  this  cause,  and 
demand  the  opening  and  closing  of  the  case." 

The  case  was  tried  to  a  jury,  and  under  a  peremptory  instruction  the 
jury  returned  a  verdict  in  favor  of  the  appellees.  From  the'  judgment 
entered  in  accordance  with  the  verdict  the  appellants  have  brought  the 
case  on  appeal,  and  seek  to  have  the  same  revised  for  the  errors  assigned. 

The  appellants,  by  their  first  and  second  assignments  of  error,  com- 
plain of  the  ruling  of  the  court  in  excluding  the  evidence  of  Berry  and 
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Bives.  The  main  objection  urged  is  that  such  evidence  has  the  effect 
to  alter  and  vary  the  terms  of  a  written  contract  by  previous  negotia- 
tions or  contemporaneous  parol  agreement.  Looking  to  the  evidence  of- 
fered and  excluded  by  the  court  it  is^  in  substance^  that  appellees'  agent 
was  advised  by  the  appellants  at  the  time  of  the  contract^  and  during 
the  negotiations  for  ihe  purchase  of  the  ten-horse-power  engine^  of  the 
importance  to  the  appellants  of  the  greatest  expedition  in  shipping  the 
engines,  by  reason  of  the  harvesting  season  of  hay  being  ready  on  Juue 
10th,  and  the  vast  amount  of  hay  to  be  harvested,  and  that  the  engine 
was  bought  for  use  in  the  beginning  and  flush  of  the  season. 

The  written  contract  here  involved  fixes,  nor  refers  to,  no  more  cer- 
tain and  definite  time  within  which  the  engines  should  be  shipped  to 
Brookston  than  the  provision  ''as  soon  as  possible.''  Because  the  words 
possess  so  much  flexibility,  they  can  not  have  an  arbitrary  definition, 
and  consequently  are  vague  and  general;  they  look  forward  to  certain 
happenings  and  expedition  of  the  parties.  It  is  the  duty  of  the  court, 
however,  to  interpret  the  obligation  of  this  clause  of  the  contract.  To 
acomplish  the  mutual  meaning  attached  by  the  parties  to  the  contract 
to  the  words  used,  and  to  make  the  clause  reasonable,  and  not  to  place 
either  party  at  the  mercy  of  the  other,  the  words  "as  soon  as  possible" 
must  be  construed  and  applied  in  the  light  of  the  proof  of  the  surround- 
ing circumstances.  It  is  a  recognized  rule  that,  when  the  terms  of  a  con- 
tract are  indefinite  and  vague,  proof  of  the  surrounding  cirumstanees  is 
admissible  to  explain.  (1  Greenleaf,  section  288.)  The  cross-action  of 
appellants  is  for  damages  for  alleged  failure  to  ship  the  engines  ''as  soon 
as  possible."  In  the  ordinary  course  of  things,  upon  a  trial  before  a  jury, 
the  inquiry  of  whether  the  engines  were  shipped  "as  soon  as  possible" 
would  be  a  mixed  question  of  fact  and  law.  It  devolved  upon  the  court 
to  interpret  the  meaning  of  the  parties  to  the  contract,  and  to  so  instruct 
the  jury  in  the  proper  formulated  instruction.  It  was  the  province  of 
the  jury  to  apply  the  evidence  offered  in  the  case  in  the  determination 
of  whether  or  not  the  undertaking  was  performed  within  the  meaning 
and  obligation  of  the  contract.  The  case  of  Bobinson  v.  Brooks,  40  Fed. 
Bep.,  525,  was  a  case  to  recover  back  the  purchase  price  of  a  threshing 
machine  for  failure  to  ship  "at  once,  or  as  soon  as  possible."  In  this  case 
the  court  quoted  from  and  followed  the  meaning  given  to  the  words  in 
the  case  of  Palmer  v.  Insurance  Co.,  44  Wis.,  208,  where  the  term  "as 
soon  as  possible,"  as  employed  in  a  policy  of  insurance,  was  ruled  to  mean 
"within  a  reasonable  time,  with  an  undertaking  to  do  it  in  the  shortest 
practicable  time."  The  case  of  Insurance  Co.  v.  Lawrence,  9  U.  S.  (L. 
Ed.),  512,  was  a  suit  on  an  insurance  policy  wherein  there  was  a  pro- 
vision that  the  assured  should  produce  an  account  of  the  loss  under  cer- 
tificate of  a  magistrate  "as  soon  as  possible."  It  was  ruled  by  the  court 
that  the  parties  meant  "that  the  certificate  must  be  procured  within  a 
reasonable  time  after  the  loss."  The  case  of  Williams  v.  Bittenhause  & 
Embree  Co.,  64  N.  E.,  995,  was  a  suit  to  enforce  a  mechanic's  lien,  and 
involved  a  contract  for  the  erection  of  buildings,  and  provided  that  the 
contractor  should  have  the  brick  walls  ready  for  the  roof  in  thirty  days 
from  the  date,  and  the  balance  of  the  work  "as  soon  as  practicable  there- 
after." There  the  court,  after  reviewing  decided  cases,  used  the  follow- 
ing expression:     "The  word  'practicable'  and  the  word  'possible'  may, 
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and  sometimes  do^  have  the  same  meaning.  If  here  regarded  as  synony- 
mous^ neither  could  be  construed  to  require  more  than  the  exercise  of 
reasonable  diligence^  in  view  of  all  the  circumstances  which  might  at- 
tend upon  the  execution  of  the  work.  .It  may  be,  and  often  is,  possible 
to  do  that  which  is  impracticable.**  We  are  of  the  opinion  that  the  court 
erred  in  excluding  the  evidence.  It  was  admissible  and  necessary  in  or- 
der to  enable  the  court  to  properly  construe  the  clause  involved,  and  to 
formulate  the  proper  instruction  to  the  jury  in  respect  to  the  meaning 
the  parties  attached  to  the  words,  and  as  well  to  enable  the  jury  to  de- 
termine, along  with  all  the  facts,  whether  or  not  the  undertaking  was 
performed  within  the  meaning  and  obligation  of  the  contract. 

That  two  engines  were  subsequently  substituted  for  the  one  engine 

Previously  contracted  for  would  not  be  a  tenable  objection  to  the  evi- 
ence.  1  Greenleaf,  section  303.  The  later  contract  covers  the  same 
character  and  terms  of  performance,  and  merged  in  that  respect  the 
former  one.  The  dealings  of  the  parties  were  with  reference  to  an  engine 
being  shipped  "as  soon  as  possible,**  and  the  parties  thereto  had  within 
contemplation  the  performance  of  the  contract  within  such  time.  That 
two  engines,  instead  of  one,  were  to  be  shipped,  might  enlarge  the  time 
of  performance,  and  such  evidence  could  properly  be  considered  by  the 
jury  in  determining  the  performance  of  the  terms  of  the  contract. 

It  is  contended  by  appellees  that,  by  the  admission  filed  by  the  appel- 
lants, they  were  precluded  from  offering  proof  in  support  of  their  claim, 
and  that  in  consequence  no  other  judgment  than  that  rendered  could 
have  been  entered  by  the  court.  The  effect  given  to  the  written  admis- 
sion by  the  court  doubtless  prompted  the  peremptory  instruction  to  the 
jury.  Appellees*  cause  of  action  was  founded  on  a  written  contract,  and 
a  judgment  was  sought  on  the  written  contract.  Appellants  entered  a 
general  denial  and  filed  a  cross-action  for  damages  for  breach  of  the  con- 
tact. Appellants*  admission  was  entered  under  authority  of  rule  31  of 
Practice  for  the  District  and  County  Courts,  and  was  of  binding  effect 
that  appellees  had  a  good  cause  of  action,  as  set  out  in  their  petition,  ex- 
cept so  far  as  it  may  be  defeated,  in  whole  or  in  part,  by  the  facts  of 
appellants*  answer  constituting  a  good  defense.  The  contemplation  of 
the  rule  is  that  the  admission  relieves  the  appellees  of  proving  the  case, 
and  to  allow  them  to  recover  to  the  extent  of  the  claim  made  in  their 
pleadings.  Sanders  v.  Bridges,  67  Texas,  93.  The  admission  reaches 
to  the  entire  cause  of  action  plead,  and  appellants  can  not  question  fail- 
ure to  offer  evidence  on  any  material  allegation.  Taylor  v.  Reynolds, 
105  S.  W.,  65.  But  in  this  case  we  do  not  think  the  scope  and  effect  of 
this  admission  could  properly  be  construed  to  be  a  waiver  by  appellants 
of  their  cause  of  action^  and  the  admission  applied  in  denial  to  appel- 
lants to  prove  and  recover  on  their  cross-action  for  damages  for  breach 
of  the  contract.  A  cause  of  action  on  a  written  contract,  though  execu- 
tory, and  a  cause  of  action  for  damages  for  the  breach  of  the  contract, 
are  legally  severable  and  distinct,  and  are  not  so  drawn  together  that 
the  one  cause  of  action  necessarily  involves  and  includes  the  other.  A 
cause  of  action  for  damages  is  not  adjudicated  by  a  judgment  in  a  suit 
on  a  contract  of  sale.  Dilley  v.  Eatcliff,  29  Texas  Civ.  App.,  545.  Con- 
sequently a  judgment  on  the  contract  would  not  be  a  bar  to  an  independ- 
Vol.  U.  Civil— 36. 
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ent  and  subsequent  suit  for  damages  for  breach  of  the  contract.  There 
is  a  distinction  to  be  drawn  between  a  cross-action  for  damages  for 
breach  of  the  contract  sued  on  and  answer  pleading  rescission  or  failure 
of  consideration  of  the  contract  In  the  latter  plea  there  is  involved  the 
legal  contention  that  the  contract  sued  on  is  incapable  of  enforcement, 
and  such  defenses  must  be  plead  in  the  suit  on  the  contract,  or  a  judg- 
ment on  the  contract  would  be  a  bar  to  any  future  action.  Because  sudi 
defenses  are  necessarily  drawn  into  and  involved  in  the  plaintiffs'  cause 
of  action  an  admission  might  properly,  in  a  given  case,  be  ruled  to  waive 
and  preclude  such  defenses.  But  in  a  cross-action  for  damages  it  does 
not  involve  the  legal  contention  that  the  contract  is  incapable  of  enforce- 
ment between  the  parties.  Such  plea  affirms  the  contract  in  all  things 
as  made,  and  seeks  damages  for  its  nonperformance  or  failure  to  per- 
form according  to  its  terms.  An  admission  under  this  nde  would  have 
the  effect  to  admit  and  affirm  the  contract  as  sued  on.  Judgment  would 
be  entered  on  the  contract  for  appellees,  and  if  judgment  be  recovered 
on  cross-action  in  damages,  then  such  recovery  would  be  entered  over 
and  against  or  as  a  setoff  against  appellees.  A  recovery  on  the  action 
would  not  be  legally  inconsistent  with  a  recovery  by  appellees  on  their 
contract.  They  have  a  recovery  under  the  admission  for  their  entire 
claim,  and  a  recovery  on  the  cross-action  would  not  be  in  a  legal  sense  in 
defeat  of  the  contract  or  recovery  on  the  cause  of  action  plead. 

The  petition  alleged  that  appellants  waived  that  portion  of  the  con- 
tract which  bound  appellees  to  put  the  engines  in  successful  operation 
by  an  erector  furnished  by  appellees.  The  legal  effect  that  would  prop- 
erly be  given  to  the  waiver,  and  the  admission  of  the  waiver,  would  be 
the  waiver  of  the  right  to  insist  upon  the  erection  of  the  engines  under 
the  terms  of  the  contract,  but  the  admission  could  not  properly  be  con- 
strued to  be  a  waiver  of  any  damages  arising  from  a  breach  of  the  con- 
tract so  far  as  the  failure  to  ship  the  engines  within  the  time  for  erec- 
tion.   3  Page  on  Contracts,  section  1509. 

Because  this  admission  did  not  preclude  the  defense,  it  was  error  to 
not  permit  the  issues  of  the  cross-action  to  be  decided  by  the  jury.  Smith 
V.  Traders'  Bank,  74  Texas,  541. 

In  the  absence  of  pleadings  that  it  was  in  contemplation  of  the  parties 
that  the  engines  contracted  to  be  sold  were  to  be  manufactured,  and  that 
the  delay  in  the  shipment,  if  any,  was  caused  by  their  having  to  be  manu- 
factured, the  evidence  complained  of  in  the  third  assignment  would  not 
properly  be  admissible.  But  on  another  trial  this  objection  may  not 
exist. 

It  was  error  to  give  a  peremptory  instruction  in  this  case,  and  the  as- 
signment of  error  in  this  respect  should  be  sustained. 

The  case  is  ordered  reversed  and  remanded  for  another  triaL 

Reversed  and  remanded. 


Elizabeth  Hames  st  al.  v.  L.  D.  Stboxtd  bt  al. 

Decided  July  3.  1908. 

1. — ^Attorney  and  Client. 

An  attorney  in  dealing  with  his  client  must  act  with  the  utmoet  fairness 
and  in  perfect  good  faith.  Certain  dealings  between  an  attorney  and  his  client 
considered,  and  held  not  a  violation  of  this  rule. 


\ 
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8^— Hiutend  aad  Wife— 4Bale  of  Coataninlty  Property  by  SnrylTor. 

A  Biirviving  wife,  before  remarrying,  has  the  right  to  dispose  of  cominiinity 
property  to  pay  off  and  settle  community  debts,  especially  where  the  debt  is  an 
encumbrance  on  the  particular  property  sold,  and  this,  irrespective  of  the  rights 
of  the  children  in  the  property. 


8. — Votei— Innooeiit  Purehaser. 

A  bona  fide  purchaser  of  vendor's  lien  notes  for  a  valuable  consideration 
and  without  notice,  can  not  be  defeated  by  the  fraud  of  the  vendor  in  procuring 
the  notes. 

Appeal  from  the  District  Court  of  Bockwall  County.  Tried  below  be* 
fore  Hon.  F.  L.  Hawkins. 

Chas.  0.  Evans  and  F.  W.  Bartlett,  for  appellants. 

T.  B.  Bidgell  and  Word  £  Gharlion,  ior  appellees. 

BAINET,  Chief  Justice. — This  suit  was  instituted  May  14,  1906, 
by  Elizabeth  Hames  and  her  seven  children,  two  of  whom  were  minors, 
against  L.  D.  Stroud  and  M.  S.  Bailey.  The  nature  of  the  suit  was  to 
set  aside  a  certain  conveyance  for  fraud,  and  to  recover  124  acres  of  land, 
alleging,  in  substance,  that  L.  D.  Stroud,  the  attorney  for  appellants, 
had,  as  such  attorney,  gained  their  confidence,  and  had  thereby  fraudu- 
lently overreached  them  in  his  dealings  Vith  them.  Answers  were  filed, 
and  upon  a  hearing  the  court  instructed  a  verdict  for  defendants,  and 
judgment  was  rendered  accordingly,  from  which  this  appeal  is  prose- 
cuted. 

The  appellants  complain  that  the  court  erred  in  directing  a  verdict 
for  defendants.  All  the  assignments  are  based  on  this,  and,  if  there  is 
no  error  in  the  court's  action  in  this  respect,  all  the  other  assignments 
of  error  fail,  and  need  not  be  discussed. 

The  evidence,  in  substance,  shows  that  Levi  Hames  and  Elizabeth 
Hames  were  husband  and  wife,  and  had  seven  children,  viz.:  Fred, 
Georgia,  Thomas,  Garfield,  Arthur,  Mansfield  and  Levi  Hames,  the  last 
two  minors  at  the  institution  of  this  suit.  In  1897  Levi  Hames  died  in- 
testate, leaving  surviving  him  his  wife,  said  Elizabeth  Hames,  and  said 
children.  At  the  time  of  said  Levi  Hames'  death  he  and  his  wife  owned 
as  community  property  the  124  acres  of  land  in  controversy,  on  which 
existed  a  certain  amount,  about  $700,  due  for  purchase  money.  There- 
after, on  March  16,  1898,  one  W.  H.  Atherton  was  appointed  and  quali- 
fied as  administrator  of  the  estate  of  Levi  Hames.  Atherton  and  wife 
being  the  owners  of  the  notes  given  for  said  purchase  money,  transferred 
them  to  one  W.  L.  McCord,  together  with  such  title  as  they  had  in  the 
land.  McCord  failing  to  collect  said  notes  through  the  Probate  Court, 
and  said  administration  being  closed,  instituted  suit  in  the  District 
Court  to  recover  on  said  notes  and  to  foreclose  the  vendor's  lien  on  the 
land,  making  Atherton,  administrator,  Elizabeth  Hames  and  all  her  chil- 
dren parties  to  said  suit.  On  May  9,  1900,  Elizabeth  Hames  and  four  of 
her  children,  viz.,  Fred,  Thomas,  Georgia  and  Mansfield  Hames,  exe- 
cuted their  two  promissory  notes  for  $250  each,  with  ten  per  cent,  inter- 
est, payable  to  the  order  of  L.  D.  Stroud,  and  to  secure  the  payment  of 
^aid  notes  they  executed  a  deed  of  trust  on  their  interest  in  said  124 
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acres  of  land.  In  consideration  of  said  notes  said  Stroud  agreed  to  se- 
cure legal  services  in  defending  the  foreclosure  suit  brought  by  McCord 
as  aforesaid,  and  said  Stroud  further  agreed  as  follows :  "Now,  I  under- 
take and  agree  to  defend  said  suit,  or  any  other  suits  that  may  be  brought 
by  said  McCord,  or  any  other  person  or  persons,  on  said  pretended  vend- 
or's lien  notes ;  and  in  case  I  fail  entirely  to  defeat  said  suit  or  suits,  then 
the  two  notes  this  day  executed  to  me  by  said  Mrs.  Elizabeth  Hames  and 
her  other  children  above  named  shall  not  be  collected  by  me.  In  case  I 
shall  by  any  means  defeat  as  much  as  one-half  of  said  claim,  then  I  shall 
only  be  allowed  to  collect  the  first  note.  I  hereby  agree  that  I  will  not 
transfer,  assign  or  sell  said  notes  to  any  other  person  without  the  consent 
of  the  said  Mrs.  Elizabeth  Hames  and  the  others  whose  names  are  signed 
thereto.'* 

The  McCord  suit  was  dismissed,  plaintiff  taking  a  nonsuit.  Subse- 
quently McCord  brought  a  second  suit  against  the  Hameses,  seeking  to 
recover  the  land,  asserting  superior  title,  or  in  the  alternative  for  a  re- 
covery of  about  $1,200  claimed  as  due  for  the  purchase  price  of  said  land. 
L.  D.  Stroud  procured  the  services  of  Word  &  Charlton,  at- 
torneys, to  assist  in  the  defense  of  said  suit,  and  in  consid- 
eration therefor  transferred  to  them  one  of  the  notes  for  $250. 
This  suit  resulted  in  a  judgment  in  favor  of  McCord  for 
$572.50  and  a  foreclosure  of  the  vendor's  lien.  In  both  of  said 
suits  the  said  Stroud  rendered  his  services  with  the  assistance  stated  in 
full  compliance  with  his  contract.  During  the  pendency  of  the  McCord 
suits  four  of  Elizabeth  Hames'  sons,  viz.,  Thomas,  Mansfield,  Garfield 
and  Arthur,  together  with  one  Scott,  were  indicted  and  jailed,  charged 
with  the  theft  of  hogs,  whereupon,  on  January  20,  1903,  the  said  Eliza- 
beth Hames  and  said  sons,  desiring  the  legal  services  of  the  said  Stroud, 
entered  with  him  into  the  following  contract :  "Know  all  men  by  these 
presents,  that  this  contract  this  day  made  and  entered  into  by  and  be- 
tween L.  D.  Stroud,  on  the  one  part,  and  Mrs.  Elizabeth  Hames,  Georgia 
Hames,  Thomas  Hames,  Garfield  Hames  and  Arthur  Hames,  on  the 
other  part,  witnesseth :  That  the  said  L.  D.  Stroud  hereby  agrees  to  and 
binds  himself  to  become  the  counsel  and  attorney  of  the  said  Thomas 
Hames,  Mansfield  Hames,  Garfield  Hames  and  Arthur  Hames,  for  four 
hundred  dollars  in  each  case,  who  are  now  in  jail  charged  with  theft  of 
hogs,  and  to  defend  them  against  said  charge  in  all  of  the  courts  in 
which  said  charge  may  be  prosecuted,  as  well  as  to  prosecute  any  appeals 
which  may  be  necessary  to  the  higher  courts,  as  well  as  to  counsel  witii 
and  advise  in  all  matters  necessary  in  and  about  securing  their  acquit- 
tal of  said  charge ;  and  the  said  Stroud  further  agrees  at  the  same  price 
($4,400),  and  binds  himself,  to  likewise  counsel  and  defend  Joe  Scott, 
connected  with,  or  who  may  be  connected  with  or  accused  of  said  charge, 
either  as  principal  or  accomplice,  in  the  offense  charged  against  said  first 
four  named  persons  so  charged.  And  he  further  agrees  and  binds  him- 
self to  continue  as  attorney  and  counsel  of  the  said  Mrs.  Elizabeth  Hames 
and  all  other  defendants  in  a  certain  suit  pending  in  the  District  Court 
of  Bockwall  County,  wherein  one  W.  L.  McCord  is  plaintiff,  seeking 
to  establish  a  debt  and  foreclose  a  lien  against  a  certain  tract  of  land 
situated  on  the  west  side  of  the  East  Fork  of  Trinity  River  in  Bockwall 
County,    and    being    124    acres    of    the    E.     E.     Foster    survey. 
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And  in  the  event  that  said  McCord,  or  any  of  his  assigns^  successors  or 
administrators,  or  other  legal  representatives,  shall  recover  said  debt 
therein  claimed,  or  any  part  thereof,  the  debt  claimed  being  estimated  at 
abont  $1,200,  then  the  said  Stroud  agrees  and  binds  himself  to  pay  off 
and  discharge  the  same  within  twenty  days  from  the  rendition  of  final 
judgment,  but  he  shall  have  the  right  to  prosecute  an  appeal  to  any  of 
the  higher  courts  and  suspend  said  judgment  by  an  appeal  supersedeas 
bond,  in  which  event  he  shall  pay  off  and  satisfy  any  and  all  judgments, 
as  well  as  costs,  which  may  be  rendered  in  said  cause.  And  the  said 
Stroud  further  agrees  and  binds  himself  to  procure  bail  for  said  defend- 
ants in  said  criminal  charge,  and  procure  their  release  from  their  pres- 
ent custody,  and  to  keep  them  at  liberty  until  they  are  finally  tried,  pro- 
vided that  said  defendants  shall  not  depart  from  Bockwall  County,  where 
they  are  bound  to  appear,  without  the  consent  of  the  said  Stroud,  but 
each  shall  report  to  him  once  every  week  from  and  after  the  date  of  said 
bond.  And  the  said  Stroud  further  agrees  and  binds  himself  to  pay  off 
and  discharge  a  certain  note,  now  amounting  to  about  $300,  held  by 
Word  &  Charlton,  of  Dallas,  Texas,  and  secured  by  a  deed  of  trust  lien 
on  said  land,  which  note  is  now  overdue,  and  surrender  to  said  Eliza- 
beth Hames  her  note  for  $107.  In  consideration  of  the  foregoing  obliga- 
tions of  the  said  L.  D.  Stroud  the  said  Elizabeth  Hames,  Georgia  Hames, 
Thomas  Hames,  Garfield  Hames  and  Arthur  Hames,  joined  by  one  T.  B. 
Bidgell,  have  this  day  executed  and  delivered  to  the  said  L.  D.  Stroud  a 
good  and  sufficient  general  warranty  deed  of  even  date  herewith,  convey- 
ing to  him  said  124  acres  of  land.  Now  it  is  agreed,  and  fully  under- 
stood, by  the  parties  to  this  contract  and  the  parties  to  said  deed,  that 
if  the  said  Mrs.  Elizabeth  Hames,  acting  for  herself  and  also  on  behalf 
of  the  said  Georgia  Hames,  Thomas  Hames,  Garfield  Hames  and  Ar- 
thur Hames,  shall  procure,  on  or  before  January  1, 1904,  a  purchaser  or 
purchasers  for  said  tract  of  land,  on  terms  of  one-half  cash  and  balance 
in  two  equal  notes  due  in  one  and  two  years,  respectively,  from  the  date 
of  said  purchase,  and  bearing  interest  at  the  rate  of  eight  per  cent,  per 
annum  from  date,  and  which  shall  amount  to  more  than  what  the  said 
Elizabeth  Hames,  Georgia  Hames,  Thomas  Hames,  Garfield  Hames  and 
Arthur  Hames  shall  be  obligated  to  pay  the  said  Stroud  by  reason  of 
liabilities  he  has  assumed,  and  together  with  his  said  attorney's  fees, 
then  the  said  Stroud  binds  himself  to  make  to  said  purchaser,  upon  the 
terms  aforesaid,  a  good  and  sufficient  deed  when  requested  to  do  so  by 
the  said  Mrs.  Elizabeth  Hames.  Said  Stroud  further  binds  himself  to 
pay  to  Mrs.  Elizabeth  Hames  and  the  others  for  whom  she  acts  all  of  the 
surplus  price  which  the  said  land  shall  bring  over  and  above  said  con- 
sideration and  obligations,  provided  that  he  is  not  yet  liable  in  said  Mc- 
Cord  suit ;  but  when  said  suit  is  finally  settled,  if  said  McCord  shall  not 
recover,  then  the  said  Stroud  binds  himself  to  pay  to  said  Elizabeth 
Hames,  and  all  of  the  other  grantors  in  said  deed  except  the  said  T.  B. 
Bidgell,  the  full  amount  for  which  said  suit  is  brought,  as  a  part  of  the 
consideration  of  said  deed.  And  if  the  said  McCord  shall  only  recover 
part,  then  said  Stroud  binds  himself  to  pay  the  difference  between  the 
full  amount  sued  for  and  the  amount  actually  recovered,  and  costs 
therein.  It  is  agreed  and  understood  that  Elizabeth  Hames  and  her 
children  shall  occupy  said  premises  as  tenants  of  the  said  L.  D,  Stroud 
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for  the  year  1903^  and  pay  him  $100  rent^  to  be  paid  on  tbe  first  day  of 
December  of  said  year.  It  is  farther  agreed  that  if  said  suit  of  W.  L 
McCord  is  tried  and  disposed  of  before  the  first  day  of  January,  1904, 
and  if  said  first  four  named  criminal  cases  shall  be  tried  and  disposed  of, 
or  said  Stroud's  liability,  by  reason  of  making  said  bail  bonds,  shall 
cease  by  the  final  disposition  of  said  cases  before  the  first  day  of  Janu- 
ary, 1904,  and  if  the  said  Mrs.  Elizabeth  Hames  shall  repay  to  said  L.  D. 
Stroud  all  moneys  he  is  compelled  to  pay  by  said  McCord  suit,  and  shall 
repay  what  he  has  assumed  and  paid  on  said  Word  &  Charlton  note,  and 
shall  also  pay  to  him  all  attorney's  fees  which  may  be  due  him  under 
this  contract  before  January  1,  1904,  then  the  said  L.  D.  Stroud  binds 
himself  to  reconvey  said  land  by  a  good  and  sufficient  deed  to  the  said 
Elizabeth  Hames  and  her  children,  who  have  signed  the  same,  provided 
said  land  has  not  been  sold  at  her  request,  as  hereinbefore  proYided. 
Subject  to  the  foregoing  conditions  the  said  deed  is  absolute." 

On  said  date  Elizabeth,  Georgia,  Thomas,  Garfield  and  Arthur  Hames 
and  T.  B.  Ridgell  executed  to  said  Stroud  a  deed  of  conveyance  to  said 
land,  reciting  a  consideration  of  $2,500.  All  of  the  criminal  cases  were 
disposed  of  as  follows :  Scott  became  a  witness  for  the  State  and  there- 
by secured  an  acquittal.  Three  of  the  Hames  boys  were  acquitted  and 
the  other  forfeited  his  hood,  and  has  never  been  tried.  T.  B.  Bidgell  as- 
sisted in  the  trial  of  the  criminal  cases,  with  the  knowledge  of  the  said 
Elizabeth  Hames  and  the  accused,  and  Stroud  paid  him  for  such  services 
$400. 

After  the  affirmance  of  the  McCord  judgment  by  this  court,  Stroud, 
in  keeping  with  his  agreement  so  to  do,  took  steps  to  pay  the  same,  and 
thereby  protect  the  land  from  sale  in  satisfaction  of  the  foreclosed 
vendors  lien.  He  paid  the  costs  of  this  court,  and  procured  the  issuance 
of  its  mandate.  He  then  had  a  conference  with  Elizabeth  Hames  as  to 
the  best  course  to  be  pursued  for  the  protection  of  the  interests  of  all 
parties.  Elizabeth  Hames  wished  to  retain  the  land.  Some  question 
arose  between  her  and  Stroud  at  this  conference  as  to  the  character  of  the 
deed  which  he  held  to  the  land,  she  insisting  that  it  was  only  a  mortgage, 
while  he  was  disposed  to  regard  it  as  a  straight-out  deed.  This  matter 
was  adjusted  by  Stroud  agreeing  that,  however  the  disputed  fact  might 
be,  he  would  reconvey  the  land  to  the  grantors,  upon  their  paying  him 
what  was  due  and  owing  to  him.  This  was  satisfactory  to  Elizabeth 
Hames,  if  some  means  could  be  devised  for  raising  the  necessary  cash 
money.  The  land  furnished  the  only  basis  for  hope  in  this  direction. 
Stroud  told  her  that  he  doubted  if  a  loan  could  be  secured  on  an  undi- 
vided interest  in  the  land,  and  that  he  thought  the  best  hope  would  be  to 
take  necessary  steps  to  involve  the  two  minors'  interests  along  with  those 
of  the  others.  They  discussed  the  question  of  taking  out  letters  of 
guardianship  on  their  estates,  but  concluded  it  would  be  too  expensive. 
Stroud  then  suggested  that  tiie  land  be  sold  in  satisfaction  of  tiie  Mc- 
Cord judgment,  with  the  understanding  that  he  would  bid  it  in  at  the 
sale,  and  afterwards  convey  it  to  her,  thereby  putting  the  legal  title  to 
the  entire  tract  in  her.  This  was  thought  to  offer  the  best  and  cheapest 
and  most  equitable  settlement  of  the  matter.  Elizabeth  Hames  agreed 
to  that  course,  and  it  was  pursued  successfully.  After  the  sale  under  the 
McCord  judgment  Stroud  and  Elizabeth  Hames  had  another  confer- 
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ence,  with  a  yiew  to  adjusting  matters  between  them.  In  this  confer- 
ence she  represented  all  of  the  plaintiffs  in  this  snit^  according  to  the  al- 
legations of  their  petition  herein.  At  this  conference^  in  June^  1905^ 
disputes  arose  between  them  as  to  the  amount  due  Stroud^  and  as  to 
other  matters.  These  disputes  were  all  satisfactorily  compromised  and 
adjusted  between  them.  The  conference  ended  by  a  reconveyance  of  the 
land  by  Stroud  to  Elizabeth  Hames^  in  consideration  for  her  four  vend- 
or's lien  notes^  three  for  $1^000  eadi  and  one  for  $263.  In  this  settle- 
ment Stroud^s  claim  amounted  to  over  $4,100,  but  he  settled  for  the 
four  notes  stated.  The  children,  except  the  two  minors,  consented  in 
writing  to  the  reconveyance  of  the  land  by  Stroud  to  their  mother. 
Stroud,  soon  after  the  settlement,  transferred  the  notes  to  defendant 
Bailey,  receiving  cash  therefor.  Default  was  made  in  the  payment  of 
the  first  note  when  due,  and  by  their  terms,  this  matured  the  others,  at 
the  option  of  the  holder.  Elizabeth  Hames  sought  to  secure  a  loan  on 
the  land,  with  a  view  to  taking  up  the  notes,  but  was  unsuccessful.  Suit 
was  brought  by  Bailey  on  all  of  the  notes,  and  to  foreclose  tiie  vendor's 
lien  on  the  land.  No  defense  was  made  by  Elizabeth  Hames,  and  the 
judgment  went  as  prayed  for.  The  land  was  sold  imder  this  judgment, 
and  was  bought  in  by  defendant  Bailey. 

In  the  McCord  suit  Bidgell  was  allowed  by  the  court  $300  as  guardian 
ad  litem  for  representing  the  minors,  and  no  exceptions  were  taken 
thereto  in  that  suit,  and  this  amount  was  paid  by  Stroud.  Bailey  was 
an  innocent  purchaser  of  the  notes — ^had  sued  on  them,  and  recovered 
judgment  by  default,  foreclosing  the  lien  on  the  land. 

The  evidence  in  the  case,  we  think,  shows  that  Stroud  faithfully  pr- 
formed  the  services  as  attorney  in  the  litigation  that  he  contracted  to 
perform.  He  had  prevented  a  recovery  in  the  first  suit  instituted  by  Mc- 
Cord. In  the  second  suit  he  had  prevented  a  recovery  of  the  land  by  Mc- 
Cord, and  had  caused  a  reduction  in  the  amount  claimed  nearly  one-half. 
The  criminal  suits  had  been  successfully  defended,  with  the  exception  of 
one  of  the  sons  who  had  forfeited  his  bond  and  fied  the  country,  and 
whether  or  not  Stroud  has  incurred  liability  on  this  the  record  does  not 
disclose.  His  fees  in  the  criminal  cases  seem  high,  but  the  only  testi- 
mony on  this  point  is  that  they  were  reasonable.  The  sons  were  in  jail, 
and  the  mother  was  distressed,  when  the  contract  for  the  fee  was  made, 
but  Stroud  was  not  responsible  for  the  existence  of  such  facts,  and  was 
under  no  obligation  to  defend  the  boys,  and  had  the  right  to  exact  the 
terms  upon  which  he  was  willing  to  undertake  their  defense. 

We  appreciate  the  rule  that  obtains  with  respect  to  the  relation  be- 
tween attorney  and  client.  The  attorney,  in  dealing  with  the  client, 
must  act  with  the  utmost  fairness  and  in  perfect  good  faith.  There  was 
no  misrepresentation  made  by  Stroud  in  dealing  with  said  clients  shown 
by  the  evidence.  He  made  a  contract  with  reference  to  his  fees  and  se- 
curing the  payment  thereof,  and  this  he  had  a  right  to  do.  It  seems 
that,  after  a  deed  had  been  given  him  to  the  land,  the  parties  expressed 
a  wish  to  retain  it,  or  that  they  only  intended  it  as  a  mortgage,  when  he 
reconveyed  it  to  them,  reserving  a  lien  thereon  to  secure  what  was  due 
him.  Not  only  this,  but  in  this  settlement,  in  which  all  parties  seemed 
to  be  satisfied,  he  reduced  his  claim  of  $4,199  to  $3,263,  for  which  he  ac- 
cepted notes,  with  a  lien  to  secure  it,  and  for  nearly  two  years  there  seems 
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to  have  been  no  complaint  from  the  parties,  and  not  until  a  writ  of  pos- 
session was  issued,  when  this  suit  was  brought. 

The  survivor  of  community,  the  wife,  before  remarrying,  has  the  right 
to  dispose  of  community  property  to  pay  off  and  settle  community  debts, 
especially  is  this  so  where  the  debt  is  an  encumbrance  on  the  particular 
property,  and  this,  irrespective  of  the  rights  of  heirs  in  the  property. 
Davis  V.  McCartney,  64  Texas,  684;  Henry  v.  Vaughan,  103  S.  W.,  192; 
Withrow  V.  Adams,  4  Texas  Civ.  App.,  445. 

McCord  recovered  a  judgment  foreclosing  a  lien  on  the  land  for  the 
purchase  money  thereof,  which  encimibrance  existed  before  the  death  of 
Levi  Hames,  and  Elizabeth  Hames,  as  community  survivor,  had  the  right 
to  dispose  of  the  land  in  settlement  of  said  encumbrance,  and  the  variouB 
transactions  had  in  relation  thereto  were  sufficient  to  divest  title  out  of 
plaintiffs,  and  before  they  could  recover  the  land  they  must  at  least  offer 
to  pay  the  amount  acknowledged  to  be  due  on  said  land,  but  this  they 
have  not  done. 

Bailey  having  become  the  owner  of  said  notes  for  a  valuable  considera- 
tion, without  notice,  and  having  procured  a  judgment  thereon  foreclos- 
ing the  lien  on  the  land,  can  not  be  defeated  for  the  alleged  fraud  of 
Stroud. 

We  are  of  the  opinion  that  the  evidence  is  such  that  no  other  judgment 
should  be  rendered  thereon,  and  the  court  properly  directed  a  verdict 
for  defendants,  and  the  judgment  is  afBrmed. 

Affirmed. 

"Writ  of  error  refused. 


James  Habeins  v.  Murphy  ft  Bolakz  bt  aii. 

Decided  July  3,  1908. 

Agent — Can  not  Proteonte  Bait  for  Another. 

In  this  State  a  party  can  not  appear  in  a  court  of  record  and  proMcnte 
or  defend  his  suit  therein  by  his  agent  or  attorney  in  fact  who  is  not  an  attorney 
at  law  duly  licensed  to  practice  as  such. 

Error  to  the  District  Court  of  Dallas  County.  Tried  below  before  Hon. 
Bichard  Morgan. 

Herman  Kruegel,  for  plaintiff  in  error. 

Cohh  dc  Avery,  for  defendants  in  error. 

EAINEY,  Chief  Justice. — ^This  suit  was  instituted  in  the  District 
Court  of  Dallas  County  by  James  Harkins,  acting  by  his  agent  and  at- 
torney in  fact,  Herman  Kruegel,  against  Murphy  ft  Bolanz,  and  others, 
as  defendants,  in  the  nature  of  a  biU  of  review,  and  to  set  aside  the  judg- 
ment, and  for  a  new  trial  in  case  No.  20340,  styled  James  Harkins  v. 
Murphy  &  Bolanz  et  al.,  the  judgment  therein  having  been  rendered 
May  17,  1901.  The  pleadings  of  plaintiff  are  voluminous,  consisting  of 
47  pages  of  typewritten  matter.  The  defendants  excepted  to  the  peti- 
tion, among  other  things,  for  the  reason  that  the  suit  was  brought  aad 
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▼as  being  prosecuted  by  Herman  Emegel^  who  is  not  an  atfomey-at-law, 
and  has  no  right  to  prosecute  suits  for  others  in  the  courts  of  this  coun- 
try. This  exception^  among  others^  was  sustained,  and  the  plaintiff  de- 
clining to  amend,  the  suit  was  dismissed.  The  plaintiff,  acting  solely  by 
said  Herman  Eruegel,  perfected  a  writ  of  error  to  this  court.  Defend- 
ants in  error  duly  filed  a  motion  in  this  court  to  dismiss  the  writ  of  er- 
ror on  the  ground  that  this  suit  was  brought  by,  and  the  petition  for  writ 
of  error  and  assignments  of  error  were  filed  by,  and  the  writ  of  error  is 
being  prosecuted  by,  Herman  Kruegel,  as  agent  and  attorney  in  fact  for 
James  Harkins,  and  said  Kruegel  is  not  a  lawyer,  and  has  no  legal  right 
to  bring  and  prosecute  suits  and  writs  of  error  for  others.  The  plead- 
ings of  plaintiff  upon  their  face  allege  that  Herman  Kruegel  is  not  a 
lawyer,  but  that  he  is  agent  and  attorney  in  fact  for  James  Harkins. 

The  question  presented  by  the  motion  is:  Can  a  party  appear  in  a 
court  of  record  and  prosecute  or  defend  his  suit  therein  by  his  agent  or 
attorney  in  fact,  who  is  not  an  attorney  at  law  duly  licensed  to  practice 
as  such  ?  The  plaintiff  in  error  contends  that  section  10,  article  1,  of  the 
Constitution  provides  that,  in  criminal  prosecutions,  the  accused  has  the 
right  of  being  heard  "by  himself  of  counsel,  or  both,^^  and  that  this  power 
is  broad  enough  to  include  his  right  to  appear  by  agent  or  attorney  in 
fact,  although  such  agent  or  attorney  in  fact  is  not  an  attorney  at  law. 

The  laws  of  this  State  at  the  time  of  the  adoption  of  the  Constitution 
required  one  desiring  a  license  to  practice  as  an  attorney  and  counselor 
at  law  to  present  his  application  for  license  to  the  District  Court,  ac- 
companied by  a  certificate  from  the  County  Commissioners^  Court  that 
he  is  twenty-one  years  of  age,  and  that  he  has  a  good  reputation  for 
moral  character  and  honorable  deportment,  after  which  he  was  required 
to  undergo  an  examination,  and,  if  satisfied  with  his  legal  attainments, 
the  court  was  authorized  to  give  him  a  license.  He  was  required  to  take 
the  constitutional  oath  of  ofiice,  and  could  be  removed  or  suspended  from 
practice  by  any  of  the  courts  in  which  he  was  authorized  to  practice. 
There  were  other  laws  in  force  at  the  time  carefully  guarding  the  right 
to  practice  law,  not  only  in  the  admission  to  practice,  but  in  the  standing 
and  maintaining  such  rights  thereafter.  Revised  Statutes,  article  255 
et  seq.  Since  the  adoption  of  the  Constitution  the  law  has  been  made 
much  more  stringent  in  these  requirements  (Gen.  Laws  1903,  p.  59),  and 
the  course  of  study  to  be  pursued  by  the  applicant  has  been  carefully 
mapped  out.  Rules  for  Supreme  Court,  96  Texas,  637.  An  attorney, 
after  being  admitted  to  practice,  becomes  an  oflBcer  of  court,  exercising 
a  privilege  or  franchise.    4  Cyc,  p.  898. 

The  bill  is  signed  by  Herman  Kruegel,  agent  and  attorney  in  fact. 
Agency  is  the  legal  relation  founded  upon  the  express  or  implied  con- 
tract of  the  parties,  or  created  by  law,  by  virtue  of  which  the  party,  the 
agent,  is  employed  and  authorized  to  act  for  the  other,  the  principal. 
Mechem  on  Agency,  p.  1,  section  1.  If  the  contention  of  plaintiff  in  er- 
ror is  correct,  then,  as  stated  by  Chief  Justice  Marston,  in  the  case  of 
Cobb  V.  Judge  of  Superior  Court,  43  Michigan,  290,  "Parties  may  appear 
by  agents  possessing  no  legal  qualification,  or  even  ordinary  intelligence, 
and  of  the  worst  possible  character ;  they  may  be  minors,  and  may  even 
be  persons  who  have  been  disbarred  and  removed  by  this  court  from  prac- 
ticing as  attorneys  and  solicitors.    They  could  not  practice  as  attorneys. 
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possessing  neither  the  legal  nor  moral  qualifications  for  such  a  position, 
and  yet  tiiej  could  appear  as  agents.  They  would  possess  the  rights  of 
attorneys  but  not  be  subject  to  the  responsibilities;  their  removal  by  the 
court,  if  they  could  be  removed,  would  be  a  mere  idle  ceremony.  liti- 
gants might  again  employ  them  and  authorize  them  to  appear  and  repre- 
sent their  interests,  so  that  persons  who  could  not  practice  as  attorneys 
could  as  agents,  with  equal  rights  and  powers.  Such  could  not  have  been 
the  intention  of  the  framers  of  our  fundamental  law  or  of  the  people  in 
adopting  it.  There  are  still  additional  reasons  for  this  view.  Attorneys 
are  licensed  because  of  their  learning  and  ability,  so  that  they  may  not 
only  protect  the  rights  and  interests  of  their  clients,  but  be  able  to  assist 
the  court  in  the  trial  of  the  cause.  Yet  what  protection  to  clients  or  as- 
sistance to  courts  could  such  agents  give?  They  are  required  to  be  of 
good  moral  character,  so  that  the  agents  and  oflBcers  of  the  court,  which 
they  are,  may  not  bring  discredit  upon  the  due  administration  of  the 
law,  and  it  is  of  the  highest  possible  consequence  that  both  those  who 
have  not  such  qualifications,  in  the  first  instance,  or  who,  having  had 
them,  have  fallen  therefrom,  shall  not  be  permitted  to  appear  in  courts 
to  aid  in  the  administration  of  justice.     One  of  the  principal  powers 

Eossessed  hj  courts  for  the  protection  of  the  public,  and  to  maintain  the 
igh  standmg,  character  and  reputation  of  the  bar,  is  the  right  to  expel 
members  who  have  been  shown  guilty  of  immoral  acts,  thus  rendering 
them  unworthy  to  longer  retain  their  position  as  officers  of  the  court'' 

We  do  not  wish  to  be  understood,  in  quoting  the  above,  as  reflecting 
on  the  agent  and  attorney  in  fact  of  plaintiff  in  error,  or  as  intimating 
that  he  is  not  a  man  of  good  reputation  and  standing.  In  the  case  from 
which  the  question  is  taken  the  Supreme  Court  of  Michigan  had  under 
consideration  a  clause  of  the  Constitution  of  that  State,  providing  that 
'^every  suitor  shall  have  the  right  to  prosecute  or  defend  his  suit,  either 
in  person  or  by  an  attorney  or  agent  of  his  choice.'*  We  have  not  the 
Constitution  of  that  State  before  us,  but  Mr.  Mechem,  in  his  work  on 
Agency,  in  discussing  the  question,  states  the  clause  as  above  quoted. 
Mechem  on  Agency,  section  806.  It  was  held  that  this  clause  did  not 
authorize  a  party  to  appear  in  a  court  of  record  by  an  agent  who  is  not 
an  attorney  at  law.  The  decision  is  exhaustive,  and  shows  careful  in- 
vestigation, and  should  be  considered  decisive  of  the  contention  of  plain- 
tiff in  error. 

Again,  it  is  insisted  that  Kruegel  not  only  prosecutes  this  suit  as 
agent,  but  also  as  attorney  in  fact  of  James  Harkins.  An  attorney  in 
fact  is  defined  as  a  private  or  special  attorney  appointed  for  some  par- 
ticular or  definite  purpose  not  connected  with  a  proceeding  at  law. 
Weeks  on  Attorneys  (2d  ed.),  section  28;  Black's  Law  Dictionary,  p. 
105.  Thus,  it  is  seen  that  the  very  definition  of  attorney  in  fact  excludes 
the  idea  that  he  is  authorized  to  represent  his  principal  in  proceedings  in 
court. 

The  Constitution  authorizes  the  accused,  in  criminal  prosecutions,  to 
appear  by  himself  or  counsel,  or  both.  The  word  "counsel,"  as  used  in 
the  Constitution,  has  a  well-established  meaning.  As  there  used,  it 
means  an  advocate,  counsellor  or  pleader;  one  who  assists  his  client  with 
advice  and  pleads  for  him  in  open  court.  Black's  Law  Dictionary,  p. 
283.    It  does  not  mean  one  not  admitted  to  practice  law. 
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Then  again^  this  section  of  the  Constitution  has  reference  to  criminal 
prosecutions.  The  Constitution  is  silent  as  to  the  right  of  a  party  to  a 
civil  action  to  appear  by  another.  Article  1209  of  the  Bevised  Statutes 
provides  that  ^'any  party  to  a  suit  may  appeal  and  prosecute  or  defend 
his  rights  therein^  either  in  persim  or  by  an  attorney  of  the  court/' 
This  statute,  under  the  familiar  maxim,  expressio  unvas  est  exclusio  alteh 
riu8,  requires  that  a  party,  in  prosecuting  or  defending  his  suit,  shall  do 
80  in  person  or  by  an  attorney  of  the  court.  The  Legislature  having  ex- 
pressly named  an  attorney  of  the  court  as  entitled  to  represent  a  party 
to  a  suit,  thereby,  by  implication,  excluded  the  right  of  any  other  to 

do  80. 

The  trial  court  properly  held  that  James  Harkins  could  not  institute 
and  prosecute  his  suit  in  court  by  his  agent  and  attorney  in  fact  who  was 
not  an  attorney  of  the  court,  nor  can  he  prosecute  a  writ  of  error  in  this 
court  by  such  agent  and  attorney  in  fact  who  is  not  a  licensed  attorney  of 
this  court. 

It  follows  that  the  motion  to  dismiss  the  writ  of  error  must  be  sus- 
tained. 

The  writ  of  error  is  disnussed. 

Diamined. 

Application  for  writ  of  error  dismisaed. 


Cbouch  Habdwabb  Cohpany  v.  C.  A.  Walkbb. 

Decided  July  4»  1008. 

1. — Chattel  Xortgage — CoBTertion — Charge. 

A  chattel  mortgage  authorized  the  mortgagee  to  take  posseaaion  of  the  mort- 
gaged property  and  sell  it  in  case. of  default  in  payment  of  the  debt;  in  a  suit 
by  the  mortgagor  against  the  mortgagee  for  conversion  of  the  property  there 
was  testimony  to  the  effect  that  the  mortgagor  told  the  mortgagee  to  do  what 
it  pleased  with  the  property;  the  mortgagee  requested  the  court  to  charge  the 
jury  that  if  they  believed  said  testimony,  to  find  for  the  mortgagee.  Held, 
properlv  refused  because  upon  the  weight  of  the  evidence.  It  was  the  province 
of  the  jury  to  interpret  said  testimony. 

B. — CoiiTersion — Yalne — Bvldenoe. 

Upon  the  question  as  to  the  value  of  an  article  alleged  to  have  been  con- 
verted by  the  defendant,  the  plaintiff,  when  asked  if  she  knew  what  it  was 
worth  and  could  have  been  sold  for,  answered,  **$226,  the  price  I  paid  for  it, 
was  what  it  was  worth;"  to  this  answer  the  defendant  objected  'because  it  was 
not  the  proper  rule  for  ascertaining  value."  Held,  the  objection  was  properly 
overruled,  because  too  indefinite,  and  because  the  testimony  tended  to  show  that 
the  value  given  was  the  cash  mailcet  value  of  the  article  in  question. 

Error  from  the  District  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  Hike  E.  Smith. 

Smith  &  Lattimare,  for  plaintiff  in  error. 

J.  A.  Temphton  and  Jos.  Derden,  for  defendant  in  error. — ^If  the 
property  in  question  be  classed  and  treated  as  second-hand  household 
goods,  as  testified  by  the  witness  Bowers  it  should  be,  then  it  will  not  be 
presumed  tiiat  such  goods  have  any  market  value.    But  in  such  cases  the 
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true  measnre  of  damage  is  the  real  or  intrinsic  value  of  the  property  at 
the  time  of  its  conversion.  Wells,  Fargo  Ex.  Co.  v.  Williams,  71  S.  W., 
314;  Houston  &  T.  C.  By.  v.  Nay,  58  S.  W.,  43. 

SPEEE,  Associate  Justice. — Miss  C.  A.  Walker  sued  Crouch  Hard- 
ware Company  in  the  District  Court  of  Tarrant  County  to  recover  seven 
hundred  and  ninety-four  dollars  as  the  value  of  certain  articles  of  kitchen 
furniture  alleged  to  have  been  wrongfully  converted  by  defendant,  and 
the  further  sum  of  five  hundred  dollars  as  exemplary  damages.  The  de- 
fendant pleaded  that  it  had  sold  to  the  plaintiff  the  articles  of  kitchen 
furniture  mentioned  in  her  petition  at  the  agreed  price  of  six  hundred 
and  ninety-four  dollars  (admitting  that  there  had  been  an  error  of  one 
hundred  dollars  in  the  amount  for  which  her  notes  had  been  taken),  and 
at  the  time  she  had  paid  the  sum  of  three  hundred  dollars  cash,  executing 
her  promissory  notes,  secured  by  chattel  mortgage  upon  the  property,  for 
the  balance  due.  That  almost  immediately  after  the  purchase  she  had 
closed  her  cafe,  for  which  the  articles  had  been  bought,  and  had  volun- 
tarily returned  the  property  to  defendant  for  safe  keeping  until  such  time 
as  she  could  procure  a  suitable  place  to  open  up  her  business  again,  and 
that  in  the  meantime  one  of  the  notes  became  due,  and  upon  her  failure 
to  pay  the  same  the  remaining  notes  were  also  declared  to  be  due  and  pay- 
able, whereupon  the  plaintiff  turned  over  the  property  in  controversy  to 
defendant  in  satisfaction  of  the  remaining  amount  so  due  it.  There  was 
a  trial  before  a  jury,  resulting  in  a  verdict  and  judgment  in  favor  of 
plaintiff  in  the  sum  of  two  hundred  and  twenty-two  dollars  and  fifty 
cents,  from  which  the  defendant  has  appealed. 

The  court  instructed  the  jury  as  follows:  "(1)  If  you  believe  from 
the  evidence  that  the  defendant,  without  plaintiff's  consent,  seized  and 
carried  away  the  property  mentioned  and  described  in  plaintiff's  petition, 
then  you  will  return  a  verdict  in  favor  of  plaintiff  for  the  reasonable 
market  value  of  said  property  at  the  time  of  such  seizure,  if  any,  together 
with  interest  thereon  from  the  date  the  property  was  taken  from  plain- 
tiff's possession,  at  six  per  cent,  per  annum. 

"(2)  If  you  find  that  defendant  did  take  the  property,  but  you  believe 
that  plaintiff  agreed  with  defendant  that  the  same  should  be  taken  in 
full  payment  and  satisfaction  of  the  balance  of  the  unpaid  purchase  price 
thereof,  then  you  will  find  in  favor  of  the  defendant,  and  so  say  by  your 
verdict. 

"(3)  If  you  find  for  plaintiff  under  section  one  (1)  of  this  charge,  or 
if  you  find  that  she  consented  to  the  taking  of  the  property,  then  you  will 
find  in  favor  of  defendant  over  against  plaintiff  for  the  amount  of  unpaid 
notes  in  evidence,  with  interest  thereon  at  the  rate  of  eight  per  cent,  per 
annum  from  date,  and  ten  percent  attorney's  fees  on  tlie  amount  of  prin- 
cipal and  interest  remaining  unpaid,  and  a  foreclosure  of  the  mortgage 
thereon,  but  you  will  credit  the  notes  with  $100  as  of  date  of  notes." 

It  is  first  insisted  that  the  court  erred  in  refusing  the  following  spe- 
cial charge :  "You  are  instructed  that  if  you  believe,  from  the  evidence 
before  you,  that  the  property  in  question  was  delivered  to  defendant  by 
plaintiff,  and  that  after  the  first  note  was  due,  and  all  of  the  notes  de- 
clared due,  plaintiff  refused  to  pay  said  notes,  and  told  defendant  to  do 
what  it  pleased  with  the  property,  then  you  will  find  for  the  defendant'* 
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The  issue  of  defendant  in  error's  delivering  to  plaintiff  in  error  the  prop- 
erty in  satisfaction  of  the  unpaid  notes  was  very  clearly  submitted  to  the 
jury  in  paragraph  two  of  the  charge^  and  there  was  therefore  no  neces- 
sity for  again  presenting  it  in  the  requested  charge.  Besides^  the  re- 
quested charge  was  on  the  weight  of  the  evidence^  since  if  defendant  in 
error  told  plaintiff  in  error  *Ho  do  what  it  pleased  with  the  property'*  the 
jury  might  reasonably  have  founds  in  view  of  the  stipulations  in  the 
mortgage,  that  she  meant  no  more  than  that  plaintiff  in  error  should  ex- 
ercise its  legal  rights  in  the  premises,  that  is,  to  sell  the  property  in  ac- 
cordance with  and  in  pursuance  of  the  terms  of  the  chattel  mortgage. 

The  first  paragrc^h  of  the  charge  is  not  subject  to  criticism,  but  prop- 
erly presents  the  issue  of  plaintiff  in  error's  liability  if  it  wrongfully  con- 
verted defendant  in  errort  property.  If  it  seized  and  carried  away  her 
property  without  her  consent  it  clearly  would  be  liable,  and  the  court  did 
not  err  in  so  stating  to  the  jury.  The  verdict,  when  read  in  the  light  of 
the  charge,  makes  it  quite  clear  that  the  jury  adopted  the  defendant  in 
error's  version  of  the  affair  and  disregarded  the  testimony  of  plaintiff  in 
error  to  the  effect  that  she  consented  to  the  taking  in  the  first  place.  De- 
fendant in  error,  while  a  witness  in  her  own  behalf,  having  testified  that 
there  was  a  demand  for  a  range  like  the  one  involved  in  this  suit,  and  it 
could  have  been  sold  before  it  was  ever  moved  from  her  place,  was  asked 
if  she  knew  what  it  was  worth  and  could  have  been  sold  for,  to  which  she 
replied :  **$225,  the  price  I  paid  for  it,  was  what  it  was  worth."  To  this 
plaintiff  in  error  objected  "because  it  was  not  the  proper  rule  for  ascer- 
taining value,"  and  the  court  overruled  the  objection  and  admitted  the 
testimony.  There  was  no  error  in  this.  The  objection  made  is  so  indefi- 
nite as  hardly  to  raise  any  question  at  all,  but  if  it  be  interpreted  as  in- 
yoking  the  rule  that  the  cash  market  value  of  the  property  at  the  time  of 
its  conversion  would  be  the  proper  measure  of  damages,  the  court's  rul- 
ing was  yet  not  erroneous,  since  the  testimony  of  the  witness  tended  to 
show  that  the  value  given  was  the  cash  market  value  of  the  range. 

The  positive  testimony  of  plaintiff  in  error's  witnesses,  and  many  of 
the  circumstances  surrounding  the  transaction,  tend  strongly  to  support 
plaintiff  in  error's  contention  in  this  case,  but  we  are  unable  to  say  that 
the  verdict  and  judgment  are  not  supported  by  the  testimony  of  defend- 
ant in  error,  which  so  flatly  contradicts  such  contention.  We  find  no  er- 
ror in  the  judgment  and  it  is  affirmed. 

Affirmed. 


M.  G.  Abbhnathy  v.  W.  P.  Flobenob. 

Decided  July  4,  1908. 

1. — Oontraot— flpeolilo  Performanoe. 

The  ffeneral  rule  is  that  specific  performance  of  a  contract  will  not  be  de- 
creed in  mvor  of  a  plaintiff  who  is  himself  at  fault,  but  where  the  fault  consists 
in  delay  on  the  part  of  the  plaintiff  in  performing  his  part  of  the  contract,  and 
time  is  not  of  the  essence  of  the  contract,  and  the  thing  to  be  done  by  the 
plaintiff  can  be  done  as  well  at  a  later  as  an  earlier  day  without  detriment  to 
the  other  party,  the  delay  will  not  defeat  a  suit  for  specific  performanoe,  other- 
wise it  wilL 
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stated. 

An  attorney  who»  for  and  in  consideration  of  an  interest  in  the  land  in- 
volved, agreed  to  defend  a  suit  involving  the  title  and  posaeseion  of  the  aame, 
and  to  pay  all  fees  and  ooets  attending  the  litigation,  can  not  enforce  specific 
performance  of  the  contract  after  the  litigation  is  ended  by  offering  to  reimbune 
the  owner  of  the  land  for  the  fees  and  costs  paid  by  him  pending  the  litigation, 
when  the  ezeffencies  of  the  situation  at  the  time  of  making  the  contract  were 
such  as  to  mtuce  it  clear  that  the  purpose  of  the  contract  was  to  bind  the  attor- 
ney to  defray  the  expenses  of  the  litigation  as  they  accrued,  but  which  he  had 
failed  and  refused  to  do. 

Appeal  from  the  District  Court  of  Lubbock  County.  Tried  below  be- 
fore Hon.  L.  S.  Sander. 

H.  C.  Ferguson  and  H.  E,  Cooper,  for  appellant. — ^The  court  erred  in 
its  conclusion  of  law  on  the  facts  found.  San  Antonio  &  A.  P.  By.  Co. 
V.  Gurley,  92  Texas,  233 ;  Younger  v.  Welch,  22  Texas,  426 ;  Templeton 
V.  Green,  25  S.  W.,  1073;  Kilgore  v.  Baptist  Collie,  90  Texas,  142;  2 
Posey  U.  C,  page  694;  Hill  v.  Still,  19  Texas,  83;  Scarborough  v.  Ar- 
rant, 25  Texas,  135;  Farris  v.  Bennett,  26  Texas,  572. 

L.  C.  Penry  and  H.  (7.  Randolph,  for  appellee. 

SPEER,  Associate  Justice. — This  suit  was  instituted  by  M.  G. 
Abemathy  against  W.  P.  Florence  for  specific  performance  of  a  written 
contract  to  convey  six  hundred  and  forty  acres  of  land,  and  resulted  in  a 
judgment  in  favor  of  the  defendant.    The  plaintiff  has  appealed. 

The  findings  of  fact  filed  by  the  trial  court  find  sufficient  support  in 
the  testimonv,  and  are  adopted  by  us.    They  are  as  follows : 

"1.  I  find  that  prior  to  March  12,  1904,  the  defendant,  W.  P.  Flor- 
ence, was  the  owner  of  two  certain  school  sections  of  land  in  Lubbock 
County,  Texas,  which  had  theretofore  been  awarded  to  him  by  the  Land 
Commissioner,  under  his  settlement  as  an  actual  settler;  and  that  one 
Hiram  Smith,  having  an  opposing  claim  to  said  lands,  succeeded  in  hav- 
ing the  said  Florence's  awards  thereto  canceled,  and  the  same  awarded  to 
him,  Smith. 

"2.  I  find  further,  that  on  March  12,  1904,  the  plaintiff,  M.  G.  Aber- 
nathy,  and  defendant,  W.  P.  Flqrence,  entered  into  a  contract  by  the 
terms  of  which  the  plaintiff  was  to  assist  the  defendant  in  securing  the 
title  of  defendant  to  said  lands,  which  said  contract  is  in  words  as  fot 
low's : 

'State  of  Texas,  County  of  Lubbock. 

'This  agreement  made  and  entered  into  on  the  12th'  day  of  March, 
1904,  by  and  between  W.  P.  Florence  and  M.  G.  Abemathy,  witnesseth: 
That  whereas,  Hiram  Smith  has  succeeded  in  having  canceled  by  the 
Commissioner  of  the  General  Land  Office  the  awards  of  the  said  W.  P. 
Florence  to  surveys  Nos.  113  and  114,  school  files  Nos.  2929  and  2930, 
in  block  20,  Lubbock  County,  Texas,  and  has  entered  his  file  thereon,  and 
is  endeavoring  to  dispossess  the  said  W.  P.  Florence  from  the  title  and 
possession  of  the  above  described  land ;  and  whereas,  the  said  W.  P.  Flor- 
ence is  desirous  of  contesting  the  claims  of  the  said  Hiram  Smith,  and 
will,  in  that  event,  be  compelled  to  employ  counsel,  and  incur  the  expense 
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of  the  court  and  other  expenses  incident  to  the  suit  for  the  title  and  pos- 
session of  the  above  described  land. 

^  **  *Theref ore,  in  consideration  of  the  said  Abernathy's  undertaking  and 
binding  himself  to  employ  counsel  and  pay  all  expenses  necessary  for 
the  prosecution  and  defense  of  all  suits  filed  by  the  said  Smith,  and  bind- 
ing himself  to  appeal  and  follow  appeals  to  the  Supreme  Court  of  the 
State  of  Texas,  the  said  W.  P.  Florence  agrees  and  binds  hjmself  to 
make,  execute  and  deliver  to  the  said  M.  0.  Abernathy  good  and  sufficient 
deed  to  the  east  one-half  of  survey  114,  block  20,  school  file  No.  2930, 
surveyed  for  W.  P.  Florence,  in  case  the  said  Abernathy,  by  his  counsel 
and  eflforts,  shall  win  the  suit  without  appeal  from  the  District  Court  of 
Lubbock  County,  Texas,  or  shall  compromise  and  remove  the  claims  of 
the  said  Hiram  Smith  without  a  suit  further  than  the  District  Court. 
But  in  case  it  becomes  necessary  to  carry  the  suit  to  our  Court  of  Civil 
Appeals  or  the  Supreme  Court,  then  and  in  that  event  the  said  W.  P. 
Florence  agrees  and  binds  himself  to  make  good  and  sufficient  deed  to 
the  said  M.  G.  Abernathy  for  the  whole  of  survey  114,  block  20,  school 
file  2930,  Lubbock  County,  Texas,. in  consideration  of  the  said  M.  O. 
Abernathy  paying  for  counsel,  and  all  costs  of  the  suit  upon  these  ap- 
peals, whenever  the  title  to  the  said  above  described  land  is  free  and  clear 
of  any  cloud  by  virtue  of  the  claim  and  rights  of  the  said  Hiram  Smith. 

^'  ^Vitness  our  hands  at  Lubbock^  Texas,  this  the  12th  day  of  March, 
1904. 

'Witnesses:  '(Signed)  W.  P.  Florence, 

*Jno.  H.  Doyle.  *M.  G.  Abernathy.' 

''3.  I  find  from  said  contract  that  the  plaintiff  obligated  and  bound 
himself  to  employ  counsel  and  pay  all  expenses  necessary  for  the  prosecu- 
tion and  defense  of  all  suits  filed  by  the  said  Smith,  and  bound  himself 
to  appeal  and  follow  appeals  to  the  Supreme  Court  of  the  State  of  Texas, 
and  pay  counsel  fees  and  all  costs  of  suit  and  the  appeals. 

''4.  I  find  also  that  the  defendant  bound  himself  (1st)  that,  in  the 
event  the  said  plaintiff,  by  his  counsel  and  efforts,  should  win  the  said 
suit  without  appeal  from  the  District  Court  of  Lubbock  County,  Texas, 
or  should  compromise  and  remove  the  claims  of  the  said  Smith  without 
a  suit  further  than  the  District  Court,  to  deed  to  the  plaintiff,  Abernathy, 
the  east  one-half  of  survey  No.  114,  block  20,  said  county;  and  (2d), 
should  said  cause  be  carried  to  the  Court  of  Civil  Appeals  or  the  Su- 
preme Court,  then  to  deed  to  said  Abernathy  the  whole  of  said  survey 
114,  block  20. 

"5.  I  find  that  thereafter,  on  April  5,  1904,  the  said  Hiram  Smith 
filed  suit  in  the  District  Court  of  Lubbock  County,  Texas,  against  the 
said  defendant,  W.  P.  Florence,  to  try  the  title  to  said  two  sections  of 
land,  and  that  on  November  2,  1905,  said  cause  was  tried  in  said  court, 
and  resulted  in  a  judgment  for  the  defendant,  W.  P.  Florence,  and  that 
said  cause  was  appealed  from  said  court  by  the  said  Smith  to  the  Court 
of  Civil  Appeals  of  the  Second  Supreme  Judicial  District,  and  by  judg- 
ment of  that  court,  rendered  on  June  30,  1906,  said  judgment  of  the 
lower  court  was  affirmed  in  the  defendant,  Florence's,  favor. 

"6.  I  find  from  the  evidence  in  the  cause  that  the  plaintiff,  Aber- 
nathy, procured  affidavits,  and  through  his  efforts,  prior  to  the  filing  of 
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the  suit  by  Smith>  obtained  a  reinstatement  in  the  Land  Office  of  Flor- 
ence's award  to  said  land,  and  the  cancellation  of  Smith's  claim  thereto. 

^'7.  I  find  that  the  plaintiff,  Abemathy,  employed  H.  C.  Randolph, 
an  attomey-at-law^  of  Plainview,  Texas,  to  represent  the  defendant,  Flor- 
ence, in  said  suit,  and  that  he  paid  the  said  Bandolph  for  his  services  Ihe 
sum  of  $125. 

^'8.  I  find  that  the  only  other  sums  the  plaintiff  paid  out  during  the 
progress  of  said  trial  was  the  sum  of  $15  expended  by  him  for  affidavits 
and  copies  of  papers  from  the  Land  Office. 

'^9.  I  find  from  the  evidence  that  the  plaintiff  did  nothing  further  in 
the  way  of  employment  of  counsel  or  expending  any  sums  of  money  ex- 
cept as  found  in  paragraph  eight  and  seven  of  these  findings. 

'^10.  I  further  find  that  the  defendant  employed  J.  J.  DUIard  and 
Geo.  E.  Bean,  attomeys-at-law,  living  in  the  town  of  Lubbock,  the  coun- 
ty site,  where  said  cause  was  tried,  to  assist  the  said  Bandolph  in  the  trial 
of  said  cause,  and  that  the  plaintiff  authorized  the  employment  of  the 
said  Dillard,  and  knew  of  the  employment  and  participation  in  the  trial 
of  said  cause  of  the  said  Bean ;  and  I  further  find  that  on  account  of  these 
attorneys  being  residents  of  the  county,  and  being  well  acquainted  with 
jurors  and  wibiesses  (said  cause  having  been  tried  before  a  jury),  that 
their  services  were  necessary,  and  that  the  plaintiff  did  not  at  any  time 
arrange  to  pay  for  their  services,  but  the  defendant  paid  them  a  total  of 
$50  fees,  which  said  sum  was  reasonable  and  necessary. 

'^11.  I  further  find  that  the  defendant,  when  said  cause  was  appealed 
to  the  Court  of  Civil  Appeals,  employed  Wm.  J.  Berne,  a  resident  lawyer 
of  Ft.  Worth,  to  brief  and  present  said  cause  to  said  court,  and  that  the 
fee  of  the  said  Berne  was  $125,  $50  of  which  was  cash,  and  $21  for  print- 
ing the  brief,  and  that  the  defendant  paid  a  part  of  this  fee,  and  notified 
plaintiff  by  letter  of  Berne's  employment  and  the  necessity  of  a  brief  and 
the  cost  thereof,  and  asked  plaintiff  to  come  to  his  assistance  and  pay  the 
bills.  Plaintiff  did  not  pay  any  of  these  bills,  nor  see  defendant  in  re- 
gard thereto,  but  arranged  with  J.  J.  Dillard  to  pay  them,  and  Dillard 
promised  to  do  so,  which  Dillard  failed  to  do,  and  defendant  raised  the 
money  and  paid  the  said  Berne  his  fee  and  the  further  cost  of  printing 
the  brief;  and  in  this  connection  I  further  find  that  said  brief  and  Berne's 
employment  were  necessary,  the  said  Berne  living  at  the  place  where  the 
said  Court  of  Civil  Appeals  sits,  and  it  being  less  expensive  for  him  to 
represent  the  interest  of  the  defendant  in  said  court  than  for  one  of  the 
attorneys  to  go  from  either  Plainview  or  Lubbock  to  Ft.  Worth,  on  ac- 
count of  the  great  distance  and  attendant  expenses,  there ;  and  I  further 
find  that  plaintiff  agreed  to  the  employment  of  Berne  to  represent  de- 
fendant's interest  on  appeal. 

**12.  I  further  find  that  the  defendant,  Florence,  paid  the  said  Smith 
the  sum  of  $100  in  settlement  of  the  suit  in  the  Court  of  Civil  Appeals 
in  order  to  avoid  further  litigation. 

'*13.  I  further  find  that  defendant,  in  the  course  of  the  trial,  paid 
out  for  employment  of  counsel,  obtaining  presence  of  witnesses  from  other 
counties  on  the  trial  of  the  cause  in  the  District  Court  of  Lubbock  Coun- 
ty, printing  brief  in  higher  court,  and  other  expenses,  all  of  which  was 
necessary,  about  the  sum  of  $326. 

"14.    I  further  find  that  the  plaintiff  did  not  arrange  with  H.  C,  Ban- 
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dolph  to  defray  all  the  necessary  expenses  of  said  cause  in  any  of  the 
courts^  and  for  the  said  Bandolph  to  draw  on  him  for  the  necessary  sums 
of  money  as  would  be  required  therefor^  and  that  he  did  not  arrange  with 
anyone,  as  is  shown  by  the  evidence^  to  defray  these  expenses,  and  he 
wholly  failed  to  pay  the  same  himself  or  arrange  for  the  payment  thereof 
as  the  same  accrued  and  had  to  be  paid. 

'^15.  I  find  that  the  plaintiff,  subsequent  to  the  affirmance  of  the  case 
of  Smith  V.  Florence  in  the  Court  of  Civil  Appeals,  tendered  defendant 
the  sum  of  $171,  which  was  refused  by  the  defendant,  and  the  same  was 
by  the  plaintiff  paid  into  the  registry  of  this  court/' 

The  gist  of  appellant's  whole  contention  on  this  appeal  is  that  time 
was  not  of  the  essence  of  the  contract  between  appellant  and  appellee,  and 
that  therefore  appellant's  failure  to  pay  the  expenses  of  the  Florence- 
Smith  litigation  as  they  accrued  ought  not  to  defeat  his  right  to  the  re- 
lief sought,  but  we  are  unable  to  assent  to  this  proposition.  It  is  gen- 
erally true  that  where  time  is  not  of  the  essence  of  the  contract  and  the 
thing  to  be  done  by  the  complainant  can  be  as  well  done  at  a  later  as  an 
earlier  day  without  detriment  to  the  party  for  whom  the  thing  is  to  be 
done,  the  delay  will  be  disregarded,  or,  at  all  events,  will  not  defeat  a 
specific  performance.  (Maltby  v.  Austin,  27  N.  W.,  162.)  But  this  it- 
self is  an  exception  to  the  more  general  rule  that  a  specific  performance 
will  not  be  decreed  in  favor  of  a  plaintiff  who  is  himself  at  fault.  In  the 
present  case  the  exigencies  of  the  situation  of  the  parties  at  the  time  of 
making  the  contract  were  such  as  to  make  it  quite  clear  that  the  principal 
purpose  was  to  bind  appellant  to  defray  the  expenses  of  the  Florence- 
Smith  litigation  as  they  accrued.  Appellee  was  without  means,  and,  to 
meet  his  present  necessities,  entered  into  the  contract  with  appellant  by 
which  the  latter  undertook  for  him  to  employ  counsel  and  to  defray 
the  expenses  of  his  school  land  litigation.  The  undertaking  of  appellant, 
which  was  somewhat  of  the  nature  to  render  personal  service,  was  neces- 
sarily to  be  performed  at  such  reasonable  time  as  to  accomplish  the  pur- 
poses of  his  employment.  This  would  mean  that  counsel  must  have  been 
employed  and  the  expenses  of  the  litigation  borne  by  appellant,  and  not 
by  appellee.  The  thing  to  be  done  in  this  case  could  not  be  done  at  all 
dfter  the  termination  of  that  litigation,  and  now  to  permit  appellant  to 
have  a  specific  performance  of  the  contract  upon  his  reimbursing  appellee 
for  these  expenses  would  be  to  make  an  entirely  new  contract  for  the  par- 
ties. (Haldeman  v.  Chambers,  19  Texas,  1 ;  Younger  v.  Welch,  22  Texas, 
418.) 

These  general  conclusions  dispose  of  all  assignments  of  error,  and  re- 
sult in  the  affirmance  of  the  judgment. 

AfflmiBd, 

Writ  of  error  refused. 


J.  N.  Hanbt  v.  J.  B.  AND  Wm.  Qabtik. 

Decided  July  4,  1908. 

li— SefeetlTe  Aeknowledgment — ^Aot  Conitmed. 

The  acknowledgment  to  a  deed  by  a  husband  and  wife  was  defective  in  that 
it  did  not  appear  therefrom  that  either  of  the  grantors  was  known  to  the  offi- 
cer taking  the  acknowledgment  to  be  the  persons  who  executed  the  deed;  the 
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deed  had  been  on  record  in  the  proper  ooonty  for  more  than  ten  years  prior  to 
the  trial  in  which  it  waa  offered  in  eridenoe.  Held,  that  under  the  Act  of  April 
23,  1907  (Oen.  Laws  1907,  page  306),  the  deed  was  properly  admitted  in  evi- 
dence in  a  suit  of  trespass  to  tr^  title  to  the  land  described  in  tbe  deed,  and 
that  neither  the  fact  that  said  suit  was  pending  at  the  time  said  Act  was  passed 
nor  that  the  remedjr  to  correct  the  certificate  by  suit  was  barred  by  limitation, 
affected  the  admissibility  in  evidence  of  the  deed. 


8.— Will— Deieriptioa  of  Land. 

A  foreign  will  was  duly  certified  and  recorded  in  Lubbock  County,  Texas; 
it  devised  to  the  wife  of  the  testator  "the  100  acres  in  Tubbock  County,  Texas;" 
which  land  was  referred  to  in  another  place  in  the  will  as  "the  farm  in  Texas;" 
it  was  shown  that  the  testator  own«i  no  other  land  in  Texas  than  that  in  con- 
troversy. Held,  that  the  description  in  the  will  was  sufficient  to  raise  an  in- 
ference that  the  land  in  controversv  in  Lubbock  County  was  the  same  as  tiiat 
referred  to  in  the  will,  and  the  will  was  admissible  in  evidence  over  the  objec- 
tion of  insufficiency  of  description. 

S.— Devise— Will— Probate— Bffeet 

Title  to  land  under  and  by  virtue  of  a  will  paases  to  the  devisee  upon 
the  death  of  the  testator;  the  probate  of  the  will  is  but  a  legal  formality 
required  to  evidence  and  give  full  ^ect  to  that  right. 


4. — ^Identity  of  Penons— Deed — Eedtal. 

A  tract  of  land  was  devised  to  Mary  B.  N.;  a  deed  to  the  same  land  by 
Mary  £.  K.  and  her  husband  recited  that  the  said  Mary  E.  K.  was  formerly 
Mary  £.  N.  Held,  that  the  recital  in  the  deed  was  competent  evidence  of  th^ 
identity  of  the  two  persons. 

5d — ^Tretpasi  to  Try  Title— Improrementa— Pleading. 

A  plea  of  improvements  in  good  faith  in  a  suit  of  trespass  to  try  title, 
considered,  and  held  good  as  against  a  ffeneral  and  special  exception.  Whether 
or  not  a  party  making  improvements  on  land  had  the  title  examined  by  a  lawyer 
before  making  the  improvements  is  merely  a  matter  of  evidence  upon  the  issue 
of  good  faith. 


6. — ^Trespass  to  Try  Title— Improremeatt—Talne—XTidenoe. 

In  a  suit  of  trespass  to  try  title,  evidence  as  to  the  value  of  improvementa 
placed  on  the  land  by  the  defendant,  considered,  and  held  sufficient  to  support 
the  judgment  of  the  court  for  the  value  assessed. 

Appeal  from  the  District  Court  of  Lubbock  County.  Tried  below  be- 
fore Hon.  L.  S.  Kinder. 

H.  C.  Ferguson  and  H.  C.  Randolph,  for  appellant  Haney. — ^The  court 
erred  in  overruling  plaintiff's  special  and  general  demurrer  to  that  part 
of  the  defendant's  answer  setting  up  that  they  had  made  improvements 
in  good  faith  on  the  land  sued  for,  and  in  holding  that  it  was  not  neces- 
sary for  the  defendants  to  state  the  grounds  of  their  good  faith.  Savles' 
Civ.  Stats.,  art.  5277;  Holstein  v.  Adams,  72  Texas,  490;  Miller  v. 
Brownson,  50  Texas,  583 ;  Thompson  v.  Comstock,  59  Texas,  318 ;  House 
V.  Stone,  64  Texas,  685  to  687;  Hatchett  v.  Conner,  30  Texas,  113. 

Geo.  L.  Beatty  and  McOee  £  Puckett,  for  appellants  Gartin. — ^The 
curative  Act  of  the  Thirtieth  Legislature,  intended  to  heal  defective  cer- 
tificates of  acknowledgments  of  deeds  and  other  instruments  in  writing, 
permitted  or  required  by  law  to  be  recorded  in  the  office  of  the  county 
clerk,  was  not  intended  to  apply  to  pending  suits.  This  cause  being  a 
pending  suit  at  the  time  the  said  law  was  enacted  and  became  effective. 
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the  deed  now  tinder  consideration  was  excepted  from  the  operation  of  this 
law,  and  was  not  admissible  over  the  objections  of  the  defendants  with- 
out proof  of  its  execution  as  required  at  common  law.  Sayles^  Stats.,  p. 
1902,  sec.  5 ;  Hall  v.  Wooters,  54  Texas,  231 ;  Bitner  v.  New  York  &  T. 
Land  Co.,  67  Texas,  343 ;  Steed  v.  Pet^,  65  Texas,  496 ;  Black  on  In- 
terpretation of  Laws,  p.  357. 

The  validating  or  curative  Act  of  the  Thirtieth  Legislature  is  inopera- 
tive and  void  insofar  as  it  attempts  to  heal  or  cure  certificates  of  ac- 
knowledgments more  than  four  years  old  at  the  time  this  law  became 
effective.  The  certificate  of  acknowledgment  at  the  foot  of  the  deed  now 
under  consideration  bears  date  of  September  10,  1883,  and  the  right  to 
inquire  into  and  correct  such  certificate  was  barred  by  the  statute  of 
limitations  of  four  years,  and  the  Legislature  is  without  power  to  revive 
and  restore  a  right  lost  by  limitation.  Starnes  v.  Beitel,  50  S.  W.,  202 ; 
Norton  v.  Davis,  83  Texas,  32 ;  DeCordova  v.  City  of  Galveston,  4  Texas, 
473 ;  Mellinger  v.  City  of  Houston,  68  Texas,  39 ;  Hamilton  v.  Flinn,  21 
Texas,  716;  Grigsby  v.  Peak,  57  Texas,  146. 

The  will  does  not  describe  the  160  acres  of  land  in  controversy,  nor  is 
there  any  evidence  to  show  what  the  testator  meant  by  the  words,  **the 
160  acres  in  Tubbock  County,  Texas,''  and  under  such  conditions  the  will 
proved  nothing,  and  was  not  admissible  in  evidence  for  any  purpose,  over 
the  objections  of  the  defendants.  Norris  v.  Hunt,  51  Texas,  612; 
Pfeiffer  v.  Lindsay,  66  Texas,  124;  Hermann  v.  Likens,  90  Texas,  452; 
Coker  v.  Roberts,  71  Texas,  601. 

The  grantors  in  the  deed  from  Kurtz  and  wife  to  Butterfield  are  un- 
known to  the  record  title  except  as  they  appear  in  this  deed.  The  mere 
recital  in  the  deed  that  Mary  E.  Kurtz  was  formerly  Mary  E.  Newlin  is 
not  evidence  of  such  fact  as  against  strangers  to  such  deed.  Williams  v. 
Chandler,  26  Texas,  10;  McCoy  v.  Pease,  42  S.  W.,  660. 


CONNER,  Chief  Justice. — J.  N.  Haney  instituted  this  suit  in  the 
District  Court  against  appellees  on  the  11th  day  of  July,  1906,  to  recover 
the  title  and  possession  of  one  tract  of  eighty  acres  of  land  and  another 
of  one  hundred  and  sixty  acres,  situated  in  Lubbock  County,  and  fully 
described  in  his  petition.  Appellees  pleaded  not  guilty,  the  plea  of  five 
years^  limitation  (which  appears  to  have  been  abandoned),  and  one  sug- 
gesting improvements  in  good  faith.  Appellant  filed  a  supplemental  pe- 
tition, with  general  and  special  exceptions,  addressed  to  the  plea  suggest- 
ing improvements  in  good  faith,  which  were  overruled  by  the  court,  and 
the  cause  proceeded  to  trial  on  the  pleadings  above  stated  on  the  5th  day 
of  November,  1907,  before  the  court  without  a  jury,  and  resulted  in  a 
judgment  in  favor  of  appellant  for  both  tracts  of  land  described  in  his 
petition,  and  in  favor  of  appellees  for  the  value  of  improvements  to  the 
extent  of  sixteen  hundred  and  seventy-three  dollars,  from  which  all  par- 
ties have  appealed  and  assign  errors. 

Appellees  admit  that  appellant  has  title  to  the  eighty-acre  tract  of 
land  sued  for,  but  raise  by  their  assignments,  which  we  will  first  dispose 
of,  various  questions  affecting  appellant's  title  to  the  one  hundred  and 
sixty  acres  adjudged  to  him.  This  one  hundred  and  sixty  acres  of  land 
is  part  of  a  larger  survey  patented  to  Seth  Brown  January  30,  1879,  from 
whom,  through  conveyances  in  regular  order,  appellant  has  title.    On  the 
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trial  appellees  objected  to  the  admission  in  evidence  of  the  deed  from 
Seth  Brown  and  wife^  Maranda  Brown^  to  David  Armstrong,  on  the 
ground  that  it  was  defectively  acknowledged,  and  hence  improperly  re- 
corded, and  inadmissible  without  proof  of  its  execution,  which  was  not 
attempted.  The  acknowledgment  is  clearly  defective  in  that  it  does  not 
appear  therefrom  that  Seth  Brown  or  his  wife  was  known  to  the  officer 
taking  the  acknowledgment  to  be  the  persons  who  executed  the  deed.  It 
appears,  however,  that  the  deed  was  in  fact  recorded  in  the  proper  county 
January  10,  1884,  and  that  Revised  Statutes,  article  2312,  was  amended 
by  an  Act  of  the  Legislature  approved  April  23, 1907  (see  Qeneral  Laws 
1907,  page  308),  which  specially  provides  that:  ".  .  •  every  instru- 
ment which  has  been  or  hereafter  may  be  actually  recorded  for  a  period 
of  ten  years  in  the  book  used  by  said  clerk  for  the  recording  of  such  in- 
struments, whether  proved  or  acknowledged  in  such  manner  or  not,  shall 
be  admitted  as  evidence  in  any  suit  in  this  State  without  the  necessity  of 
proving  its  execution;  provided  no  claim  adverse  or  inconsistent  to  the 
one  evidenced  by  such  instrument  shall  have  been  asserted  during  that 
ten  years;  .  .  .  and  after  such  instrument  shall  have  been  actually 
recorded  as  herein  provided  for  a  period  of  ten  years  it  shall  be  no  objec- 
tion to  the  admission  of  same,  or  a  certified  copy  thereof,  as  evidence, 
that  the  certificate  of  the  officer  who  took  such  proof  or  acknowledgment 
is  not  in  form  or  substance  such  as  required  by  the  laws  of  this  State, 
and  said  instrument  shall  be  given  the  same  effect  as  if  it  were  not  so  de- 
fective/* The  Act  clearly  includes  conveyances  of  land,  and  is  certainly 
broad  enough  in  terms  to  embrace  the  deed  under  consideration,  and  to 
answer  the  objection  made  to  its  admission  in  evidence. 

But  appellees  insist  that  it  does  not  apply  in  that,  first,  an  adverse 
claim,  inconsistent  with  the  deed,  is  shown  to  have  been  asserted  within 
the  ten  years'  record  relied  upon ;  and  second,  that  the  Act  was  not  in- 
tended to  apply  to  pending  suits ;  and  third,  that  inasmuch  as  more  than 
four  years  had  elapsed  from  the  taking  of  the  said  acknowledgment,  the 
right  to  inquire  into  and  correct  such  certificate  was  barred  by  limitation, 
and  the  Legislature  was  hence  without  power  to  revive  or  restore  a  right 
so  lost. 

These  contentions,  however,  we  think  more  plausible  than  sound.  The 
suit  was  not  for  the  correction  of  the  certificate,  and  the  Act  evidently 
purports  only  to  govern  the  practice  or  procedure  in  cases  to  which  it 
applies  upon  the  introduction  of  evidence,  and  is  therefore  remedial  in  its 
nature,  applying  to  suits  pending  at  the  time  it  took  effect,  as  well  as  to 
those  thereafter  instituted.  Statutes  will  not  be  permitted  to  take  away  a 
right  vested  or  to  restore  one  lost  prior  to  their  enactment,  but  the  stet- 
ute  in  question  confers  no  right  of  property  in  appellant  not  theretofore 
existing.  It  was  the  deed,  and  not  the  acknowledgment,  that  gave  the 
right,  and  the  statute  merely  affords  a  manner  of  proving  the  deed,  in 
the  absence  of  an  affidavit  attacking  it,  that  under  the  circumstances  was 
not  before  given.  Nor  does  the  statute  deprive  the  defendants  of  any 
right  in  property  vested  before  its  enactment;  it  merely  deprived  them 
of  an  objection  to  its  admission  in  evidence  that  would  have  been  avail- 
able under  former  laws.  Says  Mr.  Sutherland,  in  his  work  on  Statutoiy 
Construction  (article  164,  p.  220) :  "A  statutory  right  is  to  be  distin- 
guished from  the  remedy  for  its  enactment.    .    .    .    New  statutes  may 
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be  valid  which  take  away  defenses  based  on  irregularities  and  inf ormali- 

X16B*      •      •      • 

Nor  does  the  record  support  the  contention  of  an  adverse  claim  within 
the  quoted  proviso  of  the  statute.  After  the  record  of  the  deed  the  first 
adverse  claim  was  that  of  defendants*  vendor,  Judge  Geo.  L.  Beatty,by 
virtue  of  a  purchase  at  a  tax  sale  May  7, 1901,  more  than  ten  years  after 
the  record  of  the  deed  executed  by  Seth  Brown  and  wife;  ^^hat  ten 
years/'  and  not  the  ten  years  immediately  preceding  the  suit,  brought 
the  case  within  the  statute  we  have  quoted.  We  are  of  opinion  that  the 
deed  mentioned  was  properly  admitted  in  evidence.  This  conclusion 
also  applies  as  well  to  the  objection  made  to  the  admission  of  a  deed  from 
Easter  Armstrong  to  Paris  Cox,  because  of  a  defective  acknowledgment, 
the  use  of  the  name  ^'Easter,''  instead  of  '^Ester,''  being  regarded  as  a 
mere  clerical  error. 

The  will  of  A.  W.  Newlin  was  shown  to  have  been  regularly  probated 
in  Pennsylvania  in  October,  1895,  was  properly  certified  and  recorded  in 
Lubbock  County  on  September  5,  1906.  It  devised  to  his  wife,  Mary  E. 
Newlin,  among  other  things,  "the  160  acres  in  Tubbock  County,  Texas,*' 
referred  to  in  another  place  as  "the  farm  in  Texas.*'  Title  to  the  one 
hundred  and  sixty  acres  in  controversy  having  been  shown  to  have  de- 
volved upon  A.  W.  Newlin^  and  it  not  appearing  that  A.  W.  Niewlin  ever 
owned  any  other  land  in  Texas,  we  think  the  description  in  the  will  suffi- 
cient to  raise  an  inference  that  the  land  in  controversy  was  the  same  as 
that  described  in  the  will,  which  was  therefore  admissible  as  against  the 
objection  of  an  insufficient  description. 

Nor  is  the  will  subject  to  the  objection  that  it  conferred  an  after-ac- 
quired title  because  recorded  in  Texas  after  the  institution  of  the  suit. 
The  will  conferred  the  right  upon  Mary  E.  Newlin  upon  the  death  of 
the  testator.  Its  probate  in  Pennsylvania  and  record  in  Texas  were  but 
legal  formalities  required  to  evidence  and  give  full  effect  to  that  right. 
Beviscd  Statutes,  articles  5353  and  5355. 

The  admission  of  the  deed  from  T.  J.  Kurtz  and  Maiy  E.  Kurtz  to 
Frank  Butterfield,  purporting  to  convey  the  land  in  controversy,  was  also 
objected  to  on  the  ground  that  the  grantors  are  not  shown  to  have  other 
connection  with  the  title.  The  deed  recites,  however,  that  Mary  E.  Kurtz 
was  formerly  Mary  E.  Newlin,  and  this  recital,  without  other  evidence 
of  its  truth,  and  even  as  against  strangers  to  the  title,  is  competent  evi- 
dence on  the  issue  of  identity  which  is  involved.  As  a  whole  the  deed 
purports  to  have  been  executed  by  Mary  E.  Newlin,  although  partially 
under  another  name.  At  least,  tiiere  is  partial  identity  in  name,  and 
this,  in  the  absence  of  all  controverting  evidence,  is  sufficient,  it  seems, 
to  diow  that  Mary  E.  Kurtz,  who  signed  the  deed,  is  the  same  person  as 
the  Mary  E.  Newlin  to  whom  the  land  had  been  devised,  it  being  pre- 
sumed that  the  change  in  surname  was  brought  about  by  marriage. 
Chamblee  v.  Tatbox,  27  Texas,  144-145;  Dowdy  v.  McArthur,  94  Ga., 
577 ;  21  S.  E.,  149. 

There  is  an  objection  also  to  the  conveyance  from  Jennie  S.  Steel  and 
B.  W.  Steel  to  appellant  Haney,  on  the  ground  that  the  grantors  are  not 
shown  to  have  connection  with  the  title,  and  that  it  is  but  a  quitclaim 
deed.  The  deed  purports  to  convey  all  the  title  the  grantors  had,  and  the 
evidence,  as  presented  in  the  transcript,  shows  that  it  had  descended  ia 
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regular  sequence  from  the  patentee  to  Jennie  S.  Steel;  it  was,  tiierefoie, 
clearly  admissible  in  evidence. 

Having  thus  adversely  disposed  of  all  objections  made  by  appellees  to 
appellant's  title  to  the  land^  it  remains  for  us  to  determine  the  questions 
presented  by  the  cross-appeal  of  appellant  that  relate  to  the  issue  of  im- 
provements in  good  faith  pleaded  by  appellees.  Appellant  first  assigns 
error  to  the  action  of  the  court  in  overruling  his  general  and  special  de- 
murrers to  appellees'  plea  setting  up  such  improvements.  The  plea  is  as 
follows :  ^^The  defendants  in  the  above  styled  and  numbered  cause  sug- 
gest to  the  court  that  they  and  those  imder  whom  they  claim  have  had 
adverse  possession,  in  good  faith,  of  the  lands  and  premises  described  in 
plaintiff's  petition  for  more  than  one  year  before  tiie  commencement  of 
this  suit,  and  defendants  say  that  the  lands  described  in  plaintiff's  pe- 
tition were  delinquent  for  the  State  and  county  taxes  due  thereon  for  the 
year  A.  D.  1898,  and  thereafter,  to  wit:  On  the  2d  day  of  March,  A  D. 
1900,  the  State  of  Texas,  as  plaintiff,  brought  suit  against  the  unknown 
owner  of  said  lands  in  the  District  Court  of  Lubbock  County,  Texas,  for 
the  unpaid  taxes  due  thereon,"  and  made  additional  allegations  showing 
a  regular  foreclosure  and  sale  thereunder  to  Geo.  L.  Beatty,  and  deed  to 
him  May  7,  1901,  and  continuing  as  follows:  "That  thereafter,  to  wit, 
on  the  31st  of  December,  1901,  said  Geo.  L.  Beatty,  by  warranty  deed 
duly  executed,  conveyed  the  said  lands  and  premises  to  these  defendants 
for  a  valuable  consideration  to  him  paid,  and  these  defendants  believed, 
and  had  good  reason  to  believe,  that  they  thereby  acquired  a  good  and 
valid  title  to  said  lands."  To  which  the  only  special  exception  was: 
"Because  it  does  not  appear  by  said  answer  that  the  defendants  believed, 
or  had  any  reason  to  believe,  that,  at  the  time  they  took  possession  of  the 
land  sued  for,  that  the  title  was  good,  or  that  they  ever  examined  it,  or 
had  it  examined,  or  knew  what  it  was."  We  think  the  plea  good  as 
against  the  general  demurrer,  and  insofar  as  it  omits  deficiencies  pointed 
out  in  the  special  exception  it  is  not  subject  to  legal  objection.  The  fact 
that  appellees  may  or  may  not  have  examined  or  had  examined  the  title 
under  which  they  entered  was  merely  matter  of  evidence  on  the  issue  of 
good  faith,  which  it  was  unnecessary  to  plead. 

It  follows  that  no  error  was  committed  by  the  court,  as  alleged  under 
the  second  assignment,  in  permitting  appellee  to  state  the  ground  of  his 
good  faith  as  pleaded,  the  only  objection  to  this  evidence  offered  being 
that  it  was  not  alleged  in  the  plea  that  "he  (the  witness)  had  examined 
the  title,  or  knew  what  it  was,  or  that  he  had  any  reason  to  believe  that 
the  title  he  was  buying  was  good."  The  same  objection  is  urged  in  the 
third  assignment  to  the  rendition  of  judgment  for  appellees  for  the  value 
of  improvements. 

In  the  fourth  and  last  assignment,  questioning  the  judgment  on  the 
issue  of  improvements,  it  is  insisted  that  the  court  erroneously  gave 
judgment  for  sixteen  hundred  and  seventy-three  dollars,  when  the  proof 
shows  that  the  land  "without  the  improvements  was  of  the  market  value 
of  $10  per  acre,  or  $1,600,  and  with  the  improvements  placed  thereon  by 
the  defendants  it  was  of  the  market  value  of  $12.50  per  acre,  or  $2,000 
for  all  of  said  land."  No  proposition  follows  this  assignment,  and  we 
think  that,  as  made,  it  should  be  overruled.  While  the  evidence  referred 
to  in  the  assignment,  of  course,  tends  to  show  that  the  court's  judgmeiit 
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was  excessive,  it  cannot  be  said  to  be  condusive  on  the  subject.  Appel- 
lees' proof,  which  is  not  controverted  on  this  point,  shows  that  they  placed 
upon  the  land  in  controversy,  in  good  faith,  permanent  improvements  of 
a  total  value  of  $1,733.05,  which  must  be  held  to  be  at  least  some  evidence 
that  the  value  of  the  land  was  actually  enhanced  to  the  amount  of  the 
judgment,  as  required  by  statute.  (Bevised  Statutes,  article  5278,  sub- 
division 1.)  We  think,  at  least,  we  must  attribute  to  the  court  a  finding 
to  this  effect,  and  that,  therefore,  the  assignment  must  be  overruled. 

Having  found  no  reversible  error,  as  assigned,  by  either  party,  we  order 
that  the  judgment  be  in  all  things'  affirmed. 

Affirmed. 

Writ  of  error  refused* 


Adahs-Bubxs-Sihhons  Company  v.  J.  H.  Johnson  et  au 

Deeided  July  4»  1008. 

1. — ^Kortgage— Keaewal— Bffeet. 

The  taking  of  a  seoond  mortgage  to  seeure  the  same  debt  secured  by  the 
first  mortgage  and  upon  the  same  property  doea  not  operate  as  a  satisfaction 
and  release  in  law  of  the  first  mortgage. 

2. — ^Pleading — ^Amendmemt— LimltatloB. 

When  an  amended  pleading  only  allegies  a  new  reason  why  plaintiff  should 
recover  on  the  right  aU^ed  in  nis  originu  petition  it  does  not  constitute  a  new 
cause  of  action  against  which  a  plea  of  limitation  might  be  interposed. 

8. — ^Xortgage— ConTenlon  of  Xortgaged  Property— limitation. 

A  chattel  mortgage  was  executed  on  the  11th  da^  of  September,  1006,  and 
was  renewed  on  the  17th  day  of  January,  1006;  during  the  interval  the  mort- 
gagor sold  the  mortgaged  property,  which  fact  the  mortgagee  first  learned  on 
August  3,  1006;  subsequently  the  mortgagee  filed  suit  against  the  mortgagor 
for  his  debt  and  for  foreclosure  of  the  renewal  mortgage,  and  made  the  purchaser 
of  the  property  a  party  defendant,  alleging  conversion  of  said  property  by  him; 
it  being  shown  during  the  progress  of  the  trial  that  the  purchaser  bought  the 
mortgaged  property  prior  to  the  execution  of  the  renewal  mortgage,  the  mort- 
gagee filed  a  trial  amendment  on  October  31,  1007,  setting  up  the  existence  of 
the  first  mortgage  at  the  time  the  purchaser  bought  the  property;  the  purchaser 
had  had  possession  of  the  property  for  more  than  two  years  prior  to  the  trial 
amendment.  Held,  the  mortgagee's  cause  of  action  against  the  purchaser  was 
not  barred  by  limitation. 

4. — Conversion — ^Liability. 

One  who  converts  mortgaged  property  is  liable  for  the  full  value  of  the 
property  only  when  such  value  is  less  than  the  incumbrance. 

Appeal  from  the  County  Conrt  of  Comanche  Counly.  Tried  below  be- 
fore Hon.  Edwin  Dabney. 

E.  C.  Oaines,  for  appellant. — One  cannot  be  an  ''innocent  purchaser 
for  value'*  of  mortgaged  property  when  the  mortgage  is  duly  on  record 
at  the  time  of  the  purchase  and  the  property  is  purchased  either  in  the 
county  of  registration  or  in  some  other  county  to  which  it  has  been  re- 
moved without  the  knowledge  or  consent  of  the  mortgagee.  Eev.  Civ. 
Stats.,  art  3328 ;  Crews  v.  Taylor,  66  Texas,  466 ;  Spikes  v.  Brown,  49 
S.  W.,  725  (on  removal  without  knowledge  or  consent) . 

When  an  amended  pleading  relates  to  the  same  debt,  between  the  same 
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partieSi  and  secured  by  the  same  lien^  it  does  not  constitute  a  new  cause 
of  action.    Townes*  Texas  Pleading,  p.  315. 

The  renewal  of  a  debt  continues  in  force  the  lien  even  without  any 
mention  of  the.  lien.  Willis  v.  Sanger  Bros.,  15  Texas  Civ.  App.,  664, 
sec.  4;  Montague  Co.  v.  Meadows,  21  Texas  Civ.  App.,  256. 

Limitation  does  not  run  against  one  from  whom  an  adverse  claim  has 
been  cancelled  by  fraud  until  he  learns  of  the  fraud,  or  by  reasonable 
diligence  would  have  learned  of  it.  Texas  &  Pac.  By.  v.  Gray,  86  Texas, 
608;  Texarkana  Water  Co.  v.  Eizer,  63  S.  W.,  912;  Mutual  Life  Ins. 
Co.  V.  Garland,  23  Texas  Civ.  App.,  382 ;  ib.  73. 

Martin  &  George,  for  appellee  HoUis. — ^Limitation  begins  to  ran 
against  a  mortgagee  in  favor  of  an  innocent  purchaser  for  value  with 
only  constructive  notice,  from  the  date  of  the  purchase,  where  the  pur- 
chase amounts  to  a  detention  or  conversion  of  personal  property,  and  no 
fraud  is  shown  on  the  part  of  the  purchaser.  Bev.  Stats.,  art.  3354; 
First  Nat.  Bank  v.  Bernard,  30  S.  W.,  580. 

Two  separate  and  distinct  mortgages  or  notes  for  different  amounts, 
and  bearing  different  dates,  in  no  manner  referring  to  each  other,  and 
being  in  part  upon  different  property,  though  executed  between  the  same 
parties,  constitute  upon  their  face  separate  and  distinct  contracts  or  ob- 
ligations, and  a  petition  declaring  upon  one,  and  in  no  manner  referring 
to  the  other,  would  not  permit  a  recovery  under  both,  and  an  amended 
petition  asking  a  recovery  under  both  would  be  a  new  cause  of  action. 

3PEEB,  Associate  Justice. — ^Appellant  sued  to  recover  a  debt  due 
by  appellee  Johnson,  secured  by  a  chattel  mortgage  on  two  certain  mules, 
and  to  recover  the  value  of  the  mules  as  against  appellee  HoUis  upon  an 
allegation  that  he  had  converted  the  security,  and  from  an  adverse  de> 
cision  by  the  trial  court  has  appealed. 

The  findings  of  fact  of  the  trial  court,  upon  which  he  based  ^his  judg- 
ment, are  as  follows: 

^Tirst:  I  find  that  the  mortgages  declared  upon  in  the  plaintiff's 
first  amended  original  petition  were  filed  on  the  17th  day  of  January, 
1906,  the  same  day  the  defendant  made  and  executed  the  said  mortgages 
to  the  said  plaintiff.  One  of  said  mortgages  was  made  to  secure  a  note 
for  the  amount  of  $303.75,  and  retained  a  lien  against  and  described  the 
two  mules  in  controversy  between  said  plaintiff  and  the  defendant  Eollis. 

^'Second:  I  find  that  the  defendant  J.  H.  Johnson,  on  October  17, 
1905,  sold  the  mules  in  controversy  between  defendant  and  plaintiff 
HoUis  to  one  Cull  Stafford,  in  Stephenville,  Erath  County,  Texas,  and 
that  the  said  Stafford  paid  valuable  consideration  for  said  mules,  and  that 
he  had  no  actual  notice  of  any  lien  of  any  kind  against  said  mtdes  at  the 
time  of  said  purchase;  and  that  thereafter,  on  the  first  Monday  in  De- 
cember,  1905,  the  said  Stafford  sold  the  said  mules  to  the  defendant  J. 
H.  Hollis,  in  Stephenville,  Erath  County,  Texas,  receiving  therefor  a 
valuable  consideration,  and  that  the  said  Hollis  had  no  actual  notice  of 
any  lien  whatever  against  the  said  mules  at  the  time  of  said  purchase; 
and  that  the  said  Hollis,  together  with  the  said  Stafford,  have  had  pos- 
session of  the  said  mules  in  Erath  County,  Texas,  for  more  than  two 
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years  prior  to  the  filing  of  the  plaintiff's  trial  amendment,  as  herein 
shown,  which  trial  amendment  was  filed  on  the  31st  day  of  October,  1907. 

"Third:  I  find  that  on  the  11th  day  of  September,  1905,  defendant 
J.  H.  Johnson  duly  executed  to  the  plaintiff  his  mortgage  note  for  the 
sum  of  $138.75,  which  was  secured  by  lien  on  the  two  mules  in  contro- 
versy between  said  plaintiff  and  defendant  Hollis,  which  said  mortgage 
was  first  set  up  in  plaintiffs  trial  amendment,  and  that  said  amount  was 
taken  up  by  the  note  hereinbefore  referred  to,  executed  on  the  17th  day 
of  January,  1906,  for  $303.75,  which  said  note  was  secured  by  a  mortgage 
on  said  two  mules  in  controversy;  I  find  that  the  said  mortgage  for 
$138.75  was  duly  recorded  in  the  county  clerk's  oflSce  of  Comanche  Coun- 
tjr,  Texas,  on  the  18th  day  of  September,  1905,  and  that  the  old  mort- 
gage executed  on  the  11th  day  of  September,  1905,  was  taken  up  at  the 
time  that  the  new  mortgage  was  executed,  and  that  the  new  note  and 
mortgage  was  given  in  renewal  of  the  $138.75,  together  with  other 
amounte  at  that  time  due  by  the  defendant  Johnson  to  the  said  plaintiff. 

"Fourth :  I  find  that  the  said  note  and  mortgage  of  date  January  17, 
1906,  was  filed  with  the  county  clerk  of  Erath  County  on  the  3d  day  of 
August,  1906,  same  being  the  day  on  which  plaintiff  first  learned  that 
said  mules  had  been  sold  by  said  Johnson  and  were  in  Erath  County.  I 
also  find  that  plaintiff  never  consented  for  said  mules  to  be  sold  or  re- 
moved out  of  Comanche  County. 

'Tifth :  I  find  that  each  of  said  mortgages  contained  the  usual  stipu- 
lations whereby  said  security  was  also  security  for  any  other  or  additional 
debts  which  said  Johnson  might  become  indebted  to  plaintiff,  either  in 
his  own  right  or  as  security  for  others;  and  I  find  that  said  Johnson 
thereafter  became  indebted  to  said  plaintiff  in  the  sum  of  $233.70,  by 
reason  of  said  plaintiff  having  paid  a  note  for  like  amount  to  the  Co- 
manche National  Bank  of  Comanche,  Texas,  which  said  note  was  secured 
by  the  said  Johnson  on  the  17th  day  of  January,  1906;  and  I  find  that, 
at  the  time  of  the  trial,  after  deducting  all  legal  offsets,  payments  and 
credits,  said  defendant  Johnson  was  still  indebted  to  said  plaintiff  in  the 
sum  of  $263.72.'' 

On  a  former  day  of  the  term  we  reversed  and  rendered  this  cause  in 
the  following  words : 

''From  the  court's  findings  of  fact  it  necessarily  follows,  we  think, 
that  appellant  is  entitled  to  judgment  against  appellee  Hollis  unless  he 
is  precluded  by  the  statute  of  limitations,  upon  which  the  trial  court 
seems  to  have  based  his  decision.  The  taking  of  the  second  mortgage  to 
secure  the  same  debt  secured  by  the  first  mortgage,  upon  the  same  prop- 
erty, does  not  operate  as  a  satisfaction  and  release  in  law  of  the  first 
mortgage.  (Ploeger  v.  Johnson,  26  S.  W.,  432;  Howard  v.  First  Nat. 
Bank,  24  Pac.  (Kan.),  983;  Challis  v.  German  Nat.  Bank,  56  Ark.,  88; 
19  S.  W.,  115;  Austin  v.  Bailey,  24  Atl.  (Vt.),  245.)  Indeed,  appellee 
has  not  pleaded  that  the  first  mortgage  was  released,  and  the  burden 
would  be  upon  him  to  do  so,  and  to  support  the  allegation  by  proof  (Ross 
V.  Strahorn-H.-E.  Com.  Co.,  18  Texas  Civ.  App.,  698),  so  that  we  have 
to  consider  only  the  question  of  limitation  above  suggested. 

"The  trial  court  wrongfully  confounded  appellant's  cause  of  action 
with  the  grounds  of  recovery  relied  upon  to  establish  his  cause  of  action. 
In  other  words,  appellant's  cause  of  action  against  Hollis  is  one  for  the 
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wrongful  conversion  of  chattels  upon  which  he  held  a  valid  lien,  and  in 
no  sense  a  recovery  upon  the  written  instrument  evidencing  Johnson's  in- 
debtedness,  or  even  upon  the  written  contract  giving  the  mortgage  lien. 
Appellant's  trial  amendment,  in  effect,  only  alleged  a  new  reason  why 
his  right  to  recover,  first  alleged  in  his  original  petition,  should  prevail 
against  appellee.  This  was  in  no  just  sense  a  new  cause  of  action. 
(Johnson  v.  Texas  C.  E.  Co.,  93  S.  W.,  433.) 

*TJpon  the  trial  court's  findings  of  fact,  which  we  adopt,  the  judgment 
is  reversed  and  judgment  here  rendered  in  favor  of  appellant  against 
appellee  J.  H.  HoUis  for  $263.72,  with  ten  per  cent,  interest  thereon 
from  November  29,  1907,  but  as  to  the  other  appellees  the  judgment  is 
not  disturbed.'* 

Upon  a  consideration  of  the  motion  for  rehearing  we  have  decided 
that  we  were  in  error  in  rendering  the  judgment  for  appellant  against 
appellee  HoUis  for  the  sum  of  $263.72,  since  the  findings  of  fact  of  the 
trial  court  do  not  show  the  value  of  the  mules  converted  by  the  appellee 
HoUis.  Of  course,  if  the  mortgaged  property  converted  by  Hollis  was 
worth  less  than  the  indebtedness  owing  by  appellee  Johnson  to  appellant, 
and  secured  by  the  mortgage  lien  on  such  property,  the  judgment  against 
Hollis  should  be  for  the  value  of  the  property  only,  and  in  the  absence 
of  a  finding  by  the  court  as  to  this  value  we  should  not  render  the  judg- 
ment, but  the  same  will  be  remanded  upon  the  conclusions  originally  an- 
nounced and  above  set  forth.  The  motion  for  rehearing  is  therefore 
granted  to  the  extent  of  remanding  the  cause  as  between  appellant  and 
appellee  Hollis. 

Reversed  and  remanded. 
Presler,  Associate  Justice,  not  sitting. 


OCTOBER,  1908. 


Eugene  MoLendon  v.  Elizabeth  C.  Bumpass. 

Decided  October  10«  1008. 

1. — Appeal — Statement  of  FAots — ^Xotion  to  Strike  Out — ^Praotioe. 

A  motion  to  strike  out  a  statement  of  facts  on  appeal  will  be  OTerruled 
without  reference  to  the  merits  of  the  motion  when  tlie  judgment  of  the  Ap- 
pellate Court  is  based  upon  findings  of  fact  by  the  trial  court  incorporated 
in  the  record,  and  the  judgment  of  the  court  would  be  the  same  whether  the 
motion  was  sustained  or  overruled. 

8. — School  Land — ^Purohase — ^ImproTementi — Statute  Constmed. 

Under  the  provisions  of  art.  4218,  Revised  Stats,  of  1895,  a  purchaser  of 
school  lands  is  not  required  to  make  improvements  thereon  beyond  those  nec- 
essarily incident  to  the  settlement  and  occupancy  required  by  other  provisions 
of  the  Act,  and  a  failure  to  make  more  extensive  improvements  would  be  no 
ground  for  forfeiture  of  the  purchaser's  right. 

Appeal  from  the  District  Court  of  Stonewall  County.    Tried  below  be- 
fore Hon,  C,  C.  Higgins, 
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W.  J.  Arringion  and  H.  0.  McConnell,  for  appellant. — The  burden 
was  upon  the  appellee  to  show  that  no  facte  existed  to  authorize  the  Com- 
missioner of  the  General  Land  Office  to  declare  a  forfeiture  of  the  claim 
of  J.  D.  McLendon  to  the  land  in  controversy  on  April  20,  1901,  for 
abandonment,  and  there  being  no  finding  of  fact  to  show  that  J.  D.  Mc- 
Lendon continued  at  that  time  to  improve  the  land,  the  evidence  is  in- 
sufficient to  support  the  judgment  in  appellee^s  favor.  Acts  Twenty- 
fourth  Leg.,  p.  66,  chap.  47,  sec.  11;  Acts  Twenty-seventh  Leg.,  p.  294, 
chap.  125,  sec.  3 ;  art.  4218L,  Bev.  Stats,  of  Texas ;  Slaughter  v.  Terrell, 
100  Texas,  600 ;  Bumpass  v.  McLendon^  45  Texas  Civ.  App.,  519. 

A.  E,  Kirhy,  for  appellee. 

SPEEB,  Associate  Justice. — ^This  appeal  is  from  a  judgment  of  the 
District  Court  of  Stonewall  County  in  favor  of  Elizabeth  C.  Bumpass, 
plaintiff  below,  against  Eugene  McLendon,  awarding  her  section  No.  26, 
in  block  A,  State  school  land,  in  said  county.  The  case  has  been  once  be- 
fore appealed  to  this  court,  and  reversed  in  an  opinion  by  Chief  Justice 
Conner,  reported  in  45  Texas  Civ.  App.,  519,  where  a  very  complete 
statement  of  the  case  and  of  our  views  of  the  law  will  appear.  Upon  the 
last  trial  the  court  before  whom  the  case  was  tried  filed  his  findings  of 
fact  as  follows : 

**l8t.  That  plaintiff  filed  her  petition  in  due  and  regular  form  for  ac- 
tion of  trespass  to  try  title  on  October  9, 1905,  in  this  court,  and  that  de- 
fendant pleaded  general  denial,  not  guilty,  and  for  improvements  in  good 
faith. 

'^2d.  That  plaintiff  offered  evidence  showing  that  (a)  M.  F.  Jones 
purchased  the  land  in  controversy  in  this  suit,  to  wit,  section  No.  26  in 
block  *A*  of  the  A.  B.  &  M.  survey  of  land  in  Stonewall  County,  Texas, 
from  the  State,  on  the  18th  day  of  October,  1888,  out  of  the  School 
Fund,  one-fortieth  cash,  (b)  That  on  May  31,  1889,  M.  P.  Jones  con- 
Teyed  same  land  by  deed  regularly  to  J.  D.  McLendon,  the  said  J.  D. 
McLendon  assuming  the  obligations  of  M.  F.  Jones  to  the  State 
for  said  land;  it  was  duly  filed  in  the  General  Land  Office,  (c)  That  J. 
D.  McLendon  made  application  in  due  form  of  law  on  May  31,  1889,  to- 
gether with  his  affidavit  and  obligation  to  purchase  the  land  in  contro- 
versy from  the  State,  filed  in  Land  Office  June  19, 1889.  (d)  That  J.  D. 
McLendon  made  proof  of  occupancy,  as  required  by  law  of  April  1, 1887, 
on  the  5th  day  of  December,  1893,  in  due  and  legal  form,  upon  this  land, 
filed  in  the  General  Land  Office  December  9,  1893.  (e)  That  on  Janu- 
ary 1,  1899,  J.  D.  McLendon  paid  into  the  State  treasury,  and  received 
his  receipt  therefor,  the  sum  of  $15  37-100,  principal,  first  payment  and 
accrued  interest  due  on  land  in  controversy  on  a  new  purchase  from  the 
State,  under  Acts  of  1895  and  1897.  (f )  That  on  the  11th  day  of  Sep- 
tember, 1899,  J.  D.  McLendon  made  new  application,  affidavit  and  obli- 
gation, all  in  due  form  of  law,  and  filed  in  General  Land  Office  of  Texas 
September  15,  1899,  and  land  in  controversy  awarded  to  J.  D.  Mc- 
Lendon on  January  22,  1900.  (g)  That  J.  D.  McLendon  paid  into  the 
State  treasury  $18  45-100,  and  received  a  receipt  therefor;  said  money 
was  paid  as  part  of  the  interest  on  J.  D.  McLendon's  purchase  of  land  in 
controversy,  due  up  to  November  1,  1900,  receipt  dated  February  26, 
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1901.  (h)  That  on  April  16, 1901,  Leggett  &  Kirby  paid  into  the  State 
Treasury  $1  80-100,  and  received  receipt  therefor  as  balance  interest  due 
on  J.  D.  McLendon's  purchase  of  land  in  controversy  up  to  November  1, 
1900.  (i)  That  A.  H.  Kirby,. as  agent  for  the  plaintiff,  sent  to  the  State 
treasurer  at  Austin  the  amount  of  interest  due  on  the  J.  D.  McLendon 
purchase  up  to  November  1,  1901,  and  that  the  State  treasurer  received 
the  same,  but  refused  to  receipt  therefor,  and  returned  the  said  pay- 
meni  of  interest  in  full  back  to  the  said  A.  H.  Kirby.  (j)  That  on  July 
23,  1894,  J.  D.  McLendon  executed  to  John  K.  Bumpaas  a  vendor's  lien 
note  on  the  land  in  controversy  in  the  sum  of  $1,611  71-100  by  way  of 
renewal  of  the  original  note  and  vendor's  lien  therefor  executed  on  same 
land  by  same  parties  on  May  30,  1889.  (k)  That  on  the  23d  day  of 
July,  1894,  J.  D.  McLendon  executed  to  E.  B.  Bumpass,  as  trustee  for 
J.  K.  Bumpass,  a  deed  of  trust  on  the  land  in  controversy  to  secure  the 
payment  of  the  above  described  note,  etc.,  which  was  filed  for  record  the 
15th  day  of  August,  1894,  in  the  office  of  the  county  clerk  of  Stonewall 
County,  Texas,  and  recorded  on  the  17th  day  of  August,  1894,  in  the 
records  of  mortgages  and  deeds  of  trust  of  Stonewall  County,  volume  1, 
pages  107  to  110.  (1)  That  on  the  11th  day  of  October,  1900,  the  plain- 
tiff  in  this  suit,  as  executrix  under  the  will  of  J.  K.  Bumpass,  brought 
suit  in  the  District  Court  of  Stonewall  County,  Texas,  against  J.  D.  Mc- 
Lendon, to  foreclose  the  liens  retained  in  the  note  and  deed  of  trust 
above  mentioned,  (m)  That  the  venue  was  changed  to  the  District 
Court  of  Jones  County,  Texas,  and  final  judgment  rendered  therein  on 
the  8th  day  of  January,  A.  D.  1905,  in  favor  of  the  plaintiff  E.  C. 
Bumpass,  as  executrix  of  the  will  of  J.  K.  Bumpass,  against  the  defend- 
ant in  said  cause,  J.  D.  McLendon,  for  the  sum  of  $2,648  28-100,  and 
foreclosing  the  vendor's  lien  as  it  existed  on  the  23d  day  of  July,  1894, 
on  the  land  in  controviersy.  (n)  That  an  order  of  sale  in  due  form  of 
law  issued  out  of  the  District  Court  of  Jones  County,  Texas,  on  tlie  8th 
day  of  February,  1905,  on  the  above  judgment;  and  that  the  land  in  con- 
troversy sold  in  due  form  of  law  thereunder  to  plaintiff  herein,  E.  C. 
Bumpass,  for  $500.  (o)  That  deed  was  duly  executed  to  E.  C.  Bumpass 
by  the  sheriff  of  Stonewall  County,  Texas,  under  the  sale  hereinabove 
mentioned,  etc. 

^'Whereupon  plaintiff  rested,  and  the  defendant  showed:  Ist.  That 
the  obligation  of  M.  P.  Jones,  of  date  October  18,  1888,  and  the  obliga- 
tion of  J.  D.  McLendon,  of  date  May  31,  1889,  were  endorsed  by  tike 
Commissioner  of  the  General  Land  office,  without  date,  *Lands  forfeited.' 

**2d.  That  the  obligation  of  J.  D.  McLendon,  of  date  September  11, 
1899,  had  indorsed  on  its  face,  in  red  ink,  ^Land  forfeited  for  abandon- 
ment, 4-20-1901.  Chas.  Bogan,  Com'r.'  And  the  applications  above  de- 
scribed were  same  ones  introduced  by  plaintiff,  except  the  forfeiture 
indorsements. 

"3d.  That  on  July  13,  1901,  W.  E.  McLendon,  son  of  J.  D.  McLen- 
don, made  application,  affidavit  and  obligation,  all  in  due  form  of  law, 
to  purchase  the  land  in  controversy,  and  paid  the  first  payment  thereon, 
and  kept  the  interest  paid  on  same  until  date  of  the  trial ;  on  this  appli- 
cation he  received  the  award  of  date  August  28,  1901. 

"4th,    That  W.  E.  McLendon  made  proof  of  three  years'  continued 
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occupancy,  and  in  all  other  respects  complied  with  the  law  as  a  bona  fide 
actual  settler  of  said  lands  up  to  date  of  this  trial. 

"5th.  That,  acting  in  good  faith  upon  his  purchase,  W.  E.  McLen- 
don  erected  permanent,  valuable  improvements,  in  good  faith,  on  the 
land,  of  the  value  of  $800. 

"6th.  That  J.  D.  McLendon  has  resided  upon  the  land  in  controversy 
for  about  twelve  years  continuously  as  his  home,  and  had  no  other,  and 
that  he  was  actually  residing  upon  the  land  in  controversy  when  the  land 
in  controversy  was  forfeited  by  the  Land  Commissioner  for  abandonment, 
as  is  evidenced  by  his  indorsement,  and  that  the  grounds  for  forfeiture 
did  not  actually  exist. 

"7th.  That  part  of  the  improvements  on  the  land  were  placed  there 
by  J.  D.  McLendon  prior  to  April  20,  1901,  and  part  placed  there  sub- 
sequent to  the  filing  of  the  suit  to  foreclose  the  lien,  but  that  $800  of  such 
improvements  were  placed  there  by  W.  E.  McLendon  between  these 
times. 

"8th.    That  the  rents  are  valued  at  $800. 

"9th.  That  J.  D.  McLendon,  the  father  of  the  defendant  W.  E.  Mc- 
Lendon, executed  a  deed  of  relinquishment  to  the  State  of  Texas  on  the 
8th  day  of  April,  1901,  filed  in  the  General  Land  OflBce  of  Texas,  April 
20,  1901,  to  the  land  in  controversy,  reciting  the  consideration  of  his  re- 
lease from  his  obligation  to  the  State  for  said  land,  but  that,  in  truth 
and  in  fact,  that  was  not  the  consideration,  but  that  he  attempted  to  re- 
linquish the  land  in  controversy  to  defeat  the  liens  theretofore  executed 
by  him  to  J.  K.  Bumpass,  and  which  had  been  sued  upon. 

"10th.  That  the  defendant  W.  E.  McLendon  had  notice  of  the  liens 
existing  against  the  land,  and  also  that  J.  D.  McLendon,  who  lived  in 
the  house  with  defendant,  had  not  abandoned  the  land ;  that  is,  he  still 
actually  resided  upon  it  after  the  execution  of  said  relinquishment 

Opinion. — ^We  overrule  appellee's  motion  to  strike  out  the  statement  of 
facts  without  a  consideration  of  the  merits  of  the  motion,  because  in  the 
view  we  have  of  the  case  the  same  result  follows  whether  the  statement 
of  facts  is  considered  or  not;  and  moreover,  the  judgment  is  based  upon 
the  findings  of  fact  above  set  forth,  to  which  findings  there  are  no  excep- 
tions. 

The  propositions  asserted  by  appellant  narrow  themselves  to  the  sole 
contention  that,  there  being  no  finding  of  fact  to  show  that  J.  D.  Mc- 
Lendon continued  to  improve  the  land  in  controversy  during  his  occu- 
pancy, the  judgment  of  the  court  that  the  Commissioner  of  the  General 
Land  Office  was  without  authority  to  forfeit  the  sale  was,  therefore,  not 
supported.  With  this  view  of  the  law  we  do  not  agree.  The  provision 
of  law  applicable  to  this  sale  authorizing  a  forfeiture  was  quoted  in  the 
former  opinion  already  referred  to,  and  is  as  follows :  "And  if  any  pur- 
chaser shall  fail  to  reside  upon  and  improve,  in  good  faith,  the  land  pur- 
chased by  him,  he  shall  forfeit  said  land  and  all  payments  made  thereon 
to  the  State  in  the  same  manner  as  for  nonpayment  of  interest,  and  such 
land  shall  be  again  for  sale  as  if  no  such  sale  and  forfeiture  had  oc- 
curred.*' (Bev.  Stats.  1896,  article  4218-1.)  The  expression,  "and  im- 
prove in  good  faith'*  in  the  above  quotation  constitutes  the  basis  for  ap- 
pellant's contention.    It  is  insisted  that  the  purchaser  must  not  only  oc- 
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cupy  the  land  for  the  prescribed  time^  but  that  he  must  also  improve  the 
same  in  good  faith,  and  that  a  failure  in  either  of  these  respects  will  work 
a  forfeiture  of  the  sale.  If  the  above  provision  stood  alone,  it  might  lend 
some  color  to  the  contention,  but  when  read  in  the  light  of  other  pro- 
visions of  the  same  Act  it  is  apparent  that  the  Legislature  never  imposed 
upon  purchasers  of  the  State  School  Land  the  burden  of  making  im- 
provements beyond  those  necessarily  incident  to  the  settlement  and  occa- 
pancy  required  by  other  provisions  of  the  Act,  To  illustrate:  In  the 
article  preceding  the  one  from  which  the  above  quotation  is  made,  it  is 
declared  that  purchasers  shall  have  the  option  of  paying  the  purchase 
money  for  their  lands  in  full  at  any  time  ''after  they  have  occupied  the 
same  for  three  consecutive  years;*'  and  further,  that  when  they  have 
made  such  payment  in  full,  ''together  with  the  proof  that  they  have  occu- 
pied the  land  for  three  consecutive  years,*'  they  shall  receive  patents  for 
the  same  upon  payment  of  the  patent  fee  prescribed  by  law.  Nowhere 
in  the  Act,  and  in  no  decision  that  has  been  called  to  our  attention,  is  it 
required  that  the  purchaser  should,  in  addition  to  his  occupancy,  make 
improvements  to  a  specified  amount^  as  has  been  done  in  subsequent  laws. 
We  are  of  opinion  that  the  phrase  "and  improve  in  good  faith'*  adds  noth- 
ing to  the  requirement  that  the  purchaser  shall  reside  upon  the  land  pur- 
chased by  him,  and  that  his  failure  to  make  improvements  to  an  extent 
beyond  that  incidental  to  the  required  settlement  and  occupancy,  would 
be  no  ground  for  forfeiture  of  the  sale. 

We  therefore  afiSrm  the  District  Court's  judgment  upon  his  findings 
of  fact  above  set  forth. 

Affhrtnsdm 

Writ  of  error  refused. 


T.  A.  Sakdebs  v.  E.  D.  Benson. 

Decided  October  10«  1008. 

1. — ^Appeal— Forma  Pauperis — Case  FoUowed. 

In  an  appeal  forma  pauperis,  the  record  must  affirmatively  show  that  the 
proof  of  inability  to  pay  the  cost  of  prosecuting  an  appeal  or  writ  of  error 
was  made  before  the  County  Judge,  or  before  the  court  trying  the  case  when 
such  court  was  in  session,  and  that  an  order  or  judgment  was  entered  of 
record  showing  that  the  action  taken  was  the  action  of  the  court.  Sidoti  t. 
Rapid  Transit  Railway  Co.,  35  Texas  Civ.  App.,  131,  followed. 

8. — Same— Statute  Construed. 

Where  an  affidavit  for  appeal  in  forma  pauperis  appeared  to  have  beea 
filed  by  the  clerk  of  the  court  during  the  term  at  which  the  case  was  tried, 
but  it  did  not  affirmatively  appear  that  the  proof  was  made  before  the  judge 
while  the  court  was  in  session,  nor  that  such  proof  was  made  before  the  County 
Judge  of  the  county  of  appellant's  residence,  the  appeal  will  be  diamisaed. 

Appeal  from  the  County  Court  of  Tarrant  County.    Tried  below  be- 
fore Hon.  John  L.  Terrell. 

Martin  &  Smith  and  T.  N.  McCouUkey,  for  appellant 

J.  If.  Mothershead  and  Buck,  Cummings,  Doyle  d  Bouldin,  for  ap- 
pellee. 
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SPEEE,  Associate  Justice. — This  is  an  appeal  in  forma  pauperis  by 
T.  A.  Sanders  from  a  judgment  of  the  County  Court  rendered  against 
him  in  favor  of  the  appellee^  E.  D.  Benson.  Appellee  has  presented  a 
motion  to  dismiss  the  appeal  for  want  of  jurisdiction  in  this  court,  be- 
cause the  appellant  has  not  complied  with  the  statute  authorizing  ap- 
peals without  bond,  the  precise  objection  being  that  there  is  nothing  in 
the  record  to  show  that  the  afiSdavit  of  inability  to  pay  the  costs  or  make 
bond  was  considered  and  passed  on  by  the  court  while  in  session.  The 
affidavit,  which  appears  to  be  in  proper  form,  is  subscribed  and  sworn  to 
by  appellant  before  John  A.  Kee,  county  clerk,  November  22,  1907,  and 
bears  the  following  indorsements :  "Approved  before  me  this  November 
22,  1907.  John  L.  Terrell,  county  judge.'*  "Filed  November  22,  1907. 
John  A.  Kee,  county  clerk.*'  The  caption  to  the  transcript  shows  that 
the  County  Court,  presided  over  by  Judge  John  L.  Terrell,  convened  on 
November  4,  A.  D.  1907,  and  adjourned  January  4, 1908.  The  affidavit, 
therefore,  appears  at  least  to  have  been  made  and  approved  by  the  judge 
during  term  time,  but  whether  in  open  session  does  not  appear.  Article 
1401,  Sayles*  Texas  Civil  Statutes,  under  which  the  appeal  is  attempted 
to  be  prosecuted,  is  as  follows :  "Where  the  appellant  or  plaintiff  in  er- 
ror is  unable  to  pay  the  costs  of  appeal  or  give  security  therefor,  he  shall 
nevertheless  be  entitled  to  prosecute  his  appeal ;  but  in  order  to  do  so  he 
shall  be  required  to  make  strict  proof  of  his  inability  to  pay  the  costs 
or  any  part  thereof.  Such  proof  shall  be  made  before  the  county  judge 
of  the  county  where  such  party  resides,  or  before  the  court  trying  the 
case,  and  shall  consist  of  the  affidavit  of  said  party  stating  his  inability 
to  pay  the  costs,  which  affidavit  may  be  contested  by  any  officer  of  the 
court  or  party  to  the  suit,  whereupon  it  shall  be  the  duty  of  the  court 
trying  the  case,  if  in  session,  or  the  county  judge  of  the  county  in  which 
the  suit  is  pending,  to  hear  evidence  and  to  determine  the  right  of  the 
party  under  this  article  to  his  appeal.'^ 

If  the  question  were  an  open  one  we  might  incline  to  the  view  that  the 
approval  of  the  judge  above  set  forth  amounted  to  a  determination  by 
the  court  in  favor  of  appellant's  right  to  prosecute  this  appeal,  since  the 
date  upon  which  such  approval  appears  to  have  been  made  shows  to  have 
been  during  term  time,  and  presumably  while  the  court  was  in  session, 
since  it  was  the  duty  of  the  judge  to  hear  and  determine  such  question  at 
such  time.  But  in  Sidoti  v.  Rapid  Transit  Ry.  Co.,  36  Texas  Civ.  App., 
131,  the  judge  before  whom  that  case  was  tried  indorsed  upon  (he  appel- 
lant's affidavit  as  follows :  "A.  Sidoti,  plaintiff  in  error,  having  made 
strict  proof  before  me  of  his  inability  to  pay  the  costs  of  the  prosecution 
of  his  writ  of  error  or  to  give  security  therefor,  he  is  permitted  to  prose- 
cute the  same  upon  the  foregoing  affidavit.  T.  P.  Nash,  judge  presiding, 
before  whom  the  case  was  tried ;"  and  the  Court  of  Civil  Appeals  for  the 
Fifth  District  dismissed  the  appeal,  holding  that  the  record  must  affirma- 
tively show  that  the  proof  of  inability  to  pay  the  costs  of  prosecuting  an 
appeal  or  writ  of  error  was  made  before  the  county  judge,  or  the  court 
trying  the  case  when  such  court  was  in  session,  and  that  an  order  or  judg- 
ment was  entered  of  record  showing  that  the  action  taken  was  the  action 
of  the  court.  See,  also,  Lambert  v.  Western  U.  Tel.  Co.,  19  Texas  Civ. 
App.,  415;  Smith  v.  Buffalo  Oil  Co.,  99  Texas,  77;  Wood  v.  Si  Louis  S, 
W.  Ry.  Co.  of  Texas,  43  Texas  Civ.  App.,  690. 
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The  most  that  can  be  said  in  the  present  case  is  that  the  affidavit  was 
approved  by  the  judge  trying  the  case  at  a  time  when  the  court  may  or 
may  not  have  been  in  session.  It  does  not  affirmatively  appear  that  the 
proof  was  made  before  the  judge  while  the  court  was  in  session,  without 
which^  according  to  the  rule  announced  in  Sidoti  v.  Rapid  Transit  By. 
Co.,  supra,  jurisdiction  of  the  Appellate  Court  does  not  attach.  Nor  is 
there  anythmg  to  indicate  that  the  proof  was  made  before  the  county 
judge  of  the  counly  of  appellant's  residence.    The  appeal  is  therefore 

Dismissed. 


BOBEBTB  ft  COBLEY  V.  0.  FeBINOBB. 
Decided  October  14,  1908. 

Vote— OouideratioB— Ivideiiee— 'PleadlBff. 

A  debt  to  become  due  in  the  future  for  rents  due  by  defendant  to  third  par- 
ties could  not  be  made  the  consideration  of  a  note  by  defendant  to  plaiqtiifa, 
agents  for  such  third  parties,  in  their  own  right.  Pleading  considered  under 
which  defendant  was  held  entitled  to  prove  by  parol  evidence  such  to  have  been 
the  consideration,  in  part,  of  a  note  sued  on.  A  finding  of  such  fact,  with  proof 
of  the  payment  of  the  full  amount  actually  due  plaintiff  on  the  note  and  also 
of  the  rents  included  in  it  held  to  support  a  judgment  for  defoidant,  even  if 
plaintiffs  had  acquired  the  right  to  the  rents  or  authority  to  collect  them  for 
such  third  parties. 

Appeal  from  the  District  Conrt  of  Jefferson  Gonnty.  Tried  below  be- 
fore Hon.  W.  H.  Pope. 

Olasscock  £  White,  for  appellants. — ^The  conrt  erred  in  failing  and  re- 
fusing to  construe  the  contract  in  writing,  and  in  submitting  to  the  juiy 
the  question,  ^'Did  the  note  sued  upon  include,  as  a  part  of  its  considera- 
tion, the  rentals  under  said  Gartwright  and  Eoberts  lease  ?^'  leaving  it  to 
the  jury  to  construe  such  contract  and  to  determine  therefrom  whether 
the  defendant  agreed  to  pay  both  the  note  and  lease  rentals,  or  only  the 
note.  Soell  v.  Haddon,  85  Texas,  187 ;  Harvey  v.  Cummings,  68  Texas, 
605 ;  Adoue  &  Lobit  v.  Jemison  &  Co.,  65  Texas,  683. 

Where  the  terms  of  a  contract  or  agreement  between  parties  are  re- 
duced to  writing,  evidence  of  a  contemporaneous  parol  agreement  is  not 
admissible.  Coverdill  v.  Seymour,  94  Texas,  8 ;  Sanborn  v.  Murphy,  86 
Texas,  441 ;  Watson  v.  Miller  Bros.,  82  Texas,  284 ;  DuBois  v.  Rooney, 
82  Texas,  i76;  Earle  v.  Marx,  80  Texas,  42;  Eoundtree  v.  Gilroy,  57 
Texas,  180;  Belcher  v.  Mulhall  &  Scaling,  57  Texas,  19;  Heirs  of  Wat- 
rous  V.  McKie,  54  Texas,  71;  Donley  v.  Bush,  44  Texas,  7;  Wright  v. 
Hayes,  34  Texas,  260;  Bailey  v.  Rockwall  Nat.  Bank,  61  S.  W.,  531; 
Ablowich  y.  Greenville  Nat.  Bank,  22  Texas  Civ.  App.,  272. 

Fleming  &  Fleming,  for  appellee. 

KEY,  Associate  Justice. — Appellants  brought  this  suit  against  ap- 
pellee for  an  alleged  balance  due  upon  a  promissory  note  and  to  foreclose 
a  mortgage  upon  certain  personal  property.    The  face  of  the  note  was 
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$2,127.50,  and  it  bore  interest  at  ten  per  cent,  per  annnm.  After  the  de- 
fendant had  pleaded  certain  payments  the  plaintiffs,  in  a  supplemental 
petition,  admitted  payments  reducing  the  amount  due  to  $1,613.80  and 
ten  per  cent,  thereon  as  attorney's  fees,  which  was  stipulated  in  the  note. 
After  filing  a  general  demurrer,  the  defendant,  in  his  answer,  alleged : 
^And  if  required  to  answer  further  herein,  and  not  otherwise,  defendant 
says  that  he  executed  the  note  sued  on  in  making  a  certain  agreement  or 
contract  with  the  plaintiffs,  of  which  the  execution  and  delivery  of  the 
said  note  was  a  part.  That  the  plaintiffs  had  charge  of  the  premises  now 
occupied  by  the  defendant,  and  agreed  that  they  would  have  executed  and 
delivered  to  the  defendant  a  lease  therefor  for  a  term  of  three  yelbrs,  and 
that  they  would  make  certain  repairs  on  the  residence  and  barn  situated  on 
said  land,  to  wit,  that  they  would  ceil  and  repair  the  residence  and  paint 
the  same,  and  would  repair  the  bam,  and  would  also  place  all  pasture 
fences  in  first-class  condition.  That  the  defendant  on  his  part  promised 
and  agreed,  in  consideration  of  the  plaintiff  executing  and  delivering  or 
procuring  the  execution  and  delivery  of  a  lease  of  said  premises  and  mak- 
ing the  aforesaid  repairs,  to  pay  $40.00  per  month,  payable  monthly,  for 
a  term  of  three  years,  beginning  January  1, 1903.  That  the  said  repairs 
agreed  to  be  made  by  plaintiffs  were  of  a  reasonable  value  of  $10  per 
month.  That  the  plaintiffs  have  failed  and  refused  to  have  executed  and 
delivered  a  lease  to  this  defendant  of  said  premises,  but  that  they  did 
have  defendant  execute  and  deliver  to  the  owner  of  said  premises  a  cer- 
tain writing  signed  by  himself,  wherein  he  agreed  to  keep  the  place  for 
three  years,  but  under  the  terms  thereof  he  was  compelled  to  remove 
therefrom  any  time  within  thirty  days'  notice  from  the  owners  thereof, 
and  plaintiffs  failed  and  refused,  and  still  refuse,  to  make  the  repairs 
agreed  on  as  aforesaid  on  the  said  premises,  and  their  failure  to  make 
the  said  repairs  damaged  the  defendant  in  the  sum  of  $10  per  month 
during  the  time  he  occupied  said  premises,  and  by  reason  of  their  failure 
to  perform  their  promise  as  to  making  said  repairs  they  became  liable, 
and  promised  to  pay  the  defendant  the  sum  of  $330. 

'That  on  or  about  the  date  of  the  execution  of  the  said  note  sued  on 
the  plaintiffs  and  defendant  contracted  and  agreed  to  close,  by  a  note, 
all  the  indebtedness  due  by  defendant  to  plaintiffs,  and  all  sums  that 
were  to  become  due  by  virtue  of  the  rental  contract  herein  to  the  plain- 
tiffs, or  to  their  principal,  and  which  was  in  any  event  to  Jbe  paid  to  the 
plaintiffs,  and  the  defendant,  acting  in  accord  with  said  agreement,  exe- 
cuted and  delivered  the  said  note  sued  on,  and  the  real  consideration  was 
not  exceeding  $812.21 ;  the  full  amount  and  only  indebtedness  of  the  de- 
fendant to  plaintiffs  at  that  time  did  not  exceed  $812.21,  and  defendant 
believes  and  charges  that  this  indebtedness  did  not  amount  to  this  much, 
but  is  positive  that  it  was  no  more  than  said  $812.21,  and  the  remainder 
of  the  consideration  of  said  note  was  said  advanced  rent  placed  therein. 

'That  the  defendant  at  the  time  knew  that  he  owed  said  plaintiffs  not 
exceeding  $812.21,  and  plaintiffs,  acting  in  and  through  C.  C.  Boberts, 
stated  to  the  defendant  at  the  time  of  the  execution  of  the  said  note  tibat 
the  same  included  the  rent  to  be  paid  on  the  said  premises.  That  since 
the  execution  and  delivery  of  the  said  note  defendant  has  made  payments 
aggregating  the  sum  of  $2,082.25  on  said  note  in  cash,  the  payments 
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being  made  on  or  about  the  following  dates,  to  wit :  4-8-'03;  $152.25 ; 
6-6-'03,  $80;  6-1-2-^03,  $80;  8-21-'03,  $80;  9-5-^03,  $100;  lO-lO-'OS, 
$100;  11^*03,  $100;  12.10-^03,  $100;  1.14.'04,  $100;  2-9.'04,  $100; 
3-11-^04,  $100;  4-9-'04,  $100;  6.20-'04,  $100;  6-7-^04,  $100;  7-13-^04, 
$100;  9-16-'04,  $100;  10.26.'04,  $100  ;6-6-'03,  $80;  12-7-^04,  $90;  12- 
21-'04,  $80;  1-23-^05,  $40;  4-10-'05,  $60;  6.17.'06,  $50;  and  in  cattle 
the  defendant  has  made  the  following  payments  to  the  plaintifb  on  said 
note :  On  or  about  June  11,  1906,  24  head  of  cattle,  $360,  and  on  or 
about  March  or  April,  1906,  two  cows,  $60,  which  prices  were  agreed 
upon  and  the  property  was  delivered  to  plaintiffs,  and  said  amount 
should  have  been  credited  upon  said  note.  That  on  or  about  the  first 
day  of  April,  1903,  defendant  repaired  fencing  for  the  plaintiffs,  for 
which  the  plaintiffs  promised  and  agreed  to  pay  him  the  sum  of  $73; 
that  on  or  about  the  first  day  of  April,  1903,  tiie  defendant  furnished 
butter  and  eggs  to  the  plaintiffs  amounting  to  $6.86,  and  on  or  about  the 
first  day  of  April,  1903,  the  defendant  did  hauling  for  the  plaintiffs  for 
a  reasonable  value  of  $26 ;  and  that  all  of  the  said  fencing  and  hauling 
was  done  at  the  request  of  the  plaintiffs,  and  were  of  tiie  reasonable 
value  of  above  set  out,  and  the  butter  and  eggs  were  sold  at  the  request 
of  plaintiffs,  and  were  of  the  reasonable  value  of  $6.86,  and  each  of  which 
three  items  the  plaintiffs  promised  and  agreed  to  pay  the  defendant 

^"That  the  plaintiffs,  on  the  26th  day  of  September,  1906,  notified  the 
defendant  that  his  lease  or  rent  contract  was  canceled,  and  ordered  him 
to  move  from  said  premises,  which  he  has  done,  and  by  reason  of  the  said 
removal,  at  the  request  and  order  of  the  principal,  acting  in  and  through 
their  agent,  plaintiffs  herein,  the  plaintiffs  became  liable  and  promised  to 
pay  the  defendant  the  sum  of  $120  advanced  rent  that  was  theretofore 
placed  in  the  said  note  as  before  stated. 

^That,  though  demand  has  been  made  for  damages  for  the  failure  to 
make  repairs,  as  agreed  upon,  and  that  defendant  be  allowed  a  credit 
on  said  rent  contract  for  $120  for  the  unexpired  time  thereof,  and  for 
services  of  the  defendant  in  doing  the  fencing  and  hauling,  as  set  out, 
and  for  said  butter  and  eggs,  and  plaintiffs  have  failed  and  refused,  and 
still  refuse,  to  pay  the  defendant  said  damages  and  sums  for  said  serv- 
ices as  set  out.  All  of  the  above  payments  and  other  indebtedness,  as  set 
out  against  the  plaintiffs  in  favor  of  the  defendant,  are  proper  charges 
against  the  plaintiffs,  and  aggregate  the  sum  of  $2,966.10,  and  the  same 
being  credited  on  the  note  sued  on,  according  to  the  rules  of  partial  pay- 
ments, leave  a  balance  of  $603.86,  which,  by  reason  of  the  matters  and 
things  hereinbefore  set  out,  the  plaintiffs  have  become  liable  and  promised 
to  pay  the  defendant. 

^'That  if  the  said  amount  for  advanced  rent  was  not  placed  in  the  said 
note  as  a  part  of  the  principal  thereof,  plaintiffs  fraudulently,  wilfully 
and  knowingly  misrepresented  the  facts  as  to  what  was  covered  by  said 
note  in  this,  that  the  said  plaintiffs  knew  that  the  defendant  owed  them 
not  exceeding  $812.21,  and  knew  that  the  defendant  would  not  execute  a 
note  for  the  amount  of  the  note  sued  on  to  close  up  the  small  amount 
due  by  defendant  to  plaintiffs  at  that  time,  and  they,  the  plaintiffs,  for 
the  purpose  of  deceiving  him,  the  defendant,  told  him  that  all  of  the  rent 
to  become  due  on  said  premises  was  placed  in  said  note.  Defendant, 
being  an  illiterate  man,  relied  on  their  representations,  and  thereby  was 
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induced  to  execute  and  deliver  the  same  to  them.  If  said  rent  was  not 
placed  in  said  note  at  its  execution,  plaintiffs  falsely  represented  then 
and  there  that  all  he  owed,  together  with  said  rent,  amounted  to  the 
face  of  the  said  note,  and  defendant,  relying  upon  said  representations, 
was  damaged  in  the  sum  of  $1,500,  together  with  interest  thereon  at  the 
rate  of  ten  per  cent,  per  annum  from  the  date  of  the  execution  of  the 
said  note,  and  by  reason  of  the  said  fraud  became  liable  and  promised  to 
pay  the  same  to  the  defendant.  That  the  defendant  did  not  discover  that 
plaintiffs  denied  that  said  rent  was  placed  in  said  note  as  a  part  of  the 

consideration  thereof  until  the day  of ,  1905.    That  if  the  said 

advanced  rent  to  be  due  to  plaintiffs  or  their  principal  was  not  a  part 
of  the  consideration  of  the  said  note,  then  the  plaintiffs  are  due  and  lia- 
ble to  this  defendant  a  sum  equal  to  the  difference  between  the  indebted- 
ness at  the  time  of  the  execution  of  the  said  note,  to  wit,  not  exceeding 
$812.21,  and  the  amount  as  before  alleged,  which  is  due  by  reason  of  the 
other  obligations  aforesaid  from  plaintiffs  to  defendant,  as  set  out  herein- 
before, to  wit,  the  sum  of  $2,596.10,  together  with  interest  on  said  sum 
from  the  time  each  payment  was  made,  now  due  and  payable  from  plain- 
tiffs to  defendant. 

'rrhat  defendant  charges  that  the  said  writing,  which  was  signed  by 
defendant  to  be  in  the  hands  of  the  plaintiffs,  and  notifies  the  plain- 
tiffs to  produce  the  same  at  the  trial  of  this  cause,  together  with  all 
letters  and  correspondence  between  them  and  any  other  parties  relative 
to  and  connected  with,  and  referring  to,  in  any  way,  the  execution  and 
delivery  of  and  consideration  for  said  note,  and  also  one  chattel  mort- 
gage, executed  and  delivered  to  defendant  by  plaintiffs  on  or  about  the 
11th  day  of  January,  1902,  filed  for  record  January  18,  1902,  and  No. 
1904  according  to  the  chattel  mortgage  register  of  Jefferson  County, 
Texas,  and  default  of  which  secondary  evidence  will  be  offered  as  to  con* 
tents  of  said  instrument.^' 

The  defendant,  in  his  prayer,  asked  for  judgment  against  the  plain- 
tiffs for  a  balance  alleged  to  be  due  him,  for  cancellation  of  the  chattel 
mortgage  sued  on  by  the  plaintiffs,  and  for  general  and  special  relief. 
The  defendant  verified  his  answer,  stating  under  oath  that  the  facts  al- 
leged therein  as  to  the  consideration  of  the  note  sued  on  were  true. 

At  the  trial  the  plaintiffs,  by  their  counsel,  admitted  all  the  payments 
set  up  in  the  defendant's  answer,  and  the  court  submitted  to  the  jury  the 
following  question  only:  "Did  the  note  of  $2,127.50  herein  sued  upon 
include,  as  a  part  of  its  consideration,  the  rentals  under  said  Cartwright 
and  Boberts  lease?"  By  their  verdict  the  jury  answered  that  question 
in  the  affirmative,  and  thereupon  the  court  rendered  judgment  in  favor 
of  the  defendant  and  against  the  plaintiff  for  the  sum  of  $144.19,  and 
canceling  the  note  and  mortgage  sued  upon,  and  the  plaintiffs  have 
prosecuted  this  appeal. 

The  defendant  submitted  testimony  which  amply  supports  the  finding 
of  the  jury,  and  we  therefore  find,  as  a  conclusion  of  fact,  fhat  the  note 
sued  on  included  as  a  part  of  the  consideration  the  rentals  under  the 
Cartwright  and  Boberts  lease  contract  with  the  defendant. 

There  are  several  assignments  of  error  in  appellants'  brief,  all  of  which 
involve  substantially  the  same  question  of  law,  the  contention  being  that, 
under  the  pleadings,  the  defendant  was  not  entitled  to  submit  oral  tea- 
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timony  to  show  that  part  of  the  conflideration  of  the  note  sued  on  was  the 
rents  which  he  had  agreed  to  pay  under  the  Cartwright  and  Roberts 
lease^  nor  to  have  that  question  submitted  to  the  jury.  The  record  shows 
that  the  plaintiffs  were  the  agents  of  Cartwright  and  Roberts^  and,  ac- 
cording to  the  defendant's  testimony,  while  he  signed  a  written  instru- 
ment promising  to  pay  the  rents  to  Cartwright  and  Roberts,  the  amount 
of  such  rents  which  would  accrue  under  the  terms  of  the  contract  was 
added  to  the  amount  which  the  defendant  was  then  indebted  to  the  plain- 
tiffs and  placed  in  the  note  sued  on. 

The  trial  court  seems  to  have  taken  this  view  of  the  case :  That,  while 
the  lease  contract  was  made  with  the  plaintiffs,  acting  as  agents  for  the 
owners  of  the  premises,  the  rents  to  be  paid  by  the  defendant  were  not 
owing  to  the  plaintiffs  but  to  said  owners,  and  therefore,  to  the  extent 
that  they  were  included  in  the  note  sued  on,  that  obligation  is  without 
consideration,  and  not  binding  upon  the  defendant.  We  think  that  view 
is  correct.  By  the  terms  of  the  lease  contract,  the  defendant  was  to  pay 
Cartwright  and  Roberts  forty  dollars  monthly  for  three  years,  beginning 
January  1,  1903,  and  the  lease  had  not  expired  when  this  suit  was 
brought.  Now,  while  the  plaintiffs  may  have  had  authority  to  collect 
the  rent  as  agents  for  the  owners,  it  could  not  be  used  as  a  consideration 
for  an  obligation  payable  to  them  in  their  own  right,  and  not  as  agents. 
If,  merely  because  A  is  indebted  to  B,  he  executes  a  note  payable  to  C, 
such  indebtedness  does  not  constitute  a  sufficient  consideration,  and  the 
note  is  not  a  binding  obligation.  Of  course,  for  a  sufficient  consideration, 
B  could  direct  A  to  make  the  note  payable  to  C,  and  it  would  then  be 
valid.  But  that  is  not  what  was  done  in  this  case.  The  plaintiffs  do  not 
claim  to  have  acquired  Cartwright  and  Roberts'  interest  in  the  rents. 
But  if  it  be  conceded  that  they  have,  and  that  they  had  authority  to  in- 
corporate the  rent  in  the  note,  and  make  it  payable  to  them  individually, 
the  fact  remains  that  the  defendant  could  be  required  to  pay  the  rent  bat 
once,  and  the  conceded  payments  were  in  excess  of  both  the  accrued  rent 
and  his  original  indebtedness  to  the  plaintiffs.  Therefore,  in  either  view 
of  the  case,  the  finding  of  the  jury  that  the  rent  was  included  in  the  note 
supports  the  judgment  of  the  trial  court,  and  that  judgment  is  affirmed. 

Affirmed. 


Andbbw  Goodnby  v.  Intebnational  &  Great  Nobthern  Eailboad 

Company. 

Decided  October  14«  1008. 

Iw^Vaiienger— Biding  on  Freight  Train. 

A  railway  had  promulgated  and  enforced  a  rule  prohibiting  carrying  pas- 
sengers on  freight  trains.  Plaintijff  paid  a  brakeman  fifty  cents  to  be  trans- 
ported to  another  station,  getting  on  a  coal  car  in  the  middle  of  the  train. 
No  stop  was  made  at  his  station;  and  later  he  jumped  from  the  moving  train, 
receiving  injuries  for  which  he  sought  to  recover.  Held  that  a  peremptory 
instruction  to  find  for  defendant  was  proper. 

%4 — ^Amendment — ^DiioretioA — ^Harmless  Srror. 

Refusal  of  plaintiff's  request  for  leave  to  file  a  trial  amendment  near  the 
oonehision  of  the  evidence,  would  not  be  held  error  unless  an  abuse  of  the  dis- 
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aretion  of  the  court  appeared.    If  error  it  was  harmless  where,  had  it  been 
permitted,  plaintiff  could  not  have  recovered  under  the  evidence. 

Appeal  from  the  District  Court  of  Montgomery  County,  Tried  below 
before  Hon.  L,  B.  Hightower. 

F.  A.  Cook,  for  appellant,  cited :  St.  Louis  S.  W.  By.  Co.  v.  White, 
99  Texas,  359 ;  Hull  v.  East  Line  &  B,  B.  B.  Co.,  66  Texas,  619 ;  Clark 
on  Contracts,  731,  716;  Page  on  Contracts,  1514,  1615,  art.  966;  Par- 
sons on  Contracts,  40,  43;  Houston  &  T.  C.  By.  Co.  v.  Butherford,  62 
S.  W.,  1069 ;  Dillingham  v.  Parker,  80  Texas,  674. 

John  jf.  King  and  Dean,  Humphrey  £  Powell,  for  appellee,  cited: 
Texas  &  Pac.  By.  Co.  v.  Black,  87  Texas,  160 ;  San  Antonio  &  A.  P.  By. 
Co.  V.  Lynch,  8  Texas  Civ.  App.,  613 ;  Qalaviz  v.  International  &  G.  N. 
By.  Co.,  16  Texas  Civ.  App.,  61;  International  &  G.  N.  By.  Co.  v. 
Hanna,  58  S.  W.,  548;  Grahn  v.  International  &  G.  N.  By.  Co.,  100 
Texas,  27;  Cockrell  v.  Texas  &  N.  0.  By.  Co.,  36  Texas  Civ.  App.,  559; 
International  &  G.  N.  By.  Co.  v.  Anderson,  82  Texas,  516. 

BICE^  Associate  Justioe. — This  is  a  suit  by  appellant  to  recover 
damages  for  personal  injuries,  growing  out  of  an  alleged  breach  of  con- 
tract which  appellant  claims  to  have  been  made  by  him  with  appellee 
relating  to  his  right  of  passage  on  one  of  its  freight  trains  from  Dodge 
to  New  Waverly,  stations  on  its  road.  He  predicates  his  right  to  recover 
upon  the  following  facts :  While  at  his  work  at  Oakhurst,  on  the  after- 
noon of  December  13, 1904,  he  received  a  message  stating  that  his  sister 
was  at  the  point  of  death  and  his  baby  was  very  sick;  whereupon  he  im- 
mediately quit  his  work  and  walked  to  the  stiation  of  Dodge,  arriving 
there  about  9  o'clock  on  said  evening,  where  he  made  inquiry  of  one 
Boark,  a  clerk  in  appellee's  ticket  office,  relative  to  the  time  of  the  arrival 
of  a  passenger  train  going  to  New  Waverly  that  night ;  said  clerk  told  him 
that  it  would  pass  a  little  after  one  o'clock,  and  while  making  this  state- 
ment to  appellant  the  south-bound  freight  train  stopped  at  the  depot, 
whereupon  appellant  told  said  clerk  that  if  he  were  allowed  to  take  pas- 
sage on  said  freight  train  he  would  save  several  hours;  Boark  replied 
that  appellant  would  have  to  see  the  conductor,  and  they  immediately 
-went  out  together  for  this  purpose,  but  appellant  walked  up  to  a  brake- 
man,  and  Boark  passed  on.  The  brakeman  then  agreed  with  appellant 
to  transport  him  to  Niew  Waverly  for  fifty  cents,  which,  having  been  paid 
by  appellant,  he,  at  the  instance  of  the  brakeman,  boarded  the  train, 
climbing  by  means  of  a  ladder  inside  of  a  coal  car,  in  which  he  rode. 
It  was  shown  that  the  conductor  of  the  train  knew  nothing  about  this 
contract  and  told  Boark  that  the  train  would  not  stop  at  New  Waverly 
that  night,  which  statement  was  probably  heard  by  the  appellant.  The 
train  did  not  stop  at  New  Waverly,  but  continued  on  to  Willis,  where  ap- 
pellant volxmtarily  jumped  from  the  train  while  the  same  was  in  motion. 
According  to  his  own  statement  it  was  running  at  this  time  from  ten  to 
fifteen  miles  per  hour,  and  he,  while  attempting  to  alight  therefrom,  was 
thrown  under  the  wheels  of  the  car,  both  legs  being  so  badly  crushed  as 
to  necessitate  amputation.    It  was  shown  that  appellant  had  never  seen 
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the  conductor  in  charge  of  this  train^  nor  did  he  see  the  hrakeman  during 
the  time  he  was  riding  thereon,  nor  was  he  seen  by  any  of  the  operatives 
on  said  train  from  Dodge  to  New  Waverly,  the  sides  of  the  coal  car  in 
which  he  was  riding  reaching  up  to  his  neck,  and  being  somewhere  about 
the  middle  of  the  train. 

Appellant  alleges  that,  on  account  of  the  breach  of  its  contract  to  stop 
at  New  Waverly,  he  was  required  to  choose  between  two  evils,  either  to 
remain  on  the  train  and  suffer  great  mental  anguish  on  account  of  being 
carried  beyond  the  station  where  his  relatives  were  ill,  or  to  jump  there- 
from as  he  did. 

Appellee  answered  by  general  and  special  exceptions,  general  denial, 
contributory  negligence,  and  pleaded  that  by  its  rules,  which  had  been 
duly  adopted  and  promulgated,  prohibiting  passengers  from  riding  upon 
freight  trains,  its  brakemen  and  operatives  had  no  authority  to  permit 
passengers  to  ride  upon  said  trains,  and  such  authority  could  only  be 
granted  by  the  general  officers  of  the  company,  and  that  no  such  consent 
had  been  given  in  the  present  case,  and  that  the  alleged  contract  relied 
upon  for  recovery  by  appellant,  between  himself  and  the  hrakeman,  was 
not  within  the  scope  of  his  authority,  and  that  no  hrakeman  had  any 
control  over  the  movements  of  its  trains.  Wherefore,  it  was  not  liable 
for  any  injuries  resulting  from  a  breach  of  said  alleged  contract 

The  evidence,  in  addition  to  what  has  been  stated,  showed  the  estab- 
lishment and  promulgation  of  such  rule  and  the  continuous  enforcement 
thereof  for  many  years  on  the  part  of  the  officials  and  operatives  of  said 
company. 

The  trial  court,  after  hearing  the  evidence,  instructed  the  juiy  to  re- 
turn a  verdict  for  appellee,  which  was  done,  from  which  judgment  this 
appeal  is  prosecuted. 

The  chief  contention  in  this  case  on  the  part  of  appellant  is  that  the 
court  erred  in  instructing  a  verdict  in  behalf  of  appellee.  In  view  of  the 
uncontradicted  evidence  in  this  case,  which  shows  that  appellant's  right 
to  ride  upon  said  train  was  based  upon  the  contract  made  by  him  with 
the  hrakeman,  who  under  the  evidence  had  no  authority  tq  make  such 
contract  or  grant  said  permission  to  ride,  and  it  further  appearing  that 
the  rules  of  the  company,  which  had  been  duly  made  and  promulgated, 
forbade  passengers  from  riding  upon  its  freight  trains,  which  rule  could 
not  be  suspended  except  by  the  superior  officers  of  the  company,  which 
is  not  shown  to  have  been  done  in  this  case,  we  are  clearly  of  the  opinion 
that  the  action  of  the  trial  court  in  directing  a  verdict  in  favor  of  the 
company  was  correct. 

Justice  Brown,  speaking  for  the  court,  in  Texas  &  Pac.  By.  Co.  v. 
Black,  87  Texas,  160,  says:  "A  railroad  company  has  the  right  to  carry 
passengers  and  freight  by  different  trains,  and  when  such  provision  is 
made  the  conductors  and  brakemen  have  no  implied  authority  to  receive 
passengers  upon  freight  trains;  it  is  not  within  the  scope  of  their  au- 
thority. When  one  gets  upon  a  freight  train,  made  up  exclusively  of  cars 
appropriate  alone  to  the  carrying  of  freight  and  the  employes  on  such 
train,  he  must  take  notice  of  the  fact  that  the  train  is  not  provided  for 
passengers.'' 

In  the  case  of  Galaviz  v.  International  &  G.  N.  R.  B.  Co.,  15  Texas 
Civ.  App.,  61,  wherein  the  plaintiff  sued  for  damages  for  injuries  caused 
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by  being  unlawfully  compelled  to  disembark  from  a  moving  freight  train 
by  a  brakeman,  he  having  alleged  and  testified  that  the  brakeman  made  a 
contract  with  him  by  which  he  obtained  permission  to  ride  on  said  train 
from  Taylor  to  San  Marcos,  and  that  when  the  train  was  nearing  San 
Marcos  the  brakeman  unlawfully  compelled  him  to  get  off  the  train 
while  it  was  in  motion,  and,  while  attempting  to  do  so,  his  foot  was 
caught  between  the  cars  and  was  injured.  There  being  no  evidence  tend- 
ing to  show  any  misconduct  or  negligence  on  th^  part  of  anyone  con- 
nected with  the  train  except  the  brakeman,  and  it  having  been  shown  that 
the  defendant  promulgated  and  continuously  enforced  for  a  number  of 
years  a  rule  prohibiting  all  persons  except  its  employes  from  riding  on 
freight  trains,  and  that  conductors  had  no  power  to  suspend  said  rule,  it 
was  held.  Justice  Key  delivering  the  opinion,  **that  a  person  riding  on  a 
freight  train  by  permission  of  a  brakeman,  contrary  to  the  rules,  could 
not  recover  for  personal  injuries  sustained  in  getting  off  the  train  while 
in  motion/'  The  same  doctrine  is  held  in  San  Antonio  &  A.  P.  Ry.  Co. 
V.  Lynch,  8  Texas  Civ.  App.,  613;  International  &  G.  N".  Ry.  Co.  v. 
Hanna,  68  S.  W.,  648 ;  Qrahn  v.  International  &  G.  N.  Ry.,  100  Texas, 
27 ;  Cockrell  v.  Texas  &  N.  0.  Ry.,  36  Texas  Civ.  App.,  669 ;  Internation- 
al &  G.  If.  Ry.  Co.  V.  Anderson,  82  Texas,  616. 

By  the  remaining  assignments  appellant  contends  that  the  court  erred 
in  refusing  to  permit  him  to  file  a  trial  amendment  setting  up  that  the 
train,  at  the  time  he  alighted  therefrom,  was  running  at  about  six  miles 
an  hour,  he  having  theretofore  alleged  in  his  pleading  that  the  train  was 
running  from  ten  to  fifteen  miles  an  hour,  basing  his  right  to  amend  upon 
the  fact  that  he  did  not  know  how  fast  said  train  was  running,  and  the 
statement  of  appellee's  engineer,  who  testified  upon  the  trial  that  the 
train  upon  which  appellant  was  traveling,  when  his  injuries  were  re- 
ceived while  passing  through  Willis,  was  moving  at  the  rate  of  six  miles 
an  hour.  The  court,  in  explanation  of  appellant's  bill  of  exception  upon 
this  subject,  stated  that  permission  to  amend  was  denied  because  this 
evidence  was  only  based  upon  the  opinion  of  said  engineer,  and  was  given 
about  the  conclusion  of  the  trial. 

While  it  has  been  held  by  our  Supreme  Court  that  the  right  to  amend 
the  pleadings  exists  at  any  time  before  the  conclusion  of  ttie  trial,  still 
these  matters  are  confided  largely  to  the  discretion  of  the  trial  judge; 
and,  unless  this  discretion  is  abused,  it  is  not  ground  for  reversal.  In 
the  present  case  we  can  not  see  how  appellant  was  prejudiced  by  reason 
of  the  refusal  of  the  court  to  grant  him  the  right  to  so  amend,  because, 
under  any  view  of  the  facts  as  presented  in  the  record,  appellant  was 
not,  and  could  not  be,  entitled  to  recover.  Therefore,  if  there  had  been 
error  in  refusing  to  permit  him  to  amend,  the  same  was  harmless  under 
the  facts  disclosed  by  the  record. 

Believing  that  no  error  has  been  shown  in  the  action  of  the  trial 
court,  the  judgment  of  the  court  below  is  in  aU  things  affirmed. 

Affirmsd. 
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Decided  Oetdber  14,  1908. 

1.— Jnttloe  Oovri— Appealr-AmeBdment 

Plaintiff,  who  sued  in  Justice  Court  for  oommiflsions  on  sale  of  land  nnder 
a  contract  by  defendant  with  him,  could  no^  on  appeal  to  the  County  Court, 
amend  and  reeoyer  on  a  contract  made  with  a  firm  of  land  agents  of  which 
he  was  a  member  and  the  acquiring  by  him  of  his  partoer*B  interest  in  the  com- 
missions; it  was  a  different  cause  of  action. 

9. — ^Land  Agent— Oommlislons—Tenns  of  Bale. 

An  asent  authorized  to  sell  land  for  one-half  cash  and  balance  on  time^ 
can  not  sell  for  cash  only.  If  the  principal  refuse  to  recognise  such  sale  he  has 
no  right  to  commissions  thereon. 

S. — ^Land  Agent — ^Berooation  of  Authority-— Oliarge. 

A  specific  requested  instruction  as  to  the  effect  of  revocation  of  a  land 
agent's  authority  before  sale  made  by  him  should  have  been  given,  where  the 
evidence  presented  such  issue,  though  covered,  in  general  terms»  by  the  charge. 

4. — Charge    Bequest. 

Matters  specifically  covered  by  the  eharge  given  need  not  be  repeated  by 
giving  requested  instructionsi 

0. — ^Practice  on  Appeal. 

Alleged  errors  in  refusing  a  new  trial  on  account  of  surprise  and  newly  dis- 
covered evidence  it  is  not  necessary  to  dispose  of  when  the  case  is  reversed  on 
other  grounds. 

Appeal  from  the  County  Court  of  Brown  County.  Tried  below  before 
Hon.  A.  M.  Bnunfield. 

Arch  Orinnan,  for  appellant, 

Wilkinson  &  Lee,  for  appellee. 

FISHER,  Chiep  Justice. — This  is  a  suit  by  Bead  against  Taylor, 
originally  brought  in  the  Justice's  Court  for  tiie  sum  of  $146.20,  in 
which  court  Bead  recovered  judgment.  Upon  appeal  by  appellant  to  the 
County  Court,  judgment  was  there  rendered  in  Bead's  favor  for  the 
amount  sued  for.  ^ 

Plaintiff,  in  his  pleadings  in  the  Justice  Court,  alleged  as  his  cause  of 
action  ^^that,  under  a  contract  with  defendant,  plaintiff  sold  his  farm  in 
Brown  County,  Texas,  on  which  defendant  lived,  on  or  about  August  1, 
1906,  the  understanding  and  agreement  being  that  plaintiff  was  to  re- 
ceive a  commission  of  five  per  cent,  for  selling  said  farm'' — then  goes  on 
to  allege  the  amount  he  would  be  entitled  ^o  under  this  agreement  When 
the  case  reached  the  County  Court  plaintiff  there  amended  his  pleading, 
and  relied  upon  and  alleged  the  following  as  his  cause  of  action : 

'Tlaintiff,  T.  A.  Bead,  alleges  that  on  or  about  August  1, 1905,  he  and 
one  W.  D.  Woodruff  were  partners  in  the  business  of  selling  land  for 
commission;  that  on  or  about  said  day  and  year  above  mentioned  the 
said  defendant,  L.  A.  Taylor,  listed  and  contracted  with  the  plaintiff  to 
sell  his  paid  lands,  consisting  of  two  tracts,  to  wit,  the  home  tract  of  172 
and  the  lower  place  of  349  acres,  said  land  being  situated  near  Bangs, 
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in  Brown  County,  Texas,  and  agreed  to  pay  plaintiff  a  commission  of  five 
percent  in  case  of  sale;  plaintiff,  acting  under  said  listment  or  contract 
of  sale,  on  or  about  August  1,  1906,  sold  defendant's  home  place  of  172 
acres  for  the  sum  of  $2,974,  the  price  at  which  same  was  listed.  Plaintiff 
alleges  that  in  the  winter  and  spring  of  1906  he  and  the  said  Woodruff 
dissolved  their  said  copartnership,  and  the  plaintiff  acquired  all  the 
rights  and  interest  of  the  said  Woodruff  in  said  land  agency,  and  that  he 
is  now,  and  at  the  time  of  filing  this  suit,  the  sole  owner  of  the  above 
claim  and  cause  of  action." 

The  defendant  in  the  County  Court  filed  and  presented  a  special  de- 
murrer to  this  amendment,  on  the  ground  that  it  asserted  a  new  cause 
of  action,  or,  in  other  words,  that  the  cause  of  action  there  asserted  was 
different  from  that  relied  on  by  the  plaintiff  in  the  Justice  Court.  The 
court  overruled  this  demurrer,  and  under  the  assignments  of  errors  this 
ruling  is  the  first  question  to  be  disposed  of.  The  substantial  effect  of 
the  pleading  of  the  plaintiff  in  the  Justice  Court  is  to  allege  a  cause  of 
action  or  contract  between  the  appellant  and  the  plaintiff  in  his  individ- 
ual capacity,  and  not  with  the  nnn  of  Bead  &  Woodruff.  The  cause  of 
action  asserted  by  the  plaintiff  in  the  amendment  filed  in  the  County 
Court  substantially  declared  upon  a  contract  between  Bead  &  Woodruff 
and  appellant.  It  is  clear  from  the  statement  made  in  this  amendment 
that,  at  the  time  the  contract  was  made.  Bead  &  Woodruff  were  partners 
in  the  land  business,  and  Woodruff  had  an  interest  in  the  same  as  a  part- 
ner, and  subsequently,  upon  dissolution,  assigned  this  interest  to  Bead. 

There  is  a  vast  difference  in  a  contract  made  with  one  as  an  individual 
and  with  the  firm  of  which  he  may  be  a  member,  and  there  can  be  no 
sort  of  question  that,  if  he  had  sued  upon  a  contract  made  with  him  as 
an  individual,  and  it  had  been  developed  by  the  evidence  that  it  was 
made  with  the  firm  of  which  he  was  a  member,  the  variance  would  be 
fatal.  Without  further  discussing  the  question,  we  are  of  the  opinion 
that  the  amendment  set  up  a  new  cause  of  action,  and  that  the  trial 
court  erred  in  overruling  appellant's  special  exception.  Bigham  v.  Tal- 
bot, 63  Texas,  273;  Lutterloh  v.  Mcllhenny  Co.,  74  Texas,  73;  Letot  v. 
Edens,  49  S.  W.,  109 ;  Stewart  v.  Gordon,  65  Texas,  344. 

Article  358,  Sayles'  Civil  Statutes,  provides  that  either  party  may 
plead  any  new  matter  in  the  County  or  District  Court  which  was  not 

E resented  in  the  court  below,  but  no  new  cause  of  action  shall  be  set  up 
y  the  plaintiff,  nor  shall  any  setoff  or  counterclaim  be  set  up  by  the  de- 
fendant which  was  not  pleaded  in  the  court  below.  This  article  is  em- 
braced in  the  chapter  or  title  that  refers  to  and  relates  to  certiorari,  but 
it  is  held  in  Harrold  v.  Barwise,  10  Texas  Civ.  App.,  138;  Gholston  v. 
Bamey,  30  S.  W.,  713,  and  in  other  cases,  that  this  provision  of  the  stat- 
ute applies  as  well  to  cases  appealed  from  the  Justice  Court  as  it  does  to 
cases  iEiken  up  by  certiorari. 

We  are  also  of  the  opinion  that  there  is  merit  in  appellant's  second 
assignment  of  error.  He  requested  in  writing  the  trial  court  to  instruct 
the  jury  that  if  they  believed  from  the  evidence  that  the  defendant  em- 
ployed the  plaintiff  to  sell  the  land  for  one-half  cash  and  the  balance  on 
time,  and  that  the  plaintiff  did  not  so  sell  the  same,  but  sold  for  an  all- 
cash  consideration,  and  defendant  refused  to  consummate  the  sale,  they 
will  find  for  defendant.    There  was  evidence  upon  the  trial  which  justi- 
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fled  this  inatraction.  In  fact,  the  evidence  of  both  parties  is  to  the  effect 
that  the  agreement  was  that  the  land  should  be  sold  for  one-half  caah 
and  the  balance  on  time;  and  the  evidence  is  to  the  effect  that  the  tenns 
of  the  sale,  as  agreed  upon  between  appellee  Bead  and  the  prospectiye 
purchaser,  called  for  a  cash  consideration.  It  is  the  right  of  the  owner 
of  the  land  to  prescribe  the  terms  upon  which  it  may  be  sold,  and  when 
he  directs  the  agent  to  sell  on  credit,  or  partly  on  credit,  the  latter  has 
no  power  or  right  to  depart  from  this  instruction,  and,  if  he  does  so,  the 
owner  can  decline  to  consummate  the  sale.  The  fact  that  the  agent  can 
procure  the  entire  consideration  in  cash  does  not  justify  him  in  violating 
the  instructions  of  the  owner,  for  it  may  be  to  the  advantage  of  the 
owner  to  invest  the  consideration  in  a  vendor's  interest-bearing  paper, 
and  the  agent  is  powerless  to  substitute  his  judgment  or  discretion  in 
this  matter  for  that  of  the  owner.  There  may  be  such  a  material  depart- 
ure from  the  instructiotis,  or  the  terms  under  which  he  is  authorized  to 
sell,  as  would  justify  the  conduct  of  the  agent  in  failing  to  literally  ob- 
serve them.  The  evidence  does  not  inform  us  as  to  the  length  of  time 
credit  was  to  be  extended,  and  we  can  not  say  from  the  facte  upon  this 
subject  that  the  time  of  the  maturity  was  so  short  as  to  make  it  equiva- 
lent to  a  cash  payment.  In  other  words,  if  the  time  of  the  credit  was 
merely  fixed  at  the  same  day  upon  which  the  transaction  occurred,  or  the 
next  day,  it  might  be  regarded  as  of  such  a  short  period  as  not  to  mate- 
rially affect  the  rights  of  the  seller ;  but  in  the  nature  of  things,  and  in 
accordance  with  the  usual  course  of  transactions  of  this  character,  we  can 
sfifely  assume  that  the  credit  was  not  to  be  extended  for  such  a  short 
period,  but  was  evidently  for  a  longer  time.  But,  however  this  may  be, 
this  question  will  be  further  developed  upon  another  trial. 

It  would  be  proper  for  the  trial  court  to  give  tiie  instruction  requested 
as  set  out  in  the  fourth  assignment  of  error.  The  court  did,  in  a  general 
way,  instruct  the  jury  that  the  plaintiff  could  not  recover  if  he  had  with- 
drawn the  authority  of  the  agent  to  make  the  sale.  The  charge  requested, 
and  which  was  refused,  was  a  direct  instruction  to  the  effect  that,  if  the 
defendant  informed  either  Bead  or  his  partner  Woodruff  to  take  the  land 
off  the  market,  and  that  the  same  was  not  for  sale,  to  find  for  the  defend- 
ant There  was  evidence  to  support  this  instruction.  The  plaintiff  testi- 
fied that  such  direction  was  given  before  the  sale  was  made  to  the  pros- 
pective purchaser. 

In  disposing  of  the  fifth  assignment  of  error  it  is  sufficient  to  say  that 
the  trial  court  did  instruct  the  jury  specifically  to  the  effect  that,  in  order 
to  entitle  the  plaintiff  to  recover,  the  sale  must  be  made  within  a  reason- 
able time  after  the  contract  was  entered  into  by  the  defendant,  and  left 
to  the  jury  the  question  as  to  what  would  be  a  reasonable  time. 

The  sixth  assignment  of  error  raises  a  question  of  fact  proper  to  be 
passed  upon  by  the  jury. 

The  questions  of  fact  raised  in  the  seventh,  eighth  and  ninth  assign- 
ments will  be  passed  upon  on  another  trid,  the  reversal  having  afforded 
the  appellant  the  opportunity  to  procure  the  evidence  which  he  stated 
in  his  motion  for  new  trial  that  he  could  procure  on  another  trial. 

For  the  reasons  stated  the  judgment  is  reversed  and  the  cause  le' 
manded. 

Reversed  and  remanded. 
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MissouBi,  Eaksas  &  Texas  Railway  Company  of  Texas  v.  J.  L. 

House. 

Decided  October  14,  1008. 

1. — ^Appeal — Sufflcieaoy  of  ETldeaoe. 

The  verdict  and  judgment  can  not  be  attacked  on  appeal  because  against 
the  preponderance  of  evidence  unless  the  point  waa  made  m  the  court  below  on 
motion  for  new  trial. 

8. — Charge — Carriers  of  LiTe  Stock. 

An  instruction  relieving  the  carrier  from  liability  for  damages  to  cattle  in 
transportation  if  there  was  no  delay  was  properlv  refused  where  the  issue  of 
damage  by  unloading  in  muddy  pens  was  also  involved. 

8. — Charge. 

An  instruction  not  to  allow  plaintiff  for  a  certain  one  of  the  elements  of 
damage  claimed  can  not  be  taken  as  a  direction  to  allow  the  others. 

Appeal  from  the  County  Court  of  Waller  County.  Tried  below  before 
Hon.  J.  D.  Harvey. 

Lane,  Jackson,  Kelley  &  Wolters  and  Charles  A.  Warnken,  for  appel- 
lant. 

A.  0.  Lipscomb  and  W.  J.  Poole,  for  appellees. 

KEY,  Associate  Justice. — J.  L.  House  brought  this  suit  against  the 
Missouri,  Kansas  &  Texas  Bailway  Company  of  Texas,  and  the  Houston 
&  Texas  Central  Bailroad  Company,  for  damages  alleged  to  have  been 
sustained  on  account  of  delay  and  injury  to  six  cars  of  cattle,  shipped 
from  Hockley,  Texas,  to  Kansas  City,  Missouri,  and  diverted  to  East 

St.  Ix)uis,  111. 

Upon  trial  in  the  court  below  the  judge  instructed  a  verdict  for  the 
Houston  &  Texas  Central  Bailroad  Company,  and  submitted  the  case  to 
the  jury  as  between  the  plaintiff  and  the  other  defendant.  The  verdict 
and  judgment  went  for  the  plaintiff,  and  the  losing  defendant  has  ap- 
pealed. 

The  first  assignment  of  error  assails  the  verdict  and  judgment  as  being 
against  the  preponderance  of  the  evidence.  Appellant  made  no  com- 
plaint against  the  verdict  in  the  court  below,  and  for  that  reason  must  be 
held  to  have  waived  that  point  in  this  court.  That  question  is  so  well 
settled  in  this  State  that  it  is  not  deemed  necessary  to  cite  the  authori- 
ties. 

The  second  assignment  complains  of  the  refusal  of  a  requested  instruc- 
tion which  would  have  directed  the  jury  to  find  for  the  defendant  if  they 
believed  from  the  testimony  that  defendant  could  not  have  run  the  train 
carrying  the  plaintiff^s  cattle  from  Muskogee  to  ihe  National  Stock  Yards 
in  East  St.  Louis  in  twenty-eight  hours.  The  charge  in  question  was 
properly  refused  for  two  reasons :  First,  appellants  road  did  not  extend 
all  the  way  to  the  National  Stock  Yards  in  East  St.  Louis ;  and  second, 
it  related  alone  to  the  question  of  delay,  and  directed  a  finding  for  the 
defendant  if  the  jury  found  in  its  favor  upon  that  issue,  while  l^e  plead* 
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ings  and  evidence  presented  the  issue  of  injury  to  the  cattle  by  unloading 
and  holding  them  in  a  muddy  pen. 

Among  other  things,  the  court  instructed  the  jury  as  follows :  *Tou 
are  charged  not  to  aUow  plaintiff  the  six  dollars  claimed  in  his  petition 
for  feed  bought  at  Sedalia  in  making  up  your  verdicf  This  chaige 
is  complained  of  as  being  upon  the  weight  of  evidence,  the  contention 
being  that  it  intimates  to  the  jury  that  they  should  find  for  the  plaintiff 
everything  claimed  by  him  except  the  six  dollars  referred  to.  The  objec- 
tion urged  is  hypercritical  and  without  merit.  The  charge  complained 
of  is  in  appellant's  favor,  and  is  not  susceptible  of  the  construction  urged 
against  it. 

The  other  two  assignments  criticise  the  court's  charge,  the  contention 
being  that  the  evidence  did  not  authorize  the  submission  of  certain  ques- 
tions to  the  jury.  Our  reading  of  the  statement  of  facts  leads  us  to  a 
different  conclusion,  and  the  assignments  referred  to  are  overruled. 

No  reversible  error  has  been  pointed  out,  and  the  judgment  is  affirmed. 

Affirmed. 


Daniel  Sullivan  v.  John  A.  Bittbb  bt  al. 

I]^ided  October  14,  1008. 

1.— Taxation — ^Board  of  SqnalisatloB — ^Authority-— ^InJiinetioiL 

A  Commissioners'  Court  sitting  as  a  Board  of  Equalization  has  no  power  to 
assess  property  for  taxes.  This  power,  save  in  exceptional  cases,  is  vested  in 
the  assessor  of  taxes  of  the  several  counties  of  the  State,  and  the  method  of 
assessing  is  prescribed  by  the  statute.  The  Board  of  Equalization  has  no  power 
to  add  to  the  tax  rolls  property  not  previously  assessed,  or  to  take  from  them 
property  which  they  embrace,  and  such  action  on  the  part  of  the  Board  ie  ab- 
solutely void,  and  may  be  enjoined. 

8.^-Saoie.       y 

To  the  amount  of  money  on  hand  and  credits  listed  by  the  owner  and 
accepted  by  the  tax  assessor,  a  Board  of  E<jualization  added  a  large  amount 
and  assessed  the  same  for  tiues.  Such  action  by  the  Board  was  absolutely 
void,  and  it  was  not  necessary  for  the  tax  payer  to  show  that  he  had  applied 
to  said  Board  for  relief  in  order  to  have  such  illegal  assessment  annulled  and 
the  collection  of  the  tax  enjoined. 

8. — Same— Injunction— Pleading. 

Where  the  facts  alleged  in  a  petition  for  an  injunction  ahow  that  the  plain- 
tiff is  entitled  to  the  equitable  relief  prayed  for»  it  is  not  necessary  for  him  to 
allege  that  he  has  no  adequate  remeay  at  law. 

Appeal  from  the  Forty-fifth  Judicial  District,  Bexar  Goimly  Tried 
below  before  Hon.  J.  L.  Camp. 

Newton  &  Ward,  for  appellant. — ^It  appearing  from  appellant's  peti- 
tion that,  after  the  tax  assessor  of  Bexar  County  had  assessed  to  plain- 
tiff $20,000  for  the  year  1907,  under  the  head  of  ''moneys  on  hand,  cred- 
its, etc.,*'  the  County  Commissioners*  Court,  sitting  as  a  board  of  equali- 
zation, had  no  authority  under  the  law  to  add  to  said  assessment  the  sum 
of  $230,000,  and  their  action  in  this  respect  waa  Toid.    Bev.  Stats.,  art 
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5124,  as  amended  by  the  Acts  of  1907,  p.  459;  Davis  v.  Burnett,  77 
Texas,  3 ;  County  of  Qdveston  v.  Galveston  Wharf  Co.,  72  Texas,  557 ; 
County  of  Galveston  v.  Galveston  Gas  Co.,  72  1?exas,  509 ;  San  Antonio 
Street  Ey.  Co.  v.  City  of  San  Antonio,  22  Texas  Civ.  App.,  341; 
Schmidt,  Tax  Collector,  v.  Galveston,  H.  &  S.  A.  Ey.  Co.,  24  S.  W.,  647; 
Kerr  v.  City  of  Corsicana,  35  S.  W.,  694. 

On  the  proposition  that  injunction  is  the  proper  remedy  to  restrain 
the  collection  of  a  tax  illegally  assessed,  see  Davis,  Tax  Collector,  y.  Bur- 
nett, 77  Texas,  4;  Southwestern  Tel.  &  T.  Co.  v.  City  of  San  Antonio, 
32  Texas  Civ.  App.,  101 ;  Johnson  v.  Holland,  17  Texas  Civ.  App.,  210. 

Appellant  having  alleged  that  the  taxes,  the  collection  of  which  was 
sought  to  be  enjoined,  were  illegally  assessed,  he  was  not  required  to  go 
before  the  board  of  equalization  and  contest  the  assessment.  Davis,  Tax 
Collector,  v.  Burnett,  77  Texas,  4;  Court  v.  O'Connor,  65  Texas,  334; 
Hardesty  Bros.  v.  Fleming,  57  Texas,  395;  Schmidt,  Tax  Collector,  v. 
Galveston,  H.  &  S.  A.  Ey.  Co.,  24  S.  W.,  547. 

The  assessment  in  question  being  under  the  head  of  ^'moneys  on  hand, 
credits,  etc,''  is  void  for  uncertainty,  in  that  said  assessment  does  not 
specifically  enumerate  what  credits  were  assessed,  how  much  moneys 
were  on  hand,  and  what  the  ^'et  cetera''  in  said  assessment  included. 
State  V.  A.  &  N.  W.  Ey.  Co.,  94  Texas,  530 ;  Southwestern  Tel.  &  T.  Co. 
V.  City  of  San  Antonio,  32  Texas  Civ.  App.,  101. 

T.  J.  Newton,  for  appellees. — ^PlaintiflPs  petition  failing  to  show  that 
appellant  had  been  denied  his  plain  remedy  at  law  when  this  suit  was 
brought,  or  that  for  some  reason  it  was  inadequate,  was  fatally  defective, 
and  the  trial  court  did  not  err  in  sustainihg  defendants'  demurrer  there- 
to. Batts'  Civil  Stats.,  art.  5120,  sec.  2;  Duck  v.  Peeler,  74  Texas, 
271-2. 

Aliiiough  the  tax  in  question  may  have  been  illegally  assessed,  it  was 
necessary  for  the  appellant  to  have  exhausted  all  proper  legal  means  of 
relief  before  asking  the  interposition  of  a  court  of  equity  to  enjoin  the 
collection  of  the  tax.  Eio  Grande  E.  E.  Co.  v.  Scanlan,  SheriflF,  &c.,  44 
Texas,  651 ;  Houston  &  T.  C.  Ey.  Co.  v.  County  of  Presidio,  53  Texas, 
518. 

It  is  not  sufiScient  ground  for  an  injunction  resti:aining  the  collection 
of  a  tax  upon  an  assessment  actually  made  that  the  property  has  not  been 
correctly  described  qn  the  assessment  rolls  prepared  from  the  assessment 
actually  made.    Harrison  v.  Vines,  46  Texas,  15. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  the  appellant 
against  P.  H.  Shook,  county  judge  of  Bexar  County,  D.  M.  Poor,  D.  A. 
Meyer,  Frank  Sommers  and  W.  C.  Kroeger,  County  Commissioners  of 
Bexar  County,  in  their  capacity  as  Board  of  Equalization,  and  John  A. 
Bitter,  as  tax  collector  of  said  county,  for  the  purpose  of  obtaining  a  de- 
cree against  the  five  parties  first  named,  in  their  capacity  of  such  Board 
of  Equalization,  to  set  aside,  annul  and  declare  void  an  order  alleged  to 
have  been  made  by  said  county  judge  and  county  commissioners  adding 
to  the  sum  of  money  assessed  by  the  tax  assessor  of  Bexar  County  for 
State  and  county  taxes  the  further  sum  of  $230,000,  and  assessing  such 
additional  sum  for  such  taxes  against  the  plaintiff ;  and  against  John  A. 
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Bitter  for  an  injunction  restraining  him  from  collecting  the  taxes  al- 
leged to  have  been  assessed  upon  said  additional  sum  of  money. 

Exceptions  were  interposed  by  defendants  to  plaintiff's  first  amended 
petition,  and,  upon  his  declining  further  to  amend,  final  judgment  was 
entered  dismissing  his  petition  and  denying  him  tiie  relief  prayed  for. 
From  which  judgment  this  appeal  is  prosecuted. 

Plaintiff's  first  amended  petition  is  as  follows : 

^'In  this  cause  now  comes  the  plaintiff,  leave  of  the  court  first  being 
had  and  obtained,  and  files  this  his  first  amended  original  petition  in  lieu 
of  his  original  petition  filed  herein  on  January  15, 1908,  and  for  amend- 
ment doth  say : 

^Tirst:  That  plaintiff  resides  in  the  city  of  San  Antonio,  in  Bexar 
County,  Texas;  that  the  defendants  are  all  citizens  of  the  county  of 
Bexar  and  State  of  Texas,  and  reside  therein ;  that  P.  H.  Shook  is  county 
Judge  of  Bexar  County,  Texas,  and  that  D.  M.  Poor,  D.  A.  Meyer,  Prank 
Sommers  and  W.  C.  Kroeger  are  County  Commissioners  of  said  Bexar 
County,  Texas,  and,  together  with  said  county  judge,  constitute  the  Com> 
missioners  Court  of  said  Bexar  County,  Texas ;  that  John  A.  Bitter  is  the 
tax  collector  of  Bexar  County,  Texas. 

^'Second:  That  plaintiff  has  for  a  long  time  resided  in  the  city  of 
San  Antonio,  Bexar  County,  Texas,  and  has  conducted  a  business  under 
the  name  of  D.  Sullivan  &  Company,  a  partnership  composed  of  plaintiff 
D.  Sullivan  and  W.  C.  Sullivan,  and  has  heretofore,  and  up  to  and  in- 
cluding the  year  1907,  always  rendered  all  property  owned  by  him,  as 
well  as  the  property  of  D.  Sullivan  &  Co.,  for  assessment  for  taxes  in  the 
name  of  D.  Sullivan  &  Company,  and  for  the  year  1907,  acting  by  J.  C. 
Sullivan,  rendered  all  his  property  for  assessment  for  taxes  to  Albert 
y.  Huth,  assessor  of  Bexar  County,  State  of  Texas;  said  rendition  for 
assessment  being  made  on  or  about  the  24th  day  of  April,  A.  D.  1907, 
and  was  accepted  by  said  Albert  V.  Huth,  so  plaintiff  is  reliably  informed 
and  believes. 

''Third:  That  thereafter,  the  exact  date  of  which  is  not  known  to 
plaintiff,  the  said  Albert  V.  Huth,  tax  assessor  of  Bexar  County,  assessed 
to  this  plaintiff  individually,  on  the  unrendered  rolls,  the  sum  of  twenty 
thousand  ($20,000)  dollars  under  the  head  ''money  on  hand,  credits, 
etc. ;"  that  said  assessor,  in  making  said  assessment,  knew,  and  had  known 
for  a  number  of  years,  that  all  of  plaintiff's  property  had  been  assessed 
in  the  name  of  D.  Sullivan  &  Company,  and  in  the  rendition  of  property 
in  the  name  of  D.  Sullivan  &  Company  there  had  been  assessed  to  said 
D.  Sullivan  &  Company  the  sum  of  twenty-five  thousand  ($25,000)  dol- 
lars, amount  of  moneys  on  hand  or  on  deposit  in  or  out  of  the  State  with 
banks,  trust  companies,  corporations,  firms  or  individuals,  and  subject 
to  order  by  check  or  draft,  including  certificates  of  deposit,  January  1, 
1907,  subject  to  taxation,  which  assessment  plaintiff  is  reliably  informed 
and  believes  had  been  accepted  by  the  said  Albert  V.  Huth. 

"Fourth:  That  thereafter  the  said  Commissioners  Court  assembled 
as  a  Board  of  Equalization,  as  required  and  authorized  by  law  so  to  do, 
and  thereafter,  on  August  22,  1907,  said  Board  of  Equalization  added  to 
said  assessment  made  by  the  said  Albert  V.  Huth,  of  unrendered  property 
of  twenty  thousand  ($20,000)  dollars,  the  sum  of  two  hundred  and  thirty 
thousand  ($230,000)  dollars;  that  under  and  by  virtue  of  the  laws  of  the 
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State  of  Texas  the  said  Board  of  Equalization  has  not  now,  and  did  not 
have  at  the  time  of  the  addition  to  said  assessment^  authority  to  add  to 
or  take  from  an  assessment  made  by  the  assessor  or  an  individual  ac- 
cepted by  the  assessor  any  property,  their  rights  and  duties  under  the  law 
being  confined  to  the  raising  or  decreasiog  of  values  of  property  already 
assessed;  that  in  adding  said  sum  of  two  hundred  and  thirty  thousand 
($230^000)  dollars  to  said  assessment  so  made  by  the  said  Albert  V. 
Huth^  the  said  Board  of  Equalization,  aside  from  acting  without  author- 
ity of  law,  acted  capriciously  and  arbitrarily,  without  seeking  or  obtain- 
ing any  evidence  to  support  their  action. 

'Tifth:  And  plaintiff  would  further  aver  that  said  assessment  is 
void,  for  this :  That  there  is  no  description  of  the  property  attempted 
to  be  assessed,  and  no  statement  as  to  how  much  money  and  how  much 
credits  were  so  assessed,  and  what  the  *et  cetera*  in  said  assessments  mean. 

'^Sixth :  That  the  rate  of  taxation  fixed  by  the  said  county  and  State 
for  the  year  1907  is,  and  was,  72^  cents  on  each  one  hundred  dollars  of 
assessed  valuation;  that  the  amount  of  the  tax,  both  State  and  county, 
on  the  $20,000  so  assessed  by  the  said  Albert  V.  Huth,  tax  assessor,  is 
$145 ;  that  the  amount  of  the  tax  unlawfully  added  to  plaintiff's  assess- 
ment by  said  Commissioners  Court  is,  and  was,  the  sum  of  $1,667.50. 

"Seventh:  Plaintiff  would  further  aver  that  he  has  tendered  to  the 
said  John  A.  Bitter,  tax  collector  of  Bexar  County,  the  sum  of  $145,  the 
amount  of  taxes  due  on  the  assessment  of  $20,000  so  made  by  the  said 
Albert  Y.  Huth,  but  that  the  said  Bitter  has  refused  and  still  refuses  to 
accept  the  same,  and  which  said  amount  he  has  deposited,  and  now  de- 
posits, as  a  continuing  tender  in  the  registry  of  this  court. 

'Eighth :  Plaintiff  would  further  aver  that,  under  the  law,  unless 
said  taxes  are  paid  on  or  before  January  31,  1908,  the  same  become  in 
default,  and  a  penalty  of  ten  percent  will  be  added  thereto;  and  that,  in 
addition  thereto,  the  said  collector  is  authorized  to  seize  and  sell  plain- 
tiff's property  in  satisfaction  of  said  unlawful  taxes,  and  in  addition 
thereto  he  is  reliably  informed  and  believes  that  it  is  made  the  duty  of 
the  county  attorney  to  institute  suit  to  collect  the  same,  which  would 
greatly  harass  and  embarrass  plaintiff,  and  cause  him  to  expend  large 
sums  of  money  in  the  defense  thereof;  that  by  reason  thereof  he  has  no 
adequate  remedy  at  law  to  protect  himself  from  the  unlawful  and  capri- 
cious action  of  said  Commissioners  Court  in  adding  to  the  said  assessment 
so  made  by  said  Huth  the  said  sum  of  $230,000. 

'therefore,  premises  considered,  plaintiff  prays  that  the  order  of  said 
Commissioners  Court,  sitting  as  a  Board  of  Equalization,  in  adding  to 
said  assessment  the  said  sum  of  $230,000,  be  declared  void,  and  for  your 
Honor's  most  gracious  writ  of  injunction,  to  compel  the  said  John  A. 
Bitter,  tax  collector,  to  accept  the  said  amount  of  $145,  paid  into  court, 
in  full  of  his  taxes  for  the  year  1907,  and  perpetually  enjoining  him  from 
collecting  the  said  sum  of  $1,667.50  increase  of  taxes  caused  by  the  void 
order  of  said  Board  as  aforesaid,  and  for  costs,  and  general  and  special  re- 
lief." 

The  defendants'  exceptions  to  the  petition  are  as  follows : 

"First :  Now  come  the  defendants  in  the  above  entitled  and  numbered 
cause,  and  except  to  plaintiff's  first  amended  original  petition  filed  here- 
in, and  say  that  the  same  is  in?nfTicient  in  law,  and  that  the  facts  therein 
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stated  are  inBniBcient  to  entitle  plaintiff  to  the  relief  prayed  for,  no  valid 
ground  for  the  exercise  of  the  equitable  jurisdiction  of  this  court  by  the 
writ  of  injunction  prayed  for  being  alleged ;  and  further,  because  the  al- 
legations in  plaintiff's  petition  contained  do  not  constitute  a  cause  of 
action  against  these  defendants.  Wherefore,  defendants  pray  judgment 
of  this  court  as  to  the  sufBciency  of  said  petition  to  entitle  plaintiff  to  the 
relief  prayed  for. 

^^Second :  And,  should  the  foregoing  demurrer  be  overruled,  then  these 
defendants  deny  each  and  every  allegation  in  plaintiff's  first  amended  pe- 
tition contained.    And  of  this  they  put  themselves  upon  the  country." 

We  are  of  the  opinion  that  the  court  erred  in  sustaining  the  exceptions 
and  dismissing  plaintiff's  petition.  The  Commissioners  Court,  sitting 
as  a  Board  of  Equalization,  has  no  power  under  the  laws  to  assess  prop- 
erty for  taxes.  The  authority  to  assess  property,  save  in  exceptional 
cases,  is  vested  in  the  assessor  of  taxes  of  the  several  counties  of  the 
State,  and  the  method  of  making  such  assessments  is  plainly  pointed  out 
by  statute.    See  title  CIV,  ch.  3,  Bevised  Statutes  of  1895. 

'^An  assessment,  of  necessity,  involves  at  least  two  things,  to  wit:  A 
listing  of  the  property  to  be  taxed  in  some  form,  and  an  estimation  of  the 
sums  which  are  to  be  a  guide  in  the  apportionment  of  the  tax."  Cooley 
on  Taxation  (4th  ed.),  596.  An  assessment  by  the  properly  constituted 
authority  is  absolutely  essential  to  support  a  tax.  Qalusha  v.  Wendt,  111 
Iowa,  604;  87  N.  W.,  612;  Judy  v.  National  Bank,  110  K  W.,  608.  In 
the  absence  of  a  statute  authorizing  it,  a  board  of  equalization  can  not 
assess  property  not  listed  and  valued  by  the  assessor.  1  Cooley  on  Taxa- 
tion, 76-7.  In  this  State,  such  board  ^%as  no  power  to  add  to  the  rolls 
property  not  previously  assessed  or  to  take  from  them  property  which 
they  embrace."  See  article  5124,  Bevised  Statutes  of  1895,  as  amended 
by  Acts  of  1907,  p.  459 ;  Davis  v.  Burnett,  77  Texas,  4 ;  Galveston  Couniy 
V.  Galveston  Gas  Co.,  72  Texas,  509 ;  San  Antonio  St.  By.  v.  City  of  San 
Antonio,  22  Texas  Civ.  App.,  341 ;  1  Cooley  on  Taxation,  777. 

The  addition  and  assessment  of  the  $230,000  by  the  Board  of  Equali- 
zation was  absolutely  void,  and  it  was  not  necessary  for  the  plaintiff  to 
show  that  he  had  applied  to  such  board  for  relief  in  order  to  have  such 
illegal  assessment  annulled  and  the  collection  of  the  tax  enjoined.  Davis 
V.  Burnett,  77  Texas,  4;  Court  v,  O'Connor,  65  Texas,  334;  George  v. 
Dean,  47  Texas,  73 ;  Waco  Nat.  Bank  v.  Bogers,  51  Texas,  606 ;  South- 
western Tel.  &  T.  Co.  V.  City  of  San  Antonio,  32  Texas  Civ.  App.,  101 ; 
Johnson  v.  Holland,  17  Texas  Civ.  App.,  201 ;  Schmidt  v.  Galveston,  H. 
&  S.  A.  By.  Co.,  24  S.  W.,  547;  2  Cooley  on  Taxation,  1414;  High  on 
Inj.,  sec.  494. 

Where  the  facts  alleged  in  a  petition  show  that  the  plaintiff  is  entitled 
to  the  equitable  relief  prayed  for,  it  is  not  necessary  for  him  to  allege 
that  he  has  no  adequate  remedy  at  law,  for  this  is  merely  a  conclusion 
drawn  from  the  matters  pleaded. 

The  judgment  of  the  District  Court  is  reversed  and  the  cause  re- 
manded! 

Reversed  and  remanded. 
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Nona  Mills  Cohpant  et  al.  v.  Artmbs  Winoatb  et  al. 

Decided  October  14,  1908. 

Iw — Jiidg»— Diiqualiileatioii. 

Article  4,  section  14,  of  the  Constitution  of  1845  provides  that,  ''No  judge 
shall  sit  in  any  case  wherein  he  may  be  interested."  The  acts  of  a  judge  m 
a  case  where  he  is  subject  to  any  of  the  disqualifications  mentioned  in  the 
Constitution,  are  void. 

S. — Same — Orden  in  Probate. 

A  sale  of  a  land  certificate  by  a  ffuardian  to  the  judge  of  the  court  who 
ordered,  approved  and  confirmed  the  sale,  is  void.  And  the  fact  that  the  ju(^ 
was  not  disqualified  when  he  granted  the  order  to  sell,  and  that  a  different 
judge  who  was  not  disqualified  approved  the  guardian's  final  account  wherein 
the  sale  was  referred  to,  would  not  alter  the  case. 

8. — Constitution — ^Bnle  of  Constmotioa. 

A  Constitution  is  not  to  be  interpreted  on  narrow  or  technical  principles, 
but  liberally  and  on  broad  general  lines,  in  order  that  it  may  accomplish  the 
objects  of  its  establishment  and  carry  out  the  principles  of  government. 

Appeal  from  the  District  Court  of  Hardin  County.  Tried  below  be- 
fore Hon.  L.  B.  Hightower. 

Oreer,  Minor  &  Miller,  Smith,  Crawford  &  Sonfield,  Taliaferro  &  Nail, 
W.  W.  Cruse  and  John  L.  Little,  for  appellants. — ^That  the  trial  court 
erred  in  its  conclusions  of  law  that  the  heirs  of  William  Wingate  should 
recover  the  land  in  controversy,  cited :  Const,  of  Texas  of  1845,  art.  V, 
sec.  14;  17  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  p.  735;  Newcome 
V.  Light,  68  Texas,  146;  Qlavecke  v.  Tijirina,  24  Texas,  670;  Mc^ar- 
lane  y.  Clark,  39  Mich.,  44  (33  Am.  Bep.,  346) ;  (the  above  authorities 
relate  to  the  question  of  disqualification;)  Whitaker  v.  Thayer,  86  S. 
W.,  364 ;  Berryman  v.  Biddle,  107  S.  W.,  922 ;  Peters  v.  Catpn,  6  Texas, 
659;  Neill  v.  Cody,  26  Texas,  289;  Pendleton  v.  Shaw,  18  Texas  Civ. 
App.,  439;  Bobertson  v.  Johnson,  57  Texas,  62;  Moody  v.  Butler,  63 
Texas,  210;  Corley  v.  Anderson,  5  Texas  Civ.  App.,  213;  Simmons  v. 
Blanchard,  46  Texas,  266;  Erhard  v.  Bass,  54  Texas,  97;  Sypert  v.  Mc- 
Cowen,  28  Texas,  635;  Ferguson  v.  Templeton,  32  S.  W.,  148;  Qal- 
braith  v.  Howard,  11  Texas  Civ.  App.,  230;  Dooley  v.  Montgomery,  72 
Texas,  429. 

CHreers  &  Nail,  D.  Edward  Oreer  and  0.  P.  Dougherty,  for  appellees. 
— ^A  judgment,  order  or  decree  made  by  a  judge  of  a  court  in  a  cause 
in  which  he  is  interested,  in  violation  of  section  14  of  article  4  of  the 
Constitution  of  1845,  is  not  merely  voidable,  but  is  absolutely  void,  and 
can  be  collaterally  attacked  at  any  time.  Constitution  of  1845,  art.  4, 
sec.  14;  Black  on  Judgments,  sec.  266;  Freeman  on  Judgments,  sec. 
146;  Chambers  v.  Hodges,  23  Texas,  104;  Templeton  v.  Giddings,  12 
S.  W.,  851;  Burks  v.  Bennett,  62  Texas,  277;  Frieburg  v.  Isbell,  25  S. 
W.,  98o. 

Where  property  of  an  estate  under  the  control  of  the  Probate  Court 
is  sold  by  an  administrator  or  guardian  to  the  presiding  judge  of  said 
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oonrty  under  and  by  virtue  of  an  order  of  sak  made  by  said  judge,  the 
judge  is  disqualified  to  take  the  title  to  such  property  at  such  sale,  and 
the  order  of  sale  and  the  sale  are  parts  of  one  transaction,  and  the  order 
of  sale,  as  well  as  the  sale,  is  void.  Frieburg  v.  Isbell,  25  S.  W.,  988; 
Livingston  v.  Cochran,  33  Ark.,  295;  Halsey  v.  Jones,  25  S.  W^  697; 
Halsey  v.  Jones,  86  Texas,  488. 

It  is  not  the  oflSoe  of  an  order  of  confirmation  of  a  judicial  sale  to 
render  a  void  sale  valid,  and  it  is  beyond  the  power  of  a  court  to  vali- 
date a  void  sale  by  an  order  of  confirmation  where  the  invalidiiy  of  a 
sale  is  shown  by  the  record,  and  this  is  especially  true  where  the  sale  is 
void  for  want  of  power  in  the  officer  making  the  sale.  Bose  v.  Newman, 
26  Texas,  131;  Staflford  v.  Harris,  82  Texas,  178;  Ball  v.  Collins,  5 
S.  W.,  622 ;  Teague  v.  Swasey,  102  S.  W.,  458. 

It  is  necessary  to  the  validity  of  an  administrator's  or  guardian's 
sale  of  property  of  an  estate  under  the  control  of  the  Probate  Court 
that  the  sale  be  confirmed  by  an  order  of  confirmation  made  by  such 
court,  and  those  decisions  holding  that  the  approval  of  the  final  account 
of  an  administrator  or  guardian  is  sufficient  are  purely  dicta.  Bev. 
Stats.,  art.  2675;  Harrison  v.  Hgner,  74  Texas,  86;  Swenson  v.  Seale, 
28  S.  W.,  143 ;  Harris  v.  Brower,  8  Texas  Civ.  App.,  649. 

NEILL,  Associate  Justice. — ^This  appeal  is  from  a  judgment  ren- 
dered in  favor  of  appellees  against  appellants  for  two  surveys  of  land 
located  by  virtue  of  a  certificate  for  one-third  of  a  league  issued  to  the 
heirs  of  William  Wingate.  The  appellees  claim  as  and  through  the 
heirs  of  William  Wingate,  and  the  appellants  through  a  purported 
guardian's  sale  of  the  certificate.  If  audi  sale  was  valid,  appellants  are 
entitled  to  recover  the  land  in  controversy.  If  the  sale  was  void  the 
judgment  must  be  affirmed. 

The  uncontroverted  facts,  which  were  found  by  the  court,  who  tried 
the  case  without  a  jury,  are,  in  substance,  as  follows:  On  February  2, 
1868,  Isaiah  Junker,  county  judge  of  Jefferson  County,  Texas,  entered 
an  order  in  said  court,  while  sitting  for  probate  and  other  like  purposes, 
appointing  Tabitha  Wingate  guardian  of  the  estate  of  the  minor  chil- 
dren of  William  Wingate,  to  whom,  as  decedent's  heirs,  the  certificate 
referred  to  was  issued.  Tabitha  duly  qualified  as  guardian  of  the  estate 
of  said  minors  under  said  appointment,  and  on  February  the  6th  an  in- 
ventory and  appraisement  of  the  estate,  showing  that  the  certificate  in 
question  was  the  only  property  of  said  estate,  was  duly  filed.  This  in- 
ventory and  appraisement  was  approved  by  said  court  on  February  23, 
18^8.  On  the  same  day,  upon  a  proper  application,  it  was  ordered  by 
said  court  that  the  guardian  of  the  estate,  after  giving  lawful  notice  of 
the  time  and  place  of  sale,  should,  on  Tuesday,  the  11th  day  of  March, 
1858,  at  the  courthouse  door  in  the  town  of  Beaumont,  between  the 
hours  prescribed  by  law,  sell  at  public  sale  to  the  highest  bidder,  for 
one-half  cash  and  the  balance  on  a  credit  of  twelve  months,  with  lien 
note  and  approved  personal  security,  all  the  rights  title  and  interest  of 
the  said  minors  in  and  to  said  one-third  league  certificate.  On  March 
29,  1858,  the  guardian  of  the  estate  filed  in  said  court  her  report  of  sale, 
addressed  to  Isaiah  Junker,  Chief  Justice  of  Jefferson  County,  which 
is  as  follows : 
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'^The  tmdersigned,  Tabitha  Wingate,  guardian  of  the  minor  heirs  of 
William  Wingate,  deceased,  in  accordance  with  your  order  and  the  law 
in  such  case  made  and  provided,  on  the  11th  day  of  March,  1858,  made 
the  sale  of  the  headright  certificate  of  said  decedent  and  returns  the 
following  account:  L  Junker  bought  the  said  certificate  No.  5091- 
6092  for  1,476  acres,  at  fifty  cents  per  acre.  .  .  .  $738/'  On  the  same 
day  an  order  was  entered  by  said  court  approving  and  confirming  this  re- 
port or  account  of  sale,  and  the  guardian  ordered  to  execute  the  necessary 
deed  to  the  purchaser.  Whereupon,  a  deed  bearing  date  the  29th  of  March, 
1858,  reciting  the  order  of  sale,  the  report  of  sale  and  the  order  of  the 
court  confirming  the  same,  was  executed  by  Tabitha  Wingate,  as  guard- 
ian of  the  heirs  of  William  Wingate,  deceased,  to  Isaiah  Jimker,  who 
was,  during  all  of  said  probate  proceedings.  Chief  Justice  and  County 
Judge  of  JefEerson  County,  Texas,  and  who  presided  as  such  judge  over 
said  court,  and  as  judge  thereof  granted  all  the  orders  above  mentioned 
affecting  the  sale  of  tiie  certificate.  Isaiah  Junker  lived  in  Jefferson 
County,  Texas,  from  1849  nntil  1870,  the  date  of  his  death. 

On  January  29,  1861,  Mrs.  Wingate  filed  in  the  County  Court  her 
final  account  as  guardian  of  the  estate  of  the  Wingate  minors,  in  which 
she  debits  and  credits  herself  as  follows: 

'T)r.: 

^^To  amount  derived  from  sale  of  land  certificate,  as  per  ac- 
count of  sale,  one-half  cash,  and  balance  in  six  months  from 
date  thereof $738.00 

'interest  thereon  from  the  date  of  the  receipt  thereof  at  ten 
percent,  to  this  date,  about 191.00 


$929.00 
"Or. : 

^^y  the  maintenance  and  support  of  my  five  wards  above 
mentioned,  six  years  and  a  half  after  the  death  of  my  said  hus- 
band, Wm.  Wingate,  and  to  the  present  time,  at  about  $3.00 
each  per  month $1,170.00 


Showing  a  balance  due  this  guardian  of $241.00'^ 

This  account  was  ordered  approved  and  the  guardian  discharged  by 
the  court  on  the  same  day,  A.  J.  Ward  then  being  the  judge  of  said 
court. 

Upon  these  undisputed  facts  the  only  question  of  law  to  be  determined 
is:  Was  the  sale  of  the  certificate  made  by  the  guardian  of  minors  to 
Isaiah  Junker,  the  judge  of  the  court,  who  ordered,  approved  and  con- 
firmed the  sale,  void  ?  This  was  answered  in  the  affirmative  by  the  trial 
court,  and  we  have  no  doubt  as  to  the  correctness  of  its  decision. 

Article  4,  section  14,  of  the  Constitution  of  1845,  provides  that :  ''No 
judge  shall  sit  in  any  case  wherein  he  may  be  interested.^'  It  has  been 
xiniiormly  held  in  this  State  that  the  acts  of  the  judge,  in  a  case  where 
he  is  snbject  to  any  of  the  disqualifications  mentioned  in  the  Constitu- 
tion, are  void.  Chambers  v.  Hodges,  23  Texas,  104;  Newcomb  v.  Light, 
68  TejBB,  141 ;  Templeton  v.  Giddings,  12  S.  W.,  851 ;  Andrews  v.  Beck, 
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23  Texas,  455;  Burks  v.  Bennett,  62  Texas,  277;  Gains  v.  Barr,  60 
Texas,  676;  Jouett  v.  Giinn,  13  Texas  Civ.  App.,  84;  Johnson  v.  John- 
son, 89  S.  W.,  1104. 

It  is,  however,  conceded  by  the  appellants  that  the  order  of  confirma- 
tion of  the  sale  of  the  certificate  by  the  judge  of  the  court,  who  purchased 
it,  was  void  by  reason  of  the  constitutional  inhibition.  But  their  in- 
sistence is  that,  notwithstanding  its  invalidity,  he  not  being  disqualified 
when  the  order  of  sale  was  granted,  such  order  was  valid,  and  that  he 
did  not  become  disqualified  until  he  became  the  purchaser  at  the  sale 
which  he  had  ordered;  and  that,  therefore,  the  sale  to  him  was  valid, 
and  the  approval  of  the  guardian^s  final  account  by  another  judge  was, 
in  effect,  a  confirmation  of  the  sale.  This  contention,  in  our  opinion,  is 
founded  upon  such  a  narrow  construction  of  the  constitutional  inhibi- 
tion against  a  judge  sitting  in  a  case  wherein  he  ^^may  be  interested" 
as  would,  in  many  cases,  thwart  its  obvious  purpose. 

It  is  a  canon  of  construction  that  ^^A  constitution  is  not  to  be  inter- 
preted on  narrow  or  technical  principles,  but  liberally,  and  on  broad, 
general  lines,  in  order  that  it  may  accomplish  the  objects  of  its  estab- 
lishment and  carry  out  the  great  principles  of  government.'*  Black  on 
Interpretation  of  Laws,  13. 

The  constitutional  inhibition  in  question  is  but  a  reiteration  of  the 
ancient  maxim,  "Nemo  debit  esse  judex  in  propria  sua  causa,'*  which 
is  translated  in  the  language  of,  and  has  its  place  in,  the  laws  of  eveiy 
civilized  nation  in  the  world.  It  is  so  deeply  imbedded  in  the  human 
breast  as  to  place  beyond  contemplation  a  determination  by  a  judge  of 
his  own  case  or  any  case  in  which  he  may  be  interested. 

Judge  Junker,  having  purchased  the  certificate  at  the  sale  made  by  a 
guardian  on  an  order  made  by  himself,  ipso  facto  became  interested  in 
the  matter  of  guardianship  pending  before  him;  his  title  to  the  prop- 
erty depended  upon  the  validity  of  the  order  of  sale,  which  might  have 
become  the  subject  of  review  during  the  pendency  of  the  matter  of 
guardianship  of  the  estate,  and  by  his  purchase  he  precluded  himself 
from  passing  upon  any  question  that  might  have  afterwards  been  raised 
as  to  the  validity  of  the  order  which  was  the  origin  of  his  claim  to  the 

Property.  Prom  this  it  seems  to  us  that  the  order  of  sale  should  not,  as 
etween  him  and  the  wards  of  the  guardian,  be  held  to  be  of  such  valid- 
ity as  would  support  the  sale  of  the  property  to  him.  But  on  the  con- 
trary, it  should  b(B  adjudged  of  no  effect  whatever  when  invoked  by  him 
or  those  claiming  under  him.  Besides,  we  think  that  a  judge  is  in- 
capable of  purchasing  at  a  sale  the  validity  of  which  he  must,  in  his  of- 
ficial capacity,  pass  upon.  Frieburg  v.  Isbell,  25  S.  W.,  988;  Halsev  v. 
Jones,  25  S.  W.,  697;  Livingston  v.  Cochran,  33  Ark.,  295;  Walton  v. 
Torrey,  Harr.  Ch.,  259. 

But  be  this  as  it  may,  the  confirmation  of  the  sale,  which  was  essen- 
tial to  its  validity,  by  the  judge  who  purchased  the  certificate,  was,  by 
reason  of  his  interest,  unquestionably  void,  as  was  the  deed  to  him  by  the 
guardian,  reciting  the  sale  and  confirmation.  No  title  having  passed 
by  the  deed  based  upon  the  void  order  of  confirmation,  neither  lapse 
of  time  nor  any  subsequent  proceedings  in  the  matter  of  guardianship 
could  inspire  it  with  vitality.    It  was  "as  dead  as  a  door  nail'*  when  it 
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was  delivered  to  Judge  Junker^  and  could  afterwards  be  no  more  gal- 
vanized into  life  than  a  corpse. 

All  the  cases  cited  by  appellants  in  their  brief,  as  well  as  any  others 
known  to  us,  to  sustain  their  contention  that  the  order  of  January  29, 
1861,  approving  the  guardian's  final  report,  was  in  effect  a  confirmation 
of  the  sale  by  the  guardian  of  the  certificate  to  Junker,  rest  upon  the 
presumption  that,  where  the  record  is  shown  to  be  lost  or  fails  to  recite 
an  order  essential  to  the  validity  of  a  sale,  such  an  order  was  duly  made. 
But  here  we  have  a  case  where  the  record  shows  upon  its  face,  in  con- 
nection with  the  undisputed  facts,  that  the  judge  who  confirmed  the 
sale  of  the  certificate  was  the  purchaser  thereof.  This  excludes  any  pre- 
sumption of  a  valid  order  of  confirmation,  but  shows  indubitably  its 
invalidity. 

There  is  no  error  in  the  judgment,  and  it  is  a£Bnned. 

Affirmed. 

Writ  of  error  refused. 


P.  E.  MoMahon  v.  BoDEBics  McDonald  et  al. 

Decided  October  14,  1908. 

1. — 'Dttd — ^Execntion — Circumstantial  Evidence— Question  for  Jury. 

Where,  in  trespass  to  try  title,  defendant  claims  under  a  deed  allesed  to 
be  lost  or  destroyed  and  relies  on  circumstantial  evidence  to  prove  the  existence 
and  execution  of  the  deed,  a  question  of  fact  is  thereby  raised  which  should 
be  submitted  to  and  passed  upon  by  the  jury.  The  court  should  not  pass  upon 
the  legal  effect  of  the  evidence. 

8. — Same — ^Beoitals  in  Other  Deeds. 

The  recitals  in  an  ancient  deed  as  to  the  chain  of  title  under  which  the 
vendor  holds,  is  admissible  in  evidence  as  a  circumstance  tending  to  prove  the 
existence  of  a  deed  in  such  chain  of  title  which  is  alleged  to  be  lost  or  destroyed 
and  which  can  not,  idfter  due  search,  be  found. 

3. — Same — ^lost  Deed — ^Evidence. 

Upon  the  issue  of  the  existence  and  execution  of  a  lost  deed,  evidence  con- 
sidered, and  held  sufficient  to  support  the  finding  of  the  jury  that  such  deed 
had  been  executed. 

4. — ^Deed  of  Assignment — ^Effect. 

A  deed  of  assignment  by  a  debtor  for  the  benefit  of  his  creditors  will  pass 
to  the  assignee  all  the  property  owned  by  the  debtor  whether  the  same  be  suffi- 
ciently described  or  not. 

Appeal  from  the  District  Court  of  Liberty  County.  Tried  below  be- 
fore Hon.  L.  B.  Hightower. 

Baldwin  &  Christian,  for  appellant. — The  trial  court  committed  a 
fundamental  error  in  submitting  this  case  to  the  jury,  for  the  reason 
that  the  evidence  adduced  upon  the  trial  was  all  documentary,  and  ad- 
mitted facts.  It  was,  therefore,  the  duty  of  the  trial  court  to  pass  upon 
the  legal  effect  of  the  same,  and  to  direct  such  a  verdict  for  the  plaintiff 
or  defendants  as,  from  this  documentary  and  undisputed  evidence,  they 
were  entitled  to.  Sayles'  Rev.  Stats.,  arts.  1293  and  1316;  Ivey  v.  Wil- 
liams, 78  Texas,  685;  Hunnicutt  v.  State,  75  Texas,  233;  Anderson  v. 
Nuckles,  34  S.  W.,  680;  Morris  v.  Travelera*  Ins.  Co.,  43  S.  W.,  898  j 


614  Texas  Civil  Appsals  Beports,  Vol.  61.         {Odoher, 

Edwards  v.  Barwise^  69  Tezas^  84 ;  Cook  y.  Dennis,  61  Tezaa,  246 ;  Eddy 
V.  Bosley,  34  Texas  Civ.  App.,  116. 

Becitals  in  deeds  can  only  bind  parties  and  privies  thereto,  and,  as  to 
third  persons,  such  recitals  are  hearsay  and  self-serving  declarations. 
Hemdon  v.  Davenport,  76  Texas,  462;  Halbert  v.  DeBode,  15  Texas 
Civ.  App.,  630;  Tapp  v.  Corey,  64  Texas,  694;  McCoy  v.  Pease,  17 
Texas  Civ.  App.,  306;  Hart  v.  Meredith,  27  Texas  Civ.  App.,  271; 
Greenleaf  on  Evidence,  sec.  23,  and  note  thereto ;  13  Cyclopedia  of  Law 
and  Procedure,  pp.  Ill  and  112. 

The  trial  court  erred  in  giving  to  the  jury  special  charge  number 
two  asked  by  defendants,  which  said  special  charge  is  as  follows,  to  wit : 
^^I  charge  you  that,  if  you  find  the  evidence  leads  to  the  conclusion  that 
a  conveyance  from  Isaiah  S.  Fields  to  Bosena  Menard  for  the  land  de- 
scribed in  the  deed  from  the  trustees  of  Allen,  Poole  &  Company  to  W. 
P.  Ballinger,  might  have  been  executed,  and  that  its  existence  would 
be  a  solution  of  the  difficulties  arising  from  its  nonproduction,  then  your 
verdict  will  be  for  the  defendant  as  follows :  ^e,  the  jury,  find  for  the 
defendant,'  because  the  same  is  upon  the  weight  of  the  evidence.  Mis- 
souri, K.  &  T.  By.  Co.  V.  Kemp,  30  S.  W.,  1117;  Missouri  Pac.  Ry.  Co. 
V.  Bartlett,  81  Texas,  44;  Baines  v.  Ullmann,  71  Texas,  637;  Emerson 
V.  Mills,  83  Texas,  388;  Davidson  v.  Wallingford,  88  Texas,  624;  Stooka- 
buiy  V.  Swan,  86  Texas,  663. 

L.  B,  Moody,  for  appellees. — ^The  court  did  not  err  in  admitting  in 
evidence  the  recitals  contained  in  the  deed  from  Allen,  Poole  &  Com- 
pany, by  assignees,  to  William  P.  Ballinger,  nor  in  admitting  in  evi- 
dence that  portion  of  the  inventory  of  the  estate  of  Ballinger  mention- 
ing the  land  in  controversy,  because  the  same  were  admissible  as  cir- 
cumstances from  which  the  jury  would  be  authorized  to  infer  that  the 
land  had  been  conveyed  by  Fields  to  Menard.  Hirsch  v.  Patton,  108  S. 
W.,  1016;  Brewer  v.  Cochran,  46  Texas  Civ.  App.,  179;  Harrison  v. 
Fryar,  8  Texas  Civ.  App.,  624 ;  Grayson  v.  Lofland,  21  Texas  Civ.  App., 
603 ;  Garner  v.  Lasker,  71  Texas,  431 ;  Baldwin  v.  Goldfrank.  88  Texas, 
267;  Texas  Tram  &  Lumber  Co.  v.  Gwin,  62  S.  W.,  112;  Grant  v.  Sear- 
cy, 36  S.  W.,  861 ;  Bounds  v.  Little,  76  Texas,  320. 

FLY,  Associate  Justice. — ^This  is  an  action  of  trespass  to  try  title 
to  663  acres  of  land,  a  part  of  the  Isaiah  S.  Fields  survey.  The  cause 
was  tried  by  jury,  and  resulted  in  a  verdict  and  judgment  for  appellees 
for  the  land. 

It  was  proved  that  a  league  of  land  had  been  granted  to  Isaiah  Fields 
and  his  wife,  Sarah  Fields,  and  that  the  land  in  controversy  is  a  part  of 
that  grant.  They  died  leaving  six  heirs,  and  appellant  claims  the  land 
through  deeds  from  some  of  those  heirs  or  their  children,  and  proved 
title  to  a  portion  of  the  land  unless  there  was  evidence  that  the  land 
had  been  sold  by  Isaiah  and  Sarah  Fields.  This  was  the  claim  of  ap- 
pellees, and  they  relied  on  circumstances  to  prove  it,  being  unable  to 
produce  a  deed  from  the  original  grantors,  or  a  deed  from  their  vendee 
to  Allen,  Poole  &  Co.,  through  whom  appellees  claim.  Attached  to  a 
deed  of  assignment  made  by  Allen,  Poole  &  Company  to  B.^A.  She}>- 
herd,  to  secure  their  creditors,  was  a  schedule  of  assets  in  which  appeared 
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640  acres  in  Liberty  County,  "patented  to  I.  S.  Fields,  conveyed  to  Al- 
len, Poole  &  Co/'  That  deed  was  recorded  on  October  2, 1874.  '^  In  July, 
1881,  a  deed  was  made  by  the  assignees  to  William  P.  Ballinger  con- 
veying 640  acres  of  land  out  of  the  I.  S.  Fields  survey,  describing  the 
640  acres  by  metes  and  bounds.  In  that  deed  it  was  recited  that  the 
land  conveyed  was  the  same  "conveyed  by  I.  S.  Fields  to  Hosina  Menard, 
by  deed  dated  May  15,  1849,  and  from  Emma  G.  Menard  to  Allen, 
Poole  &  Company  by  deed  dated  January  21,  1871.'*  The  records  of 
deeds  of  Liberty  County  were  destroyed  by  fire  in  the  year  1874.  Appel- 
lees used  due  diligence  in  searching  for  the  deeds  from  Isaiah  Fields  to 
Bosina  Menard  and  from  Emma  G.  Menard  to  Allen,  Poole  &  Com- 
pany, but  they  could  not  be  found.  Emma  G.  Menard  was  the  only 
child  of  Peter  and  Sosina  Menard,  and  when  they  died  she  inherited 
all  of  their  property.  The  evidence  showed^  without  contradiction,  that 
the  land  in  controversy  was  assessed  for  taxation  by  P.  Menard,  the  hus- 
band of  Bosina  Menard,  in  1854,  and  that  it  was  so  assessed  every  year 
from  that  time  by  said  P.  Menard  or  those  claiming  under  him,  indud- 
ing  appellees.  No  claim  was  shown  to  have  been  made  by  the  heirs  of 
Isaiah  Fields  to  the  land  until  January  19,  1906,  when  Tompkins,  their 
attorney  in  fact,  executed  a  deed  to  appellant  to  a  part  of  the  land.  The 
suit  was  instituted  on  January  26,  1907. 

The  court  instructed  the  jury  as  follows :  'TTou  are  charged  that,  un- 
less you  can  presume  a  deed  from  Isaiah  S.  Fields  to  Bosina  Menard, 
after  considering  and  weighing  all  the  relevant  facts  and  circumstances 
in  evidence  in  ti^s  case  and  applying  the  law  given  you  to  that  feature 
of  the  case,  then  you  are  charged  that  the  plaintiff  is  entitled-  to  recover 
all  the  land  in  controversy  except  the  one-fifth  (1-5)  interest  which  the 
plaintiff  admits  defendant  is  entitled  to,  and  the  proof  shows  such  in- 
terest was  conveyed  by  the  Stevens  heirs  through  their  attorney  in  fact, 
Silas  M.  Johnson,  to . 

'^ut  if,  following  the  instructions  hereinafter  given  you  as  applica- 
ble to  the  question  of  presumption  of  a  grant,  you  presume  Isaiah  S. 
Fields,  on  May  the  15th,  1849,  did  execute  a  deed  to  said  Bosina  Me- 
nard to  the  land  in  controversy,  then  your  verdict  should  be  for  the 
defendant.  And  in  determining  the  question  as  to  whether  or  not  the 
jury  can  presume  a  grant  from  Isaiah  S.  Fields  to  Bosina  Menard,  you 
will  consider  and  weigh  all  the  relevant  facts  and  circumstances  in  evi- 
dence, and  if  you  find  that  from  the  relevant  facts  and  circumstances 
in  evidence  it  is  more  reasonably  probable  that  Isaiah  S.  Fields  did,  on 
the  15th  day  of  May,  1849,  execute  a  deed  to  Bosina  Menard  to  the  land 
in  controversy  than  that  he  did  not  execute  such  a  deed,  then  the  jury 
are  at  liberty  to  presume  and  find  that  such  a  deed  was  executed.  But 
if  you  do  not  find  that  it  is  more  reasonably  probable  that  Isaiah  S. 
Fields  did  execute^  such  a  deed  than  that  he  did  not,  then  you  are  at  lib- 
erty to  presume  such  a  deed,  and  in  such  case  you  will  return  a  verdict 
for  the  plaintiff  for  all  the  land  sued  for  except  the  one-fifth  interest  of 
the  Stevens  heirs  which  is  admitted  to  be  in  the  defendant,  and  as  to 
which,  should  you  find  against  the  presumption  of  a  deed  from  Isaiah 
S.  Fields  to  Bosina  Menard,  you  will  return  a  verdict  for  the  defendant.'* 

It  is  claimed  by  appellant  that  the  court  committed  fundamental  er- 
ror in  submitting  the  case  to  the  jury  because  all  the  evidence  was  docu- 
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mentary,  and  it  was  the  duty  of  the  court  to  decide  as  to  the  l^al  effect 
of  the  evidence  and  instruct  a  verdict  for  one  party  or  the  other  in  con- 
sonance with  such  decision.  The  claim  can  not  be  sustained.  The  reci- 
tations in  the  deed  to  Ballinger  as  to  certain  transfers^  the  lack  of  evi- 
dence to  show  any  claim  to  tiie  land,  or  any  act  of  ownership  by  those 
under  whom  appellant  claims  from  1849  until  1906,  the  assessment  of 
the  property  for  taxation  by  those  under  whom  appellees  claim  continu- 
ously from  1852  to  the  tinie  of  trial,  constituted  circumstances  that  were 
sufficient- to  raise  the  issue  as  to  whether  the  original  grantees  conveyed 
the  land  to  Bosina  Menard,  and  the  issue  was  properly  submitted  to  the 
jury. 

The  objection  to  the  admission  in  evidence  of  the  deed  of  assignment 
made  by  Allen,  Poole  &  Co.,  and  the  assignees'  deed  to  W.  P.  Ballinger, 
and  the  chain  of  title  thereunder  to  appellees,  on  the  ground  that^  no 
deed  being  shown  from  the  origiual  grantees  to  anyone  under  whom  ap- 
pellees claimed,  the  whole  of  the  evidence  was  inadmissible,  can  not  be 
sustained.  As  before  stated,  there  were  circumstances  tending  to  indi- 
cate that  a  deed  had  been  made  by  Isaiah  S.  Fields  to  Eosina  Menard, 
as  recited  in  the  deed  by  the  assignees  to  W.  P.  Ballinger,  and  the  court 
properly  allowed  all  the  facts  to  go  before  the  jury.  The  deed  contain- 
ing the  recitations  in  question  was  twenty-six  years  old,  and  the  recitals 
were  admissible  as  a  circumstance  which,  taken  with  other  circumstances, 
might  show  that  the  original  grantees  of  the  land  had  parted  with  the 
title.  That  the  execution  of  a  deed  may  be  established  by  circumstances 
is  the  settled  doctrine  in  this  State.  Bounds  v.  Little,  75  Texas,  316; 
Walker  v.  Caradine,  78  Texas,  489 ;  Sydnor  v.  Texas  Sav.  &  Beal  Est. 
Ass'n,  42  Texas  Civ.  App.,  138;  Hirsch  v.  Patton  (Texas  Civ.  App.), 
108  S.  W.,  1015. 

The  case  of  Brewer  v.  Cochran,  45  Texas  Civ,  App.,  179,  is  very  simi- 
lar to  this,  and  the  court  discussed  the  facts  as  follows :  ^The  circum- 
stances relied  upon  were  open  and  notorious  assertion  and  claim  of  own- 
ership by  Roberts  and  those  claiming  under  him  from  the  date  of  Rob- 
erts^ deeds,  in  1869,  down  to  the  present  time,  together  with  payment 
of  taxes.  No  actual  possession  was  shown  in  any  of  the  parties,  plain- 
tiffs or  defendant  or  his  vendors,  but  it  was  shown  that  the  land  was 
wild  and  unimproved  land.**  There  were  recitals  in  Roberts*  deeds  to 
the  effect  that  the  land  had  been  conveyed  by  parties  owning  to  other 
parties,  and  the  court,  after  discussing  the  effect  of  successive  transfers, 
as  tending  to  show  claim  of  title  to  the  land  for  many  years,  said :  ''The 
recitals  in  the  deed  admitted  in  evidence  go  only  a  step  further,  and 
show  a  claim  by  Roberts  that  he  had  title  from  a  certain  source,  the  exe- 
cution of  the  deeds  in  and  of  itself  showing  a  claim  of  title.  The  re- 
citals were  not  offered  or  admitted  as  direct  evidence  of  execution  of  the 
recited  deeds,  but  only  as  a  circumstance  showing  a  claim  by  Roberts 
made  as  early  as  1869,  nearly  forty  years  ago,  as  explanatory  of  his  claim 
of  title  in  himself,  that  the  Brewers  had  conveyed  it  to  him.**  The  re- 
citals were  held  to  be  proper  evidence,  and  the  judgment  was  affirmed, 
and  a  writ  of  error  refused  by  the  Supreme  Court. 

The  court  did  not  err  in  admitting  in  evidence  the  schedule  of  prop- 
erty attached  to  the  deed  of  assignment.  The  description  of  the  land 
therein  may  have  been  vague  and  uncertain,  but  if  Allen,  Poole  &  Co. 
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owned  any  land  in  the  Fields  grant  it  passed  by  the  deed  to  the  as- 
signees, whether  it  was  sufficiency  described  or  not. 

The  charge  of  the  court  is  not  open  to  the  criticisms  urged  against  it 
under  the  fifth  and  sixth  assignments  of  error. 

The  second  special  charge  given  by  the  court  was  not  on  the  weight 
of  the  evidence,  and  was  not  calculated  to  mislead  the  jury. 

No  error  has  been  indicated  by  appellant  necessitating  a  reversal  of 
the  judgment,  and  it  is  therefore  afimned. 

Affirmed. 

Writ  of  error  refused. 


Maj^giako  Ariola  et  al.  v.  L.  Newkan. 

Decided  October  14,  1908. 
1.— Deed — CertliLcate  of  Acknowledgineiit. 

A  certificate  of  acknowledgment  to  a  deed  dated  in  1882,  by  a  proper  offi- 
cer, which,  besides  the  formal  parts,  simply  states  that  the  grantor  appeared 
before  the  officer  "and  acknowledged  the  execution  of  the  annexed  deed,"  is  suffi- 
cient proof  of  its  execution  and  to  admit  the  same  to  record.  It  is  not  neces- 
sary that  the  certificate  should  state  that  the  erantor  acknowledged  that  he 
executed  the  deed  "for  the  purposes  and  considerations  therein  expressed." 

8. — ^Appeal — ^Assignment  of  Error. 

An  appellant  will  be  confined  upon  appeal  to  the  precise  objection  to  evi- 
dence specified  in  the  proposition  under  an  assignment  of  error  based  upon  the 
admission  of  evidence. 

8. — ^Deed — ^Acknowledgment — ^Aet  of  1907. 

'A  defective  acknowledgment  to  a  deed  is  cured  by  the  Act  of  the  30th 
Liegislature  (Gen.  Laws,  1907,  page  308)  so  far  as  an  adverse  claimant  of 
the  land  is  concerned,  when  the  deed  has  been  on  record  for  ten  years  prior 
to  the  assertion  of  such  adverse  claim,  and  this,  though  possession  was  taken 
under  the  adverse  claim  prior  to  the  enactment  pf  said  statute.  There  can  be 
no  constitutional  objection  to  the  enactment  of  a  retroactive  rule  of  evidence. 

Appeal  from  the  District  Court  of  Nacogdoches  County.  Tried  be- 
low before  Hon.  James  I.  Perkins. 

Ingrdham,  Middlebrook  &  Hodges,  for  appellants. — ^The  court  erred 
in  permitting  the  plaintiff  to  introduce  in  evidence,  over  defendant's  ob- 
jection, a  deed  from  N.  Buckland  and  wife  to  Newman  Brothers  and 
Rivet,  dated  November  16,  1881,  filed  for  record  January  22,  1882,  for 
the  land  involved  in  this  suit,  because  the  deed  had  not  been  properly 
acknowledged  and  was  improperly  recorded,  the  acknowledgment  being: 
*'The  State  of  Indiana,  county  of  Noble.  Before  me,  Thos.  L.  Graves, 
a  notary  public  in  and  for  said  county,  this  16th  day  of  November,  1881, 
N.  Buckland  and  Mary  L.  Buckland  acknowledged  the  execution  of  the 
annexed  deed.  Witness  my  hand,  etc.  Thos.  L.  Graves,  notary  pub- 
lie.''  Sayles'  Civ.  Stats.,  arts.  4620  and  4621 ;  McKie  v.  Anderson,  78 
Texas,  207;  Frost  v.  Erath  Cattle  Co.,  81  Texas,  510;  Threadgill  v. 
Bickerstaflf,  7  Texas  Civ.  App.,  406 ;  Davidson  v.  Wallingford,  88  Texas, 
619;  Sowers  v.  Peterson,  59  Texas,  219;  Butler  v.  Brown,  77  Texas, 
342;  Stephens  v.  Motl,  81  Texas,  115;  Moores  v.  Linney,  2  Texas  Civ. 
App.,  293 ;  Thompson  v.  Johnson,  84  Texas,  548. 

The  undisputed  facts  in  this  case  being  that  defendants  had  a  deed 
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to  the  land  in  controversy,  dated  December  13,  1906,  duly  recorded  in 
Nacogdoches  County ;  that  they  immediately  went  into  possession  of  ilie 
land  under  it  and  lived  upon  it  from  then  until  the  day  of  the  trial  of 
this  cause;  that  the  amendment  to  article  2312,  by  chapter  165,  of  the 
Acts  of  the  Thirtieth  Legislature,  p.  308,  did  not  go  into  effect  until 
July  12,  1907 ;  that  this  suit  was  filed  June  20,  1907 ;  a  construction  of 
said  amendment  in  this  cause  that  makes  it  apply  to  the  record  of  the 
three  deeds  questioned  in  this  cause  (no  proof  of  their  execution  being 
offered  except  their  record,  under  the  defective  acknowledgments,  at- 
tached to  each  of  them)  is  to  give  said  amendment  a  retroactive  and 
retrospective  effect,  and  such  construction  is  unconstitutional  and  er- 
roneous. Const.,  art.  1,  sec.  16;  Bockwall  Co.  v.  Kaufman  Co.,  691 
Texas,  172;  Orr  v.  Bhine,  45  Texas,  352;  Bender  v.  Crawford,  33  Texas, 
750 ;  Sherwood  v.  Flemming,  25  Texas,  428 ;  Martin  v.  State,  22  Texas, 
214;  DeCordova  v.  Qalveston,  4  Texas,  470;  Sutherland  v.  DeLieon,  1 
Texas,  304. 

Oeo.  H.  Matthews  and  Blount  &  Oarrison,  for  appellee. 

JAMES,  Chief  Justice. — ^This  action  is  in  trespass  to  try  title.  The 
facts  are  these :  The  land  was  patented  to  Wm.  Goins  as  assignee.  His 
administrator  conveyed  to  Geo.  Clevinger  in  1860.  Clevinger,  in  1872» 
conveyed  to  H.  C.  Hancock.  Hancoc&s  administrator  conveyed  to  N. 
Buckland  in  1880.  Following  this  the  plaintiff's  chain  of  title  consists 
of  a  deed  from  N.  Buckland  and  wife  to  Newman  Brothers  &  Rivit  in 
1881 ;  deed  from  Albert  A.  Bivit  and  wife  to  J.  C.  and  L.  Newman  in 
1881,  and  deed  from  J.  C.  Newman  and  wife  to  L.  Newman,  the  plain- 
tiff, in  1882.  The  members  of  the  firm  of  Newman  Brothers  &  Rivit 
were  shown  to  have  been  J.  C.  Newman,  L.  Newman  and  A.  Rivit. 

The  defendants  took  possession  of  the  land  about  December  16,  1906, 
on  which  date  a  deed  was  executed  by  Ben  Lazarine  to  defendants,  and 
defendants  have  been  in  possession  ever  since.  This  action  was  filed  in 
June,  1907. 

The  deeds  from  Clevinger  down  to  plaintiff,  as  introduced,  were  from 
the  records,  they  having  been  recorded  over  ten  years  prior  to  the  entry 
and  deed  of  defendants,  and  to  three  of  these,  as  proper  evidence,  ap- 
pellants complain  in  their  brief.  The  assignments  of  error  question  the 
sufficiency  of  the  acknowledgments  to  three  of  the  deeds,  and  also  ques- 
tion the  applicability  of  article  2312,  Bevised  Statutes,  as  amended  by 
the  Thirtieth  Legislature  (Acts  of  1907,  p.  308)  to  them,  as  permitting 
such  evidence,  inasmuch  as  defendants  had  entered  into  possession  of  the 
land  before  suit  was  brought,  and  their  claim  so  asserted  was  adverse 
and  inconsistent  to  the  one  evidenced  by  said  instruments  in  the  sense 
of  the  Act.  They  also  assert  that,  to  construe  said  statute  as  applying 
to  said  three  deeds,  is  to  give  it  a  retroactive  effect,  which  is  unconstitu- 
tional, the  Act  having  been  passed  after  defendants  had  taken  posses- 
sion of  the  land  under  their  deed  from  Lazarine. 

We  will  consider  first  the  assignments  which  go  to  the  acknowledg- 
ments. Under  them  there  is  a  single  proposition  to  which  appellants 
should  be  confined,  and  which  we  copy : 

^A  deed  is  not  properly  acknowledged,  and  is  improperly  admitted 
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to  lecord^  when  executed  by  a  man  and  wife^  nnless  the  man  acknowl- 
edges, in  substance,  that  he  executed  the  same  for  the  purposes  and  con- 
siderations therein  expressed;  and  if  the  wife  acknowledged  it,  the  same 
must  show  her  privy  examination  and  explanation  of  the  instrument  to 
her,  and  that  she,  understanding  it,  voluntarily  signed  the  same  for  the 
purposes  and  consideration  therein  expressed  as  her  act  and  deed,  and 
that  she  did  not  wish  t6  retract  it.*' 

The  first  deed  which  is  dealt  with  by  the  brief,  through  the  above 
proposition,  is  that  from  N.  Buckland  and  wife  to  Newman  Brothers  & 
Eivit.  The  objection  or  proposition,  so  far  as  it  relates  to  N.  Buck- 
land,  is  that  his  acknowledgment  should  have  shown  that  he  executed 
the  instrument  for  the  purposes  and  consideration  therein  expressed. 
This  objection  is  not  valid.  Butler  v.  Brown,  77  Texas,  342.  So  far 
as  it  relates  to  Mrs.  Buckland,  the  proposition  is  immaterial  to  the  title, 
for  her  signature  appears  not  to  have  been  essential  to  a  conveyance  of 
the  land. 

The  second  of  said  deeds  is  that  from  Albert  A.  Bivit  and  wife  to 
J.  C.  and  L.  Newman.  What  is  above  stated  applies  equally  to  this,  the 
proposition  being  the  same,  and  also  to  the  third,  which  is  the  deed  from 
J,  C.  Newman  and  wife  to  L.  Newman. 

If  the  said  acknowledgments  should  be  defective  in  any  other  par- 
ticular appellants  are  not  entitled  to  have  them  considered  here,  as  they 
are  confined  to  a  consideration  of  the  propositions  they  make.  When 
tested  by  the  proposition  the  acknowledgments  do  not  show  defective 
registration. 

We  are  also  of  opinion,  from  the  fact  that  said  instruments  had  been 
actually  recorded  for  a  period  of  ten  years  prior  to  defendants^  asser- 
tion of  title  (prior  both  to  the  execution  of  the  isolated  deed  from  Liaza- 
rine  to  defendants  and  to  defendants'  entry),  the  acknowledgments,  in 
so  far  as  they  appear  to  have  been  required  for  purposes  of  conveyance 
and  registration,  to  wit,  those  of  the  husband,  were  cured  by  said  Act, 
if  defective ;  and  further,  that  no  constitutional  right  of  defendants  was 
affected  by  the  enactment  of  such  rule  of  evidence. 

Affirmed, 
Writ  of  error  refused. 


Bedland  Fbuit  Company  v.  H.  H.  Sakgbnt. 

Decided  October  16,  1908. 

1* — ^Ulegal  Contract — ^Fandamental  Error. 

If  the  contract  pleaded  and  sued  on  is  illegal  because  prohibited  by  the 
laws  of  the  State  against  trusts  and  monopolies,  a  recovery  by  plaintiff  pre- 
sents fundamental  error,  which  may  be  availed  of  in  any  stage  of  the  proceed- 
ings, and  is  not  waived  by  defendant  failing  to  call  his  demurrer  to  the  atten- 
tion of  the  court  and  have  action  thereon. 

2. — ^Tmsti — ^Inducing  Persons  to  Trade. 

An  agreement  by  A.  to  endeavor  to  induce  his  employes  to  trade  with  B. 
is  not  obnoxious  to  the  statute  prohibiting  trusts  and  monopolies  ( Act  of  March 
31,  1903,  Laws,  28th  Leg.,  p.  119). 

8^ — Zmsta  and  XonopoUeB — ^Blght  to  Sell  Goods  on  Premises. 

The  statute  prohibiting  contracts  creating  trusts  or  monopolies  is  violated 
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only  by  a  restriction  of  such  business  competition  as  a  person  has  a  right  un- 
der the  laws  of  the  State  to  engage  in;  the  right  to  sell  goods  on  certain  premiaes 
is  derived  from  the  owner  thereof;  and  his  contract  giving  it  to  one  person 
only  is  not  illegal. 

4. — Same— Caiei  Dlsouiied. 

Ft.  Worth  &  D.  C.  Ry.  Co.  y.  State,  00  Tezaa,  34;  and  Lewis  ▼.  Weather- 
ford,  M.  W.  &  N.  W.  Ry.  Co.,  36  Texas  Civ.  App.,  48,  followed;  Texas  &  P.  Coal 
Co.  V.  Lawson,  80  Texas,  304,  distinguished. 

5. — ^Pleading. 

A  petition  seeking  damages  for  violation  of  a  contract  giving  plaintiff  the 
exclusive  right  to  sell  goods  on  defendant's  premises  considered  and  held  suffi- 
cient. 

6. — Statement  of  Vaott. 

Questions  concerning  the  slfficiency  of  evidence  are  not  ocmsidered  in  the 
absence  of  a  proper  statement  of  facts,  a  copy  instead  of  the  original  being 
sent  up  in  disregard  of  the  law.  (Act  of  May  25,  1007,  Laws  30th  Leg.,  lat 
Called  Session,  p.  600.) 

Appeal  from  the  District  Court  of  Harrison  Gonnty.  Tried  below  be- 
fore Hon.  W.  C.  Buford. 

Jno.  M.  Scott,  for  appellant. — An  objection  that  the  contract  sued  on 
is  void  will  be  considered  on  general  demurrer,  though  not  specially 
pleaded.  Fuqua  v.  Pabst  Brewing  Co.,  90  Texas,  301 ;  Texas  and  Pac. 
Coal  Co.  V.  Lawson,  89  Texas,  394;  Texas  Brewing  Co.  v.  Templeton. 
90  Texas,  277;  Missouri,  K.  &  T.  Ey.  v.  Chenault,  92  Texas,  604. 

As  applied  to  the  facts  in  this  case,  a  ^Hrusf^  is  a  combination  of 
capital,  skill  or  acts  by  two  or  more  persons,  to  create  or  carry  out  re- 
striction in  trade;  to  prevent  or  lessen  competition  in  the  sale  or  pur- 
chase of  merchandise,  produce  or  commodities,  and  any  contract  or 
agreement  creating  such  combination  is  absolutely  Toid,  and  not  en- 
forcible  in  law  or  equity.  Ch.  94,  sec.  1,  p.  119,  Acts  of  the  Twenty- 
eighth  Legislature,  1903;  Texas  &  Pac.  Coal  Co.  v.  Lawson,  89  Texas, 
394,  and  authorities  above  cited. 

No  principle  is  more  firmly  established  than  that  remote  and  specula- 
tive damages  can  not  be  recovered  on  account  of  a  breach  of  contract, 
when  that  breach  is  unmixed  with  the  elements  of  fraud.  Jones  v. 
George,  56  Texas,  153;  Voorhees  v.  Fry,  62  S.  W.,  680;  Missouri,  K.  & 
T.  By.  V.  Wise,  3  Texas  Civ.  App.,  461-2 ;  Crouch  v.  Osborn,  23  S.  W., 
937-8 ;  Elmendorf  v.  Classen,  92  Texas,  477 ;  CoucH  v.  Parker,  1  Texas 
Civ.  App.,  193 ;  Waco  Tap  Ry.  v.  Shirley,  46  Texas,  372 ;  Sabine,  etc., 
Ry.  Co.  V.  Joachimi,  68  Texas,  460. 

A  contract  by  two  or  more  persons,  firms  or  corporations  combining 
their  capital,  skill  or  acts,  to  create  or  carry  out  restrictions  in  trade  or 
to  prevent  or  lessen  competition  in  the  sale  or  purchase  of  merchandise, 
produce  or  commodities,  is  a  trust  within  the  meaning  of  our  statutes, 
and  therefore  void,  and  no  action  can  be  founded  thereon.  Ch.  94,  sec. 
1,  p.  119,  Acts  of  the  Twenty-eighth  Legislature,  1903;  Texas  &  Pac. 
Coal  Co.  V.  Lawson,  89  Texas,  394;  Fuqua  v.  Pabst  Brewing  Co^  90 
Texas,  301 ;  Texas  Brewing  Co.  v.  Templeton,  90  Texas,  277. 

Scott  &  Lane,  for  appellee. 
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HODGES,  Associate  Justice. — The  appellee  recovered  a  judgment 
in  the  court  below  against  the  appellant  for  damages  on  account  of  the 
alleged  breach  of  a  contract  theretofore  made  and  entered  into  between 
the  parties.  The  allegations  in  the  appellee  Sargent's  petition  are  sub- 
stantially as  follows :  That  the  appellee  and  one  £.  L.  Harper,  who  was 
superintendent  and  manager  for  the  appellant  company,  entered  into  the 
following  written  contract: 

**The  State  of  Texas,  county  of  Harrison. 

"September  4,  1905. 
"This  agreement  made  and  entered  into  between  E.  L.  Harper,  super- 
intendent of  the  Bedlands  Fruit  Company,  of  the  first  part,  and  H.  B. 
Sargent,  of  the  second  part,  witnesseth:  That  the  said  E.  L.  Harper, 
superintendent,  for  and  under  instructions  of  said  company,  and  in  and 
for  the  consideration  of  five  percent  on  all  sales  of  goods  made  by  the 
said  H.  R.  Sargent,  the  second  party,  on  the  premises  of  the  said  com- 
pany, does  agree  for  the  said  H.  R.  Sargent  to  erect  a  store  house  on 
their  premises,  and  to  conduct  a  general  merchandise  business,  and  the 
company  will  endeavor  to  give  the  said  H.  R.  Sargent  their  trade  from 
the  said  plantation,  and  will  give  no  other  rights  on  the  premises  to 
other  parties  for  the  sale  of  merchandise.  The  said  H.  R.  Sargent  shall 
sell  no  whisky  or  other  intoxicating  drinks  on  the  premises  of  said 
company.  The  said  Sargent  shall  have  the  right  to  removal  of  said 
store  house  and  the  right  to  sell  same.  The  said  company  acquires  no 
claim  or  title  to  said  store  house  building,  and  the  said  Sargent  no  rights 
on  premises,  only  so  far  as  terms  of  the  agreement. 

"E.  L.  Harper, 
"Supt.  Bedlands  Fruit  Company. 

'TB.  R.  Sargent.^' 

It  is  alleged  that  this  contract  was  to  last  five  years ;  that  in  pursu- 
ance thereof  the  appellee,  plaintiff  below,  did  erect  a  store  house  at  an 
expense  of  $750,  and  put  therein  a  stock  of  goods  which,  it  is  claimed, 
was  worth  at  the  time  of  the  alleged  breach  from  $700  to  $1,000;  and 
that  the  reasonable  profits  which  he  would  realize  from  the  sale  of  those 
goods  would  have  been  $4100  per  year;  that  but  for  the  contract  afore- 
said he  would  not  have  erected  the  house  nor  bought  the  stock  of  goods ; 
that  the  appellant  company  broke  the  contract  it  had  thus  entered  into 
by  throwing  the  trade  of  the  plantation  to  others  and  allowing  others  to 
erect  a  store  house  on  its  premises ;  that  on  account  of  the  breach  of  the 
said  contract  by  the  appellant  company  the  appellee's  trade,  and  the 
profits  therefrom,  which,  he  says,  would  have  amounted  to  $5,000,  left 
him.  Appellee  also  alleges  that  this  house  was  rendered  valueless  to 
him,  except  to  the  extent  of  what  it  would  be  worth  in  lumber,  which 
was  estimated  at  $50;  that  his  goods  deteriorated  to  the  extent  of  $750 
on  account  of  being  left  on  his  hands.  He  sues  to  recover  the  aggregate 
sum  of  $6,450. 

The  defendant  answered  by  a  general  demurrer,  general  denial  and 
specially,  that  appellee  breached  the  contract  by  selling  intoxicating 
liquors  on  the  premises,  and  in  not  paying  over  the  five  percent  com- 
missions provided  for  in  the  contract. 
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The  case  was  submitted  to  the  court  without  a  jury,  and  a  judgment 
rendered  in  favor  of  the  appellee  for  the  sum  of  $240.  From  that  judg- 
ment this  appeal  is  prosecuted. 

There  are  five  assignments  of  error  in  the  record,  two  of  which  assail 
the  refusal  of  the  court  to  sustain  the  appellant's  general  demurrer. 
The  remaining  three  attack  the  grounds  upon  which  the  court  predi- 
cated its  judgment  in  matters  of  uicts. 

The  first  question  that  presents  itself  for  our  consideration  is,  whether 
or  not  the  contract,  as  pleaded  by  the  appellee,  is  void  by  reason  of  be- 
ing in  conflict  with  the  provisions  of  what  is  known  as  the  anti-trust 
law  of  the  State. 

The  first  error  assigned  complains  of  the  refusal  of  the  court  to  sus- 
tain the  general  demurrer  interposed  by  the  appellant  in  the  trial  be- 
low. It  appears  that  the  general  demurrer  was  filed,  but  not  called  to 
the  attention  of  the  trial  court,  and  was  not  passed  on.  The  reason 
urged  in  the  appellant's  brief  as  grounds  upon  which  the  court  should 
have  sustained  its  general  demurrer  is  that  the  contract  sued  upon  and 
set  out  in  the  appellee's  original  petition  shows  upon  its  face  that  it  is 
in  violation  of  the  law  of  this  State  prohibiting  the  formation  of  trusts 
and  monopolies.  If  the  appellee's  cause  of  action  as  stated  shows  that 
he  is  undertaking  to  recover  damages  for  the  breach  of  an  illegal  con- 
tract, then  the  objection  may  be  made  at  any  stage  of  the  proceedings. 
The  objection  goes  to  the  substance  of  the  petition,  and  the  error,  if  it 
exists,  is  fundamental.  Grant  v.  Whittlesy,  42  Texas,  320;  !Nbrris  v. 
Logan,  94  S.  W.,  123 ;  Schuster  v.  Fredenthal,  74  Texas,  55 ;  11  S.  W.. 
1051 ;  Alamo  Ins.  Co.  v.  Davis,  46  S.  W.,  605 ;  6  Amer.  &  Eng.  Ency. 
Plead  &  Prac,  380. 

The  question  then  is :  Do  fhe  terms  of  the  contract  sued  on  violate 
the  anti-trust  statute?  The  provisions  of  the  contract  pointed  out  as 
being  obnoxious  to  that  statute  are  those  by  which  Sargent  is  given  the 
exclusive  right  to  sell  goods  on  the  appellant's  premises,  and  by  which 
appellant  bound  itself  to  endeavor  to  induce  its  employes  to  trade  with 
Sargent.  In  the  Acts  of  1903,  p.  119,  a  trust  is  de&ied  as  ^^A  combina- 
tion of  capital,  skill  or  acts  by  two  or  more  persons  •  .  .  for  either, 
any  or  all  of  the  following  purposes:  (1)  To  create,  or  which  may  tend 
to  create,  or  carry  out  restrictions  in  trade  or  commerce,  or  aids  to  com- 
merce, or  in  the  preparation  of  any  product  for  market  or  transporta- 
tion, or  to  create  or  carry  out  restrictions  in  the  free  pursuit  of  any 
business  authorized  or  permitted  by  the  law  of  this  State."  An  under- 
taking on  the  part  of  the  appellant  to  endeavor  to  induce  its  employes 
to  trade  with  the  appellee  could  not  be  regarded  as  any  violation  of  law, 
and  the  vice,  if  any,  in  the  contract  must  be  that  portion  which  gives 
to  the  appellee  the  exclusive  right  to  sell  goods  on  the  appellant's  prem- 
ises. If  this  is  in  violation  of  the  anti-ti*ust  statute,  then  the  assign- 
ment should  be  sustained,  otherwise  it  should  be  overruled. 

We  do  not  think  it  was  the  purpose  of  the  statute  to  prevent  the  making 
of  exclusive  contracts  of  any  kind  whatever.  Such  an  inhibition  would 
be  productive  of  a  greater  evil  than  that  which  the  law  attempts  to 
remedy.  The  business  competition  which  can  not  be  restricted  is  that 
which,  under  the  **laws  of  the  State,  a  person  is  permitted  or  authorized" 
to  engage  in.    The  privilege  of  selling  goods  upon  the  premises  of  an- 
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other  is  not  derived  from  the  laws  of  the  State,  but  from  the  consent  of 
the  owner.  Fort  Worth  &  D.  C.  By.  Co.  v.  State,  99  Texas,  34 ;  Lewis 
V.  Weatherford,  M.  W.  &  N.  W.  Ry.  Co.,  36  Texas  Civ.  App.,  48.  In  the 
first  case  cited  above  a  contract  had  been  entered  into  between  the  rail- 
way company  and  the  Pullman  Company,  by  the  terms  of  which  the 
latter  was  given  the  exclusive  right  of  furnishing  the  railway  company 
sleeping  cars  on  all  of  its  lines  for  the  term  of  fifteen  years.  In  an  opin- 
ion holding  that  this  contract  did  not  violate  the  anti-trust  statute,  the 
court  said:  "Waiving  the  fact  that,  at  the  time  the  law  of  1903  was  en- 
acted, there  was  no  other  person  or  company  engaged  in  the  like  busi- 
ness in  Texas,  we  come  to  the  question :  Did  the  railroad  company  have 
the  lawful  right  to  make  a  contract  with  the  Pullman  Company  whereby 
it  excluded  all  other  companies  for  fifteen  years  from  furnishing  to  the 
railroad  company  sleeping  cars  for  the  use  on  all  of  its  lines?  That 
question  suggests  this:  Did  all  sleeping-car  companies  have  a  right  to 
demand  of  the  railroad  company  to  haul  their  coaches  on  its  railroad? 
If  yea,  the  contract  restricted  the  free  pursuit  of  a  lawful  business,  and 
constitutes  a  trust  under  the  Act  of  1903;  otherwise  the  law  has  not 
been  violated  by  the  agreement.  .  .  .  This  contract  in  no  way  in- 
terfered with  the  rights  of  any  other  sleeping-car  company,  if  any  ex- 
isted, to  build  or  furnish  its  cars  to  other  railroads.  Neither  the  Pull- 
man nor  any  other  corporation  or  persons  had  a  right  to  have  sleeping 
cars  attached  to  the  passenger  trains  of  the  Ft.  Worth  &  Denver  City 
Bailroad  Company.  Therefore,  to  exclude  them  did  not  restrict  *the 
free  pursuit  of  any  business  authorized  or  permitted  by  law,'  because 
such  business  was  not  authorized  to  be  pursued  on  a  railroad  without 
the  consent  of  the  owner;  and,  since  no  such  business  right  existed,  it 
could  not  be  restricted.'* 

In  that  opinion  the  case  of  Lewis  v.  Ey.  Co.  is  cited  with  approval. 
In  the  latter  case  an  attack  was  made  on  the  contract  entered  into  be- 
tween the  railway  company  and  oi^e  Green,  by  which  the  latter  was 
given  the  exclusive  right  to  go  upon  the  train  of  the  railway  company 
and  solicit  the  transfer  of  baggage  from  passengers  riding  thereon. 
Lewis  and  his  employes  would  purchase  tickets,  board  the  passenger 
train  of  the  railway  company,  and  also  solicit  such  patronage  from  the 
railway  passengers.  The  railway  company  pought  to  enjoin  this  con- 
duct on  the  part  of  Lewis,  and  set  up  the  fact  that  it  had  contracted 
with  Green  that  he  should  have  this  exclusive  privilege.  This  feature 
of  the  contract  was  assailed  as  being  in  violation  of  the  anti-trust  stat- 
ute. The  court  held  otherwise,  and,  in  disposing  of  the  question,  used 
this  language:  "It  is,  we  think,  a  puflScient  answer  to  this  contention 
that  the  rule  or  regulation  of  appellees  by  which  Green  was  permitted 
to  solicit  the  patronage  of  its  passengers,  to  the  exclusion  of  appellant, 
did  not  'create  or  carry  out  restrictions  in  the  free  pursuit  of  any  busi- 
ness authorized  or  permitted  by  the  law  of  this  State,'  because  the  only 
restriction  imposed  is  with  respect  to  the  transaction  of  appellant's  busi- 
ness on  appellee's  passenger  trains,  which  he  is  nowhere  authorized  or 
permitted  by  the  law  of  this  State  to  engage  in.  It  is,  therefore,  not  a 
restriction  upon  the  free  pursuit  of  his  lawful  business.  In  the  sense 
that  the  regulation  prevents  appellant  from  securing  the  patronage  of 
appellant's  passengers,  it  may  be  said  to  be  a  restriction  upon  its  busi- 
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ne88.  But  the  least  reflection  will  show  that^  it  this  conatrnction 
of  the  law  were  to  be  adopted,  a  very  large  percent  of  the 
everyday  contracts  in  the  business  world,  such  as  those  of  leasing,  of 
agency,  of  service,  and  the  like,  would  be  reprobated — a  result  never 
dreamed  of  by  the  legislators  who  enacted  the  statute.  If  appellee  is  to 
be  denied  the  relief  prayed  for  it  must  be  upon  other  grounds  than  that 
asserted  in  this  assignment/' 

Applying  the  principles  approved  in  the  decisions  quoted  above,  we 
may  ask:  Were  any  restrictions  created  or  carried  out  in  tiie  contract 
under  consideration  against  the  free  pursuit  of  any  business  which  the 
law  gave  others  the  right  to  engage  in  ?  Did  others  have  the  right  un- 
der tiie  law  to  demand  of  the  appellant  that  they  be  permitted  to  sell 
goods  upon  its  premises?  The  right  to  sell  upon  the  premises  of  an- 
other is  not  given  by  law,  but  by  consent  of  the  owner.  The  latter  has 
the  right  to  say  who  shall  or  who  shall  not  use  his  premises  for  anj 
such  purpose.  The  right  to  give  an  exclusive  contract  for  the  purpose 
of  any  business  is  involved  in  every  lease. 

Our  attention  has  been  called  to  the  case  of  the  Texas  &  P.  Coal  Co. 
V.  Lawson,  89  Texas,  394.  The  appellant  urges  with  much  eamestnesB 
that  the  language  used  in  that  case  is  decisive  of  this.  We  do  not  agree 
with  that  contention.  While  there  is  some  language  used  in  the  opinion 
rendered  by  Justice  Denman  in  the  case  referred  to  which  tends  to  sap- 
port  the  appellant's  construction,  yet  the  facts  are  different,  and  that 
language  is  not  in  harmony  with  the  latter  decisions  of  our  Supreme 
Court  which  we  have  cited.  If  we  have  departed  from  the  ruling  of  the 
court  in  the  Lawson  case  we  think  our  action  is  justified,  not  only  by  the 
latter  expressions  of  the  Supreme  Court,  but  by  sound  reason  as  well. 
In  the  Lawson  case  the  contract  which  was  held  to  be  in  violation  of 
the  anti-trust  statute  was  more  far-reaching  than  the  one  here  under 
consideration.  Among  other  things,  the  coal  company,  the  owner  of  the 
premises,  bound  itself  not  to  engage  in  a  business  in  competition  with 
that  carried  on  by  Lawson.  It  tiius,  by  agreement,  deprived  itself  of  a 
right  given  by  law,  and  in  so  doing  restricted  competition  to  that  extent 
In  this  case  the  contract  is  susceptible  of  no  such  construction. 

The  second  assignment  of  error  is  overruled  because  we  do  not  think 
the  pleadings  were  subject  to  the  objections  urged.  They  were  suffi- 
cient to  constitute  a  cause  of  action,  however  defectively  this  may  have 
been  stated. 

The  remaining  assignments  of  error  involve  issues  of  fact  which  can 
not  be  considered  because  of  the  absence  of  a  statement  of  facts  such  as 
is  now  required  by  law.  The  transcript  contains  what  purports  to  be  a 
copy  of  the  statement  of  facts.  Under  the  law  as  it  now  exists,  in  all 
appeala  from  the  District  Court,  the  original  statement  of  facts  must 
be  sent  up  with  the  record.  Laws  of  1907,  p.  509 ;  Qarrison  v.  Bichards, 
107  S.  W.,  861. 

The  judgment  of  the  District  Court  is  affirmed* 

Affirmed. 


IQOS.']  Aki>bsws  y.  City  op  Beaumont.  625 

J.  H.  Andrews  v.  City  of  Beaumont  bt  al. 

Decided  October  17,  1908. 

1. — ^Liquor  Dealer — City  Charter — Saloon  Limiti. 

A  city  charter  gave  to  the  city  council  the  poivrer  to  prescribe  by  ordinanoe 
in  what  portion  of  the  city  saloons  or  other  places  for  retailing  intoxicating 
liquors  should  and  should  not  be  conducted,  and  to  provide  a  penalty  for  the 
violation  of  such  ordinance;  under  the  authority  thus  conferred  the  council 
passed  an  ordinance  prescribing  certain  territory  within  the  ci^  in  which  the 
business  of  selling  intoxicating  liquors  should  not  be  conducted,  providing  pen- 
alties for  a  violation  of  the  ordinance,  and  providing  further  that  the  ordi- 
nance should  not  be  so  construed  as  to  vitiate  any  valid  liquor  license  then  in 
force  within  the  city.  Held,  the  charter  provisions  and  the  ordinance  were  not 
in  conflict  with  or  repugnant  to  the  general  statute  known  as  the  ''Baskin- 
McGregor  Act/'  and  therefore  were  not  void. 

8. — Statutes,  General  and  Special — ^Repeal  by  Implication. 

It  is  well  settled  that  special  legislation  or  local  laws  are  not  repealed 
by  a  later  general  Act  unless  specially  mentioned  in  the  general  law,  or  such 
purpose  is  made  manifest  from  the  plain  provisions  of  the  general  law. 

8. — General  Statute— City  Charter — ^Delegation  of  Leg^iilative  Power. 

An  Act  of  the  Legislature  granting  to  a  city  the  power  to  fix  saloon  limits 
within  the  city,  is  not  subject  to  the  constitutional  objection  that  it  is  an  at- 
tempt on  the  part  of  the  IJegislature  to  delegate  its  power  to  suspend  a  general 
law. 

4. — ^Uqnor  Dealer — Saloon  Limits — City  Ordinance. 

The  fact  that  a  city  ordinance  fixing  saloon  limits  permits  each  licensee 
in  the  prohibited  territory  to  continue  the  sale  of  liq^uor  until  his  license  expired 
by  its  own  limitation,  did  not  unreasonably  discriminate  against  those  licensees 
whose  license  expired  sooner  than  others.  And  the  fact  that  the  dealers  in 
the  prohibited  territory  paid  less  for  their  license  than  those  within  the  saloon 
limits,  did  not  render  the  districting  ordinance  subject  to  the  objection  that 
it  imposed  unequal  taxation,  the  license  fee  being  fixed  by  a  separate  ordinance. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below  be- 
fore Hon.  L.  B.  Hightower,  Jr. 

Teagle  £  Conley,  for  appellant. — ^The  Saloon  Districting  Ordinance 
is  not  in  harmony  with  the  Baskin-McGregor  Act,  but  is  in  conflict 
therewith,  and  must  give  way.  Flood  v.  State,  19  Texas  Crim.  App., 
584 ;  Bonny  v.  State,  2  S.  W.,  886 ;  Ex  parte  Garza,  28  Texas  Crim.  App., 
382 ;  Leach  v.  State,  34  S.  W.,  124. 

When  the  city  of  Beaumont  undertook  to  exercise  the  power  granted 
in  its  charter  to  redistrict  the  saloon  traffic,  to  wit,  on  the  23d  day  of 
May,  A.  D.  1907,  the  Legislature,  by  the  passage  of  the  Baskin-Mc- 
Gregor Act,  had  already  provided  for  a  method  and  manner  of  prescrib- 
ing the  limits  and  portions  of  the  city  in  which  the  saloon  business 
should  be  conducted  and  carried  on.  Said  passage  of  the  said  ordinance, 
in  effect,  then  suspended,  set  aside  and  vacated  the  right  granted  under 
the  said  general  law,  and  the  same  is  therefore  in  conflict  with  section 
28,  article  1  of  Constitution,  which  provides :  "No  power  of  suspending 
laws  in  this  State  shall  be  exercised  except  by  the  Legislature.'*  Ex 
parte  Combs,  38  Texas  Crim.  Bep.,  648;  Burton  v.  Dupree,  19  Texas 
Civ.  App.,  275 ;  Arroyo  v.  State,  69  S.  W.,  503. 
Vol.  LI.  Civii— 40. 
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The  court  erred  in  rendering  judgment  against  appellant  and  in  le- 
f using  said  writ  of  mandamus,  for  the  reason  that  the  said  judgment  is 
contrary  to  the  law  and  the  evidence  in  this,  to  wit :  Said-  saloon  dis- 
tricting ordinance  unjustly  discriminates  against  the  relator,  and  the 
same  is  arbitrary  and  unreasonable.  State  ex  rel.  Oalle  v.  City  of  Nev 
Orleans,  67  L.  B.  A.,  70;  23  Cyc,  68,  and  note  88;  Bitchie  v.  People,  46 
Am.  St.,  315. 

The  court  erred  in  rendering  judgment  against  the  relator  and  in  re- 
fusing said  writ  of  mandamus,  for  the  reason  that  said  judgment  is 
contrary  to  the  law  and  evidence  in  this,  to  wit:  The  said  saloon  dis- 
tricting ordinance  is  unconstitutional  and  void,  because  the  force  and 
effect  of  same  makes  an  unequal  and  nonuniform  taxation  on  persons 
engaging  in  the  same  business  or  occupation.  Hoefling  v.  City  of  San 
Antonio,  85  Texas,  228;  Adair  v.  Bobinson,  26  S.  W.,  734;  Pullman  Co. 
▼.  State,  64  Texas,  274. 

Marvin  Scurloch  and  Smith,  Crawford  d  Sonfield,  for  appellee.— 
Where  the  provisions  of  a  general  law  are  repugnant  to  the  provisions 
of  a  previously  enacted  law  applicable  only  in  a  particular  locality,  the 
general  law  does  not  repeal  the  special  law  unless  such  repeal  is  ex- 
pressed or  an  implication  of  such  repeal  be  absolutely  necessary,  and  a 
general  repealing  clause  is  not  an  express  repeal  of  such  special  law. 
Laredo  v.  Martin,  52  Texas,  561;  ex  parte  Keith,  47  Texas  Crim. 
Bep.,  283 ;  ex  parte  Eimbrell,  47  Texas  Crim.  Bep.,  333 ;  State  v.  Ees- 
sells  (Mo.),  96  S.  W.,  497. 

McMEANS,  Absociatb  Jubtiob. — ^Appellant  J.  H.  Andreas  applied 
for  a  writ  of  mandamus  to  compel  the  appellee  City  of  Beaumont, 
through  its  tax  collector,  T.  C.  King,  to  issue  to  him  a  license  to  engage 
in  the  occupation  of  retail  liquor  dealer  at  a  place  without  the  limits 
prescribed  by  the  city  council  of  the  city  of  Beaumont  wherein  saloons 
and  grog-shops  could  be  conducted,  which  said  limits  were  prescribed 
by  ordinance  under  and  by  virtue  of  express  power  conferred  upon  the 
city  council  of  the  city  of  Beaumont  by  special  charter  granted  by  the 
Twenty-ninth  Le^lature. 

Appellant  alleged  compliance  by  him  with  all  the  requirements  of 
what  is  popularly  known  as  the  Baskin-McOregor  Act,  passed  by  the 
Thirtieth  Legislature,  regulating  the  sale  of  intoxicating  liquors;  the 
procurement  by  him  of  State  and  county  license  to  carry  on  the  busi- 
ness of  retail  liquor  dealer  without  said  limits;  the  refusal  of  T.  C. 
Kjng,  the  city  tax  collector,  to  issue  him  a  license  to  conduct  a  retail 
liquor  business  without  said  limits,  upon  tender  of  the  amount  of  occu- 
pation tax  assessed  by  the  city  council;  and  attacked  the  ordinance  in 
question  as  being  void  because  in  conflict  with  the  Baskin-McOregor 
Act. 

He  further  alleged,  in  effect,  that  the  city  council  of  the  city  of  Beau- 
mont, by  an  ordinance  adopted  May  7,  1907,  levied  an  annual  occupa- 
tion tax  of  $150  on  the  occupation  of  itetailing  spirituous  and  vinous 
liquors  in  said  city,  which  ordinance  was  amended  July  19, 1907,  where- 
in, in  conformity  to  the  Bsskin-McOregor  Act,  the  levy  was  increased 
to  $187.50 ;  that  the  saloon  districting  ordinance  specially  excepted  from 
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its  provisions  the  increase  of  occupation  taxes  upon  all  persons  engaged 
in  such  business  without  the  district,  there  being  several  persons  thus 
engaged,  and  as  to  them  the  annual  occupation  tax  of  $150  remained, 
and  that  the  ordinance  is  therefore  unconstitutional  and  void  because 
the  force  and  effect  of  same  results  in  unequal  and  nonuniform  taxation 
on  persons  engaged  in  the  same  occupation. 

He  further  alleged,  in  substance,  that,  under  the  terms  of  said  ordi- 
nance, all  licenses  held  by  persons  engaged  in  the  saloon  business  with- 
out the  district,  which  were  in  force  when  the  ordinance  went  into  effect, 
were  not  affected  thereby,  and  were  specially  excepted  therefrom;  that 
there  were  two  such  licenses  other  than  his  in  force  when  the  ordinance 
was  adopted,  one  of  which  would  not  expire  until  January,  1908,  and 
the  other  not  until  May,  1908  (appellant's  license  expired  August  6, 
1907),  and  that  by  the  terms  of  said  ordinance  the  anomaly  is  pre- 
sented of  permitting  two  retail  liquor  dealers  to  conduct  and  operate 
saloons  without  the  saloon  limits  for  six  and  ten  montlis  respectively 
after  his  license  had  expired,  and  his  right  to  conduct  his  business  with- 
out the  district  had  been  denied  him,  and  for  this  reason  the  ordinance 
discriminates  against  him,  is  arbitrary,  unreasonable  and  void. 

The  facts  alleged  in  the  application  were  substantially  proved.  The 
court,  after  hearing  the  evidence,  entered  judgment  refusing  to  grant 
the  mandamus  prayed  for,  and  from  that  judgment  appellant  has 
prosecuted  this  appeal. 

The  charter  of  the  city  of  Beaumont,  granted  by  the  Twenty-ninth 
Legislature  (Special  Laws  1905,  page  435),  provides  that  "The  city 
council  shall  have  the  right,  by  ordinance,  to  prescribe  in  what  portion 
of  the  city  of  Beaumont  saloons,  grog-shops  or  other  places  for  retailing 
intoxicating  liquors  shall  not  be  conducted,  and  provide  penalties  for 
violation  of  such  ordinance ;  provided  the  city  shall  not  have  the  right  to 
prohibit  such  business  in  the  whole  city.'' 

In  pursuance  of  the  authority  thus  conferred  by  the  charter,  the  city 
council  of  the  city  of  Beaumont  passed  an  ordinance  prescribing  certain 
territory  within  the  city  in  which  the  business  of  selling  intoxicating 
liquors  should  not  be  conducted,  providing  penalties  for  violations 
thereof,  and  providing  further  that  the  ordinance  "should  not  be  so  con- 
strued as  to  affect,  violate  or  vitiate  any  valid  liquor  or  beer  license  is- 
sued by  any  Federal,  State,  county  or  municipal  authorities  now  in  force 
within  the  limits  of  the  city.'*  Appellant,  at  the  time  of  the  adoption 
of  the  ordinance,  was  engaged  in  the  business  of  retail  liquor  dealer 
within  the  territory  in  which  such  traffic  was  prohibited,  as  were  two 
other  persons,  and  their  business  was  not  interfered  with  during  the  life 
of  the  licenses  held  by  them,  nor  attempted  to  be  interfered  with ;  and 
appellant  continued  in  the  business  of  selling  liquors  until  his  license 
expired  on  the  6th  day  of  August,  1907,  when,  as  before  stated,  he  com- 
plied with  all  the  requirements  of  the  Baskin-McQregor  Act,  tendered 
to  the  city  the  amount  levied  by  the  city  as  an  annual  occupation  tax 
on  such  business,  demanded  of  the  tax  collector  a  license  to  further 
carry  on  his  business  within  the  district  in  which  it  was  prohibited,  and 
the  license  was  refused  him. 

The  Baskin-McQregor  Act  provides  that  the  place  of  business  of  a 
person  desiring  a  license  as  a  retail  liquor  dealer  or  malt  liquor  dealer 
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shall  be  described  in  his  application  with  reasonable  certainty,  and  ^'if 
the  place  of  business  be  in  any  block  or  square  in  any  city  or  town  where 
there  are  more  bona  fide  residences  than  there  are  business  houses  in 
said  block  or  square,  or  in  any  block  where  there  is  a  church  or  a  school, 
then  the  petition  shall  be  accompanied  with  the  written  consent  of  a 
majority  of  bona  fide  householders  of  the  residences  in  said  block  or 
square.** 

Appellant  contends  that  the  charter  provisions  above  quoted  and  the 
ordinance  referred  to  are  in  conflict  witii  and  repugnant  to  the  Baskin- 
McQregor  Act,  and  especially  to  the  section  quoted.  We  can  not  so  hold. 
Williams  v.  State,  52  Texas  Grim.  Rep.,  371,  was  an  appeal  from  a  fine  im- 
posed for  retailing  liquors  within  the  limits  of  territory  prescribed  by  the 
charter  of  the  city  of  Dallas  in  which  the  sale  of  liquors  was  prohibited. 
In  that  case,  as  in  this,  it  was  claimed  that  the  charter  and  ordinance 
were  contrary  to  the  Baskin-McGregor  Act,  and  therefore  void.  Judge 
Brooks,  speaking  for  the  Court  of  Criminal  Appeals,  says:  '^e  hold 
not.  It  is  a  well-known  rule  of  statutory  construction  that,  where  two 
statutes  can  be  given  a  construction  to  uphold  both  it  must  be  done,  and 
we  take  it  that  the  language  clearly  imports  that,  before  one  can  get  a 
license  for  the  retail  sale  of  whisky  in  any  block  where  there  are  more 
bona  fide  residences  than  business  houses,  he  must  secure  the  consent  of 
the  majority  of  the  bona  fide  householders.  This  in  no  sense  conflicts 
with  the  saloon  limit  law  embodied  in  the  charter  of  the  city  of  Dallas ; 
•  .  .  and  further,  it  has  been  one  unbroken  policy  of  this  State, 
where  local  option  does  not  prevail,  to  license  the  retail  sale  of  whisky 
as  well  as  the  wholesale  of  intoxicating  liquors;  that  the  Baskin-Mc- 
Gregor  bill  is  simply  a  continuation  of  the  policy  existing  in  this  State 
almost  since  its  earliest  history;  that  there  was  no  attempt  on  the  part 
of  the  Legislature,  in  adopting  said  bill  or  law,  to  interfere  with  the 
pre-existing  condition  in  cities  and  towns  in  this  State  with  reference  to 
saloon  limit  laws,  and  the  Baskin-McGregor  bill,  being  a  general  law, 
would  not  repeal  by  implication  the  pre-existing  special  law,  to  wit: 
The  city  charter  of  the  city  of  Dallas,  under  a  provision  of  which  spe- 
cial law  saloon  limits  are  established.'' 

It  is  true  that  the  saloon  limits  were  fixed  by  the  charter  granted  by 
the  Legislature  to  the  city  of  Dallas,  while  only  the  power  to  fix  by  ordi- 
nance such  limits  were  conferred  upon  the  city  council  of  the  city  of 
Beaumont,  but  we  can  not  see  that  this  difference  affects  in  any  way  the 
question  now  under  discussion.  Ex  parte  King,  52  Texas  Crim.  Rep., 
383,  was  a  case  in  which  the  relator  was  arrested  by  virtue  of  a  warrant 
issued  on  a  complaint  charging  him  with  a  violation  of  the  city  ordi- 
nance of  the  city  of  Port  Worth,  which  prohibited  the  conducting  of 
saloons  without  the  limits  prescribed  by  the  Board  of  Commissioners  of 
the  city  of  Fort  Worth,  acting  under  a  special  charter  which  in  terms  au- 
thorized the  Commissioners,  and  made  it  their  duty,  to  fix  saloon  limits 
within  said  city.  In  that  case  it  was  contended,  as  in  this,  that  the  power 
conferred  by  the  charter  upon  the  Commissioners  to  fix  saloon  limits  was 
repealed  and  superseded  by  the  subsequent  Act  known  as  the  Baskin-Mc- 
Gregor Liquor  Law.  Judge  Bamsey,  rendering  the  opinion  of  the  Conrt 
of  Criminal  Appeals,  in  overruling  this  contention,  says: 
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^'The  contention  and  claim  of  relator  that  the  provisions  of  the  special 
charter  of  Fort  Worth  authorizing  the  fixing  of  saloon  limits  were  re- 
pealed and  superseded  by  what  is  known  as  the  Baskin-McGr^or  bill 
was  passed  on^  in  effect,  in  the  case  of  Williams  v.  State,  this  day  de- 
cidedy  in  which  the  question  was  carefully  considered  and  elaborately 
treated  in  the  opinion  of  the  court  in  that  case.  The  opinibn  .  .  . 
is  believed  to  be  both  well  reasoned  and  well  sustained  by  authority'/' 

Paul  V.  State,  106  S.  W.,  448,  quoted  with  approval  in  State  v.  Wil- 
liams, supra,  was  an  appeal  from  a  judgment  enjoining  the  defendant 
from  selling  liquors  without  the  territory  prescribed  by  the  charter  of 
the  city  of  Dallas,  in  which  the  saloon  business  might  be  conducted.  In 
that  case  it  was  also  contended  that  the  provisions  of  the  charter  were 
inconsistent  with  the  general  or  Baskin-McOregor  law,  and  therefore 
the  charter  provisions  must  yield  to  the  general  Act.  Justice  Talbot,  of 
the  Court  of  Civil  Appeals  of  the  Fifth  District,  speaking  for  the  court, 
says: 

**We  can  not  agree  with  this  construction  of  the  law.  It  is  well  set- 
tled that  special  legislation  or  local  laws  are  not  repealed  by  a  later  gen- 
eral Act  unless  specially  mentioned  in  the  general  law  or  such  purpose 
is  made  manifest  from  the  plain  provisions  of  the  general  law.  (Ex 
parte  Neal,  47  Texas  Crim.  Bep.,  441 ;  State  v.  Connor,  86  Texas,  133 ; 
Ellis  V.  Batts,  26  Texas,  703;  26  Am.  &  Eng.  Ency.  of  Law  (2d  ed.), 
p.  739,  and  note  3.)  In  the  authority  last  cited;  after  stating  the  rule 
substantially  as  we  have  above^  though  more  elaborately,  it  is  said: 
'The  reason  which  has  been  given  for  this  rule  is  that,  in  passing  a 
special  Act,  the  Legislature  has  its  attention  directed  to  the  special 
case  which  the  Act  was  made  to  meet,  and  considers  and  provides  for 
all  the  circumstances  of  that  special  case,  and,  having  done  so,  it  is  not 
to  be  considered  that  the  Legislature,  by  a  subsequent  general  enact- 
ment intended  to  derogate  from  the  special  provisions  previously  made^ 
when  it  was  not  mentioned  in  such  enactment/  (Fitzgerald  v.  Champ- 
neys,  2  Johns  &  H.,  64.)  There  is  no  mention  made  in  the  Baskin- 
McGregor  law  of  the  Act  granting  the  Dallas  charter,  nor  to  any  of  its 
provisions.  If,  therefore,  the  Baskin-McGregor  Act  effects  a  repeal  of 
any  of  the  provisions  of  said  charter,  it  is  by  implication,  and  not  by 
expression.  In  his  work  on  Statutory  Construction  (section  157)  Mr. 
Sutherland  says :  ^It  is  a  principle  that  a  general  statute,  without  nega- 
tive words,  will  not  repeal  by  implication  from  their  repugnancy  the 
provisions  of  a  former  one  which  is  special  or  local,  unless  there  is  some- 
thing in  the  general  law'  or  in  the  course  of  legislation  upon  its  subject- 
matter  that  makes  it  manifest  that  the  Legislature  contemplated  and 
intended  a  repeal.'  Mr.  Black,  on  this  subject,  says:  TV^hen  the  pro- 
visions of  a  general  law  applicable  to  the  entire  State  are  repugnant  to 
the  provisions  of  a  previously  enacted  special  law  applicable  in  a  par- 
ticular locality  only,  the  passage  of  such  general  law  does  not  operate 
to  modify  or  repeal  the  special  law,  either  wholly  or  in  part,  unless  such 
modification  or  repeal  is  provided  for  in  express  words  or  arises  by  neces- 
sary implication.  A  local  statute  enacted  for  a  particular  municipality, 
for  reasons  satisfactory  to  the  Legislature,  is  intended  to  be  exceptional, 
and  for  the  benefit  of  such  municipality.    It  has  been  said  that  it  is 
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against  reason  to  suppose  that  the  Legislature^  in  framing  a  general  sys- 
tem for  the  State^  intended  to  repeal  a  special  Act  which  the  local  cir- 
cumstances made  necessary/  (Black,  Interp.  Laws,  116.)  It  is  also  a 
well-established  rule  that,  Vhen  a  general  intention  is  expressed,  and 
also  a  particular  intention  which  is  incompatible  with  the  general  one, 
the  particular  intention  shall  be  considered  as  an  exception  to  the  gen- 
eral one/  In  such  cases  full  effect  may  be  given  to  the  general  law  be- 
yond the  scope  of  the  local  or  special  law,  and  by  allowing  the  latter  to 
operate  according  to  its  special  purposes  and  aims  the  two  Acts  can  stand 
together.  The  application  of  these  principles  seems  clear.  If  it  be  ad- 
mitted, which  is  not  done,  that  the  provisions  of  the  Baskin-McGregor 
Act  and  the  provisions  of  the  charter  of  the  city  of  Dallas  relating  to 
the  subject-matter  of  this  controversy,  are  repugnant  to  each  other,  yet 
we  see  nothing  in  the  former  Act  or  in  the  course  of  legislation  touch- 
ing such  provisions  that  renders  it  manifest  that  the  Legislature  con- 
templated and  intended  a  repeal.  The  Baskin-McGregor  law  is  in- 
tended as  a  general  system  for  the  State  in  dealing  with  the  whisky 
traffic,  whereas  the  provisions  of  the  Act  constituting  the  charter  of  the 
city  of  Dallas,  and  relating  to  the  same  subject,  are  local  laws  in  their 
operation  and  enactment  for  the  benefit  of  said  city,  which  local  condi- 
tions and  experience  dictated  were  necessaiy.  ...  No  such  conflict 
in  our  opinion  exists,  and  the  provisions  of  the  charter  conferring  upon 
the  city  of  Dallas  authority  to  license,  tax  and  regulate  saloons  and 
places  where  intoxicating  liquors  are  sold,  etc.,  and  prohibiting  the  sale 
of  such  liquors  and  the  establishment  of  such  places  outside  of  certain 
defined  limits,  must  be  considered  as  having  been  excepted  by  the  Legis- 
lature out  of  the  operation  of  the  general  statute  commonly  known  as  the 
Baskin-McGregor  Law.'^  See,  also,  Garonzik  v.  State,  50  Texas  Crim. 
Hep.,  533. 

Appellant  further  contends  that  the  grant  of  power  in  the  charter 
of  the  city  of  Beaumont  to  enact  the  saloon  limit  ordinance  was  an  at- 
tempt on  the  part  of  the  Legislature  to  delegate  its  power  to  suspend  a 
general  law,  which,  under  the  Constitution,  it  could  not  do;  that,  there- 
fore, that  provision  of  the  charter,  and  the  ordinance  passed  under  its 
authority,  were  unconstitutional  and  void. 

This  question  was  fairly  presented  for  the  consideration  of  the  Court 
of  Criminal  Appeals  in  Ex  parte  King,  supra,  and  in  passing  upon  the 
point  Judge  Ramsey  says :  "The  Legislature  of  this  State  is  authorized 
to  empower  city  councils  by  special  charter  to  prescribe  the  boundaries 
and  limits  within  which  the  sale  of  liquor  shall  be  prohibited  by  law, 
and  such  local  authorities  may  define  and  limit  the  area  within  which 
alone  such  sale  may  be  lawful.  This  was  distinctly  ruled  in  the  case  of 
Cohen  v.  Rice,  101  S.  W.,  1052,  by  the  Court  of  Civil  Appeals  of  the 
Fifth  Supreme  Judicial  District,  in  which  case  writ  of  error  was  refused 
by  our  Supreme  Court.  This  is  in  accord  with  and  is  well  sustained  by 
authorities.  1  Abbott  on  Municipal  Corporations,  sec.  130;  People  v. 
Cregier,  138  111.,  401;  28  N.  E.,  812;  Mayor  of  Valverde  v.  Shattuck, 
19  Col.,  104;  34  Pac,  947.*'  This  decision  is  by  a  court  having  juris- 
diction over  cases  arising  out  of.  a  violation  of  the  ordinance  under  con- 
sideration, and  not  only  meets  our  approval,  but  is  by  a  court  of  final 
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jurisdiction  in  snch  caaee^  and  binding  on  ns.  The  aasignmentB  of  er- 
ror raising  the  question  are  oyermled. 

Appellant  attacks  the  ordinance  on  the  farther  ground  that,  inasmuch 
as  by  its  terms  it  did  not  interfere  with  two  ouer  persons  who  were 
also  engaged  in  the  saloon  business  without  saloon  limits,  for  the  period 
of  six  and  ten  months  respectively  after  the  adoption  of  the  ordinance, 
while  he  was  denied  the  right  to  continue  the  business  after  a  little  less 
than  three  months  after  tiie  ordinance  was  passed,  at  which  time  his 
license  expired,  was  such  unjust  and  unreasonable  discrimination  against 
him  as  to  render  the  ordinance  void. 

The  facts  disclose  that,  at  the  time  of  the  adoption  of  the  ordinance, 
appellant  and  two  others  were  conducting  saloons  in  the  territory  with- 
out the  prescribed  limits  under  licenses  theretofore  procured.  The  or- 
dinance expressly  undertook  to  protect  alike  all  persons  who,  in  good 
faith,  had  paid  for  and  obtained  license  to  conduct  saloons  without  the 
limits,  in  order  to  avoid  a  forfeiture.  No  license  has  been  issued  to  any 
I)erson  to  sell  without  the  limits  since  the  ordinance  went  into  effect. 
The  ordinance  applied  to  and  affected  all  those  not  in  the  saloon  limits 
alike  in  that  it  permitted  each  to  cany  on  his  business  as  long  as  the 
license  permitted  him  to  do  so.  When  appellant's  license  expired  he  was 
bound  to  quit;  when  the  licenses  held  by  the  two  others  expire  they  are 
bound  to  quit;  and  the  fact  that  the  ordinance,  instead  of  working  a 
forfeiture  of  the  license,  as  it  probably  could  have  done,  permits  each 
licensee  to  continue  his  business  until  his  license  expired  by  its  own 
limitation,  does  not  unreasonably  discriminate  against  appellant  be- 
cause his  happened  to  expire  first.  Commonwealth  v.  Petri  (Ky.),  90 
S.  W.,  987.    The  assignment  presenting  the  point  is  overruled. 

It  is  complained  in  the  fourth  assignment  of  error  that  the  pro- 
vision of  the  ordinance  permitted  dealers  without  the  prescribed  limits 
to  continue  their  business  until  the  expiration  of  their  respective  li- 
censes results  in  unequal  and  nonuniform  taxation,  because  such  dealer 
had  paid  $150  occupation  tax,  while  dealers  within  the  saloon  limits, 
under  an  amendment  passed  after  the  districting  ordinance  was  adopted, 
were  required  to  pay  an  occupation  tax  of  $187.50,  so  that  those  who 
were  without  the  district  were  operating  under  a  license  which  required 
the  pa3rment  of  a  less  amount  than  those  operating  within  the  limits; 
that,  therefore,  the  ordinance  was  unconstitutional  and  void.  The  con- 
tention is  without  merit.  Even  if,  under  the  facts  stated,  inequality  of 
taxation  resulted,  it  in  no  wise  affected  the  validily  of  the  saloon  dis- 
tricting ordinance,  but  of  the  amended  occupation  tax  ordinance  only. 
The  districting  ordinance  does  not  levy  an  occupation  tax,  and  is  en- 
tirely separate  and  distinct  from  the  amended  ordinance  levying  the 
tax.    The  assignment  is  overruled. 

The  record  discloses  no  reversible  error,  and  the  judgment  of  the 
court  below  is  a£Brmed. 
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G.  F.  Leb  et  ux.  t.  W.  H.  M.  Hailb. 

Decided  October  17«  1906. 

1. — ^Tendor   and   Vendee— BeMiulon — Expreulon    of    Opinion — Statement   of 

Faeti. 

Where  one  in  making  a  trade,  ezpreaaee  a  mere  opinion  with  no  intent  to 
deceive,  the  party  to  whom  it  is  made  has  no  right  to  rely  thereon.  It  is 
otherwise  where  a  party  intentionally  expreesee  an  opinion  which  is  calculated 
to  deceive  bv  reason  of  the  circumstances  that  surround  the  parties  or  trans- 
action, or  if  he  makes  a  positive  affirmation  that  is  false  and  upon  which  a 
party  is,  from  the  surroundings,  authorized  to  rely  and  does  rely,  the  party 
injured  thereby  is  entitled  to  relief,  and  it  is  immaterial  whether  or  not  the 
statement  was  made  in  good  faith. 


— ^Knle  Applied. 

In  a  suit  to  rescind  an  executed  contract  for  the  purchase  of  land  wherein 
the  vendor  alleged  and  the  evidence  tended  to  show  that  his  alleged  false  rep- 
resentations as  to  the  title  were  mere  expressions  of  opinion  made  in  good 
faith,  it  was  error  for  the  trial  court  to  refuse  to  submit  Isuch  issue  to  the  jury. 

Appeal  from  the  District  Court  of  Comanche  County.  Tried  below 
before  Hon.  N.  R.  Lindsey. 

Oeo.  E.  Smith,  for  appellants. — In  a  suit  for  a  rescission  of  an  exe- 
cuted contract,  brought  by  the  purchaser,  upon  the  alleged  grounds  of 
fraudulent  representations  by  the  vendor,  where  the  proof  shows  that 
the  vendor  furnished  the  purchaser  with  the  same  means  of  information 
possessed  by  himself,  and  that  the  only  representations  made  by  the 
vendor  were  the  expression  of  an  opinion  made  in  good  faith,  there  is 
no  fraud,  even  though  such  opinion  be  untrue  and  the  purchaser  relied 
thereon.  Hawkins  v.  Wells,  17  Texas  Civ.  App.,  360;  Jackson  v.  Stock- 
bridge,  29  Texas,  399;  Walton  v.  Reager,  20  Texas,  109;  Spence  v. 
Duren,  3  Ala.,  251. 

Ooodson  &  Ooodaon,  for  appellee. — ^Wherever  a  party  makes  represen- 
tations to  induce  another  one  to  enter  into  a  contract,  and  the  repre- 
sentations are  material  to  the  matter  in  hand,  and  the  contract  is  in- 
duced thereby  under  a  belief  and  reliance  upon  the  truth  thereof,  then 
it  makes  no  difference  whether  the  party  making  them  did  not  know  at 
the  time  whether  they  were  true  or  not.  Mitchell  v.  Zimmerman,  4 
Texas,  80;  Wintz  v.  Morrison,  17  Texas,  383;  Henderson  v.  San  Anto- 
nio &  M.  G.  Ry.  Co.,  17  Texas,  677;  Loper  v.  Robinson,  64  Texas,  514; 
Culbertson  v.  Blanchard,  79  Texas,  492;  Cord  Collins  Commerce  Co.  v. 
Levi,  21  Texas  Civ.  App.,  109. 

PRESLER,  Associate  Justice. — This  suit  was  brought  by  appellee 
to  rescind  a  purchase  of  land  on  the  alleged  ground  of  fraud.  It  was  al- 
leged in  his  petition  that  appellee  parted  with  $1,240  upon  the  strength 
of  certain  fraudulent  representations  made  by  the  appellants,  in  that  it 
is  alleged  that  about  January  30,  1905,  appellants  represented  to  ap- 
pellee, W.  H.  M.  Haile,  in  effect,  that  they  owned  a  certain  160  acres  of 
land  out  of  the  Jesse  Humphries  survey  in  Eastland  County,  Texas, 
and  that  they  had  an  absolute  and  perfect  title  thereto,  and  that  the  deed 
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of  conveyaiice  which  appellants  would  make  would  invest  the  appellee 
with  an  absolute  and  indefeasible  title  thereto.  It  is  further  alleged  that 
appellee  relied  upon  said  representations,  and  that,  in  truth,  the  appel- 
lants had  no  title  to  said  land,  and  that  the  appellee  had  been  sued  for 
said  land  in  the  District  Court  of  Eastland  County,  Texas,  and  claiming 
that  the  superior  title  was  in  the  party  who  had  thus  brought  suit.  Ap- 
pellee further  alleged  that  said  $1,420  was  afterwards  invested  by  the 
appellants  in  certain  land  situated  in  Comanche  County,  Texas,  the 
title  thereto  being  invested  equally  in  the  appellants  and  one  E.  W.  Lee, 
he  owning  one-half  interest  in  the  said  land.  Appellee  asked  that  the 
sale  of  said  Eastland  County  land  be  rescinded,  and  that  he  have  judg- 
ment against  appellants  for  the  said  $1,240,  and  have  adjudged  an  equi- 
table lien  on  said  Comanche  County  land  as  to  the  half  owned  by  appel- 
lants, and  that  the  same  be  sold  to  satisfy  said  judgment. 

Appellants  answered  by  general  demurrer  and  special  exception,  and 
also  by  general  denial,  and  specially  pleading  that  appellee  was  in  no 
way  misled  by  appellants,  and  that  he  had  every  opportunity  of  knowing 
the  condition  of  the  title  that  they  had,  and  that  appellee  informed  himself 
as  to  the  condition  of  the  title  before  he  made  the  said  purchase,  and 
in  said  investigation  and  obtaining  said  information  the  appellee  ascer- 
tained the  true  condition  of  the  title,  or  that,  if  he  did  not  do  so,  that 
he  could  have  done  so  by  the  exercise  of  diligence,  and  that  it  was  his 
fault  if  he  did  not  know  the  condition  of  the  title  at  the  time  he  pur- 
chased said  land.  And  that  whatever  statements  appellants  made  in 
regard  to  the  title  were  only  expressions  of  opinion,  made  in  good  faith, 
and  that  appellants  informed  appellee  before  the  purchase  that  he  had 
never  had  the  title  examined. 

Trial  before  a  jury  resulted  in  a  verdict  for  the  plaintiff  for  rescis- 
sion of  said  purchase,  and  a  judgment  against  appellant,  Q.  F.  Lee,  for 
$1,245,  and  adjudging  and  foreclosing  an  equitable  lien  upon  the  inter- 
est of  appellants  in  said  Comanche  County  land  and  ordering  the  same 
to  be  sold. 

Appellants  in  due  time  filed  their  motion  for  a  new  trial,  which  was 
by  the  court  overruled,  to  which  action  of  the  court  they  duly  excepted, 
and  in  open  court  gave  notice  of  appeal  to  this  court,  and  assign  numer- 
ous errors  which  will  not  here  be  consecutively  considered. 

Opinion. — ^We  are  of  the  opinion  that  appellants'  objections  to  the 
Bu£Qciency  of  appellee's  petition,  as  set  forth  in  his  first  and  second  as- 
signments of  error,  are  not  well  taken,  and  that  appellee's  petition  in  all 
material  respects  properly  alleged  such  fraud  as,  if  found  to  be  proven, 
would  have  avoided  the  transaction  complained  of  and  entitled  him  to 
the  relief  sought,  and  that  the  court  did  not  err  in  overruling  appel- 
lants' general  and  special  demurrers. 

Appellants,  in  their  third  assignment,  complain  of  the  refusal  of  the 
court  to  give  the  following  requested  special  charge:  *1f  you  should 
find  that  plaintiff  had  the  same  means  at  hand  of  knowing  the  condi- 
tion of  the  title  that  defendant  6.  P.  Lee  had,  and  if  you  should  further 
find  that  plaintiff  resorted  to  such  source  of  information,  if  any  there 
was,  and  undertook  to  investigate  the  title  for  himself  or  to  have  it 
done,  and  if  you  should  find  that  the  means  or  source  of  information  so 
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furnished  defendant  in  fact  diflclosed  the  true  condition  of  the  title  of 
the  said  defendant  G.  F.  Lee  to  said  Eastland  Couniy  land,  then  you 
are  instructed  that  plaintiff  could  not  recover  in  this  case/'  We  are  of 
opinion  that  the  court  did  not  err  in  refusing  to  give  this  special 
charge,  in  that  it  was  not  tiie  law  of  the  case,  and  because  the  issue,  so 
far  as  made,  as  to  whether  pr  not  appellee  had  the  means  of  knowings  or 
undertook  to  discover  for  himself,  the  condition  of  the  title  proposed  to 
be  conveyed  him,  or  relied  upon  the  representations  of  appellant  Lee, 
was  fully  covered  by  the  general  charge  of  the  court. 

Appellants'  fourth  assignment  of  error  complains  of  the  court's  re- 
fusal to  give  appellants'  special  charge  No.  2,  as  follows:  ^'If  you  find 
from  the  evidence  that  the  defendant  G.  F.  Lee  made  any  representa- 
tions or  statements  to  the  plaintiff  in  regard  to  the  title  to  the  Eastland 
County  land  prior  to  or  at  the  time  of  executing  his  deed  therefor  to 
plaintiff  and  the  payment  of  the  purchase  money,  and  if  you  ^hould  fur- 
ther find  that  such  statements,  if  any,  made  by  defendant  G.  F.  Lee  to 
plaintiff  in  regard  to  said  title  were  the  mere  expressions  of  an  opinion 
or  belief  by  said  G.  F.  Lee  to  plaintiff  that  his  title  was  good,  and  if 
you  should  further  find  that  the  said  G.  F.  Lee  honestly  believed  the 
title  to  be  good,  and  if  you  should  further  find  that  plaintiflPs  means  of 
knowing  or  ascertaining  the  condition  of  the  title  was  equal  to  that  of 
defendants,  and  if  you  should  further  find  that  defendant  directed  plain- 
tiff, or  that  plaintiff  resorted  to  such  means  or  sources  of  information 
that  defendant  had,  and  undertook  to  make  an  investigation  from  such 
source  of  information  for  himself  or  to  have  it  done,  then  in  such  event 
the  plaintiff  would  not  be  entitled  to  recover  in  this  case,  although  he 
may  have  relied  on  the  representations  of  the  plaintiff  (defendant)." 
We  are  of  opinion  that  this  assignment  should  be  sustained,  and  that, 
in  view  of  the  issues  made,  the  evidence  in  the  case,  and  the  general 
charge  given,  the  error  complained  of  was  so  material  as  to  require  that 
this  case  be  here  reversed  and  remanded. 

The  issue  as  to  whether  the  statements  and  representations  made  by 
appellant  G.  P.  Lee,  in  reference  to  the  condition  of  his  title,  were 
merely  expressions  of  opinion,  or  were,  on  the  contrary,  affirmative 
statements  of  fact,  was  clearly  made  by  the  defensive  pleadings  in  the 
court  below,  and  on  a  thorough  investigation  of  the  evidence,  as  shown 
by  the  record,  we  are  constrained  to  the  opinion  that  the  proof  adduced 
on  the  trial  of  this  cause  warranted  and  required  the  court,  on  being  re- 
quested so  to  do,  to  submit  said  issue  under  proper  instruction  for  the 
determination  of  the  jury,  and  the  court,  having  omitted  in  his  general 
charge  to  instruct  the  juiy  upon  this  issue  or  phase  of  the  case,  should 
have  given  the  special  charge  requested  by  appellants.  In  the  case  of 
Hawkins  v.  Wells,  17  Texas  Civ.  App.,  360,  opinion  by  Justice  Rainey, 
and  writ  of  error  denied  by  the  Supreme  Court,  the  following  paragraph 
of  the  court's  charge  was  assigned  as  error,  to  wit:  *The  mere  expres- 
sion of  an  opinion  or  belief,  by  Campbell  or  Wells,  to  plaintiff,  that 
Campbell's  title  was  good,  if  the  one  making  the  expression  honestly  be- 
lieved the  title  to  be  good,  could  not  constitute  such  fraud  as  to  entitle 
plaintiff  to  recover,  no  matter  how  erroneous  such  opinion  or  belief  may 
have  been.  If  defendants  honestly  believed  Campbell's  title  to  be  gooa 
the  statements  made  to  plaintiff  in  regard  to  such  title,  in  order  to 
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amount  to  a  fraud  such  as  would  entitle  plaintiff  to  recover^  must  have 
amounted  to  the  positive  assertion,  as  a  fact,  that  Campbell  had  a  good 
title;  the  statement  must  have  been  false;  the  plaintiff  must  have  relied 
on  it,  and  must  have  been  induced  thereby  to  make  the  deed  conveying 
his  56  acres  to  Wells/'  In  disposing  of  this  assignment  the  court  says : 
*^e  see  no  reversible  error  in  this  charge.  Where  one,  in  making  a 
trade,  expresses  a  mere  opinion,  with  no  intent  to  deceive,  the  party  to 
whom  it  is  made  has  no  right  to  rely  thereon.  It  is  otherwise  where  a 
party  intentionally  expresses  an  opinion  that  is  calculated  to  deceive  by 
reason  of  the  circumstances  that  surround  the  parties  or  transaction,  or 
if  he  makes  a  positive  affirmation  that  is  false  and  on  which  a  party  is, 
from  the  surroundings,  authorized  to  rely,  and  does  rely,  the  part^  in- 
jured thereby  is  entitled  to  relief,  and  it  is  immaterial  whether  or  not 
the  statement  was  made  in  good  faith.  The  rule  is  clearly  expressed  by 
Mr.  Pomeroy,  in  his  excellent  work  on  Equity  Jurisprudence  (volume  2,' 
articles  877,  878),  as  follows:  'A  misrepresentation  must  be  an  affirma- 
tive statement  or  affirmation  of  some  fact,  in  contradistinction  of  a  con- 
cealment or  failure  to  disclose,  and  to  a  mere  expression  of  opinion.  . 
.  .  .  Since  the  very  cornerstone  of  the  doctrine  is  that  the  statement 
must  be  an  affirmation  of  a  fact,  it  has  sometimes  been  said  (but  very 
incorrectly)  that  a  misrepresentation  can  not  be  made  of  a  matter  of 
opinion.  The  true  rule  is  that  a  fraudulent  misrepresentation  can  not 
itself  be  the  mere  expression  of  an  opinion  held  by  the  party  making 
it.  The  reason  is  very  simple :  While  the  person  addressed  has  a  right 
to  rely  on  any  assertion  of  a  fact,  he  has  no  right  to  rely  upon  the  mere 
expression  of  an  opinion  held  by  the  party  addressing  him,  in  whatever 
language  such  expression  be  made.  He  ia  presumed  to  be  equally  able 
to  form  his  own  opinion  and  to  come  to  a  correct  judgment  in  respect 
to  the  matter  as  the  party  with  whom  he  is  dealing,  and  can  not  justly 
claim,  therefore,  to  have  been  misled  by  the  opinion,  however  erroneous 
it  may  have  been.'  Mitchell  v.  Zimmerman,  4  Texas,  76;  Newton  v. 
Oanss,  7  Texas  Civ.  App.,  90.  While  the  special  charge  refused  in  this 
case  perhaps  in  some  respects  was  more  onerous  and  imposed  a  greater 
burden  on  appellants  than  the  law  required  (but  of  this  they  could 
not  complain),  it  submitted  to  the  jury  an  issue  material  to  appellants' 
defense,  and  one  necessary  in  this  case  for  its  determination,  to  wit: 
Whether  or  not  the  statements  and  representations  made  by  appellant 
O.  F.  Lee,  witli  reference  to  his  title,  were  made  as  mere  expressions  of 
opinion  or  as  affirmative  statements  of  fact — an  issue  raised  by  the  plead- 
ing and  the  evidence,  and  upon  which  the  general  charge  contains  no  in- 
atruction ;  and  in  our  opinion  the  failure  of  the  court  to  instruct  the  jury 
on  this  phase  of  the  case,  together  with  his  refusal  to  give  the  requested 
special  charge,  virtually  eliminated  this  issue  from  the  consideration  of 
the  jury  to  the  defendants'  material  prejudice. 

In  other  respects  the  general  charge  sufficiently  presents  the  law  of 
the  case,  and  appellants'  various  remaining  assignments,  complaining  of 
alleged  errors  of  the  court  in  its  general  charge,  and  in  its  refusal  to 
give  other  special  charges  requested,  and  in  the  admission  of  evidence 
objected  to  by  appellants,  and  in  overruling  the  appellants'  motion  for  a 
new  trial  because  of  the  alleged  insufficiency  of  the  evidence,  having 
been  each  fully  considered,  are  here  disallowed  and  overruled. 
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Because  of  the  error  complained  of  in  appellants'  fourth  assignment, 
as  hereinbefore  set  out,  we  conclude  that  this  case  should  be  here  re- 
versed and  remanded  for  a  new  trial,  and  it  is  accordingly  so  order^. 

Reversed  and  remanded* 


Pboos  &  NoRTHEBN  Texas  Bailway  Compant  V.  Ball  &  Elam. 

Decided  October  17,  1908. 

Appeal — ^Znialllolent  Aitlffnment  of  Error. 

Appellant  relied  upon  a  single  assignment  of  error  as  follows:  'The  trial 
court  erred  in  concluding  under  the  facts  found  that  the  defendant  was  guilty 
of  negli^nce  and  that  plaintiff  was  not  guilty  of  contributory  negligence  and 
in  entering  judgment  for  the  plaintiff."  Held,  the  assienment  wsa  not  entitled 
to  consideration  because  it  presented  more  than  one  distinct  proposition^  and 
did  not  under  either  of  them  separately  present  any  ground  of  error. 

Appeal  from  the  County  Court  of  Hale  County.  Tried  below  before 
Hon.  Geo.  L.  Mayfield. 

Terry,  Cavin  &  Mills  and  Madden  &  Trulove,  for  appellant. 

E.  Oraham  and  Randolph  &  Penry,  for  appellees. 

PSESLEBy  Associate  Justice. — ^Ball  &  Elam,  a  firm  composed  of 
J.  T.  Ball  and  J.  H.  Elam,  sued  the  Pecos  &  Northern  Texas  Sailway 
Company  for  the  loss  of  two  bales  of  cotton  which  they  alleged  was  by 
them  delivered  to  the  railway  company  at  Plainview,  Texas,  in  the  Jus- 
tice Court,  wherein  they  recovered  judgment  against  the  defendant 
company  in  the  sum  of  $120.29.  The  Pecos  &  Northern  Texas  Bailway 
Company  appealed  from  the  judgment  of  the  Justice  Court  to  the 
County  Court  of  Hale  County,  and  in  the  County  Court  judgment  was 
rendered  against  defendant  in  favor  of  the  plaintiffs  in  the  sum  of 
$118.82,  from  which  judgment  the  defendant  appeals  to  this  court. 

Appellant  here  presents  only  one  assignment  of  error,  which  is  as 
follows:  "The  trial  court  erred  in  concluding,  under  the  facts  found, 
that  the  defendant  was  guilty  of  negligence  and  the  plaintiff  was  not 
guilty  of  contributory  negligence,  and  in  entering  judgment  for  the 
plaintiffs."  We  are  of  the  opinion  that  appellees'  objection  to  this  as- 
signment is  well  taken.  Our  Supreme  Court,  in  the  case  of  Insurance 
Company  v.  Chowning,  86  Texas,  660,  in  answering  a  certified  question 
by  the  Court  of  Civil  Appeals  for  the  Fifth  Supreme  Judicial  District 
calling  in  question  the  sufficiency  of  the  following  assignment  of  error, 
viz.:  **Third  assignment  of  error.  The  court  erred  in  refusing  to  in- 
struct the  jury,  as  requested  by  the  defendant  in  his  fourteenth  special 
charge,  relating  to  the  effect  of  Chowning's  alleged  agreement  to  sur- 
render the  policy  and  his  alleged  determination  not  to  pay  the  premium 
notes,  and  its  fifteenth  and  sixteenth  special  charges  relating  to  the  al- 
leged tender  of  the  premium  by  the  witness  Williams,  and  instructing 
the  jury  as  was  done  in  the  court's  charge  in  chief,  and  in  the  specif 
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charges  given  at  plaintiff's  request  in  relation  to  said  several  matters/' 
held  that  the  assignment  in  question  embraced  at  least  three  distinct 
propositions,  and  did  not  separately  specify  to  the  court  the  particular 
error  complained  of,  and  should  not  be  considered. 

The  assignment  here  in  question  in  our  opinion  contains  the  same 
vice,  in  that  it  presents  more  than  one  distinct  proposition,  and  does  not, 
under  either  of  them,  separately  present  any  ground  of  error.  In  our 
opinion  the  assignment  is  too  general  to  be  considered  by  this  court,  and 
is  therefore  overruled.  Were  the  assignment  sufficient,  we  would  still 
be'  inclined  to  hold  that  the  conclusions  of  law  and  the  judgment  entered 
in  pursuance  thereof  are  supported  by  the  court's  findings  of  fact,  and 
that  the  judgment  complained  of  should  be  in  all  respects  affirmed,  and 
it  is  accordingly  so  ordered. 

Affirmed* 


BoYAL  Fraternal  Union  v.  Isaac  O.  Lunday. 

Deeided  October  20«  1908. 

1.^-IiiJiiEotion— Honretldent — JnrlidlotioiL 

It  is  not  within  the  judicial  province  of  the  courts  of  this  State  to  control 
by  injunction  acts  to  be  performed  in  another  State  by  officers  of  a  foreign 
corporation  there  resident,  though  doing  business  in  this  State  by  its  permission. 

8. — Same-^ase  Stated. 

Plaintiff,  suing  a  Missouri  insurance  company,  doing  business  in  Texas  under 
permit  from  the  State  and  served  by  citation  on  its  agent  designated  for  such 
purpose,  the  State  Commissioner  of  Insurance,  sought  injunction  against  action 
threatened  by  the  officers  of  such  company,  non-residents,  cancelling  and  refus- 
ing to  recognize  his  contract  with  such  company,  alleged  to  be  valid,  but  which 
they  claimed  to  have  been  forfeited.  Held,  that  such  objection,  being  only 
operative  in  personam  and  enforceable  only  by  attachment  for  contempt  against 
persons  not  within  the  court's  jurisdiction,  would  be  futile;  and  that  it  was  not 
within  the  jurisdiction  of  the  courts  of  this  State  to  supervise  the  internal  af- 
fairs and  management  of  a  corporation  created  by  and  domiciled  in  another 
State. 

8. — ^Injnnetlon— Adequate  Legal  Eemedy. 

Injunction  would  not  lie  to  restrain  the  officers  of  an  insurance  company 
from  cancelling  or  repudiating  its  valid  contract  with  plaintiff,  he  having 
other  adequate  and  legal  remedies,  to  wit:  (1)  continued  tender  of  payment 
of  premiums  till  the  contract  matured  and  suit  thereon  for  its  benefits;  (2)  ac- 
quiescence in  the  termination  of  the  contract  and  action  for  damages  for  its 
wrongful  repudiation;  (3)  an  action  in  equity  against  the  company  to  adjudge 
the  contract  still  in  force. 

Appeal  from  the  District  Court  of  Bowie  County.  Tried  below  be- 
fore Hon.  Sam  H.  Smelser. 

Eart,  Mahaffey  &  Thomas,  for  appellant 

P.  U.  Ball,  for  appellee. 

HODGES,  Associate  Justice. — ^In  view  of  the  disposition  we  make 
of  this  case,  and  the  issues  discussed,  we  think  it  unnecessary  to  do  more 
than  to  state  the  character  of  the  suit  and  give  some  of  the  pleadings  in 
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detail.  This  suit  was  instituted  by  the  appellee,  plaintiff  below,  asking 
for  a  writ  of  injunction  restraining  the  appellant  from  forfeiting  and 
canceling  a  certain  policy  of  insurance  which  the  appellee  asserts  he 
holds  and  which  had  been  theretofore  issued  to  him  by  the  appellant 
Omitting  the  formal  introductory  portion  of  the  appellee's  original  pe- 
tition, it  is  as  follows: 

^'That  the  plaintiff  is  an  indiridual  residing  in  Bowie  County,  Texas, 
and  that  the  defendant  is  a  corporation  chartered  under  the  laws  of  the 
State  of  Missouri,  to  which  was  issued  a  permit  by  the  State  of  Texas 
to  transact  business  therein,  after  having  designated  the  Commissioner 
of  Insurance  of  the  State  of  Texas  as  a  proper  person  on  whom  service 
may  be  had  in  all  suits  against  the  said  defendant  in  the  State  of  Texas, 
and  at  present  Hon.  Bobt.  T.  Milner  is  the  Commissioner  of  Insurance 
in  this  State. 

'Tor  cause  of  action  the  plaintiff  alleges  that  heretofore,  to  wit,  on 
the  19th  day  of  August,  A.  D.  1902,  in  the  State  of  Texas,  upon  appli- 
cation being  made  and  accepted  in  the  form  required,  this  defendant  is- 
sued to  this  plaintiff  a  certain  certificate  or  policy  of  life,  health  and 
accident  insurance,  under  which  he  has  protection  and  indemnity  against 
sickness,  accident  and  death,  and  since  the  issuance  and  delivery  of  the 
same  this  plaintiff  has  faithfully  performed  each  and  every  condition 
and  requirement  imposed  upon  him,  whether  by  the  terms  of  the  said 
policy  or  certificate  of  insurance  or  the  constitution  and  laws  governing 
the  order. 

"That  the  plaintiff  was  bom,  to  wit,  July  1,  1848,  and  he  is  now  over 
the  age  of  60  years;  and  60  years  is  the  maximum  limit  whereby  he  is 
eligible  to  procure  such  indemnity  as  that  contained  and  offered  by  such 
certificate  or  policy  of  insurance,  or  by  any  organization  transacting 
a  like  or  similar  business. 

''That  there  is  no  time  limit  fixed  for  the  termination  of  the  said  pol- 
icy of  insurance,  but  by  the  terms  of  the  same,  so  long  as  the  dues  of  the 
plaintiff  are  paid  as  required,  the  instrument  and  relationship  which  it 
creates  between  the  parties  exists  during  his  lifetime. 

"That,  by  reason  of  his  age  of  over  60  years,  this  plaintiff  can  not 
procure  such  a  similar  indemnity,  and,  having  in  good  faith  relied  upon 
the  continuity  of  the  relationship  which  this  defendant  created  by  the 
issuance  of  the  policy  of  insurance,  plaintiff  will  be  without  the  protec- 
tion and  indemnity  which  it  affords  if  the  defendant  is  permitted  to 
wrongfully,  illegally  and  unjustly,  as  it  is  threatening  to  do,  by  arbi- 
trarily terminating  the  contract. 

'Tlaintiff  says  that  he  is  now  old  and  infirm  from  age  and  years — 
otherwise  well  and  healthy  as  one  ordinarily  of  his  age  could  reasonably 
expect  to  be.  That  for  years  he  has  made  prompt  and  punctual  pay- 
ment of  every  assessment  and  all  dues  ifequired  by  him,  and  that  he  is 
on  this  day,  the  30th  day  of  May,  1907,  remitting  the  defendant,  at  St 
Louis,  St.  Louis  exchange  for  his  assessment  and  dues  for  the  month  of 
June,  1907,  as  per  contract.  That  this  plaintiff  has  faithfully  performed 
every  condition  and  obligation  imposed  on  him  by  the  contract  and  en- 
tered into  the  same,  as  the  defendant  well  knew  and  now  does  know, 
for  the  purpose  of  having  the  protection  and  indemnity  which  the  con- 
tract affords,  and  the  contract  to  the  plaintiff  is  reasonably  worth,  for 
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the  indemnity  and  financial  aid  which  it  affords,  the  snm  of  $500.  That 
plaintiff  is  a  man  of  good  moral  character,  of  exemplary  habits,  conduct 
and  deportment,  and  that  he  is  free  from  any  wrongdoing  that  would 
impose  a  hardship  or  burden  upon  the  defendant  in  the  payment  of  the 
indemnity;  that  he  is  a  man  of  moderate  means,  and  in  his  declining 
years  and  old  age  is  in  need  of  and  entitled  to  the  indemnity  and  pro- 
tection offered  by  the  terms  of  the  policy,  which  was  contemplated  at 
the  time  of  applying  for  and  receiving  the  policy  in  his  younger  days; 
and,  unless  restrained  by  your  Honor's  most  gracious  writ  of  injunc- 
tion, this  defendant  will  do  him  the  irreparable  wrong  and  injury  that 
it  is  threatening  to  do  by  arbitrarily,  wrongfully  and  unlawfully  cancel- 
ing out  and  terminating  his  policy. 

"That  the  plaintiff  now  offers  to  perform  every  condition  thereof. 
That  the  plaintiff's  said  policy  of  insurance  No.  23,106  has  been  lost, 
and  he  can  not  find  same  after  diligently  searching  for  it,  and  a  copy  of 
which  is  in  the  hands  of  the  defendant,  as  are  the  constitutions  and  by- 
laws governing  the  order,  and  it  is  hereby  notified  to  produce  the  same 
on  a  trial  of  this  cause,  otherwise  parol  evidence  will  be  resorted  to  to 
prove  the  same. 

**Plaintiff  says  further  that  the  defendant's  effort  to  breach  this  con- 
tract and  terminate  this  contract  in  the  above  manner  was  unjust  and 
wron^ul.  That  plaintiff  here  tenders  in  court,  and  again  offers  to  pay, 
any  dues  of  money  now  owing,  and  there  naturally  arose  from  the 
wrongful  effort  to  breach  the  said  contract  the  further  damage  of  $200 
incurred  in  the  employment  of  counsel  to  prosecute  this  suit,  for  the 
recovery  of  which  tiie  plaintiff  here  prays  for  damages,  alleging  that 
said  expense  was  reasonable  and  proper  in  the  premises. 

'therefore  plaintiff  prays  that,  on  a  hearing  of  this  petition,  the 
$200  item,  as  damages  last  above  mentioned,  and  for  the  issuance  of 
your  Honor's  most  gracious  writ  of  injunction  perpetually  restraining 
the  defendant  from  unlawfully  canceling  or  terminating  the  said  policy 
or  certificate  of  insurance,  and  for  your  Honor's  most  gracious  manda- 
tory writ  of  injunction  and  mandamus  compelling  the  defendant  to  re- 
store and  keep  vital,  and  of  force  and  effect,  the  said  certificate  or  pol- 
icy of  insurance,  and  for  costs  of  suit,  and  for  such  other  and  further 
orders,  judgments  and  decrees,  legal  or  equitable,  as  this  cause  of  ac- 
tion may  be  shown  to  merit." 

The  appellant  filed  a  general  demurrer  and  general  and  special  de- 
nials, and  also  alleged  some  matters  in  avoidance  which  are  not  neces- 
sary here  to  notice. 

The  cause  was  submitted  to  the  court  without  a  jury,  and  a  judgment 
entered  in  favor  of  the  appellee  perpetually  enjoining  the  defendant 
and  its  ofiScers  and  agents  from  doing  any  act  "to  impair,  destroy,  can- 
cel, annul  or  breach  either  the  contractual  relationship,  or  any  right, 
privilege,  guaranty  or  immunity  offered  or  created  by  the  contract,  cer- 
tificate or  policy  of  insurance ;  .  .  .  that  said  writ  shall  also  order, 
command  and  require,  and  immediately  compel  the  Royal  Fraternal 
Union,  its  officers,  agents  and  employes  whomsoever,  jointly  and  sev- 
erally to  immediately  restore  the  said  Isaac  0.  Lunday  to  full  member- 
ship and  fellowship,"  etc.    It  was  also  further  ordered  that  the  appellee 
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take  nothing  upon  his  prayer  for  $200  damages  which  he  seeks  as  at- 
torney's fees. 

The  judgment  is  quite  lengthy,  but  the  foregoing  gives  its  substance. 

Putting  that  construction  upon  his  petition  most  favorable  to  the  ap- 
pellee,  his  allegations  amount  to  this:  That  the  appellant  is  a  foreign 
corporation,  with  its  domicile  in  the  State  of  Missouri,  and  is  engaged 
in  the  business  of  issuing  policies  of  insurance  against  sickness,  acci- 
dent and  death;  that  it  is  doing  business  in  this  State  under  and  by 
virtue  of  a  permit  from  the  proper  officer;  that  the  appellee  is  the  holder 
of  one  of  the  appellant's  policies  of  insurance,  without  naming  the  bene- 
fits agreed  to  be  paid ;  that  he  has  promptly  paid  in  full,  as  they  accrued, 
all  of  the  dues  and  assessments  required  of  him  by  the  terms  of  his 
policy,  and  is,  therefore,  entitled  to  be  regarded  as  a  policyholder  in 

5;ood  standing ;  that,  notwithstanding  those  facts,  the  appellant  is  wrong- 
ully  threatening  to  cancel  and  declare  forfeited  the  policy  issued  to  the 
appellee;  that  unless  the  appellant  is  restrained  from  so  doing  it  will 
cancel  and  declare  forfeited  the  aforesaid  policy  of  insurance ;  that  the 
appellee  is  now  over  sixty  years  of  age,  and  if  his  policy  of  insurance  is 
forfeited  he  will  be  without  protection,  inasmuch  as  he  will  be  unable, 
by  reason  of  his  age,  to  obtain  any  further  insurance. 

It  thus  appears,  from  the  allegations  of  the  appellee,  that  he  is  ask- 
ing a  court  of  equity  in  this  State  to  in  join  the  officers  and  agents  of  a 
foreign  corporation,  domiciled  in  another  State,  from  doing  certain  acts 
in  and  about  their  business  affairs  in  that  State.  The  court  below  hav- 
ing granted  the  relief  prayed  for,  let  us  suppose  that  this  court  should 
affirm  that  judgment.  The  question  would  then  arise:  How  is  such  a 
decree  to  be  enforced  in  the  event  the  officers  and  agents  of  the  appellant 
company  should  persist  in  doing  the  acts  prohibited?  Such  a  judgment 
could  only  operate  in  personam,  and  obedience  to  the  court's  mandate 
can  be  compelled  only  by  an  attachment  of  the  body  of  the  contumacious 
/individuals  and  the  infliction  of  some  punishment.  In  the  case  before 
us  all  of  the  parties  against  whom  the  order  of  the  court  is  directed  are 
permanently  domiciled  beyond  the  territorial  jurisdiction  of  the  court, 
and  can  not  be  reached  by  any  process  issued  therefrom.  It  is  therefore 
evident  that  such  a  decree  would  be  utterly  futile.  Moreover,  the  appel- 
lant being  a  foreign  corporation,  domiciled  in  another  Stat^,  it  is  not 
within  the  judicial  province  of  a  Court  of  this  State  to  undertake  to 
supervise  and  direct  its  internal  affairs  and  management.  Clark  v.  Mu- 
tual Reserve  Fund  Ass'n,  43  L.  B.  A.,  392;  EtSrt  v.  Mutual  Reserve 
Fund  Life  Ass'n,  81  Minn.,  116;  83  N.  W.,  506;  3  Cooky's  Briefs  on 
Ins.,  p.  2841. 

It  is  true  that  there  are  instances  in  which  a  court  of  equity  situated  in 
one  State  will  enjoin  the  performance  of  acts  beyond  its  territorial  juris- 
diction, but  this  seems  to  be  limited  to  cases  where  the  parties  against 
whom  the  injunction  is  sought  reside  within  the  jurisdiction  of  the 
court.  Bellows,  etc.,  v/  Rutland,  28  Vt.,  470;  Magarum  v.  Moon,  53 
Atl.,  179;  Cole  v.  Cunningham,  133  U.  S.,  107;  1  High  on  Inj.,  sees. 
105,  106.  Such  judicial  restraint  imposed  upon  the  conduct  that  may 
be  enacted  beyond  the  jurisdiction  of  the  court  are  predicated  upon  the 
principle  that  such  judgments  are  intended  to  operate  only  upon  the 
person,  and  that,  if  the  parties  against  whom  they  are  directed  are  with- 
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in  the  jurisdiction  of  the  courts  the  decree  can  be  enforced,  and  are  not 
considered  an  interference  with  the  jurisdiction  of  any  other  tribunal 
over  the  subject-matter  of  the  controversy.  It  would  seem  that  if  the 
justification  for  the  exercise  of  this  power  is  to  be  found  in  the  fact  that 
the  party  defendant  resides  within  the  territorial  jurisdiction  of  the 
court  rendering  the  decree,  it  would  follow  that  no  such  authority  would 
be  exercised  where  this  situation  does  not  exist. 

We  are  disposed  to  think  that  there  is  still  another  fatal  objection  ap- 
pearing upon  the  face  of  the  appellee's  pleadings;  that  is,  the  remedy 
sought.  The  injury  which  he  seeks  to  avert  is  alleged  to  be  the  threat- 
ened cancellation  and  foreclosure  of  the  appellee's  policy  of  insurance; 
or,  in  practical  effect,  that  the  appellant  company  is  threatening  to  con- 
sider and  treat  the  policy  as  forfeited  and  canceled.  Unless  this  threat 
on  the  part  of  the  appellant,  if  carried  into  execution,  would  be  produc- 
tive of  some  substantial  injury  to  the  appellee^  there  can  be  no  sufficient 
reason  why  he  should  be  entitled  to  a  writ  of  injunction.  Neither  would 
he  be  entitled  to  a  writ  if  the  execution  of  the  threats  is  such  action  as 
can  not  be  appropriately  controlled  by  injunction,  leaving  out  of  con- 
sideration the  question  as  to  whether  or  not  there  is  an  adequate  remedy 
at  law  for  any  injury  that  might  follow.  The  situation,  as  depicted  by 
the  appellee,  is  that  the  appellant  is  threatening  to  refuse  or  recognize 
the  continued  existence  of  the  policy,  and  may  decline  to  accept  the 
monthly  premiums  tendered  by  the  appellee.  This  would  not  in  the 
least  impair  the  rights  of  the  appellee,  even  if  done.  No'  act  of  the  ap- 
pellant, without  the  consent  of  Lunday,  will  terminate  the  contract  of 
insurance  or  relieve  the  appellant  from  liability  thereon.  Assigning  as 
a  reason  why  it  will  not  recognize  its  liability  that  the  policy  has  been 
forfeited  would  not  strengthen  the  appellant's  claim.  Day  v.  Connecti- 
cut Life  Ins.  Co.,  45  Conn.,  480 ;  29  Am.  Sep.,  693.  Generally,  when  a 
controversy  arises  between  the  insurer  and  the  holder  of  the  policy,  as 
to  whether  or  not  it  is  still  in  force,  there  are  three  courses  open  to  the 
policyholder:  (1)  He  may  tender  the  premiums  when  due,  wait  till  the 
policy  matures,  and  then  bring  an  action  for  the  benefits;  (2)  he  may, 
when  notified  by  the  insurer  that  it  has  elected  to  consider  the  policy 
as  forfeited,  acquiesce,  treat  the  contract  as  terminated,  and  bring  an 
action  for  damages  for  the  wrongful  cancellation  of  the  policy;  or  (3) 
he  may  institute  a  proceeding  in  equity,  and  have  the  issue  as  to  wheth- 
er or  not  the  policy  has  in  fact  been  forfeited,  or  is  still  in  force,  judi- 
cially determined.  Metropolitan  Ins.  Co.  v.  McCormick,  19  Ind.  App., 
49;  65  Am.  St.  Rep.,  392;  Meyer  v.  Knickerbocker  Life  Ins.  Co.,  73 
N.  Y.,  616;  29  Am.  Rep.,  200;  Day  v.  Connecticut  Life  Ins.  Co.,  supra; 
3  Cooky's  Briefs  on  Law  of  Ins.,  pp.  2840-2842.  The  fact  that  the  in- 
surer  is  a  foreign  corporation,  domiciled  in  a  State  different  from  that 
in  which  the  action  is  brought,  does  not  deprive  the  court  of  jurisdiction 
to  render  a  decree  determining  the  status  of  the  parties  to  the  contract. 
3  Cooley's  Briefs  on  Law  of  Ins.,  2840,  2841,  and  cases  there  cited. 

We  deem  it  unnecessary  to  consider  the  various  other  assignments  of 
error  presented  in  the  brief  of  the  appellant,  in  view  of  the  fact  that  the 
case  will  be  finally  disposed  of  upon  the  objections  discussed. 

For  the  reasons  stated,  we  think  the  judgment  of  the  trial  court 
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should  be  revened  and  the  caiise  dismiBsed^  bat  without  prejudice  to 
the  right  of  the  appellee  to  institute,  in  a  court  of  competent  jurisdic- 
tion, another  action  for  the  proper  relief.  We  decline  to  pass  upon  the 
issue  as  to  whether  or  not  the  policy  of  insurance  has  been  forfeited  in 
fact,  or  that  the  appellant  could  justly  so  consider  it,  leaving  that  to  be 
determined  in  such  other  action  as  the  appellee  may  see  fit  to  institute. 
The  judgment  is  reversed  and  the  cause  dismissed. 

Reversed  and  dismissed. 


City  of  Oalvbston  v.  J.  M.  OunBT  Petbolbum  Compant. 

Decided  October  21.  liN>8. 

l^^TaxatioA — Bitvi  of  Venoaal  Propertsr. 

The  Legislature  may,  in  certain  instaaoee,  give  to  property  an  artificial 
situs  for  the  purpose  of  taxation;  but  where  the  property  is  physical  in  diar- 
acter,  of  a  nature  that  can  acquire  an  actual  situs,  it  must,  under  our  C<mati- 
tution,  be  taxed  in  the  county  where  actually  situated  or  located* 

8d — Ships— Place  where  used — ^Eegistry. 

A  Texas  corporation,  an  oil  company,  haying  its  principal  place  of  busi- 
ness at  Beaumont,  in  Jefferson  County,  owned  ceixain  ocean-going  steamers  and 
barges  for  transporting  crude  and  refined  oil.  These  were  registered  at  Qal- 
▼eBU>n,  the  nearest  port  of  entry;  but  were  employed  in  carrying  oil  from  Port 
Arthur,  a  harbor  in  Jefferson  County,  to  other  ports,  and  bore  the  letters  ''of 
Port  Arthur"  upon  each  vessel.  They  had  never  been  in  a  Galveston  harbor. 
Held  that  their  situs  for  purposes  of  taxation  was  in  Jefferson  County,  and 
that  th^  could  not  be  assessed  for  city  taxes  in  the  city  of  Qalveston,  Gal- 
veston County. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below  be- 
fore Hon.  W.  H.  Pope. 

M.  E.  Kleberg,  for  appellant. — ^All  steamboats,  sailing  vessels  and 
other  water  craft  enrolled,  registered  or  licensed  in  any  custom  house  of 
the  United  States  in  the  State  of  Texas  are  situated,  for  the  purpose  of 
taxation,  at  the  place  where  said  custom  house  is  located,  and  if  said 
place  be  in  an  incorporated  city  such  vessels  are  subject  to  taxation  by 
said  city  as  other  property  situated  within  said  city  may  be.  Rev.  Stats., 
arts.  6063,  5072;  Galveston  City  Charter,  sees.  19(c),  54  and  55;  Spe- 
cial Laws,  Twenty-eighth  Leg.,  262;  State  Constitution,  art.  8,  sec.  11. 

American  vessels  must  be  registered  at  the  port  nearest  to  that  where 
the  owner,  if  there  be  but  one,  and  if  more,  the  husband  or  acting  man- 
aging owner,  usually  resides,  and  that  port  shall  be  the  home  and  situs 
of  the  vessel.  Bev.  Stats,  of  TT.  S.,  art.  4141 ;  Hays  v.  P.  M.  Steamship 
Co.,  17  How.,  596;  Morgan  v.  Parkham,  16  Wall.,  471;  Old  Dominion 
Steamship  Co.  v.  Virginia,  198  TJ.  S.,  299;  Northwestern  Lumber  Co. 
V.  Chehalis  Co.,  87  Am.  St.  Bep.,  747. 

7).  Edward  Oreer  (F.  (7.  Proctor,  of  counsel),  for  appellee. — ^Where  ves- 
sels have  acquired  an  actual  situs  in  a  county  of  this  State,  the  statute 
article  5072,  providing  that  vessels  shall  be  assessed  and  taxes  paid 
thereon  in  the  county  where  they  are  registered  or  enrolled,  is  uncon- 
stitutional and  void,  as  being  in  contravention  of  section  11  of  article  8 
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of  the  State  Constitution,  if  such  vessels  are  registered  or  enrolled  in  a 
connty  other  than  where  they  have  acquired  the  actual  situs.  Except 
for  article  6072,  if  valid,  the  vessels  of  appellee  would  be  taxable  only 
at  the  residence  of  the  owner,  to  wit,  in  Jefferson  County;  and  article 
6072  does  not  make  them  taxable  in  the  city  of  Galveston,  but  only  in 
Galveston  County.  State  Constitution,  art.  8,  sec.  11;  Cammack  v. 
Matador  L.  &  C.  Co.,  70  S.  W.,  454;  Section  54  of  the  Galveston  City 
Charter  (Special  Laws  of  the  Twenty-eighth  Legislature,  262) ;  Mayor, 
etc.,  V.  Baldwin,  67  Ala.,  61 ;  29  Am.  Sep.,  712 ;  Jordan  v.  Young,  37 
Maine,  276 ;  Hooper  v.  Baltimore,  12  Md.,  464 ;  People  v.  Niles,  35  Cal., 
283;  Middleton  Ferry  Co.  v.  Middleton,  40  Conn.,  71;  Wheeling,  etc., 
Co.  V.  Wheeling,  99  XJ.-S.,  273;  California  &  N.  W.  B.  B.  Co.  v.  Board 
of  Public  Works,  97  Va.,  23;  Ayer  &  Lord  Tie  Co.  v.  Kentucky,  202 
U.  S.,  410 ;  Old  Dominion  Steamship  Co.  v.  Virginia,  198  U.  S.,  299 ; 
Cleveland,  etc.,  v.  Backus,  154  U.  S.,  439 ;  Olson  v.  Ciiy  of  San  Fran- 
cisco, 82  Pac,  860 ;  San  Francisco  v.  Talbot,  63  Cal.,  486. 

PISHEE,  Chief  Justice. — Statement  of  the  nature  and  result  of 
suit  and  findings  of  the  court. — This  is  a  suit  by  the  City  of  Galveston 
•  to  recover  of  appellee  $4,936.40,  with  interest  and  penalties,  alleged  by 
appellant  to  be  due  it  for  taxes  levied  and  assessed  upon  certain  vessels 
owned  by  appellee,  which  are  enrolled  and  registered  in  the  United 
States  custom  house  in  the  city  and  county  of  Galveston. 

The  trial  court  held  that  these  vessels  were  not  subject  to  taxation  in 
the  city  of  Galveston,  and  rendered  judgment  in  favor  of  appellee.  The 
court  found  no  conclusions  of  law,  but  found  conclusions  of  fact,  which 
are  as  follows: 

"1.  That  the  City  of  Galveston  is  a  municipal  corporation,  duly 
chartered  and  incorporated  by  public  law  of  the  State  of  Texas,  and  that 
it  is  a  separate  and  independent  school  district,  and  has  power,  and  is 
bound  by  ordinances,  to  annually  levy  and  collect  a  tax  of  twenty  cents 
on  the  one  hundred  dollars'  valuation  upon  the  taxable  property  within 
the  limits  of  said  city  for  the  support  and  maintenance  of  public  free 
schools  in  said  City  of  Galveston. 

**2.  That  all  the  barges,  schooners,  steamers  and  vessels  of  every 
kind  mentioned  in  plaintiflPs  petition  are  owned  by  defendant,  and  were 
enrolled  in  the  United  States  custom  house  in  the  City  of  Galveston  on 
the  several  dates  mentioned  in  plaintiffs  petition. 

"3.  That  plaintiff  was  authorized  to  levy,  assess  and  collect  taxes 
for  the  year  1906,  and  that  the  levy  and  assessment  of  the  taxes  for  the 
year  1905,  made  by  the  City  of  Galveston,  including  a  school  tax,  as 
set  forth  in  plaintiffs  petition,  were  properly  and  regularly  made,  and 
that  all  requirements  for  a  legal  levy  and  assessment  have  been  complied 
with. 

"4.  That  defendant  failed  to  render  the  said  barges,  steamers,  etc., 
to  plaintiffs  assessor  for  listing  and  assessment  on  or  before  June  1, 
1906,  and  the  said  assessor  thereupon  listed  the  said  property  for  taxa- 
tion as  unrendered;  that  same  was  referred  to  plaintiffs  Board  of 
Equalization,  by  which,  after  due  notice  as  required  by  law,  the  said 
property  was  appraised  at  the  valuation  stated  in  plaintiffs  petition. 

^5.    That  the  levy  for  municipal  taxes  for  the  year  1906  was  $1.52 
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on  the  $100  valuation,  and  that  the  levy  for  school  taxes  was  twenty 
cents  on  the  $100  valuation  for  said  year. 

^^6.  That  defendant  has  failed  and  refused  to  pay  the  amount  of 
taxes  charged  against  it  by  plaintiff,  and  still  fails  and  refuses  to  pay 
the  same. 

^^7.  That  the  United  States  custom  house,  where  said  vessels  of  the 
defendant  are  enrolled,  is  situated  within  the  territorial  limits  of  the 
City  of  Qalveston  in  the  State  of  Texas. 

^'8.  That  the  defendant  is  justly  indebted  to  the  City  of  Galveston 
in  the  sum  of  $4,936.40,  with  interest  thereon  at  the  rate  of  six  percent 
per  annum  from  the  first  day  of  January,  1906,  and  a  penalty  of  five 
percent,  if  the  property  of  said  defendant  described  in  plaintiff's  peti- 
tion was  subject  to  taxation  by  the  City  of  Galveston. 

^'9.  That  it  is  a  fact  that  each  and  all  of  the  barges,  steamers, 
schooners  and  vessels  of  every  kind  described  in  the  plaintiff's  petition 
are  owned  by  the  J.  M.  Guffey  Petroleum  Company,  and  no  other  per- 
son or  corporation  has  any  interest  therein. 

"10.  That  the  J.  M.  Guffey  Petroleum  Company  is  a  private  corpo- 
ration, chartered  under  the  laws  of  the  State  of  Texas  for  the  purposes 
of  mining  for  and  producing  petroleum  oil  and  other  minerals.  That 
the  principal  place  of  business  stated  in  the  charter  of  the  corporation, 
and  domicile,  is  the  city  of  Beaumont,  Jefferson  County,  Texas,  and  that 
in  said  city  of  Beaumont,  Jefferson  County,  Texas,  it  has  and  maintains 
its  general  offices,  and  not  elsewhere,  and  that  its  managing  officers  and 
agents  reside  and  have  their  offices  in  said  city  of  Beaumont,  and  not 
elsewhere. 

"11.  That  at  each  and  all  of  the  times  mentioned  in  plaintiff's  pe^ 
tition,  at  which  the  vessels  therein  described  were  registered  and  enrolled 
at  the  port  of  Galveston,  said  port  of  Galveston  was  the  only  port  of 
entry  situated  within  the  collection  district  in  which  the  city  of  Beau- 
mont is  situated,  and  said  vessels  were  enrolled  at  said  port  of  Galves- 
ton in  compliance  with  the  navigation  laws  of  the  United  States,  be- 
cause said  city  was  the  nearest  port  of  entry  at  which  they  could  be 
registered  or  enrolled  to  the  residence  of  the  owner,  to  wit,  the  nearest 
port  of  entry  to  Beaumant,  Jefferson  County,  Texas. 

"12.  That  each  and  all  of  said  vessels  have  painted  on  the  stem,  in 
white  letters  on  black  ground,  the  name  of  the  vessel  and  the  vrords  *of 
Port  Arthur,'  in  compliance  with  the  navigation  laws  of  the  United 
States,  requiring  that  each,  vessel  shall  have  its  name  and  the  name  of 
the  port  nearest  to  the  place  where  the  owner  resides  so  painted  on  the 
stern,  it  being  shown  that  Port  Arthur  is  situated  twenty  miles  from 
the  city  of  Beaumont,  the  residence  of  the  J.  M.  Guffey  Petroleum 
Company,  and  that  Galveston  is  some  ninety  miles  from  said  dty  of 
Beaumont. 

.  "13.  That  Port  Arthur  is  situated  in  Jefferson  County,  Texas,  and 
is  a  port  at  which  ocean-going  vessels  receive  and  discharge  freight  and 
passengers  doing  an  interstate  and  international  business,  and  at  which 
numerous  barges,  schooners  and  water  craft  of  all  kind  receive  and  dis- 
charge cargo  in  an  interstate  and  coastwise  trade.  That  Port  Arthur 
is  twenty  miles  from  Beaumont  and  about  ninety  miles  from  Galveston, 
and  is  situated  on  Sabine  Lake  or  Sabine  Bay,  at  the  north  end  of  Port 
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Arthur  canal,  which  canal  is  navigable  for  vessels  drawing  twenty-two 
feet,  and  connects  the  town  of  Port  Arthur  with  Sabine  Pass,  and  thence 
through  the  jetties  to  the  Gulf  of  Mexico.  That  Port  Arthur  is  not  a 
port  of  entry,  and  vessels  can  not  be  registered  or  enrolled  there  under 
the  laws  of  the  United  States. 

^^14.  That  not  one  of  the  vessels  described  in  plaintiff's  petition  has 
ever  been  actually  or  physically  in  the  City  of  Galveston,  or  in  Galves- 
ton Bay,  and  none  of  them  have  ever  done  any  business  to  or  from  the 
port  of  Galveston.  But  there  is  nothing  to  prevent  said  vessels  from  en- 
tering the  port  of  Galveston  and  doing  business  there  in  the  event  their 
owners  should  deem  it  proper  to  do  so. 

'^15.  That  all  of  the  steamers  described  in  the  petition  ply  between 
Port  Arthur  and  Philadelphia,  and  New  York,  and  other  points  along 
the  Atlantic  seaboard,  and  are  engaged  in  the  business  of  carrying  oil, 
crude  and  refined,  from  Port  Arthur  to  the  above-named  ports.  That 
when  not  actually  engaged  on  the  seas  in  carrying  oil,  or  at  the  port  of 
destination  in  unloading  same,  said  steamers  are  at  Port  Arthur,  Jef- 
ferson County,  Texas,  awaiting  cargo  or  taking  on  cargo,  and  have  never 
been  in  the  port  of  Galveston  for  any  purpose  whatever. 

"16.  That  all  the  barges  and  vessels,  except  steamers  described  in 
plaintiff's  petition,  are  engaged  in  the  transportation  of  oil,  crude  and 
refined,  from  Port  Arthur,  Texas,  to  points  along  the  coast,  and  some- 
times to  points  in  the  interior  reached  by  rivers,  but  that  at  all  times 
when  said  vessels  are  not  engaged  in  the  actual  carrying  of  oil  away 
from  Port  Arthur  they  are  stationed  there,  and  remain  at  Port  Arthur, 
in  Jefferson  County,  Texas,  and  none  of  them  have  ever  been  in  Gal- 
veston, or  the  waters  of  Galveston  Bay,  for  any  purpose  whatever. 

"17.  It  is  further  agreed  that  the  J.  M.  Quffey  Petroleum  Com- 
pany has  and  maintains  no  office  or  agent  of  any  kind  in  the  City  of 
Galveston,  Texas,  and  conducts  no  business  of  any  kind  or  character  at 
or  from  said  city. 

"18.  That  all  the  vessels  described  in  plaintiff's  petition  are  spe- 
cially built  and  fitted  for  the  carrying  of  petroleum  oil,  crude  or  re- 
fined, and  could  not  be  used  for  carrying  other  kinds  of  freight  without 
extensive  and  costly  alterations ;  are  engaged  solely  in  said  business,  and 
were  so  engaged  during  all  the  times  mentioned  in  the  petition;  that 
said  vessels  tak^  cargo  only  at  Port  Arthur,  and  carry  no  passengers 
and  no  freight,  except  oil,  and  always  come  back  to  Port  Arthur  empty, 
carrying  no  return  cargo.^" 
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Opinion, — ^The  Legislature  may,  in  certain  instances,  give  to  properly 
an  artificial  situs  for  the  purposes  of  taxation,  but  when  the  property  is 
physical  in  character,  or  of  a  nature  that  can  acquire  an  actual  situs,  it 
must,  under  our  Constitution,  be  taxed  in  the  county  where  actually 
situated  or  located.  The  finding  of  the  court  is  to  the  effect  that  these 
vessels  so  taxed  have  an  actual  situs  at  Port  Arthur,  in  the  County  of 
Jefferson,  and  are  not,  and  have  never  been,  within  waters  located  with- 
in the  territorial  jurisdiction  of  the  City  of  Galveston. 

That  vessels  may  acquire  an  actual  situs  is  a  proposition  too  well  set- 
tled to  be  questioned,  and  that  the  place  of  enrollment  and  registration 
is  not  controlling  if  tiie  actual  situs  is  elsewhere.    Old  Dominion  Steam- 
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ship  Co.  V.  Virginia,  198  U.  S.,  299 ;  Ayer  &  Lord  Tie  Co.  v.  Kentudy, 
202  U.  S.,  410 ;  MobUe  v.  Baldwin,  67  Ala.,  61 ;  29  Am.  Bep.,  713. 

The  court  having  determined  by  a  finding,  which  is  not  disputed, 
that  the  actual  situs  of  these  vessels  was  at  a  place  other  than  the  City 
of  Galveston,  the  latter  was  wanting  in  jurisdiction  to  assess  the  vessels 
for  taxation.  Its  power  in  this  respect  is  limited  to  property  within  the 
limits  of  the  city,  or  that  of  a  nature  intangible,  and  personal  properly 
which  has  not  acquired  an  actual  situs  elsewhere  owned  by  the  citizens  of 
that  city. 

We  Skd  no  error  in  the  record,  and  the  judgment  is  a£Brmed. 

Affirmed, 

Writ  of  error  refused. 


Tbxas  &  Nbw  Orleans  Bailboad  Coiipant  v.  Everett  C.  Jacksok. 

Decided  October  21«  1908. 

1;— Xaster  and  Servant — ^Assumed  Bltk. 

The  risks  of  injury  from  negligence  of  the  master  which  the  servant  ib  to 
be  held  to  have  assumed  include  only  such  as  he  knows  or  must  necessarily 
have  known  in  the  discharge  of  the  duties  of  his  service;  they  do  not  extend 
to  such  as  he  might  have  luiown  by  the  es^rcise  of  ordinary  care^ 

8. — ^Hegllgence— Coupling  Apparatus. 

The  fact  that  the  knuckle  of  the  coupling  device  of  a  car  was  left  ckraed 
instead  of  open,  eitlier  through  defect  or  through  the  negligence  of  another 
employe,  whereby  plaintiff,  in  attempting  a  coupling,  was  caught  and  injured 
by  the  rebound  of  a  car  switched  against  it,  was  sufficient  to  be  submitted  to 
the  jury  as  evidence  of  negligence  rendering  the  master  liable. 

S. — Charge— Bequested  Initmotlon. 

An  instruction  to  the  jury  to  confine  their  inquiry  as  to  defendant's  neg- 
ligence to  a  single  definite  ground  alleged  is  sufficient  to  justify  refusal  of  a 
requested  charge  withdrawing  other  grounds  of  recovery  from  their  consid- 
eration. 

4. — ^Kaster  and  Servant — ^yiolation  of  Bnle. 

Where  a  rule  of  the  master  against  going  between  cars  in  coupling  was 
shown  to  have  been  habitually  disregarded  by  employes,  a  charge  which  made 
its  violation  by  the  servant  a  defense  against  his  action  for  injuries  received 
in  consequence,  if  such  act  was  one  lacking  in  ordinary  care,  was  proper;  and 
a  charge  making  such  violation  of  the  rule  an  absolute  defense  was  incorrect 

■ 

6. — ^Beqnested  Charge — ^Invited  Error. 

Appellant  can  not  complain  of  the  refusal  of  a  requested  charge  which  is 
inconsistent  with  another  requested  by  him  and  given. 

6. — ^Beqnested   Charge. 

Where  the  matter  covered  by  a  requested  charge  is  substantially  embraced 
in  the  instructions  given,  the  requested  charge  is  properly  refused. 

7. — ^InstraotlonB  Approved. 

Charge  of  court  in  an  action  by  a  switchman  injured  while  coupling  cars, 
covering  the  subjects  of  negligence,  contributory  negligence,  assumed  risk,  and 
violation  of  master's  rules  by  servant  approved,  and  commended. 

Appeal  from  the  District  Court  of  Harris  Coumiy.    Tried  below  be- 
fore Hon.  C.  E.  Ashe. 
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Baker,  BotU,  Parker  &  Garwood  and  Lom,  Kelley  &  Wolters,  for  ap- 
pellant.— An  employe  of  a  railroad  company  neceasarily  asaumes  the 
risk  of  all  dangers  which  arise  in  the  ordinary  discharge  of  the  duties 
of  such  business,  and  by  failure  to  use  ordinary  care  in  the  discharge 
of  such  duty  he  may  assume  such  risks  as  arise  from  the  negligence  of 
the  master  without  necessarily  knowing  of  such  risks  in  the  ordinary 
discharge  of  his  duties,  but  which  he  would  have  known  and  avoided  by 
the  exercise  of  ordinary  care.  Galveston,  H.  ft  S.  A.  Sy.  Co.  v.  Lempe, 
59  Texas,  19 ;  Houston  ft  T.  C.  By.  Co.  v.  McNamara,  69  Texas,  256 ; 
Missouri  Pac.  By.  Co.  v.  Crenshaw,  71  Texas,  345;  Galveston,  H.  ft  S. 
A.  By.  Co.  V.  Garrett,  73  Texas,  262 ;  International  ft  G.  N.  By.  Co.  v. 
Hall,  78  Texas,  660;  Bonnett  v.  Galveston,  H.  ft  S.  A.  By.  Co.,  89 
Texas,  72;  Gulf,  C.  ft  S.  P.  By.  Co.  v.  Gray,  25  Texas  Civ.  App.,  99; 
Smith  V.  Armour  ft  Co.,  37  Texas  Civ.  App.,  633;  St.  Louis  S.  W.  By. 
Co.  V.  Bea,  87  S.  W.,  324;  St.  Louis,  Iron  Mountain  By.  Co.  v.  Higgins, 
53  Ark.,  458;  Texas  ft  P.  By.  Co.  v.  Bhodes,  71  Fed.,  145;  Thompson 
v.  Chicago,  M.  ft  St.  P.  B.  B.  Co.,  18  Fed.,  239;  Motey  v.  Pickle,  74 
Fed.,  155. 

The  mere  fact  that  the  car  E  was  left  on  the  track  a  short  distance 
west  of  where  the  plaintiff  was  attempting  to  make  the  coupling  between 
D  and  the  string  of  cars  on  the  east,  and  the  further  fact  that  the 
knuckle  on  the  east  end  of  the  car  E  was  left  closed,  did  not  show  negli- 
gence on  the  part  of  the  company,  its  agents  or  servants.  [This  was 
appellant's  first  proposition  under  his  second  assignment,  which  as- 
serted error  in  the  eighth  paragraph  of  the  charge  of  the  court.  There 
was  no  eighth  assignment  submitted.]  East  Tennessee  ft  W.  N.  C.  B. 
Co.  V.  Lindamood,  78  S.  W.,  99 ;  Texas  ft  P.  By.  Co.  v.  Shoemaker,  98 
Texas,  451;  Trinity  County  Lumber  Co.  v.  Denham,  85  Texas,  56; 
McBay  v.  Bailway  Co.,  89  Texas,  169;  Broadway  v.  San  Antonio  Gas 
Co.,  24  Texas  Civ.  App.,  603. 

In  order  to  recover  on  account  of  negligence  of  the  defendant  the  acts 
of  the  defendant,  its  agents  or  servants,  whidi  are  all^;ed  to  have  pro- 
duced the  injury,  must  be  shown  to  have  been  the  direct  and  proximate 
cause  of  said  injury.  [Second  proposition,  second  assignment.]  San 
Antonio  ft  A.  P.  By.  Co.  v.  Trigo,  101  S.  W.,  254;  Texas  ft  P.  By.  Co. 
v.  Bigham,  90  Texas,  223;  Texas  ft  P.  By.  Co.  v.  Short,  58  S.  W.,  67; 
Scale  V.  Gulf,  C.  ft  S.  F.  By.  Co.,  65  Texas,  279 ;  Light  ft  Power  Co.  v. 
Ijefevre,  93  Texas,  607 ;  Galveston,  H.  ft  S.  A.  By.  Co.  v.  Eief,  94  Texas, 
338;  Dawson  v.  Metal  Fireproofing  Co.,  94  Texas,  429;  Milwaukee  ft 
St.  P.  By.  Co.  V.  Kellogg,  94  TT.  S.,  469 ;  Hoag  v.  Bailway  Co.,  85  Pa. 
St.,  293,  298,  299 ;  Motey  v.  Pickle  Marble  ft  Granite  Co.,  74  Fed.,  155. 

The  court  erred  in  refusing  to  give  the  second  special  charge  requested 
by  defendant  St.  Louis,  etc.,  By.  Co.  v.  Cassiday,  92  Texas,  527; 
Houston  ft  T.  C.  By.  Co.  v.  Patterson,  20  Texas  Civ.  App.,  260;  St 
Louis  S.  W.  By.  Co.  v.  Kem,  100  S.  W.,  973;  Missouri,  K.  ft  T.  By.  Co. 
v.  McGlamory,  89  Texas,  637. 

When  an  employe  wilfully  disregards  a  rule  of  his  employer  made 
for  his  protection  against  accidents,  and  which  rule  was  known  to  him, 
and  as  a  proximate  result  of  the  disrq^ard  of  such  rule  he  receives  an 
injury,  he  is  not  entitled  to  recover.  Missouri,  BL  ft  T.  By.  Co.  of  Texas 
V.  Keefe,  84  S.  W.,  679 ;  Hynson  v.  St  Louis  S.  W.  By.  Co.,  79  8.  W., 
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928;  Gulf,  W.  T.  &  Pac.  By.  v.  Eyan,  69  Texas,  669;  Houston  &  T.  C. 
Ey.  Co.  V.  Norris,  41  S.  W.,  708;  Pilkington  v.  Eailway,  70  Texas,  226; 
San  Antonio  &  A.  P.  Ey.  v.  Wallace,  76  Texas,  637 ;  Gulf,  C.  &  S.  P. 
Ey.  Co.  v.  McM'ahan,  66  Texas  Civ.  App.,  601 ;  Canadian  Pac.  Ey.  Co. 
V.  Elliott,  137  Fed.,  904;  Schaub  v.  H.  &  St.  J.  E.  Co.,  106  Mo.,  74; 
Johnson  v.  Chesapeake  &  0.  E.  E.  Co.,  36  W.  Ya.,  73. 

The  court  erred  in  refusing  the  fifth  special  charge  asked  by  defend- 
ant. International  &  G.  N.  By.  Co.  v.  Bell,  75  Texas,  50 ;  St.  Louis  S. 
W.  Ey.  Co.  V.  Brisco,  100  S.  W.,  989 ;  Missouri,  K.  &  T.  Ey.  Co.  v.  Me- 
Glamory,  89  Texas,  637;  St.  Louis  S.  W.  E.  Co.  v.  Kern,  100  S.  W., 
973;  Houston  ft  T.  C.  By.  Co.  v.  Patterson,  20  Texas  Civ.  App.,  260; 
Missouri,  K.  ft  T.  Ey.  v.  Bogers,  91  Texas,  58. 

The  frequent  disregard  by  employes  of  a  rule  of  the  employer,  made 
to  safeguard  them  against  danger,  does  not  authorize  an  employe  to  vio- 
late said  rule  when  he  knows,  or  has  reason  to  believe,  that  in  so  doing 
he  is  taking  risks  of  danger.  St.  Louis  S.  W.  Ey.  Co.  v.  Cassiday,  92 
Texas,  527;  Dallas  Consolidated  Elec.  Co.  v.  Lasch,  17  Texas  Ct.  Eep., 
846;  St.  Louis  S.  W.  Ey.  Co.  v.  Brisco,  100  S.  W.,  989;  Benage  v. 
Lake  Shore  ft  M.  S.  By.  Co.,  60  N.  W.,  286;  Loranger  v.  Lake  Shore  & 
M.  By.  Co.,  62  N.  W.,  137. 

Ewing  &  Ring,  for  appellee. — ^That  the  charge  complained  of,  even 
if  the  issue  of  assumed  risk  were  in  the  case,  was  strictly  correct,  see 
Texas  ft  New  Orleans  B.  E.  Co.  v.  Davidson,  20  Texas  Ct.  Bep.,  643, 
directly  in  point;  El  Paso  ft  S.  W.  Ey.  Co.  v.  Vizard,  39  Texas  Civ. 
App.,  534;  Galveston,  H.  ft  S.  A.  Ey.  Co.  v.  Stoy,  44  Texas  Civ.  App., 
448 ;  Missouri,  K.  ft  T.  By.  Co.  v.  Hannig,  91  Texas,  .347,  approved  and 
followed  not  only  in  above  cases  but  in  San  Antonio  ft  A.  P.  Ey.  Co.  v. 
Engelhom,  24  Texas  Civ.  App.,  324;  Texas  ft  P.  Ey.  v.  McClane,  24 
Texas  Civ.  App.,  321 ;  San  Antonio  ft  A.  P.  Ey.  v.  Waller,  65  S.  W., 
210 ;  Bookrum  v.  Galveston,  H.  ft  S.  A.  By.  Co.,  57  S.  W.,  920.  That 
plaintiff  was  not  required  to  exercise  ordinary  care  to  laiow  of  and 
avoid  defects  or  dangers,  that  being  the  master's  duty,  see  Missouri,  K. 
ft  T.  Ey.  Co.  V.  Hannig,  91  Texas,  347;  Missouri  Pac.  Ey.  Co.  v.  Lehm- 
berg,  75  Texas,  62,  66-7 ;  Peck  v.  Peck,  87  S.  W.,  248 ;  Eailway  v.  David- 
son, supnL 

That  the  jury  were  warranted  in  finding  that  the  rebound  and  injury 
was  the  proximate  result  of  negligence  of  defendant  arising  from  its 
failure  to  provide  a  reasonably  safe  coupling  appliance,  or  from  the  n^- 
lect  of  its  employes  to  set  the  knuckle  open ;  see  Trinity  Lumber  Co.  v. 
Denham,  85  Texas,  60 ;  El  Paso  ft  N.  W.  Ey.  Co.  v.  McComas,  36  Texas 
Civ.  App.,  170 ;  Texas  ft  Pac.  Ey.  Co.  v.  Bigham,  90  Texas,  223 ;  Murphy 
V.  Galveston,  H.  ft  N.  Ey.  Co.,  100  Texas,  490;  Pullman  Palace  Car 
Co.  V.  Laack,  143  111.,  242;  s.  c,  14  Am.  Neg.  Cas.,  291,  303. 

That  the  jury  were  warranted  in  finding  that  plaintiff's  conduct  was 
not  contributorily  negligent,  even  if  the  rule  forbidding  going  between 
moving  cars  could  apply,  since  the  questionable  application  of  the  rule 
and  its  habitual  disregard,  with  the  acquiescence  of  those  charged  with  its 
enforcement,  were  excusatory  circumstances  for  the  juiy ;  see  Galveston, 
H.  ft  S.  A.  Ey.  Co.  v.  Adams,  94  Texas,  100,  106-7 ;  San  Antonio  ft  A. 
P.  Ey.  Co.  V.  Connell,  27  Texas  Civ.  App.,  533,  error  refused,  and  cases 
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cited ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Still,  100  S.  W.,  176,  179,  error 
refused.  See,  also,  Texas  Pae.  Ey.  Co.  v.  Overheiser,  76  Texas,  437, 
440-1,  followed  by  this  court  in  Improvement  Co.  v.  Rohr,  16  Texas 
Civ.  App.,  404,  409. 

That  the  violation  of  the  rule,  even  though  it  applied,  unless  negli- 
gent in  fact,  was  no  defense,  see  Qalveston,  H.  &  S.  A.  Ry.  Co.  v. 
Adams,  94  Texas,  100,  106-7 ;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Connell, 
27  Texas  Civ.  App.,  533,  error  refused,  and  cases  cited;  Oalveston,  H.  & 
S.  A.  Ry.  Co.  V.  Still,  100  S.  W.,  176-179,  error  refused. 

That  the  error  in  submitting  the  issue  as  one  of  fact,  if  error  it  was, 
was  as  to  defendant  preclusively  invited,  see  International  &  O.  N.  Ry. 
Co.  V.  Sein,  89  Texas,  63 ;  Houston  &  T.  C.  Ry.  Co.  v.  Higgins,  22  Texas 
Civ.  App.,  430,  434,  error  refused. 

That  where  several  special  charges  are  asked  on  the  same  subject,  and 
one  is  given,  even  though  the  least  favorable,  no  error  can  be  predi- 
cated upon  the  refusal  of  the  others,  see  Cane  Belt  R.  Co.  v.  Crosson, 
39  Texas  Civ.  App.,  369,  error  refused;  Smith  v.  International  &  0.  N. 
Ey.  Co.,  99  S.  W.,  566 ;  Milling  &  Grain  Co.  v.  Qowan,  104  S.  W.,  916. 

KEY,  Associate  Justice. — This  is  a  personal  injury  suit,  which  re- 
sulted in  a  verdict  and  judgment  for  the  plaintiff  for  $6,000,  and  the 
defendant  has  appealed.  The  case  was  submitted  to  the  jury  upon  the 
following  instructions  given  by  trial  judge : 

*'l.  Negligence,  as  a  law  term,  means  the  want  of  ordinary  care; 
that  is,  the  want  of  such  care  as  an  ordinarily  prudent  person  would 
have  exercised  under  the  same  or  similar  circumstances. 

"2.  Contributory  negligence,  as  a  law  phrase,  means  such  act  or 
omission  on  the  part  of  a  plaintiff  as  an  ordinarily  prudent  person  would 
not  do  or  suffer  to  be  done  under  the  same  or  similar  circumstances, 
which,  concurring  with  the  negligent  act  or  omission  of  a  defendant, 
becomes  a  proximate  cause  of  an  injury. 

'^3.  By  proximate  cause  is  meant  an  efficient  cause  without  which 
the  injury  would  not  have  happened,  and  from  which  danger  of  injury 
might  reasonably  have  been  anticipated  as  a  natural  and  probable  con- 
sequence. 

''4.  A  railroad  corporation  operating  a  railroad,  the  line  of  which  is 
situated  in  whole  or  in  part  in  this  State,  is  made  liable  by  a  statute 
for  all  damages  sustained  by  an  employe  thereof  while  engaged  in  the 
work  of  operating  the  cars  or  trains  of  such  corporation  by  reason  of 
the  negligence  of  any  other  servant  or  employe  of  such  corporation; 
and  the  fact  that  such  servants  or  employes  were  fellow  servants  with 
each  other  would  not  impair  or  destroy  such  liability. 

"5.  An  employer,  such  as  a  railroad  company,  is  not  required  to 
famish  absolutely  safe  appliances,  but  owes  to  an  employe  the  duty  of 
exercising  ordinary  care  to  maintain  the  appliances  with  which  he  is 
called  upon  to  work  in  a  reasonably  safe  condition  for  the  use  for  which 
they  are  designated;  and  negligence  of  any  employe  or  servant  charged 
with  the  performance  of  that  duty,  no  matter  what  his  rank  or  grade, 
is  deemed  in  law  the  negligence  of  the  employer. 

"6.  An  employe  of  a  railroad  company  is  held  in  law  to  assume 
such  risks  as  are  ordinarily  incident  to  the  service  he  engages  to  per- 
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form  and  sach  others  as  he  knows  of,  or  must  neceasarily  have  known  of 
in  the  ordinary  discharge  of  the  duties  of  his  servioe,  but  risks  arising 
from  negligence  of  the  company's  servants  or  employes  that  is  charge- 
able  to  it  are  not  assumed  by  an  employe  unless  he  knows  of  them  or 
must  necessarily  have  known  of  them  in  the  ordinary  discharge  of  the 
duties  of  his  service,  and  until  then  he  has  a  right  to  assume  that  risks 
arising  from  such  n^ligence  do  not  exist. 

"7.  An  employe,  in  law,  is  bound  to  exercise  ordinary  care  for  his 
own  safety  in  the  discharge  of  the  duties  of  his  service,  and  if,  by  negli- 
gence on  his  own  part,  he  contributes  to  the  injury  of  which  he  com- 
plains, he  can  not  recover  therefor. 

^'8.    If  you  believe  from  the  evidence: 

''(a)  That  plaintiff,  on  the  occasion  in  question,  was  in  the  employ- 
ment of  defendant  as  switchman,  and  as  such  engaged  in  the  work  of 
operating  its  trains  or  cars  at  Echo,  and  that  while  so  employed  and  en- 
gaged he  undertook  to  adjust  the  drawbars  between  two  cars,  and  tiiat  he 
was,  in  so  undertaking,  acting  in  the  ordinary  discharge  of  the  duties 
of  his  service,  and 

''(b)  That,  while  so  engaged  and  undertaking,  he  was  injured  by 
the  bounding  back  of  one  of  the  cars,  substantially  as  alleged,  and  that 
such  bounding  back  was  on  account  of  the  car  striking  another  in  which 
the  knuckle  of  its  coupling  appliance  was  closed,  and 

''(c)  That  defendant  had  failed  to  exercise  ordinary  care  to  maintain 
the  coupling  appliance  of  which  said  knuckle  was  a  part  in  a  reasonably 
safe  condition,  and  that,  on  account  thereof,  such  coupling  appliance 
WHS  in  a  condition  that  kept  the  knuckle  from  being  open,  or 

"(d)  That  said  knuckle  was  not  in  such  condition,  but  that  some 
employe  or  servant  of  defendant,  in  the  course  of  his  service  for  it,  left 
the  knuckle  closed,  instead  of  open,  and  that  he  in  so  doing  failed  to 
exercise  ordinary  care,  as  before  defined,  and 

"(e)  That  in  either  event  such  want  of  ordinary  care  was  a  proxi- 
mate cause,  as  above  explained,  of  plaintiff's  alleged  injuries, 

"Then  let  the  verdict  be  for  plaintiff,  unless  you  find  for  defend- 
ant on  the  issue  of  contributory  negligence  or  on  the  issue  of  assumed 
risk  as  submitted  by  the  court. 

"9.  The  burden  is  upon  the  plaintiff  to  prove,  by  a  preponderance 
of  the  evidence,  to  be  considered  in  its  entirety,  no  matter  by  which  side 
adduced,  the  facts  necessary  to  make  out  a  case  for  his  recovery,  as  sub- 
mitted by  the  court  in  the  next  preceding  paragraph,  and  unless  such 
facts  are  so  established  the  plaintiff  can  not  recover. 

"10.  Therefore,  if  you  do  not  believe  from  the  evidence  that  the  car 
in  question  bounded  back  and  injured  plaintiff  substantially  in  the 
manner  alleged,  or  if  you  do  not  believe  that  the  bounding  back  of  the 
car,  if  it  did  so,  was  on  account  of  the  knuckle  of  the  car  it  is  allied 
to  have  struck  being  closed  instead  of  open,  or  if  you  do  not  believe 
that  such  knuckle  being  closed,  if  it  was,  was  due  to  negligence  of  the 
defendant  or  of  one  of  its  servants  or  employes  in  that  behalf,  as  before 
explained,  or  should  believe  that  the  company  had  used  ordinary  care 
to  see  that  same  was  in  a  reasonably  safe  condition,  or  if  you  do  not 
believe  that  such  negligence,  if  &own,  was  a  proximate  cause  of  plain- 
tiff's aUeged  injuries;  that  is,  an  efficient  cause,  without  which  they 


lOOS.}  Texas  ft  N.  O.  B.  B.  Co.  v.  Jackson.  651 

would  not  have  happened,  and  from  which  danger  of  injury  might  rea- 
sonably have  been  anticipated  as  a  natural  and  probable  consequence, 
then  let  the  verdict  be  for  the  defendant. 

"11.  Although  you  may  find  that  defendant  was  negligent  in  the 
particular  submitted,  and  that  such  negligence  was  a  proximate  cause 
of  plaintiff's  alleged  injuries,  yet  if  you  believe  from  the  evidence  that 
plaintiff,  on  the  occasion  in  question,  in  shoving  or  attempting  to  shove 
the  drawhead  or  drawbar  to  the  car  attached  to  the  engine,  if  he  did  sO, 
he  placed  his  hand  in  a  dangerous  position,  and  that  in  either  or  both 
particulars  such  conduct,  on  account  of  its  being  contrary  to  the  rule 
of  defendant  in  evidence,  if  it  was,  or  independent  of  such  rule,  was  a 
failure  on  his  part  to  exercise  such  care  for  his  own  safety  as  an  ordi- 
narily prudent  person  would  have  exercised  under  the  same  or  similar 
circumstances,  then  let  the  verdict  be  for  defendant  on  account  of  plain- 
tiff's contributory  negligence. 

'^12.  If  you  believe  from  the  evidence  that  plaintiff's  alleged  injury 
was  the  result  of  a  risk  ordinarily  incident  to  the  service  in  which  he 
was  engaged  as  an  employe  of  defendant,  or  that  it  resulted  to  him  from 
a  risk  that  was  known  to  him,  or  must  necessarily  have  been  known  to 
him  in  the  ordinary  discharge  of  the  duties  of  liis  service,  then  let  the 
verdict  be  for  the  defendant  on  account  of  plaintiff's  having  assumed  the 
risk. 

"13.  In  determining  the  issue  submitted  in  the  next  preceding  para- 
graph you  are  instructed  that,  if  plaintiff's  alleged  injuiy  was  the  result 
of  defendant's  negligence,  or  that  of  one  of  its  servants  or  employes, 
chargeable  to  it  as  submitted  by  the  court,  then  if  plaintiff  had  no  knowl- 
edge of  the  danger  or  risk  thence  to  him  arising  until  he  was  injured, 
and  if  he  would  not  necessarily  have  known  thereof  in  the  ordinary  dis- 
charge of  the  duties  of  his  service  until  injured,  the  defense  of  assumed 
risk  is  not  sustained. 

"14.  The  only  alleged  ground  of  negligence  upon  which  plaintiff 
relies  is  that  the  knuckle  on  the  east  end  of  the  stationary  car  in  question 
was  closed,  instead  of  being  open,  and  to  that  ground  alone  mujBt  your 
inquiry  be  confined. 

"15.  If  your  verdict  is  in  favor  of  the  plaintiff,  then  assess  his  dam- 
ages at  such  sum  as  you  believe,  from  the  evidence,  will  fairly  and  ade- 
quately compensate  him  for  the  allied  injuries  which  you  may  find  he 
sustained,  taking  into  consideration  as  elements  of  damage,  so  far  as 
shown  by  the  evidence  to  result,  naturally  and  probably,  from  such  in- 
juries, the  following: 

"(1)  Mental  anguish  and  physical  suffering  to  him  therefrom,  if 
any,  including  such,  if  any,  as  you  may  believe  from  the  evidence  will, 
in  reasonable  probability,  ensue  to  him  therefrom  in  ttie  future. 

"(2)  The  reasonable  vidue  of  his  lost  time  therefrom,  if  any,  until 
now. 

"(3)  And  the  reasonable  value,  if  paid  now,  of  his  diminished  earn- 
ing power  from  such  injuries  in  the  future,  if  any. 

"16.  You  will,  on  the  issues  submitted,  consider  the  court's  instruc- 
tions to  you  in  their  entirety,  and  not  in  isolated  or  detached  parts  alone, 
and  be  bound  by  the  law  as  given  you  herein ;  but  you  are  the  exclusive 
judges  of  the  weight  of  the  evidence  and  credibility  of  the  witnesses,  and 
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by  your  conclusions  thereon  under  the  law,  as  given  you  in  charge  by  the 
court,  let  the  verdict  be  determined." 

Special  charges  given  at  request  of  defendant: 

"1.  You  are  instructed  that  if  you  believe  from  the  evidence  that 
the  plaintiff,  E.  C.  Jackson,  while  engaged  in  coupling  and  uncoupling 
the  different  cars  in  the  yards  at  Echo  on  the  evening  of  the  accident 
complained  of,  at  and  prior  to  the  time  of  said  accident  knew,  or  by  Ifae 
exercise  of  ordinary  care  in  the  discharge  of  his  duties  would  have 
known,  of  the  defective  condition  of  the  coupling  apparatus  on  the  east 
end  of  the  stationary  car  against  which  the  car  he  was  attempting  to 
couple  bumped  (if  you  believe  such  apparatus  was  defective),  and  that 
plaintiff  knew,  or  by  the  exercise  of  ordinary  care  would  have  known, 
of  the  location  of  said  car,  and  that  an  ordinarily  prudent  person  under 
the  same  or  similar  circumstances  would  not  have  attempted  to  make 
the  coupling  of  the  cars  in  the  manner  plaintiff  did,  and  that  such  want 
of  ordinary  care  on  his  part  was  the  direct  and  proximate  cause  of  his 
injuries,  then  he  is  not  entitled  to  recover  in  this  case,  and  if  you  so 
find  you  will  render  a  verdict  for  defendant." 

"No.  6.  You  are  charged  that  if  you  believe  from  the  evidence  in 
this  case  that  the  plaintiff,  in  going  between  the  cars  in  the  manner  and 
under  the  circumstances  disclosed  by  the  evidence,  violated  one  of  the 
rules  of  the  company  in  that  regard,  but  that  such  rule  was  habitually 
violated  by  the  employes  of  such  company;  but  that,  notwithstanding 
such  habitual  violation  of  said  rule,  such  act  on  the  part  of  plaintiff  was 
one  which  a  person  of  ordinary  prudence  would  not  have  performed 
under  the  same  or  similar  circumstances,  and  was  a  want  of  ordinaiy 
care  en  his  part,  and  that  such  want  of  ordinary  care  was  the  direct 
and  proximate  cause  of  his  injuries,  then  he  would  not  be  entitled  to 
recover  in  this  case ;  and  if  you  so  find  you  will  return  a  verdict  for  de- 
fendant." 

"No.  8.  You  are  instructed  that  if  you  believe  from  the  evidence 
that  the  knuckle  on  the  drawhead  on  the  east  end  of  the  car  against 
whidh  the  car  whidh  plaintiff  was  attempting  to  couple  struck  and  re- 
bounded was  closed,  and  if  you  further  believe  from  the  evidence  that,  if 
said  knuckle  had  been  open,  there  is  a  probability  that  said  cars  would 
not  have  coupled,  and  that  said  car  which  struck  the  stationary  car  would 
have  rebounded  so  as  to  have  caught  plaintiff's  hand,  and  that  plaintiff, 
in  the  ordinary  discharge  of  his  duties  as  a  switdhman  knew,  or  by  the 
exercise  of  ordinary  care  would  have  known,  that  such  rebound  might 
occur  whether  said  knuckle  was  open  or  closed,  and  that  plaintiff^s  at- 
tempt to  couple  said  cars  under  such  circumstances  was  a  lack  of  ordi- 
nary care  on  his  part,  and  that  such  want  of  ordinary  care  contributed 
to  his  injuries,  then  you  will  find  for  defendant,  although  you  may  be- 
lieve that  the  company  was  guilty  of  negligence  in  leaving  the  knuckle 
on  the  stationary  car  closed." 

Opinion. — Appellant's  first  assignment  of  error  challenges  the  cor- 
rectness of  the  sixth  paragraph  of  the  court's  charge,  and  the  proposi- 
tion asserted  thereunder  is  that  an  employe  assumes  such  risks  as  arise 
from  the  negligence  of  his  master  as  he  has  knowledge  of,  or  might 
know  and  avoid  by  the  exercise  of  ordinary  care.    Tbe  proposition  as- 
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serted  is  too  broad,  and  the  charge  of  the  court  stated  the  law  correctly. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Ilannig,  91  Texas,  347;  Texas  &  Pac.  Ry. 
Co.  V.  Davidson,  20  Texas  Ct.  Rep.,  643;  El  Paso  &  S.  W.  Ry.  Co.  v. 
Vizard,  39  Texas  Civ.  App.,  634 ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Stoy, 
44  Texas  Civ.  App.,  448;  San  Antonio  &  A.  P.  Ry.  v.  Engelhorn,  24 
Texas  Civ.  App.,  324 ;  Texas  &  Pac.  Ry.  v.  McClane,  24  Texas  Civ.  App., 
321.  Furthermore,  it  was  not  shown  that  the  plaintiflE  knew  or  should 
have  known  that  the  appliance  whiA  caused  his  injury  was  not  in  proper 
condition.  This  being  the  case,  it  may  be  doubted  if  the  question  of  as- 
sumed risk  should  have  been  submitted  to  the  jury.  At  any  rate,  there 
was  no  evidence  which  would  sustain  that  defense. 

Under  the  eighth  assignment  the  appellant  criticises  the  court's  charge 
upon  19ie  contention  that  it  submitted  an  issue  not  raised  by  the  testi- 
mony and  too  remote  to  be  considered  in  deciding  the  case.  We  over- 
rule that  assignment,  and  hold  that  all  the  issues  presented  in  the  para- 
graph of  the  charge  referred  to  were  presented  by  the  testimony  and 
proper  to  be  considered  by  the  jury. 

The  third  assignment  is  addressed  to  the  action  of  the  court  in  refus- 
ing a  special  instruction  requested  by  appellant,  stating  to  the  jury  that 
there  was  no  evidence  to  sustain  the  second  count  in  the  plaintiff's  peti- 
tion, and  therefore  to  find  for  the  defendant  upon  that  issue.  In  view 
of  instructions  given  in  the  charge  of  the  court,  and  especially  the  four- 
teenth paragraph  thereof,  it  must  be  held  that  no  error  was  committed 
in  refusing  the  requested  instruction.  We  must  assume  that  the  jury 
was  composed  of  men  of  average  intelligence  and  fairness,  and,  in  view 
of  the  court's  charge,  there  can  be  no  reason  to  suppose  that  the  jury 
was  misled,  and  decided  the  case  upon  any  ground  of  negligence  cliarged 
against  the  defendant  except  lihe  one  specifically  submitted  in  the  court's 
charge,  and  to  which  the  charge  in  express  terms  limited  the  jury's  con- 
sideration. 

The  plaintiff  admitted  that  before  the  accident  in  question  he  was 
served  with  a  copy  of  the  rule  issued  by  the  defendant  which,  among 
other  things,  warned  employes  not  to  attempt  to  go  between  cars  while 
in  motion  to  couple  them,  to  open,  close  or  arrange  the  knuckles  or  coup- 
ling, and  that  persons  guilty  of  the  violation  of  that  rule  would  be  dis- 
charged and  not  reinstated.  There  was  some  testimony  tending  to  show 
that  at  the  time  the  plaintiff  was  injured  he  was  between  two  cars,  one 
of  which  was  in  motion.  There  was  testimony  to  the  effect  that  the  rule 
in  question  was,  with  the  knowledge  of  the  defendant,  habitually  disre- 
garded, and  that  the  plaintiff,  in  going  where  he  did,  and  doing  as  he 
did  on  the  occasion  in  question,  did  that  which  was  usual  and  customary 
on  the  defendant's  road.  Appellant  requested  three  special  instructions 
in  regard  to  the  rule  in  question,  one  of  which  the  court  gave  and  the 
other  two  were  not  given.  The  two  that  were  refused  were  to  the  effect 
that  a  violation  of  tiie  rule  referred  to  by  the  plaintiff  would  constitute 
a  defense,  while  the  one  that  was  given  did  not  have  that  effect,  unless 
such  violation  was  such  an  act  as  a  person  of  ordinary  prudence  would 
not  have  committed  under  the  same  or  similar  circumstances,  and  was 
a  want  of  ordinary  care  on  the  plaintiff's  part. 

The  fourth  and  sixth  assignments  of  error  complain  of  the  action  of 
the  court  in  not  giving  the  two  special  dharges  that  were  refused.    For 
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three  reasons  those  assignments  will  be  ovemiled:  In  the  first  place, 
the  refused  instructions  did  not  state  the  law  correctly.  (Qalveston,  H. 
&  S.  A.  By.  Co.  y.  Adams,  94  Texas,  100 ;  San  Antonio  ft  A.  P.  By.  Go. 
V.  Connell,  27  Texas  Civ.  App.,  633;  Galveston,  H.  &  S.  A.  By.  Co.  v. 
Still,  100  S.  W.,  176.)  In  the  next  place  they  would  have  conflicted 
with  the  special  charge  given  at  the  instance  of  the  defendant  upon  that 
subject;  and  third,  appellant  having  asked  more  than  one  charge  upon 
the  same  subject,  and  the  court  having  given  one,  it  can  not  be  heard  to 
complain  of  the  refusal  of  the  others.  (Cane  Belt  By.  v.  Crosson,  39 
Texas  Civ.  App.,  369.) 

The  fifth  assignment  complains  because  the  court  refused  the  follow- 
ing requested  instruction:  ^^ou  are  further  charged  that  a  railroad 
company  is  required  to  use  ordinary  care  to  provide  its  employes  with 
safe  appliances  with  which  to  perform  their  work,  but  it  is  not  required 
to  furnish  appliances  absolutely  safe.  Beasonable  or  ordinary  care  is 
all  that  is  required.  If,  therefore,  you  find  from  the  evidence  that  the 
defendant  company  and  its  servants  had  in  this  case  used  ordinary  care 
to  see  and  know  that  the  drawhead  in  question  was  in  a  reasonably  safe 
condition,  then  you  must  find  for  the  defendant.''  This  instruction 
would  have  added  nothing  not  covered  by  the  court's  charge,  and  for  that 
reason,  if  for  no  other,  its  refusal  constituted  no  error. 

The  seventh  and  last  assignment  assails  the  verdict  of  the  juiy  on 
five  separate  grounds.  We  overrule  that  assignment,  and  hold  that,  in 
the  particulars  referred  to,  and  in  all  other  material  respects,  the  ver- 
dict of  the  jury  is  sustained  by  testimony. 

Li  concluding  this  opinion,  we  desire  to  express  our  approval  of  the 
trial  court's  charge  to  the  jury.  It  states  the  rules  of  law  and  submits 
the  issues  to  the  jury  with  a  degree  of  terseness,  perspicuity  and  accu- 
racy which  we  have  seldom,  if  ever,  seen  excelled  in  such  a  document. 

No  error  has  been  shown  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


INBEX. 


Atendoiiaieiit. 

1.  Abandonment  of  property  divests  the  owner  of  his  title  therein,  and  one 

who  reduces  the  same  to  possession  after  such  abandonment,  is  not  guilty 
of  conversion.     Huggina  v.  Reynolds,  504. 

2.  A  tenant  who  after  the  termination  of  his  lease  expressly  abandons  his 

ungathered  crop  to  the  use  of  the  landlord,  can  not  afterwards  recover 
of  the  landlord  the  value  of  the  same,    /d. 

Abatement. 

Of  cotton  gin  as  nuisance,  See  Nuisance,  1,  2. 
Of  electric  wires  by  city.    See  Telephone,  1, 

Absence. 

Excusing  failure  to  pay.    See  Attorney's  Fee,  1, 
Diligence  to  obtain  witoess.    See  Continuance,  2, 

Abstract  of  Title. 

Failure  to  file  in  time.    See  Trespass  to  Try  Title,  1. 

Abutting  Owner. 

Damaged  by  railway  in  street.    See  Railways,  1, 

Aooeptance. 

Of  goods  by  consignee.    See  Carriers  of  Goods,  5. 
Of  car  by  shipper.    See  Carriers  of  Goods,  IS. 
Of  contract  by  letter.     See  Contract,  2. 
Of  part  of  agreed  settlement.    See  Contract,  12, 

Aeknowledgment. 

1.  A  certificate  of  acknowledgment  to  a  deed  dated  in  1882,  by  a  proper 

officer,'  which,  besides  the  formal  parts,  simply  states  that  the  grantor 
appeared  before  the  officer  ''and  acknowledged  the  execution  of  the 
annexed  deed,"  is  sufficient  proof  of  its  execution  and  to  admit  the 
same  to  record.  It  is  not  necessary  that  the  certificate  should  state 
that  the  grantor  acknowledged  that  he  executed  the  deed  Vfor  the  pur- 
poses and  considerations  therein  expressed."     Ortoto  v,  Neicman,  617. 

2.  A  defective  acknowledgment  to  a  deed  is  cured  by  the  Act  of  the  30th 

Legislature  (Gen.  Laws,  1907,  page  308),  so  far  as  an  adverse  claim- 
ant of  the  land  is  concerned,  when  the  deed  has  been  on  record  for 
ten  years  prior  to  the  assertion  of  such  adverse  claim,  and  this,  though 
possession  was  taken  under  the  adverse  claim  prior  to  the  enactment 
of  said  statute.  There  can  be  no  constitutional  objection  to  the  enact- 
ment of  a  retroactive  rule  of  evidence.    Id, 

3.  The  acknowledgment  to  a  deed  by  a  husband  and  wife  was  defective  in 

that  it  did  not  appear  therefrom  that  either  of  the  grantors  was  known 
to  the  officer  taking  the  acknowledgment  to  be  the  person  who  exe- 
cuted the  deed;  the  deed  had  been  on  record  in  the  proper  county  for 
more  than  ten  years  prior  to  the  trial  In  which  it  was  offered  in  evi- 
dence. Held,  that  under  the  Act  of  April  23,  1907  (Gen.  Laws,  1907, 
page  308),  the  deed  was  properly  admitted  in  evidence  in  a  suit  of 
trespass  to  try  title  to  the  land  described  in  the  deed,  and  that  neither 
the  fact  that  said  suit  was  pending  at  the  time  said  Act  was  passed 
nor  that  the  remedy  to  correct  the  certificate  by  suit  was  barred  by 
limitation,  affected  the  admissibility  in  evidence  of  the  deed.  Uaney 
V.  Gartin,  677. 
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Aoqvlesoenoe. 

Inference  from  silenoe.    See  Agency,  8. 
By  receipt  of  goods.     See  Carrierg  of  Ooodt,  5. 
By  acceptance  of  car.    See  Carriers  of  Oooda,  18, 
In  custom  of  employees.    See  Negligence,  16, 

Action. 

Right  to  sue.    S«e  AdminMiraior,  1. 

By  attorney  in  fact.    See  Agency,  2, 

On  liquor  dealer's  bond.    See  Intowioating  Liquore,  S-10, 

For  wife's  separate  property.     See  Misjoinder,  1. 

For  injuries  to  minor  child.    See  Parent  and  Child,  9. 

For  recovery  of  land.    See  Trespass  to  Try  Title,  IS. 

AdmlnlstratioB. 

Under  powers  of  will.    See  Wills,  10-12. 

Adflilnlitntor. 

1.  In  the  absence  of  a  plea  challenging  his  right  to  sue  in  such  capacity, 
an  administrator  may  maintain  a  suit  of  trespass  to  try  title  withont 
introducing  evidence  of  his  appointment  as  administrator  and  his  right 
to  sue  in  that  capacity.    Spiker  v,  Howard,  Admr,,  390. 

Admiision. 

Inference  from  silence.     See  Agency,  8. 

Of  plaintiff's  cause  of  action.    See  Contract,  9. 

Adultery. 

Property  acquired  by  joint  efforts.     See  Community  Property,  t. 

Adrene  Potsesiion. 

Of  land  by  tenant.    See  Landlord  and  Tenant,  2-4. 
Effect  of  entry  by  owner.    See  Limitation,  9. 

A|^Aoy. 

Proof  of.    See  Carriers  of  Goods,  S, 
Promise  by  acent.    See  Carriers  of  Ooods,  5, 
Authority  of  local  agent.    See  Carriers  of  Ooods,  9, 
Ratification  of  Contract.    See  Carriers  of  Goods,  H. 
Declarations  by  employees.    See  Carriers  of  Chods,  19. 
Proof  by  declarations  of  agent.    See  Evidence,  4, 
Declarations  of  conspirators.     See  Evidence,  27, 
Proof  of  agency.    See  Evidence,  28, 
Revocation  of  authority.    See  Instructions  to  Juries,  7. 
Right  to  Commissions.     See  Sales,  1, 

1.  Upon  an  issue  of  agency  and  the  ratification  of  the  acts  of  the  alleged 

agent,  evidence  considered,  and  held  sufficient  to  support  a  verdict  in 
favor  of  the  alleged  agency  and  ratification.     Sullivan  v,  Fant,  7. 

2.  In  this  State  a  party  can  not  appear  in  a  court  of  record  and  prosecute 

or  defend  his  suit  therein  by  his  agent  or  attorney  in  fact  who  is  not 
an  attorney  at  law  duly  licensed  to  practice  as  such.  Hawkins  v. 
Murphy  it  Bolanz,  568. 

3.  When  an  agent  is  given  authority  in  a  power  of  attorney  to  sell  land, 

"to  do  with  the  said  land  as  if  the  same  were  his  own  property,"  a  sale 
by  him  on  credit  and  for  a  consideration  which  inured  to  his  own 
benefit  alone,  will  be  valid.    Veill  v.  Kleiber,  553. 

4.  An  agent  who  is  relied  upon  to  exercise,  in  behalf  of  his  principal,  his 

skill,  knowledge  or  influence,  will  not  be  permitted,  without  his  prin- 
cipal's knowledge  and  consent,  to  undertake  to  represent  the  other 
party  to  the  transaction.  And  it  makes  no  difference  that  the  principal 
was  not  in  fact  injured,  or  that  the  agent  intended  no  wrong,  or  that 
the  other  party  acted  in  good  faith.  The  double  tigeocy  is  a  fraud 
upon  the  principal  in  such  case,  contravenes  public  policy,  and  tiie 
oourts  will  refuse  to  enforce  a  contract  growing  out  of  such  agency  or 
award  damages  for  its  breach.     Baas  v.  Tolhert,  437. 
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6.  The  weight  of  authority  seems  to  be  in  favor  of  the  proposition  that  the 
same  perscni  may  act  as  the  agent  of  two  or  more  principals  in  the 
same  transaction  if  his  duties  to  each  are  not  such  as  to  require  him 
to  do  incompatible  things,  or  if  he  acts  with  the  full  knowledge  and 
consent  of  both  principals.    Id» 

6.  A  contract  or  agreement  between  an  agent  for  the  sale  of  land  and  a 

prospective  purchaser,  whereby  the  purchaser  agreed  to  buy  from  and 
through  the  agent  instead  of  directly  from  the  owner,  considered,  and 
held  not  violative  of  the  agent's  duty  to  his  principal.    Id» 

7.  Evidence  as  to  partnership  between  agents  for  the  sale  of  land,  consid- 

ered, and  held  insufficient  to  suppoH  a  finding  that  a  partnership  ex- 
isted.   Id. 

8.  Acquiescence,  to  have  the  effect  of  an  admission  of  the  party  to  be  af- 

fected thereby,  must  exhibit  some  act  of  the  mind  and  amount  to  vol- 
untary demeanor  or  conduct  of  the  party.  It  must  clearly  appear 
that  the  language  or  conduct  in  question  was  fully  understood  bv  the 
party  sought  to  be  bound  thereby,  before  any  inference  can  be  drawn 
from  his  silence.    Id, 

9.  An  agent  authorized  to  sell  land  for  one-half  cash  and  balance  on  time, 

can  not  sell  for  cash  only.  If  the  principal  refuse  to  recognize  such 
sale  he  has  no  rieht  to  conmiissions  thereon.    Taylor  v.  Read,  600. 

10.  An  agent  for  the  sale  of  land  who  procures  for  his  principal  a  purchaser 

able,  readv  and  willing  to  take  it  on  the  terms  authorized  is  entitled  to 
his  commissions  as  on  sale,  where  the  principal  refused  to  consummate 
the  deal,  and  though  the  negotiations  with  the  purchaser  procured 
were  conducted  by  the  principal.  Peach  River  Lumh,  Co,  v.  Mont- 
gomery,  487. 

11.  The  principal  for  whom  his  agent  for  the  sale  of  land  has  procured  a 

purchaser  accepting  the  terms  offered,  can  not  defeat  the  agent's  right 
to  commissions  by  revoking  his  authority  after  he  had  done  so.    l£ 

12.  Evidence  held  to  show  that  a  land  agent,  in  procuring  a  purchaser,  acted 

for  the  seller  and  not  for  the  buyer,  and  to  show  that  the  purchaser 
was  procured  by  his  efforts.    Id, 

Alteration  of  Instmment. 

Evidence  supporting  issue.    See  Contract,  18m 
Burden  of  proof.    See  Contract,  19, 
Specific  performance.     See  Contract,  20, 
Affecting  titled    See  Deed,  16. 

Ambiguity. 

In  findings  of  judge.    See  Practice  on  Appeal,  IS. 

Amendment. 

As  to  damages  claimed.    See  Amount  in  Controversy,  1, 

Adding  principal's  name  to  bond.     See  Bond,  1, 

Of  appellant's  brief.     See  Briefs,  S. 

Takes  place  of  original.    See  Pleading,  3. 

Of  petition  for  receiver.    See  Receivers,  6. 

Effect  on  previous  orders.     See  Receivers,  10. 

1.  Refusal  of  plaintiff's  request  for  leave  to  file  a  trial  amendment  near  the 

conclusion  of  the  evidence,  would  not  be  held  error  unless  an  abuse 
of  the  discretion  of  the  court  appeared.  If  error  it  was  harmless 
where,  had  it  been  permitted,  plaintiff  could  not  have  recovered  under 
the  evidence.     Ooodney  v.  International  d  O.  N.  R.  Co.,  697. 

2.  Plaintiff,  who  sued  in  Justice  Court  for  commissions  on  sale  of  land  un- 

der a  contract  by  defendant  with  him,  could  not,  on  appeal  to  the 
C!onnty  Court,  amend  and  recover  on  a  contract  made  with  a  firm  of 
land  agents  of  which  he  was  a  member  and  the  acquiring  by  him  of 
his  partner's  interest  in  the  commissions;  it  was  a  different  cause  of 
action.    Taylor  v.  Read,  600. 

Vol.  LI.  Civil— 42. 
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1.  A  suit  instituted  in  a  Justice  CSourt  was  'Sipon  damages  for  $192;"  there 
was  no  prayer  for  any  sum,  whether  as  interest  or  otherwise,  beyond 
this  amount;  upon  appeal  to  the  County  Court  the  plaintiff  by  amend- 
ment itemizeid  his  damages,  making  the  total  amount  $200,  and  prayed 
for  ''judgment  for  his  debt,  damages,  interest  and  costs  of  suit,  for 
general  and  special  relief."  Held,  that  by  the  amendment  in  the  County 
Court  the  amount  in  controversy  was  placed  beyond  the  jurisdiction 
of  the  Justice  Court  and  therefore  bevond  the  jurisdiction  of  the 
County  Court  on  appeal.    Chicago,  B,  /.  i  Q,  By.  Co.  v.  Cremhaw,  198. 


Transportation  by  rail.    See  Carriert  of  Cfooda,  i-4>  ^25. 

Injury  to.    See  Damages,  2-i. 

Cars  for  transportation.    See  Instruotiona  to  JurieB,  25. 

Rough  handling  in  trsnsportation.    See  Inaiructions  to  Juries,  t6. 

Driving  shying  horse.    See  Negligence,  17. 

AppeaL 

Amendment  after.    See  Amendment,  2. 

Increasing  claim  after.    See  Amount  in  Controvenff,  1, 

Assigning  error  on.    See  Aaaignmente  of  Error,  IS. 

Presentation  of  errors  on.    See  Briefs,  IS. 

Errors  not  presented  in  trial  court.    See  Costs,  1;  Injunction,  4w 

Effect  of  supersedeas.    See  Injunction,  8. 

Issues  not  disposed  of  below.    See  Judgment,  1,  2. 

Procedure  in  Appellate  Court.    See  Practice  on  Appeal,  1-11. 

1.  In  an  appeal  forma  pauperis,  the  record  must  affirmatively  show  that  the 

proof  of  inability  to  pay  the  cost  of  prosecutins  an  appeal  or  writ 
of  error  was  made  before  the  County  Judge,  or  before  the  court  try- 
ing the  case  when  such  court  was  in  session,  and  that  an  order  or 
judgment  was  entered  of  record  showing  that  the  action  taken  was  the 
action  of  the  court.  Sidoti  v.  Rapid  Transit  Railway  Co.,  35  Tezss 
Civ.  App.,  131,  followed.    Banders  v,  Benson,  500. 

2.  Where  an  affidavit  for  appeal  in  forma  pauperis  appeared  to  have  been 

filed  by  the  clerk  of  the  court  during  the  term  at  which  the  case  was 
tried,  but  it  did  not  affirmatively  appear  that  the  proof  was  made 
before  the  judge  while  the  court  was  in  session,  nor  that  such  proof 
was  made  before  the  County  Judoe  of  the  county  of  appellant's  resi- 
dence, the  appeal  will  be  dismissed.    Id. 

3.  In  a  suit  upon  vendor's  lien  notes,  plaintiff  recovered  judgment  for  the 

principal  and  interest,  but  the  court  refused  to  allow  the  attomejr's 
fee  stipulated  for  in  the  notes.  Upon  rendition  of  the  judgment  the 
plaintiff  received  from  the  defendant  the  amount  of  the  judgment,  giv- 
ing a  receipt  therefor  in  which  it  was  stipulated  that  the  money  was 
accepted  with  the  express  understanding  that  the  same  should  in  no 
way  affect  plaintiff's  claim  for  the  attorney's  fee.  Held,  that  plaintiff 
was  not  thereby  estopped  from  prosecuting  an  appeal  from  the  judgment 
of  the  court  in  refusing  to  allow  an  attorney's  fee.  Haynes,  Executor, 
t>.  Halverion,  228. 

4.  A  defendant,  on  a  plea  in  reconvention,  recovered  a  judgment  against  the 

plaintiff  for  a  small  amount  and  for  the  costs  of  the  trial  court;  being 
dissatisfied  with  the  amount  of  the  judgment  the  defendant  appealed, 
giving  a  bond  with  the  statutory  condition  to  prosecute  his  appeal 
with  effect  and  to  pay  all  costs  which  had  accrued  in  the  trial  court 
and  whicK  would  accrue  in  the  Appellate  Courts;  the  judgment  of  the 
trial  court  was  affirmed.  Held,  tne  condition  of  the  bond  to  ^'pay  all 
the  costs  which  had  accrued"  in  the  trial  court,  did  not  render  the 
appellant  and  his  sureties  liable  for  the  costs  which  had  accrued  in 
the  trial  court  prior  to  filing  the  appeal  bond,  and  for  which  judgment 
had  been  rendered  in  appellant's  favor.  Lodufick  Lumh.  Co.  v.  Jones, 
145. 
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Appearanoe. 

1.  A  motion  filed  in  the  trial  court  to  set  aside  a  judgment  there  ordering 
partition  of  land  in  pursuance  of  a  consent  decree  rendered  in  the 
Court  of  Civil  Appeals,  on  the  ground  that  jurisdiction  was  still  in 
the  latter  court  at  the  time  such  partition  judgment  was  rendered  in 
the  trial  court,  was  an  appearance  by  the  parties  making  it,  and  they 
were  bound  by  a  judgment  correcting  the  date  of  the  entry  of  the  par- 
tition judgment  and  showing  that  it  was  actually  rendered  after  juris- 
diction of  the  trial  court  had  attached.  A  motion  of  their  adversaries 
to  so  correct  the  date  was  a  proper  answer  to  their  own  motion  by 
which  they  had  appeared.    Lee  v.  BriHah-Am,  Mori.  Co.,  272. 

ApproTal. 

Of  statement  by  judge.    See  Statement  of  Facte,  B, 

Arirunent  of  OoiinieL 

Comment  on  refusal  to  produce  letters.    See  Evidence,  19, 

1.  Argument  and  conduct  of  counsel  for  plaintiff  in  a  damage  suit  against  a 

railroad  company,  considered,  and  held  to  be  so  inflammatory  and  so 
often  repeated  in  violation  oit  the  rule  which  requires  counsel  to  con- 
fine themselves  to  the  record,  as  to  require  a  reversal  of  a  judgment 
for  the  plaintiff.    Ft.  Worth  d  D,  0.  Ry,  Co.  v.  Hays,  114. 

2.  A  trial  court  should  not  permit  disparaging  remarks  by  opposite  counsel 

concerning  the  introduction  of  evidence  when  said  evidence  was  rele- 
vant and  competent  and  admitted  under  the  ruling  of  the  court.  Ivy 
V.  Ivy,  397. 

AaiaiUt. 

Nominal  damages.     See  Carriers  of  Paaaengera,  6, 
Plea  of  general  denial.     See  Pleading,  7. 

AsaeMment. 

For  street  improvement.    See  Bomeetead,  6, 
Situs  of  property  for.     See  Tarnation,  1,  2, 

AMtdgmntnt  for  Crediton. 

Property  passing  by.    See  Deeds,  J^ 

AniirnmoAt  of  Error. 

Omitted  from  brief.    See  Briefs,  S. 

Statements  in  support  of.    See  Briefs,  iS. 

To  sufficiency  of  petition.     See  Injunction,  10, 

Cross  assignments  by  appellee.     See  Practice  on  Appeal,  8, 

Statements  under.    See  Trespass  to  Try  Title,  1, 

1.  An  appellant  will  be  confined  upon  appeal  to  the  precise  objection  to  evi- 

dence specified  in  the  proposition  under  an  assignment  of  error  based 
upon  the  admission  of  evidence.    Ariola  v,  Netcman,  617. 

2.  An  assignment  of  error  which  presents  two  distinct  questions  will  not  be 

considered  by  an  appellate  court,  and  the  fact  that  the  assignment  is 
followed  by  two  propositions  intended  to  explain  each  of  the  points 
presented,  will  not  supply  the  place  of  a  valid  assignment.  Ka^ck  v, 
Stanton,  496. 

3.  An  assignment  of  error  directed  to  a  specific  part  of  a  charge  will  be 

considered  although  numerous  and  contradictory  objections  are  em- 
braced therein,  provided  the  objections  are  carried  forward  in  appro- 
priate propositions  under  the  assignment.  Tewas  Cent.  R.  Co.  v.  John- 
son, 126. 

4.  An  assignment  of  error  that  'The  court  erred  in  overruling  appellants' 

motion  for  a  new  trial  for  the  reasons  assigned  therein,"  is  too  general, 
and  will  not  be  considered  when  many  grounds  for  new  trial  are  urged 
in  the  motion.  Walker  v.  Texas  d  N,  O.  R.  Co.,  392. 
6.  Appellant  relied  upon  a  single  assignment  of  error  as  follows:  *'The  trial 
court  erred  in  concluding  under  the  facts  found  that  the  defendant  was 
gnilly  of  negligence  and  that  plaintiff  was  not  guilty  of  contributory 
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negligence  and  in  entering  judgment  for  the  plaintiff."  Held,  the  u- 
signment  was  not  entitled  to  consideration  hecauae  it  presented  more 
than  one  distinct  proposition,  and  did  not  under  either  of  them  sep- 
arately present  any  ground  of  error.    Peoo8  d  N.  T.  Ry.  Co,  v.  Bail  tf 

Aifuned  Bilk. 

Senrant's  knowledge.    See  Miuier  and  Servant,  S. 

Violation  of  rules.     See  Maater  and  Servant,  6-6. 

Charge  upon.    See  Maater  and  Servant,  7. 

Risks  not  assumed.    See  Maater  and  Servant,  9, 

Assurance  of  employer.    See  Maater  and  Servant,  11, 

Not  incident  to  employment.    See  Maater  and  Servant,  It, 

Evidence  insufficient  to  show  knowledge.    See  Maater  and  Servant,  IS,  H, 

By  minor  employee.    See  Maater  and  Servant,  16,  17,  18, 

Attomty* 

In  fact  and  at  law.    See  Agency,  2, 

Inflammatory  appeal  by.    See  Argument  of  Oounael,  1. 

Good  faith  required  of.    See  Attorney  and  Client,  1, 

Fees  of.    See  Attomey'a  Fee,  1, 

Signing  client's  name  to  bond.    See  Bonda,  1, 

Powers  to  convey  land.    See  Deeda,  9,  10,  11, 

Agreement  to  pay  costs.    See  Specific  P&rformance,  2, 

Attorney  and  OUent 

Privileged  communications.    See  Evidence,  23, 
1.  An  attorney  in  dealing  with  his  client  must  act  with  the  utmost  faimesB 
and  in  perfect  good  faith.     Certain  dealings  between  an  attorney  and 
his  client  considered^  and  held  not  a  violation  of  this  rule.    Bamea  v, 
Stroud,  662. 

Attomey'i  Fees. 

Note  providinff  for.  See  Appeal,  S, 
1.  Where  the  maker  of  a  note  was  alwavs  ready  and  willing  to  pay  but  was 
prevented  from  doing  so  by  the  absence  of  the  holder  from  the  State, 
and  the  holder  upon  his  return  to  the  State  filed  suit  without  demand 
for  payment  or  notice,  and  the  maker  tendered  the  full  amount  of 
principal  and  interest  on  the  day  after  suit  was  filed  and  renewed  the 
tender  on  the  day  of  the  trial,  and  it  further  appeared  that  the  holder 
filed  the  suit  to  gratify  a  personal  pique,  the  holder  was  not  entitled 
to  recover  the  attorney's  fee.    Haynea,  Executor,  v,  Halverton,  228. 

Auditor. 

Boimd  by  ratification  by  county.    See  Commiaaionera^  Court,  2, 

Bailment. 

Liability  for  injury  to  property.    See  Negligence,  6,  6. 

Baakmptoj. 

Pleading  discharge  in.    See  Pleading,  5. 

Bastards. 

Rights  in  homestead  of  father.    See  Homeatead,  i. 

Bills  and  Botes. 

Provision  for  lawyer's  fee.    See  Attomey'a  Fee,  1, 
Proof  of  consideration  by  parol.    See  Contract,  S, 
Action  for  conversion  of.    See  Converaion,  1,  2. 
Bona  fide  purchaser  of.    See  Innocent  Purehaaer,  1, 
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Bills  of  Exception. 

Conflict  with  statement  of  faots.    See  Praotioe  on  Appeal,  S. 

1.  An  unsigned  bill  of  exception  will  not  be  considered  on  appeal.    BulUvan 

V.  Fant,  8. 

2.  A  bill  of  exception  which  fails  to  show  what  the  testimony  was  which 

was  objected  to  or  what  objection  was  made,  can  not  be  the  basis  for 
an  assignment  of  error.    BouthweU  v.  Church,  547. 

3.  When  a  bill  of  exception  to  the  exclusion  of  testimony  fails  to  state  what 

objection  was  made  to  the  testimony  and  the  ground  upon  which  it 
was  excluded,  an  assignment  of  error  based  thereon  will  oe  overruled. 
Walker  v.  Texas  d  N.  0,  B.  Co.,  302. 

Bill  of  Beriew. 

Husband  and  wife  as  parties.    See  PariieM,  1. 
Insufficient  allegations.     See  Pleading,  8, 

Board  of  Equalisation. 

No  authority  to  assess.    See  Tawaiion,  8,  t. 

Bonds. 

Of  liquor  dealer.    See  Intoxicating  Liquors,  $-10. 

For  injunction  by  receiver.    See  Receivers,  12, 

Judgment  upon.    See  Sequestration,  1,  2. 

Of  county  judge.  See  Sureties,  1, 
1.  Upon  motion  to  quash  an  injunction  bond  on  the  ground  that  it  was  not 
signed  by  the  principal  in  the  bond,  it  was  not  error  to  permit  the 
attorney  for  the  principal  to  sign  the  principal's  name  to  the  bond, 
and  thereupon  overrule  the  motion  to  quash.  Haynes  9.  Texas  d  N,  O, 
R.  Co.,  49. 

Broaob  of  Promise  of  Xanriage. 

Failure  to  produce  love  letters.    See  Evidence,  18. 

1.  Allegations,  in  a  suit  for  breach  of  promise  of  marriage,  of  statementis 

by  defendant  derogatory  to  plaintiff's  character,  held  not  to  present  a 
misjoinder  of  actions  on  contract  and  in  tort,  but  to  relate  to  the 
measure  of  damages  in  the  action  on  contract,  and  not  to  be  subject 
to  demurrer.    EiU  v.  Houser,  369. 

2.  Allegations  of  an  express  undertaking  to  marry,  not  stated  to  be  in  writ- 

ing, may  be  proved  by  circumstential  evidence,  and  a  proposal  of  mar- 
riage and  its  acceptance  would  constitute  such  express  contract.  Id. 
8.  Plaintiff  relying  on  a  promise  of  marriage  with  no  date  set,  and  also  a 
subsequent  agreement  fixing  the  date,  it  was  proper  for  the  court  to 
instruct  the  jury  that  the  promise,  without  date  for  performance,  im- 
plied an  agreement  to  marry  within  a  reasonable  time.    Id, 

4.  Where  plaintiff's  pleading  and  evidence  showed  an  unconditional  agree- 

ment to  marry  and  denied  anv  agreement  releasing  the  defendant  there- 
from, and  defendant's,  a  conditional  promise  from  which  he  had  been 
released,  neither  asserting  a  renewal  after  release,  a  charge  that  if  the 
agreement  had  been  annulled  and  was  afterwards  renewed  defendant 
would  be  bound  thereby,  was  not  ground  for  reversal,  it  being  im- 
probable that  the  jury  were  misled  thereby.  Id. 
6.  Evidence  considered  and  held  to  support  a  recovery  for  breach  of  promise 
of  marriage.    Id. 

Brlefi. 

Stetemente  in.    See  Assignment  of  Error,  1-3;  Instructions  to  Juries,  27; 

Trespass  to  Try  Title,  1. 
Agreement  as  to  record.    See  Practice  on  Appeal,  1. 
Reformation  of  judgment.    See  Practice  on  Appeal,  12, 

1.  The  failure  by  appellant  to  file  briefs  in  a  Court  of  Civil  Appeals  in 

prosecution  of  his  appeal,  is  sufficient  cause  for  dismissal  of  the  ap- 
peal, in  the  absence  of  a  valid  excuse  for  such  failure.  Chicago,  R.  /, 
d  G.  Ry.  Co.  V.  Crenshaw,  198. 

2.  The  failure  on  the  part  of  the  district  clerk  to  give  notice  to  an  appellee 
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of  the  filing  of  appellant's  brief  in  his  oiBoe,  is  not  cause  for  dismissing 
the  appeal,  in  the  absence  of  a  showing  that  the  appellee  did  not  other- 
wise and  in  fact  have  notice  of  such  filing  in  time  to  prepare  and  file 
a  brief.    Moonshine  Co,  v,  Dunman,  160. 

3.  Assignments  of  error  omitted  from  appellant's  brief  and  presented  for  the 

first  time  in  an  additional  brief,  will  not  be  considered  unless  pre- 
sented by  consent  of  appellee.    Sullivan  v.  Fant,  8. 

4.  An  assignment  of  error  will  not  be  considered  when  not  followed  by  a  sup- 

porting statement  from  the  record,  as  required  by  rule  31.  Spikes  v. 
Howard,  Admr,,  389. 

5.  An  assignment  of  error  which  is  not  followed  in  the  brief  by  a  proper 

statement  of  the  evidence  in  the  record,  will  not  be  considered  on  ap- 
peal.   Rule  applied.    Walker  v.  T&tas  d  N,  O.  R.  Co.,  391. 

6.  Under  rule  31,  for  the  Courts  of  Civil  Appeals,  it  is  not  sufiScient  that 

merely  the  pages  of  the  record  be  referred  to  in  the  statement  under 
an  assignment  of  error.  The  statement  must  contain  enough  of  the 
proceedings  in  the  record  to  explain  and  support  the  proposition,  with 
a  reference  to  the  pages  of  the  record.  Tewae  d  N.  O.  Ky.  Co,  v, 
Powell,  409. 

Broken. 

Actions  for  eonunissions.    See  Sales,  1,  f . 

Burden  of  Proof. 

As  to  alteration  of  instrument.    See  Coniraei,  19. 

Of  value  of  property  condemned.    See  Eminent  Domain,  0. 

In  trespass  to  try  title.    See  Limitation,  IS, 

Of  contributory  negligence.    See  Negligence,  22. 

Of  fraud.     See  Statute  of  Frauds,  7. 
1.  An  instruction  Is  erroneous  which  places  on  defendant  the  burden  of  dis- 
proving matters  relied  on  by  plaintiff  as  an  estoppel  of  defendant  by 
partition  of  the  land  in  controversy.     Pope  v.  Taliaferro,  217. 

Oanoellatlon  of  Instrument. 

Improvidence  of  contract.    See  Deeds,  6. 
Parol  evidence  to  support.    See  Evidence,  20. 
Suppression  of  competition.    See  Evidence,  29, 
Limitation  of  action  for.    See  Limitation,  4« 

Oarrlen  of  Goods. 

Delay  in  transportation.    See  Damages,  2. 

Injury  to  live  stock.    See  Damages,  S,  4, 

Consideration  of  contract.    See  Evidence,  17. 

Amount  of  damages.     See  Evidence,  18, 

Suitable  car.    See  Instructions  to  Juries,  25, 

Injury  by  rough  handling.     See  Instructions  to  Juries,  26. 

1.  Evidence  considered  and  held  to  support  a  finding  that  cattle  were  shipped 

on  an  oral  contract  binding  the  carrier  to  deliver  them  in  time  for 
the  market  on  a  day  named,  and  that  this  prevailed  over  the  terms 
of  a  written  shipping  contract,  signed  by  the  owner  afterwards,  hastily, 
and  without  knowledge  of  its  contents.  Oulf,  C,  d  S,  F.  Ry,  Co.  v. 
Looney,  381. 

2.  A  contract  to  carry  to  S.  with  right  to  terminate  transportation  at  F. 

was  the  same  in  effect  as  one  to  transport  to  F.  with  right  to  con- 
tinue on  to  S.    Id, 

8.  That  one  directed  to  the  office  of  the  general  superintendent  of  a  railway 
found  there  a  person  in  charge  whom  he  took  to  be  such  oflScer  and 
who  assumed  to  act  for  the  company  in  the  matter,  was  sufficient  proof 
of  the  agency  of  the  person  so  representing  the  company  to  admit  evi- 
dence of  what  took  place  between  them,  though  he  was  not  shown  to 
be  the  superintendent  himself.    Id. 

4.  In  a  contract  for  the  shipment  of  cattle  from  a  station  in  Oklahoma  to 
Kansas  City,  Missouri,  it  was  stipulated  that  the  shipper  should  give 


Inioel  663 

Oanrien  of  Ooodi — OowUnued, 

notice  in  writing  of  any  daim  f6r  damages  within  one  day  after  the 
arrival  of  said  stock  at  their  destination.  The  trial  court  found  as  a 
conclusion  of  fact  from  the  evidence  that  there  was  no  consideration 
for  such  stipulation,  and  that  the  same  was  unreasonable.  Held,  that 
the  law  of  Oklahoma,  relied  upon  as  authority  for  the  stipulation,  did 
not  warrant  it,  and  that  said  law  did  not  dispense  with  the  require- 
ment that  a  contract  must  be  supported  by  a  consideration  and  be  a 
reasonable  one.  8i.  Louia  d  8.  F,  A.  Co,  v.  Kimherlin,  124. 
6.  A  consignee  refused  to  accept  a  shipment  of  oil  because  it  was  in  a  dam- 
aged condition;  the  agent  of  the  carrier,  in  order  to  induce  the  con- 
signee to  accept  the  oil,  promised  him  that  if  he  would  accept  it, 
strain,  filter  and  measure  it,  and  put  in  h^  daim  for  the  damage  and 
shortage,  he,  the  agent,  ''would  see  him  ffirough."  Held,  the  promise 
of  the  agent  was  admissible  in  evidence,  at  least,  to  show  the  induce- 
ment offered  the  consignee  to  receive  the  oil,  and  to  show  that  by  re- 
ceiving it  the  consignee  did  not  intend  to  waive  his  claim  for  damages. 
Baltimore  d  O.  R,  Co,  v.  Oriental  OH  Co,,  336. 

6.  In  order  to  avail  itself  of  a  clause  in  its  bill  of  lading  exempting  it  from 

liability  for  loss  from  leakage  of  oil  during  transportation,  a  carrier 
has  the  burden  of  proof  to  show  not  only  that  the  cause  of  the  loss 
was  within  the  terms  of  the  exception,  but  also  that  there  was  on  its 
part  no  negligence  or  want  of  due  care.  Evidence  considered,  and  held 
not  sufficient  to  relieve  a  carrier  from  liability  for  such  loss.    Id. 

7.  Under  the  law  of  this  State  a  stipulation  in  a  hill  of  lading  limiting  a 

carrier's  liability  for  goods  negligentlv  lost  during  transportation,  to 
the  value  of  the  goods  at  the  point  ox  shipment,  is  contrary  to  public 
policy  and  void.    Id, 

8.  It  IS  reversible  error  for  the  court  by  its  charge  to  submit  to  the  jury  an 

issue  pleaded  but  not  supported  by  evidence.  In  a  suit  against  a  rail- 
road company  for  damages  to  a  shipment  of  cattle,  the  plaintiff  al- 
leged, among  other  grounds  of  negligence,  that  the  defendant  failed 
and  refused  to  detour  the  cattle  and  send  them  forward  by  another 
route  when  its  own  line  had  been  washed  out  by  floods;  there  was  no 
evidence  that  there  was  a  practicable  route  open  over  which  the  cattle 
could  have  been  shipped;  toe  court  instructea  the  jury  to  find  for  the 
plaintiff  if  they  believed  from  the  evidence  that  the  defendant  failed 
or  refused  to  detour  the  cattle  when  requested  so  to  do.  Held,  rever- 
sible error.  Atchison,  T.  d  8,  F,  Ry,  Co,  v,  Harrington,  429. 
0.  In  the  absence  of  evidence  that  a  local  railroad  agent  had  authority  to 
change  the  routing  of  a  shipment  of  cattle  which  did  not  originate  at 
his  station,  evidence  of  a  refusal  by  him  to  make  a  requested  change 
in  the  routing  of  cattle  temporarily  delayed  at  his  station,  is  not  com- 
petent to  prove  negligence  on  the  part  of  the  carrier.    Id, 

10.  In  an  action  against  connecting  lines  of  carriers  on  a  through  shipment 

of  live  stock,  under  contract  limiting  the  liability  of  each  to  injuries 
occurring  on  its  own  line,  it  was  proper  to  direct  a  verdict  in  favor  of 
those  defendants  as  to  whom  there  was  no  evidence  as  to  delay  or 
default  in  the  transportation  by  them.  Qulf,  C,  d  8,  F,  Ry,  Co,  v. 
Cunningham,  368. 

11.  In  an  action  against  connecting  carriers  of  live  stock,  the  liability  of  each 

being  limited  to  injuries  sustained  on  its  own  line,  it  was  proper  to 
charge  that  one  was  not  liable  for  the  results  of  weakness  and  in- 
juries inflicted  by  the  preceding  carrier,  though  they  were  not  manifest 
when  received  from  such  previous  carrier,  and  developed  only  durins 
the  transportation  by  the  one  whose  liability  was  considered  in  such 
charge.    Id, 

12.  An  undertaking  by  a  ship{>er  accompanying  his  live  stock  to  himself  feed 

and  water  the  animals  in  transit  was  valid  and  effective  against  him 
onlv  in  case  the  carrier  furnished  him  adequate  facilities  therefor; 
and  his  omission,  on  the  carrier's  failure  to  do  so,  to  procure  feed 
and  water  elsewhere  would  not,  under  the  circumstances,  preclude  him 
from  recovering  the  damages  caused  by  such  default  of  the  defendant. 
Id, 


664  Tanaau 

Carrlen  of  OoadM-^cnUmted. 

13.  The  shipper  of  live  stock  does  not,  by  aoeeptanee  of  aa  nnsaitaUe  car 

furnished  him,  when  no  choice  between  that  and  a  proper  one  is  of- 
fered, relieve  the  carrier  from  its  liability  for  failnre  to  perform  its 
duty  to  furnish  a  safe  and  suitable  car.    Id, 

14.  Evidence  as  to  an  oral  contract  for  transportation  of  live  stock,  made 

with  a  station  agent,  and  its  ratification  by  superior  officers,  held  ad- 
missible thouffh  a  vrritten  contract  was  afterwards  signed.  Missouri, 
K.  ft  T.  Ry.  Co.  V.  Belcher,  88  Texas,  549,  and  Gulf,  C.  ft  S.  K.  Ry. 
Co.  V.  Dinwiddle,  21  Texas  Civ.  App.,  344,  distinguished.  Id, 
16.  Evidence  considered  and  held  to  show  witnesses  to  be  qualified  to  testify 
to  the  value  of  live  stock  in  the  condition  in  which  they  observed 
them.     Id, 

16.  Connecting  lines  of  carriers,  having  agents  in  this  State,  transporting  live 

stock  on  a  through  shipment,  but  with  the  liability  of  each  limited  to 
damages  on  its  own  Ime,  may  be  jointly  sued  in  any  ooun^  where 
either  does  business,  and  damages  apportioned  between  the  defendants. 
(Act  of  March  13,  1005,  Laws,  29th  Leg.,  p.  20.)     Id, 

17.  Pe^tion  in  an  action  against  connecting  carriers  charging  them  with  neg- 

ligence generally  in  the  trans^rtation,  and  with  the  resulting  dam- 
ages, is  sufficient  without  alleging  the  effect  of  the  negligence  of  each. 

18.  Allegations  of  the  negligence  of  carriers  in  fumishinjg  defective  and  im- 

|)roper  stock  pens  for  cattle  in  transit,  held  sufficient.     Id, 
10.  Declarations  of  railroad  employes  as  to  the  carrier  being  out  of  food  for 
stock,  made  while  unloading  them  at  stock  pens  for  f^ing,  were  prop- 
erly admitted.    Id. 

20.  In.  a  throuffh  shipment  of  live  stock  over  several  connecting  roads,  each 

limitinff  liability  to  his  own  line,  evidence  that  plaintiff  gave  notioe  of 
the  ultimate  destination  of  the  shipment  to  the  agents  of  one  of  tlie 
intermediate  carriers,  whose  undertetking  was  only  for  transportation 
to  its  terminus  and  delivery  to  the  next  connect  ins  line,  was  com- 
petent. Showing  knowledge  of  the  market  to  which  the  shipment  waa 
consigned  did  not  vary  the  terms  of  the  written  contract;  it  was  rele- 
vant to  the  measure  of  damages  to  which  such  intermediate  carrier 
was  liable  for  its  default  in  transportation.  For  similar  reasons  evi- 
dence of  the  market  value  of  the  animals  at  their  ultimate  destination 
was  admissible  against  such  intermediate  carrier.    Id, 

21.  In  an  action  for  damages  to  a  shipment  of  live  stock,  pleading  consid- 

ered, and  held  not  subject  to  special  exception  because  of  its  failure 
to  allege  separately  the  items  of  damage  to  the  stock  by  reason  of 
rough  handling,  long  confinement  in  the  cars,  failure  to  feed  and  water, 
etc.  In  the  nature  of  things  such  damages  can  not  be  itemized.  Mis- 
souri, K,  d  T.  Ry,  Co.  of  Texas  v.  Rich,  312. 

22.  In  a  suit  against  several  railroads  for  damages  to  a  shipment  of  live 

stock,  the  court  properly  refused  a  special  charge  which  instructed 
the  jury  to  return  a  verdict  for  the  defendants  if  they,  the  jury,  were 
unable  to  determine  from  the  testimony  what  amount  of  damages  oc- 
curred on  each  line  of  the  respective  defendants.    Id. 

23.  The  fact  that  the  animals  in  a  snipment  of  live  stock  injured  each  other, 

would  not  relieve  the  carrier  from  liability  for  such  injuries  as  re- 
sulted from  its  neffligence.    Id. 

24.  It  is  now  well  settled  that  no  distinction  in  the  rule  for  the  measure  of 

damages  is  made  between  cattle  negligently  injured  in  transportation 
to  market  for  immediate  sale,  and  those  intended  for  crazing  and  later 
sale.  In  either  case  the  actual  loss  to  the  shipper  is  the  lessened  value 
of  his  property  at  the  time  of  arrival  at  aestination  that  has  been 
proximately  caused  by  the  negligence  of  the  carrier.  But  in  the  case 
of  those  intended  for  grazing  facts  subsequent  to  the  arrival  of  the 
injured  cattle,  ^uch  as  slow,  rapid  or  ultimate  entire  recovery,  may 
be  looked  to  in  asoertaininff  what  was  the  real  condition  and  loss  at 
the  time  of  arrival.  Gulf,  C.  ft  S.  F.  Ry.  Co.  v.  Godair,  3  Texas  Civ. 
App.,  514,  discussed.  Missouri,  K.  d  T.  Ry.  Co,  v.  Word,  206. 
25»  For  the  purpose  of-  enabling  the  jury  to  determine  what  was  the  real 
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depreciation  in  value  of  stock  cattle,  or  cattle  not  intended  for  imme- 
diate sale,  by  reason  of  bruises  and  other  temporary  injuries  received 
during  transportation,  evidence  is  admissible  as  to  the  length  of  time 
it  required  for  them  to  recover,  and  the  ultimate  effect  of  the  injuries 
shown  by  the  evidence.  The  exclusion  of  evidenoe  to  this  effect  in  the 
present  case  held  reversible  error.  Chief  Justice  Conner  concurs  in  the 
general  rule,  but  dissents  as  to  the  reversal  in  this  case.    Id, 

Oarrlen  of  Passengeri. 

Duty  dependent  upon  relation.    See  Negligenoe,  1. 
Boarding  moving  train.    See  Negligence,  19-15. 
Alighting  from  moving  train.    See  "Negligence,  16, 
Presumption  from  derailment.    See  Negligence,  21, 
Requiring  additional  facilities.    See  Railroad  Commiaeion,  2, 

1.  A  railway  had  promulgated  and  enforced  a  rule  prohibiting  carrying  pas- 

sengers on  freight  trains.  Plaintiff  paid  a  brakeman  fiftv  cents  to  be 
transported  to  another  station,  getting  on  a  coal  car  in  the  middle  of 
the  train.  Ko  stop  was  made  at  his  station;  and  later  he  jumped 
from  the  moving  train,  receiving  injuries  for  which  he  sought  to  re- 
cover. Held  that  a  peremptory  instruction  to  find  for  defendant  was 
proper.    Qoodney  v.  International  d  G,  N,  R,  Co,,  596. 

2.  In  a  suit  by  an  employe  against  a  railroad  company  for  damages  for  per- 

sonal injuries  received  while  attempting  to  board  one  of  the  company's 
passenger  trains,  evidence  considered,  and  held  sufficient  to  show  that 
plaintiff  was  a  passenger  at  the  time  he  was  injured,  and  entitled  to 
that  high  degree  of  care  due  by  a  carrier  to  a  passenger.  Tewae  Cent, 
R,  Co.  V,  Johnson,  127. 

3.  Where  a  railroad  employe  was  directed  by  those  in  authority  over  him  to 

alight  from  a  passenger  train  at  a  certain  station  and  obtain  a  pass 
upon  which  to  continue  his  journey,  it  was  negligence  on  the  part  of 
the  company  to  start  the  train  before  a  reasonable  time  had  been  al- 
lowed the  employe  to  obtain  the  pass,  and  the  company  was  liable  for 
injuries  received  by  him  in  attempting  to  board  the  moving  train, 
in  the  absence  of  contributory  negligence  on  the  part  of  the  employe 
in  so  doing.    Id, 

4.  The  expression  "a  high  degree  of  care,''  in  defining  the  duty  of  a  carrier 

to  its  passengers,  was  indefinite  and  lacking  in  proper  limitation;  and 
the  requirement  of  "the  utmost  care"  was  erroneous.  The  demand  is, 
the  care  which  a  very  prudent,  cautious  and  competent  person  would 
use  under  the  same  circumstances.  Houston  d  T,  C,  R,  Co,  v.  Keeling, 
386. 
6.  A  person  assaulted  under  circumstances  which  do  not  justify  it,  is  en- 
titled to  recover,  at  least,  nominal  damages.  Fielder  v,  Bt.  Louis,  B. 
d  M.  Ry,  Co',,  245. 

Oaiet  Disontied,  Diitingulihed,  etc 

1.  Sidoti  V.  Rapid  Transit  Ry.  Co.,  35  Texas  Civ.  App.,  131,  followed.    Banr 

ders  t>.  Benson,  590. 

2.  Missouri,  K.  &  T.  Ry.  Co.  v.  Belcher,  88  Texas,  549,  and  Gulf,  C.  & 

S.  F.  Ry.  Co.  V.  Dinwiddle,  21  Texas  Civ.  App.,  344,  distinguished. 
Qulf,  C.  d  S.  F,  Ry,  Co,  v.  Cunningham,  869. 

3.  Oulf,  C.  &  S.  F.  Ry.  Co.  v.  Gk>dair,  3  Texas  Civ.  App.,  514,  discussed. 

Missouri,  K,  d  T,  Ry,  Co,  v.  Word,  206. 

4.  Hutcheson  v.  Storrie,  92  Texas,  685,  distinguished.     City  of  Beaumont  v. 

Russell,  351. 
0.  Anderson  v.   Ashe,   99   Texas,   447,   distinguished.     Ledbetter  v.   Dallaa 
County,  140. 

6.  San  Antonio  &  A.  P.  Ry.  Co.  v.  Kniffen,  4  Texas  Civ.  App.,  484,  followed. 

Werkheiser-Polk  Milling  Co,  v,  Langford,  224. 

7.  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  State,  99  Texas,  34,  and  Lewis  v.  Weather- 

ford,  M.  W.  ft  N.  Ry.  Co.,  36  Texas  Civ.  App.,  48,  followed;  Tteas  ft  P. 
Coal  Co.  V.  LawBon,  89  Texas,  394,  distinguished.  Redland  Fruit  Co.  v. 
Sargent,  620, 
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8.  Fort  Worth  ft  D.  C.  IL  R.  Go.  y.  Morrison,  03  Texas,  529,  dlstiiigalshel 
Chicago,  R,  L  d  G.  Ry»  Co»  v,  Oroner,  65. 

0.  Harper  v.  Stroud,  41  Texas,  368,  and  other  cases  of  alteration  of  notes 

and  exeeutorv  contracts  distinguished.     Clark  v.  Hoover,  181. 

10.  Fort  Worth  &  D.  C.  Ry.  Co.  ▼.  mllson,  85  Texas,  516,  distinguished.    /«y 

V,  Ivy,  397. 

11.  Ex  parte  Heyman,  45  Texas  Grim.  Rep.,  532,  and  Ex  parte  Mills,  79 

S.  W.,  555,  distinguished.    Qriffln  v.  Tucker,  522. 

12.  Kettle  v.  City  of  Dsdlas,  35  Texas  Civ.  App.,  632,  distinguished.    City  of 

Beaumont  v,  Ru88eU,  351. 

13.  Paschall  v.  Pioneer  Bavins  Co.,  19  Texas  Civ.  App.,  102,  distinguished. 

Hicka  V.  Tewae  Loan  d  Inv,  Co,,  298. 

14.  Bowles  V.  Brioe,  66  Texas,  730,  followed.    Haynee  v.  Temu  d  y.  0.  R, 

R.  Co,,  49. 

15.  Cervantes  ▼.  Cervantes,  76  S.  W.,  790,  distinguished.    Haywood  v.  WH- 
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16.  Gulf,  Colorado  ft  8.  F.  Ry.  Co.  v.  WeUs,  16  S.  W.,  1025,  distinguished. 

Continental  Oil  d  C,  Co.  v.  Scott,  117. 

17.  Ewing  V.  SUte,  81  Texas,  176,  followed.     Spurlin  v.  State,  266. 

18.  Bt.  Louis,  B.  W.  Ry.  Co.  v.  Davis,  110  8.  W.,  939,  distinguished.    Fort 

Worth  d  D.  C.  Ry.  Co.  o.  Cuehma$^  308. 

Change  of  Venue. 

To  what  oounty  made.    Bee  FenuM,  i« 

Chattel  Mortgage. 

Conversion  of  property.    Bee  Inatructiona  to  Juries,  19* 
Registration  of.    Bee  Record  of  Title,  1-i. 

CltatiOB. 

Against  nonresident.    Bee  Injunction,  2. 
By  publication.    Bee  Taxation,  6. 

1.  A  citation  which  fails  to  state  the  file  number  of  the  suit  in  the  body  of 

the  citation  will  not  support  a  judgment  by  default,  and  the  fact  that 
the  file  number  is  written  on  the  back  of  the  citation  is  not  a  com- 
«  plianoe  with  the  requirement  of  the  statute  that  the  citation  shall 

state  the  file  number  of  the  suit.    Duke  v.  SpiUer,  237. 

2.  The  sheriff's  return  upon  a  citation  stated  that  the  writ  was  executed 

''by  delivering  to  J.  H.  D.,  Mrs.  h.  C.  D.,  the  within  named  defendants, 
in  person,  a  true  copy  of  this  writ.''  Held  to  show  that  but  one  coot 
of  the  writ  was  delivered  to  both  defendants.  The  fact  that  the  offi- 
cer's bill  for  fees  endorsed  on  a  writ  contained  a  charge  for  serving 
two  copies  of  the  writ^  did  not  cure  the  defect.    Id* 

Gittei. 

Requiring  water  companies  to  make  connections.    Bee  Contract,  4. 

Not  bound  by  statement  of  mi^or.    Bee  Contract,  5. 

Resulation  of  saloon  limits.    See  Intowicating  lAquors,  ll-H^ 

Action  on  city  warrants.    Bee  lAmitation,  2. 

Assessment  for  street  improvement.    See  Limitation,  S. 

Action  against  public  service  corporation.    See  Mandamus,  1,  8. 

De  facto  corporation.    See  Munioipal  Corporation,  ^. 

Appointment  of  receiver  for.    See  Munioipal  Corporation,  5. 

Regulation  of  electric  wires.  See  Telephone,  1. 
1.  By  the  provisions  of  a  city  charter,  the  finding  of  fact  by  the  city  council, 
after  citation  and  hearing,  that  the  speciu  benefits  accruing  to  prop- 
erty exceeded  the  charges  assessed  against  it  for  paving  the  adjacent 
street,  was  made  conclusive  against  the  owner.  Held,  uiat  such  find- 
ing if  not  conclusive  was  at  least  prima  facie  evidence  of  the  fact  so 
found,  and  in  the  absence  of  evidence  tending  to  show  that  such  find- 
ing was  not  correct,  an  objection  that  said  provision  in  the  charter  was 
unconstitutional,  will  not  be  considered.  Hutcheson  v.  Storrie^  92 
Texas,  685,  distinguished.     City  of  Beaumwnt  «.  BueeeU,  351, 
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City  Ordinance. 

Proof  of.    See  Evidenoe,  10,  11, 
Licensing  plumbers.    See  Injunction,  6, 
Prescribinff  saloon  limits.    See  Jntoonoaiing  Hquort,  11~H, 
1.  The  rule  that  a  city  ordinance  in  conflict  with  a  State  law  upon  the  same 
subject  is  void,  can  have  no  application  unless  the  State  law,  with 
which  the  ordinance  conflicts,  is  intended  to  apply  and  is  in  fact  ap- 
plicable and  operative  in  the  city  in  which  such  ordinance  has  been 
enacted.    An  ordinance  of  a  city  regulating  the  licensing  of  plumbers, 
compared  with  the  State  law  on  that  subject,  and  held  valid,  inasmuch 
as  the  State  law  was  not  operative  in  tiie  city  in  question.    Robtneon 
V.  City  of  Galveston,  292. 

Olty  Warrants. 

Action  upon.    See  lAmiiaHon,  t, 

CodleU. 

Memorandum  by  testator.    See  WiUa,  6. 

Cohabitation. 

Property  acquired  by  joint  efforts.    See  Oofnmunity  Property,  2, 

Coumitiioneri  Court. 

1.  Action  of  a  Commissioners'  Court,  althouf^h  informal,  in  authorizing  a 

sheriff  to  employ  guards  at  the  county  jail,  considered,  and  held  suffi- 
cient to  bind  the  county  under  the  provisions  of  article  4808,  Revised 
Statutes,  which  contemplates  that  before  a  sheriff  employs  guards  for 
the  jail  he  should  have  the  approval  of  the  Commissioners'  Court.  Led- 
better  v,  DalUu  County,  140. 

2.  A  Commissioners'  Court  having  the  authority  in  the  first  instance  to 

authorize  the  employment  of  guards  for  the  county  jail  may,  after  such 
employment,  ratify  the  action  of  the  sheriff  in  doing  so,  and  a  county 
auditor  is  bound  by  such  ratification.  The  case  of  Anderson  y.  Ashe, 
99  Texas,  447,  distinguished.    Id. 

GoamilssioBa, 

On  sale  by  land  agent.    See  Agency,  9-12, 
Kew  cause  of  action.    See  Afif^endment,  2. 
Pleading  in  action  for.    See  Pleading,  0. 
Sale  not  effected.    See  Satee,  i. 

OoBunnnlty  Property. 

Conveyance  of.    See  Huehand  and  Wife,  1,  2. 
Judgment  for  community  debt.    See  Judgments,  5, 

1.  A  surviving  wife,  before  remarrying,  has  the  right  to  dispose  of  com- 

munity property  to  pay  off  and  settle  community  debts,  especially 
where  the  debt  is  an  encumbrance  on  the  particular  property  sold,  and 
this,  irrespective  of  the  rights  of  the  chilaren  in  the  property.  Hames 
V.  Btroud,  563. 

2.  Persons  living  together  in  ille^timate  cohabitation  have  a  joint  interest 

in  property  acquired  by  their  joint  efforts.  Hayworth,  Admr,,  v.  Wit- 
Uame,  147. 

Competition. 

Agreement  to  suppress.    See  Partnership,  1-3. 

Compromlie. 

Payment  of  agreed  amount.    See  Contract,  12,  IS, 

Repudiation  of.     See  Contract,  H, 

Held  invalid.    See  Contract,  15, 

Authority  of  attorney  making.    See  Practice  on  Appeal,  IL 
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OondemiiatioiL 

Interference  with  drainage.    See  Eminent  Domain,  i* 
Burden  of  proving  value.    See  Eminent  Domain,  t» 
Form  of  verdict.    See  Eminent  Domain,  S. 

CoAfliot  of  Lawf. 

City  ordinance  and  State  statute.    See  City  Ordinanoe,  U 

CoBiideration. 

Power  to  sell  on  credit.    See  Agency,  8, 

For  contract  limiting  liability.    See  Carriere  of  Goode,  i. 

Parol  evidence  to  prove.    See  Contract,  S,  16 j  Evidence,  It, 

Part  payment  of.    See  Contract,  12, 

Repudiation  of  agreement.    See  Contract,  H. 

Necessary  to  estoppel.    See  Husband  and  Wife,  t. 

Not  questioned  on  trial.    See  Practice  on  Appeal,  11, 

Tendering  return  of.    See  Tender,  1, 

Conspiraoy. 

To  defraud  public.    See  Evidence,  21, 

Proof  sufficient  to  support  charge.    See  Evidence,  21. 

Declarations  of  co-conspirators.    See  Evidence,  S4, 

CoiMtitiitlon  Cited. 

Article  1,  Section  15.    Trial  by  Jury.    Pittman  v.  Byare,  89. 
Article  5,  Section  10.    Trial  by  Jury.    Pittman  v.  Byar;  89,  90. 
Article  16,  Section  20.    Local  Option.    Qripn  v.  Tucker,  524. 
Article  16,  Section  51.    Homestead.    Cohh  v.  CoUine,  65. 
Article  4,  Section  14   (Constitution  of  1845).     Disqualification  of  Judge. 
Nona  Mills  Co.  v.  Wingate,  611. 

Constitutional  Law. 

Impairing  obligation  of  contract.    See  Contracts,  |. 

Assessment  for  street  improvements.     See  Homestead^  6, 

Delegation  of  legislative  power.     See  Intoxicating  Liquors,  IS. 

Equality  of  taxation.     See  Intoxicating  Liquors,  H. 

Right  of  trial  by  jury.    See  Jury,  2. 
1.  A  Constitution  is  not  to  be  interpreted  on  narrow  or  technical  principles, 
but  liberally  and  on  broad  general  lines,  in  order  that  it  may  accom- 
plish the  objects  of  its  establishment  and  carry  out  the  principles  of 
government.    Vona  Mills  Co.  v.  Wingate,  609. 

Conttmotion. 

Of  Constitution,  liberal.    See  Constitution,  1. 

Of  contract  between  town  and  water  company.    See  Contract,  4- 

By  mayor  not  binding  on  city.    See  Contract,  5. 

Evidence  in  aid  of.    See  Contract,  6. 

As  soon  as  possible.     See  Contract,  7. 

A  very  short  time.    See  Contract,  IS. 

Of  conveyance  by  attorney.    See  Deed,  9. 

Cotemporaneous  interpretation.     See  Deed,  12. 

Arriving  at  intention.     See  Deed,  IS,  H, 

Reservation  of  title  to  growing  timber.    See  Deed,  15. 

Of  findings  by  trial  judge.    See  Practice  on  Appeal,  IS. 

Of  verdict  in  trespass  to  try  title.    See  Verdict,  2. 

Continuanoe. 

1.  The  action  of  a  trial  court  in  overruling  an  application  for  continuance 
to  procure  the  testimony  of  witnesses  to  disprove  allegations  of  fraud 
in  an  amended  petition  filed  upon  the  eve  of  trial,  considered,  and  held 
error,  in  view  of  the  pleading  and  the  evidence  upon  the  trial.  Witliff 
V.  Spreen,  644. 
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2.  The  refusal  of  the  court  to  postpone  a  trial  or  continue  a  case  because  ot 
the  absence  of  a  nonresident  witness  whose  attendance  at  the  trial  was 
expected,  is  not  reversible  error  when  the  party  desiring  to  use  the 
witness  had  exercised  no  diligence  to  obtain  his  testimony.  Western 
U.  Tel.  Co.  V.  Blair,  427. 

Oontraot. 

Joinder  of  actions.    See  Breach  of  PronUse  of  Marriage,  1, 

Proof  by  circumstantial  evidence.    See  Breach  of  Promise  of  Marriage,  9, 

Time  of  performance.    See  Breach  of  Promise  of  Marriage,  S. 

Annulment  and  renewal.     See  Breach  of  Promise  of  Marriage,  ^, 

Oral  and  written  agreement.    See  Carriers  of  Ooods,  1. 

Alternative  destination  of  shipment.    See  Carriers  of  Ooods,  2. 

Cronsideration  of  exemption  for  liability.    See  Carriers  of  Ooods,  4» 

Acceptance  of  damaged  goods.    See  Carriers  of  Ooods,  5, 

Proof  of  cause  of  loss.    See  Carriers  of  Ooods,  6. 

Damages  for  goods  lost.    See  Carriers  of  Ooods,  7. 

Action  against  connecting  railways.    See  Carriers  of  Ooods,  10, 16m 

Feeding  and  watering  stock.     See  Carriers  of  Ooods,  12. 

Batification  by  principal.    See  Carriers  of  Ooods,  14, 

Employment  of  jail  guard.    See  Commissioners'  Court,  1,  2* 

Conveyances  of  real  property.    See  Deeds,  1-17. 

Want  of  consideration.    See  Evidence,  17. 

Change  in  building  plans.    See  Homestead,  7. 

Trusto  and  monopolies.    See  Illegal  Contract,  i-^. 

Action  on  written  instrument.    See  Instructions  to  Juries,  22, 

Liquor  sold  in  local  option  territory.    See  Intoxicating  Liquors,  1* 

Agreement  of  settlement.    See  Judgment,  6. 

Suppression  of  competition.    See  Partnership,  1,  2. 

Agreed  price  for  services.    See  Pleading,  4. 

By  receivers  of  property.     See  Receivers,  4. 

Commissions  for  sale.    See  Sales,  1,  2. 

Action  to  enforce.    See  Spedfio  Performance,  1,  2, 

Verbal  sale  of  land.    See  Statute  of  Frauds,  1,  2. 

Verbal  gift  of  land.    See  Statute  of  Frauds,  S. 

Gift  by  insolvent  debtor.    See  Statute  of  Frauds,  4-7. 

For  marketable  title.    See  Vendor  and  Purchaser,  1. 

Forfeiture  of  earnest  money.     See  Vendor  and  Purchaser,  2. 

Specific  performance.    See  Vendor  and  Purchaser,  S, 

Rescission.    See  Vendor  and  Purchaser,  4,  5. 

1.  The  issue  being  whether  or  not  a  contract  had  been  executed,  evidence 

considered,  and  held  sufficient  to  require  the  court  to  submit  the  issue 
to  the  jury.    Robertson  dt  Co.  v.  Russell,  267. 

2.  Where   correspondence   and   negotiations   preliminary  to   a   contract   are 

transmittea  and  conducted  through  the  mails,  it  is  not  indispensable 
that  the  letter  of  acceptance  should  be  actually  received.  An  accept- 
ance mav  be  inferred  from  the  subsequent  conduct  of  the  parties.    Id. 

3.  A  debt  to  become  due  in  the  future  for  rents  due  by  defendant  to  third 

parties  could  not  be  made  the  consideration  of  a  note  by  defendant  to 
plaintiffs,  agents  for  such  third  parties,  in  their  own  right.  Pleading 
considered  under  which  defendant  was  held  entitled  to  prove  by  par<u 
evidence  such  to  have  been  the  consideration,  in  part,  of  a  note  sued 
on.  A  finding  of  such  fact,  with  proof  of  the  payment  of  the  full 
amount  actuallv  due  plaintiff  on  the  note  and  also  of  the  rents  in- 
cluded in  it  held  to  support  a  judgment  for  defendant,  even  if  plain- 
tiffs had  acquired  the  right  to  the  rents  or  authority  to  collect  them 
for  such  third  parties.    Roberts  d  Corley  v.  Feringer,  592. 

4.  A  contract  between  a  town  and  a  water  company  considered,  and  held  to 

require  the  company  to  make  all  connections  between  its  water  mains 
and  the  premises  of  citizens  desiring  to  use  the  water,  and  to  bear  the 
expense  of  same,  and  that  such  construction  of  the  contract  was  not 
in  violation  of  the  constitutional  rights  of  the  defendant  by  impairing 
the  obligation  of  its  contract  with  the  city,  nor  by  the  taking  of  its 
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property  without  due  prooeM  of  law  or  compeiiBation.     InUrnaiiomal 
Water  Co.  v.  City  of  Bl  Paw,  321. 
6.  Conoeming  the  oonstniction  of  a  contract  between  a  city  and  a  water 
company,  a  statement  by  the  mayor  in  open  council  considered,  and 
held  not  binding  on  the  council  or  the  city.    Id. 

6.  Where  the  terms  of  a  contract  are  indefinite  and  vague,  proof  of  the  sur- 

rounding circumstances  is  admissible  to  explain  and  enable  the  court 
to  give  instructions  as  to  its  proper  construction.  Berry  Bros  v,  Fatr- 
hanice,  Morse  d  Co.,  658. 

7.  In  an  action  for  the  price  of  machinery  bought  for  use  in  bailing  hay, 

on  the  issue  as  to  whether  the  seller  had  complied  with  his  wriitoi 
contract  to  ship  ''as  soon  as  possible,"  evidence  of  negotiations  pend- 
ing the  sale  and  showing  that  the  seller  was  informed  as  to  the  use 
to  which  the  machinery  was  to  be  put  and  of  the  time  when  the  haying 
season  would  open  was  admissible  to  explain  the  contract.    Id, 

8.  The  admissibility  of  evidence  to  explain  the  proper  construction  of  a  con- 

tract to  ship  machinery  *'as  soon  as  possible,"  was  not  affected  by  a 
subsequent  agreement  substituting  two  engines  for  the  one  first  or- 
dered, thouffh  the  making  of  such  new  contract  might  have  the  effect 
to  enlarge  the  time  of  penormanoe.    Id. 

9.  Admission  of  plaintiff's  cause  of  action  except  as  same  might  be  defeated 

by  the  matters  pleaded  in  defendant's  answer,  could  not  be  so  applied 
in  an  action  for  machinerv  sold,  answered  by  a  cross-action  of  defend- 
ant for  damages  from  failure  of  plaintiff  to  comply  with  his  contract 
as  to  time  of  ddivery,  as  to  preclude  defendant  from  establishing  such 
cross-action  and  justi^  a  peremptory  instruction  for  defendant.     Id. 

10.  On  a  contract  for  sale  of  machinery  to  be  shipped  "as  soon  as  possible," 

evidence  that  the  parties  contemplated  the  manufacture  of  the  machin- 
ery to  order,  was  not  admissible  to  enlarge  the  time  of  performance, 
unless  such  facts  were  pleaded.    Id. 

11.  In  an  action  for  mon^  alleged  to  be  due  upon  a  contract,  the  court 

charged  the  jury  to  nnd  for  plaintiff  if  they  believed  from  the  evidence 
that  he  had  complied  with  his  contract  "as  a  person  should  do.  or  was 
prevented  fron  so  doing  by  defendant."  Held,  that  the  phrase  "as  a 
person  should  do"  was  surplusage  and  should  have  been  omitted.  Dyer 
V.  MoWhirten,  200. 

12.  The  receipt  of  a  part  of  the  amount  agreed  upon  in  settlement  of  a  money 

demand  and  tne  acceptance  of  the  promise  of  the  debtor  to  pay  the 
balance  in  a  short  time,  is  a  sufficient  consideration  to  support  the 
compromise.    Rivera  v.  Campbell^  104. 

13.  Where,  by  the  terms  of  a  compromise,  it  was  agreed  that  the  debtor  was 

to  have  "a  very  short  timer'  in  which  to  arrange  for  the  payment  of 
the  sum  agreed  on,  and  upon  receipt  of  one-half  the  money  the  attorney 
for  the  creditor  gave  a  receipt  for  the  same  wherein  it  was  stated 
that  the  balance  was  "to  be  paid  at  once,"  held,  that  the  expression 
"at  once"  would  be  construed  to  mean  within  a  reasonable  time.     Id. 

14.  The  repudiation  of  an  agreement  of  settlement  of  a  claim  and  the  subse- 

quent filing  of  suit  and  prosecution  of  same  to  judgment,  is  a  destruc- 
tion of  the  consideration  for  the  agreement  on  the  part  of  the  defendant 
to  pay  the  sum  agreed  upon.    Wehh  v.  Houaion  d  T.  C.  R.  Co..  230. 

15.  A  release  executed  by  a  railroad  employe  to  the  company  of  all  claims  for 

damages  for  personal  injuries  received,  considered,  and  held  invalid 
and  no  defense  to  a  subsequent  suit  for  such  damages.  Terns  Cent. 
R.  Co.  V.  Johnson,  127. 

16.  In  an  action  for  specific  performance  of  a  contract  to  convev  land  for  a 

recited  consideration,  performance  of  which  was  shown,  derendant  could 
prove  a  parol  cotemporaneous  agreement  for  an  additional  considera- 
tion, not  performed,  to  defeat  plaintiff's  right  to  a  conveyance.  Pope 
V.  Taliaferro,  217. 

17.  In  a  suit  for  specific  performance  of  a  contract  to  convey  land,  defendant 

could  prove  a  parol  cotemporaneous  agreement  showing  that  the  con- 
tract was  made  and  delivered  on  condition  that  it  was  not  to  be  opera- 
tive in  certain  contingencies,  which  had  occurred,     /d. 
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18.  Evidence  that  the  written  contract  sued  on,  which  had  been  since  its  exe- 
cution in  the  possession  of  plaintiff,  did  not  contain,  at  the  time  of 
its  delivery,  a  material  interlineation  appearing  in  the  instrument  of- 
fered, was  sufficient  to  demand  the  submission  of  the  issue  of  its  altera- 
tion by  plaintiff,  by  a  requested  instruction  so  doing.    Id, 

10.  Where  plaintiff  is  shown  to  have  made  a  material  alteration  in  the  con- 
tract sued  on,  the  burden  is  upon  him  to  show  that  it  was  done  with 
the  consent  of  defendant.    Id, 

20.  Specific  performance  of  a  contract  materially  altered  by  the  plaintiff  will 
not  be  decreed  though  the  parties  have  subsequently  agreed  on  a  par- 
tition of  the  land  in  accordance  therewith.    Id, 

Contributory  Negligence, 

Violation  of  rule.    See  Master  and  Servant,  5-8. 

Assurances  by  employer.     See  Master  and  Servant,  lU 

Obvious  dangers.    See  Master  and  Servant,  Iff. 

Warning  minor  as  to  danger.    See  Master  and  Servant,  17,  18, 

Discretion  required  of  minor.    See  Negligence,  10, 

Definition.    See  Negligence,  IS,  23, 

Proximate  cause.    See  Negligence,  H,  15. 

Custom  as  affecting.    See  Negligence,  16, 

Knowledge  of  Danger.    See  Negligence,  17, 

Defective  railway  crossing.    See  Negligence,  20, 

Burden  of  proof.    See  Negligence,  22, 

Failure  to  look  and  listen.    See  Negligence,  24,  27, 

CoBTerticn. 

Property  abandoned  by  owner.    See  Abandonment,  1,  2. 
Property  obtained  by  fraud.    See  Damages,  1, 

Of  mortgaged  property.     See  Instructions  to  Juries,  19;  Limitation,  8; 
Mortgage,  2. 

1.  M.  and  S.  were  equal  joint  owners  of  a  promissory  note  secured  bv  ven- 

dor's lien  on  land;  S.  entrusted  the  collection  of  the  note  to  M.  who 
obtained  judgment  thereon,  sold  the  land  and  bought  it  in  through  an- 
other party  with  whom  he  was  interested;  the  land  was  worth  much 
more  than  the  amount  of  the  incumbrance  on  it.  Held,  that  S.  was 
entitled  to  his  proportionate  part  of  the  land  or  of  the  profits  secured 
by  means  of  the  judgment  in  which  he  was  interested.  This  right, 
however,  he  might  waive  and  sue  for  the  value  of  his  part  of  the  note 
converted  by  M.    Morris  v.  Smith,  367. 

2.  A  plaintiff  in  a  Justice  Court  sued  for  the  sum  of  $180  for  the  conversion 

of  a  promissory  note;  the  transcript  failed  to  show  that  the  plaintiff 
sought  to  recover  interest  as  a  part  of  his  demand  either  in  the  Jus- 
tice Court  or  in  the  County  Court,  to  which  the  case  was  appealed. 
Held,  that  while  the  plaintiff  would  have  been  entitled  to  recover  in 
the  proper  court  the  value  of  the  converted  note  and,  under  th»  name 
of  damages,  interest  thereon  from  the  date  of  the  note  to  the  date  of 
the  conversion,  still  in  the  absence  of  such  pleading  the  sum  sued  for, 
$180,  was  the  limit  of  his  recovery,  and  a  judgment  allowing  interest 
on  the  value  of  the  note  was  erroneous.    Id. 

3.  A  milling  company  to  which  a  dealer  had  shipped  cars  of  grain  with  draft 

for  the  price  accompanying  the  bill  of  lading,  took  possession  and  con- 
verted it,  having  made  bond  to  protect  the  carrier  in  the  amount  of 
the  draft;  this  it  refused  to  pay  to  the  shipper  except  on  allowance 
of  offset  of  its  claims  for  damages  arising  out  of  previous  shipments; 
such  claim  was  found,  upon  sufficient  evidence,  to  be  unwarranted. 
Hdd  that  the  unlawful  taking  and  conversion  of  the  property  with  the 
intent  of  forcing  an  allowance  of  its  claim  for  offset  was  ground  for 
exemplary  damages,  though  the  claim  to  such  offset  was  not  fictitious, 
but  milde  in  good  faith.  San  Antonio  &  A.  P.  Ry.  Co.  v.  Kniffen,  4 
Texas  Civ.  App.,  484,  followed.  Werkheiser-Polk  Milling  Co,  v,  Lang- 
ford,  224, 
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Oorporatloiuk  * 

Enga^^  in  public  senrioe.    See  UandafMMt  1,  t. 
Creation  of  towns.    See  Municipal  Corporation,  IS, 
Defacto  corporation.     See  Municipal  Corporation,  4. 
Defunct  corporation.    See  Municipal  Corporations^  5. 

Ooiti. 

Inability  to  pay.    See  Appeal,  1,  t. 

Bond  for  payment  of.    see  Appeal,  4* 

Of  receivership.    See  Receivers,  6.  \ 

1.  Unless  it  clearly  appears  that  the  error  fdr  which  a  case  is  reversed  is  j 

one  which  the  trial  court  would  have  corrected  had  it  been  called  to 
the  attention  of  the  court,  the  cost  of  the  appeal  should  be  taxed 
against  the  appellee.    Sullivan  v.  Fant,  8. 

Ootenaats. 

Partition  between.    See  Partition,  1, 

I 
Oountiei. 

Employment  of  jail  guards.     See  Commissioners^  Court,  1,  2;  Distriet 

fudge,  1, 
Attached  for  judicial  purposes.    See  Record  of  Title,  IS. 

Ooimty  Auditor. 

Bound  by  action  of  commissioners.    See  Commissioners^  Court,  2^ 

County  Judge. 

Liability  of  sureties  on  bond.    See  Sureties,  1, 

GoYenaiLti. 

Distinguished  from  conditions.    See  Deeds,  7. 

To  maintain  srantor.    See  Deed,  8, 

Disposition  of  case  as  to  warrantor.    See  Judgment,  4* 

Crops. 

Abandonment  to  landlord.     See  Abandonment,  1,  £. 
Right  of  tenant  to  gather.    See  Landlord  and  Tenant,  1* 

Crossings. 

Improper  construction.    See  Negligence,  18-20. 
Failure  to  look  and  listen.    See  Negligence,  24,  27. 

Cuitomu 

As  affecting  negligence.    See  Vegligenoe,  16,  IS. 

Damages. 

Limitation  of  carrier's  liability.    See  Carriers  of  Goods,  7. 
For  injury  to  live  stock.    See  Carriers  of  Goods,  24. 
Exemplary,  for  conversion  of  property.    See  Conversion,  8. 
Charge  as  to  punitory  damages.    See  Harmless  Error,  2. 
Giving  undue  prominence.    See  Instructions  to  Juries,  2. 
For  conversion  of  mort^ged  property.     See  Mortgage,  2. 
Not  contemplated  by  party  to  contract.     See  Telephone,  2,  S,  4. 

1.  In  a  suit  to  recover  for  the  conversion  of  property  obtained  by  fraud, 

the  measure  of  damage  is  the  value  of  the  property  at  the  time  it  was 
wrongfully  obtained,  or  its  value  at  any  time  thereafter  and  prior  to 
the  trial,  and  not  the  value  named  in  the  fraudulent  contracts  Witliff 
V.  Spreen,  645. 

2.  Where,  by  reason  of  the  carrier's  failure  to  deliver  cattle  at  F.  in  time 

for  market  on  a  day  named,  it  was  made  advisable  for  the  shipper,  in 
order  to  lessen  the  damages,  to  have  them  transported  further  to  mar- 
ket at  S.,  which  he  did,  the  measure  of  his  damages  was  the  difference 
between  the  price  which  would  have  been  reali^dd  at  F.  on  the  day 
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promised  and  the  lower  prioe  obtained  at  S.,  plus  the  additional  freight 
from  F.  to  S.    Oulf,  C.  i  8.  F.  Ry.  Co.  «.  Looney,  381. 

8.  The  measure  of  damages  for  injuries  to  a  shipment  of  live  stock  not  in- 
tended for  immediate  market,  is  to  be  determined  bv  the  same  rules 
as  though  the  animals  were  to  be  sold  on  the  market,  but  in  arriving 
at  the  amount  of  such  damages  the  subsequent  history  of  the  animals 
with  respect  to  their  recovery  from  the  injuries  received  is  a  proper 
subiect  of  inquirv  to  aid  the  jury  in  determining  the  extent  of  the 
real  as  against  the  apparent  damages  sustained.  £!vidence  considered, 
and  held  improperly  excluded  under  this  rule.  Missouri,  K.  d  T,  By, 
Co.  of  Teaas  v.  Rich,  313. 

4.  It  is  improper  for  the  trial  court  in  its  charge  on  the  measure  of  dam- 
ages or  amount  of  recovery,  to  make  reference  to  the  amount  claimed 
in  the  plaintififs  petition.  Such  reference,  however,  is  not  alwavs 
cause  for  reversal.  But,  charge  considered,  and  held,  in  view  of  the 
evidence  and  the  verdict  rendered,  to  be  cause  for  reversal  in  this  case. 
Id. 

6.  Proof  of  physical  suffering  will  authorize  the  inference  of  mental  suffer- 
ing.   Houston  d  T.  0.  R.  Co.  v.  Lindsey,  68. 

6.  From  the  relationship  of  mother  and  daughter  it  will  be  presumed  that 

the  mother  suffered  mental  anguish  in  being  deprived  of  the  oppor- 
tuni^  of  attending  the  daughter's  funeral.  ./Sfirmative  proof  of  suffer- 
ing is  not  necessary.     Western  U.  Tel.  Co.  v.  Blair,  428. 

7.  In  a  suit  for  damages  for  personal  injuries  the  jury  is  warranted  in 

awarding  damages  even  though  there  be  no  affirmative  evidence  of 
suffering,  when  the  character  of  the  injury  is  such  that  the  jury  might, 
from  common  knowledge,  have  found  that  the  plaintiff  did  suffer  pain 
as  a  result  thereof.    Oulf,  O.  d  8.  F.  Ry.  Co.  v.  Coleman,  415. 

8.  In  a  suit  for  damages  for  personal  injuries  a  charge  on  the  measure  of 

damages  considered,  and  held  not  subject  to  the  objections  that  it  did 
not  limit  the  jur^  to  a  consideration  of  such  damages  as  resulted  from 
the  injuries  received,  and  did  not  confine  the  jury  to  the  limited  ca- 
pacity of  the  plaintiff  to  earn  money  by  manual  labor,  as  alleged. 
8t.  Louis  8.  W.  Ry.  Co.  v.  Oarher,  71. 
0.  In  a  suit  for  damages  for  personal  injuries,  evidence  considered,  and  held 
sufQcient  to  authorize  tne  submission  of  the  issue  and  to  warrant  a 
recovery  for  diminished  capacity  to  labor  and  earn  money.    Id. 

10.  Where,  in  a  suit  for  damages  for  personal  injuries,  it  is  uncontroverted 

that  plaintiff's  injuries  resulted  from  defendant's  negligence,  and  the 
petition  contained  an  allegation  of  impaired  capacitv  to  "earn  money 
at  her  ordinary  occupation,  or  anv  other  for  which  she  is  qualified 
during  the  balance  of  her  future  life,"  and  the  evidence  clearly  showed 
that  plaintiff's  capacity  to  earn  money  had  been  impaired,  it  was  not 
reversible  error  for  the  court  to  instruct  the  jury  to  take  into  consid- 
eration, in  estimating  the  damages,  plaintiff's  diminished  capacity  to 
earn  money,  even  though  there  was  no  evidence  that  her  capacity  to 
earn  money  in  the  particular  occupation  in  which  she  was  engaged 
when  the  injury  occurred,  had  been  diminished.  Especially  in  this  case 
when  the  verdict  is  not  excessive  aside  from  the  fact  of  impaired  ca- 
pacity.   Dallas  Con.  Eleo.  8t.  Ry.  Co.  v.  Motvnller,  432. 

11.  Where  diminished  capacity  to  earn  money  in  a  particular  vocation  is  al- 

1^^  to  arise  from  a  wrongful  act,  it  is  necessary  to  prove  some  facts 
from  which  the  jury  would  be  justified  in  determining  the  probable 
loss  that  would  now  from  such  diminished  capacity.  But  where  there 
is  a  general  allegation  that  the  injury  caused  a  diminished  capacity  to 
earn  money  in  all  ways,  and  the  evidence  shows  the  party  is  so  injured, 
it  is  a  proper  element  of  damage  to  be  submitted  to  the  jury,  for  them 
to  determine  from  their  genera!  knowledge  and  experience.    Id. 

12.  Testimony  as  to  personal  injuries  not  alleged,  considered  and  held  harm- 

less error.    Id. 

13.  Upon  the  measure  of  damages  in  a  suit  for  personal  injuries  the  court 

charged  the  jury  as  follows:     "If  under  the  foregoing  instructions  you 
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find  for  the  pUtintifr,  yoa  should  allow  him  such  ram  in  money  as  dam- 
ages as,  in  your  judgment,  if  paid  to  him  in  cash  at  the  present  time, 
would  fairly  compensate  him  for  the  injuries,  if  any,  you  find  he  has 
sustained.  In  estimating  or  arriving  at  the  sum  or  amoimt  of  damages, 
if  any,  which  you  may  allow  plaintiff,  you  will  take  into  consideration 
the  physical  and  mental  suiiering  of  the  plaintiff,  his  loss  of  time* 
permanent  injury,  if  any,  his  diminished  capacity  to  earn  money,  if 
you  find  that  his  capacity  to  earn  money  had  been  diminished,  re> 
suiting  from  the  injuries,  which  you  may  find  he  sustained."  Held, 
not  subject  to  the  objection  that  it  authorised  a  double  reoovery. 
Tewa9  Cent,  R.  Co.  i>.  Johman^  127. 

14.  To  warrant  a  recovery  for  exemplary  dama|(es  there  must  be  some  bad 

motive  or  such  reckless  conduct,  either  intentional  or  grossly  negli- 
gent, as  shows  a  conscious  disregard  for  the  rights  of  another.  Charge 
considered,  and  held  erroneous.    Firat  Bank  of  Meriens  v,  Steffeng,  211. 

15.  One  who  knowingly  causes  an  execution  to  be  levied  on  exempt  property 

with  the  intent  to  harrass  and  oppress  the  debtor,  is  liable  for  exem- 
plary damages.    Id, 

16.  In  a  suit  for  damages  for  the  death  of  plaintiffs'  wife  and  mother,  the 

court  charged  the  jury  as  follows:  ''If  the  death  of  the  wife  of  pUtintiff 
was  proximately  caused  by  the  negligence  of  defendant,  as  charged,  the 
plaintiff  is  entitled  to  recover  on  account  of  the  death  of  his  wife  a 
Bum  the  value  of  which  is  equal  to  the  pecuniary  benefit  (if  any)  that 
the  plaintiff  or  his  children,  for  whom  he  sues,  or  any  of  them,  had 
reasonable  expectations  of  receiving  from  the  said  deceased  had  she  not 
died.'*  Held,  not  subject  to  the  objection  that  the  charge  was  tanta- 
mount to  tellinff  the  jury  to  allow  the  plaintiff  such  sum  now  as  he 
might  reasonably  have  expected  to  receive  in  a  pecuniary  way  in  the 
futore  if  his  wife  had  not  died.  Ft.  Worth  &  D.  C.  Ry.  Go.  v.  Morri- 
son, 93  Texas,  529,  distinguished.  Chicago,  B,  L  d  0.  By.  Co,  v, 
Oroner,  65. 

Death. 

Measure  of  recovery  for.    See  Damages,'  16, 
1.  One  whose  negligence  hastens  the  death  of  another  is  liable  proportion- 
ately for  the  resulting  damages.    Chicago,  B,  L  d  <?.  By.  Co,  v,  Oroner, 
66. 

Dedaration. 

Of  railroad  employe.    See  Carriers  of  Ooods,  19. 
By  unknown  person.    See  Evidence,  2. 
Of  coconspirators.    See  Evidence^  £7,  St, 

DadieatioiL 

.  1.  Defendant  in  trespass  to  try  title  could  not  defeat  recovery  of  part  of  the 
premises,  on  the  ground  of  an  outstanding  title  in  the  city,  by  relying 
on  the  invalidity  of  the  action  of  the  city  authorities  in  vacating*  the 
dedication  of  the  same  as  a  public  street,  where  (1)  there  was  no 
proof  of  the  original  dedication,  (2)  the  city  was  not  complaming, 
and  (3)  the  defendant  (appellant)  had  no  interest  in  the  question. 
Jeff  v.  Hunter,  92. 

jMeo. 

Certificate  of  acknowledgment.     See  Acknotoledgment,  1. 

Curing  defective  acknowledgment.     See  Acknowledgment,  2,  5. 

Proof  of  fraud.    See  Evidence,  29, 

Wife  joined  by  husband.    See  Htuhand  and  Wife,  1,  2, 

Parol  trust.    See  Trust,  1, 

1«  Where,  in  trespass  to  try  title,  defendant  claims  under  a  deed  alleged  to 

be  lost  or  destroyed  and  relies  on  circumstantial  evidence  to  prove  the 

existence  and  execution  of  the  deed,  a  question  of  fact  is  ther^y  raised 

which  should  be  submitted  to  and  passed  upon  by  the  jury.    The  court 
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should  not  pass  upon  the  legal  effect  of  the  evidence.  MoMahon  v,  Mc- 
Donald, 613. 

2.  The  reoitals  in  an  ancient  deed  ae  to  the  chain  of  title  under  which  the 
vendor  holds,  is  admissible  in  evidence  as  a  circumstance  tending  to 
prove  the  existence  of  a  deed  in  such  chain  of  title  which  is  alleged 
to  be  lost  or  destroyed  and  which  can  not,  after  due  search,  be  found.  Id, 

8.  Upon  the  issue  of  the  existence  and  execution  of  a  lost  deed,  evidence  con- 
sidered, and  held  sufficient  to  support  the  finding  of  the  juiy  that  such 
deed  had  been  executed.    Id, 

4.  A  deed  of  assignment  hj  a  debtor  for  the  benefit  of  his  creditors  will  pass 
to  the  assignee  all  the  property  owned  by  the  debtor  whether  the  same 
be  sufficiently  described  or  not.    Id. 

ff.  In  order  to  cancel  a  deed  on  the  ground  of  mental  incapacity  of  the 
grantor,  it  is  neeessarv  to  show  that  the  grantor  was  not  mentally 
capable  of  fully  understandinff  all  of  the  details  of  the  transaction  and 
all  of  the  consequences  resulting  therefrom.  Evidence  considered,  and 
held  insufficient  to  support  a  judgment  cancelline  a  deed  for  the  want 
of  mental  capacity  of  the  grantor.     Coa  v.  Comha,  340. 

6.  A  deed  will  not  be  cancelled  on  the  ground  alone  that  the  contract  for 

the  support  and  maintenance  of  the  grantor  by  the  grantee,  which  con- 
stituted the  consideration  for  the  conveyance,  was  a  foolish  and  un- 
equal one.    Id, 

7.  In  a  deed,  wherein  the  grantee  agreed  to  support  and  maintain  the  ffrantor 

during  his  life,  the  following  expression  occurred:  "Conditioned,  that 
the  said  C.  (^antee)  shall  well  and  truly  perform  all  of  the  agree- 
ments and  obligations  and  undertakings  herein  mentioned,  the  title  to 
the  above  described  premises  to  become  absolutely  in  the  said  C.  at  my 
death.  Said  conditions  above  mentioned  herein  having  been  by  him, 
the  said  C,  fulfilled."  Held,  a  covenant,  and  not  a  condition  for 
breach  of  which  the  estate  became  forfeited  and  reverted  to  the  grantor. 
Failure  to  comply  with  the  covenant  did  not  authorize  a  recovery  of 
the  land  by  the  grantor.    Id, 

8.  A  covenant  by  a  grantee  in  a  deed  to  furnish  board  and  lodging  to  the 

grantor  during  the  remainder  of  his  life,  carried  with  it  an  implied 
obliffation  to  treat  the  grantor  kindly  and  to  provide  him  with  rea- 
Bonaoly  good  food  and  comfortable  lodging.  The  grantee  would  not  be 
chargeable  with  a  failure  of  duty  in  this  respect  on  the  part  of  his 
wife  unless  he  had  notice  and  knowledge  thereof.    Id, 

9.  On  the  9th  day  of  April,  1872,  N.  executed  to  T.  a  power  of  attorney  to 

sell,  contract  and  convey  a  certain  tract  of  land  containing  040  acres, 
ffiving  to  said  agent  "full  power  by  this  to  do  with  the  said  land  as 
if  the  same  was  his  own  property,  for  so  doing  this  shall  be  a  full 
warrant  and  power  of  attorney."  At  that  time  T.  held  a  lease  of  the 
same  land  from  N.  for  a  term  of  ninety-nine  years;  shortly  thereafter 
T.  executed  a  deed  to  said  land  to  K.  which  contained  the  following 
recital  in  setting  out  the  chain  of  title,  "And  sold  by  N.  to  K.  as  per 
power  of  attorney  to  T.  dated  at  Galveston  April  9,  1871,  and  accom- 
panying this  deed  for  record,  all  of  which  deeds,  power  of  attorney 
and  certified  copy  of  patent  are  hereby  delivered  and  declared  part  of 
this  conveyance."  This  deed  was  signed  by  T.  in  his  individual  ca- 
pacity. Held,  the  deed  on  its  face  indicated  an  intention  on  the  part 
of  T.  to  convey  the  fee  simple  title  of  N.  and  not  only  the  leasehold 
interest  of  T.    Neill  v,  Kleiher,  552. 

10.  In  a  deed  by  an  attorney  in  fact  the  name  of  his  principal  was  stated 

as  "A.  H.  instead  of  "A.  N."  and  the  date  of  the  power  of  attorney 
under  which  the  agent  was  acting  was  stated  to  be  "1871"  instead  of 
"1872."  Held,  unimportant  clerical  mistakes,  in  the  light  of  the  con- 
text and  other  evidence.    Id, 

11.  The  fact  that  an  attorney  in  fact  signs  only^  his  own  name  to  a  deed  will 

not  make  it  his  individual  act  when  it  is  apparent  from  the  body  of 
the  deed  that  it  was  his  intention  to  act  as  agent  for  the  owner  of 
the  land.    Id, 

12.  The  cotemporaneous  and  subsequent  conduct  of  parties  to  a  deed  is  ma- 
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terial  and  significant  in  arriving  at  a  proper  oonatmction  or  interpre* 
tation  of  the  same  when  doubtful.    Id. 

13.  It  is  a  cardinal  rule  in  the  construction  of  oonfoacta,  including  deeds,  that 
the  intention  of  the  parties  is  to  be  inquired  into,  and,  if  not  forbidden 
by  law,  is  to  be  effectuated.  Too  much  regard  is  not  to  be  had  to  the 
proper  and  exact  signification  of  words  and  sentences  so  as  to  present 
the  intention  of  the  parties  from  taking  effect,  and,  whenever  the  lan- 
guage used  is  susceptible  of  more  than  one  interpretation,  the  courts 
will  look  to  the  surrounding  circumstances  existing  when  the  contract 
was  entered  into,  the  situation  of  the  parties,  and  of  the  subject  matter 
of  the  instrument  for  aid  in  its  construction.    Borden  v.  PatierBon,  173. 

14L  In  a  suit  for  partition  of  land  T.  and  C.  were  made  parties  defendant, 
among  others;  the  decree  of  partition  recited  that  T.  and  C.  owned 
an  undivided  one-eighth  interest  in  the  land  and  allotted  to  them 
jointly  certain  blocks  in  lieu  of  said  interest;  at  the  time  the  decree 
was  entered  there  was  nothing  on  record  showing  that  C.  had  any 
interest  in  the  land;  afterwards  T.  executed  to  C  a  deed  con- 
▼ejring  to  him  an  undivided  one-half  of  one-eighth  interest  in  the  tract 
of  land  which  had  been  partitioned,  but  in  thU  deed  no  reference  what- 
ever was  made  to  the  decree  of  partition  which  had  been  previously 
rendered.  Evidence  considered,  and  held  sufficient  to  support  a  finding 
bv  the  court  that  the  purpose  and  effect  of  the  deed  from  T.  to  C.  was 
simply  to  evidence  the  interest  of  C.  in  the  land  which  the  decree  of 
partition  took  for  granted  and  recognized,  and  not  to  vest  in  C.  all  of 
T.'s  interest  in  the  land.    Id, 

15.  A  ffuardian  of  an  heir  sold  to  one  T.  a  tract  of  160  acres  of  land  out  of  a 
larger  tract  of  309  acres,  patented  to  M.,  expressly  reserving  to  his 
ward,  however,  the  title  to  the  standing  and  growing  timber  on  said 
160  acres;  afterwards,  the  heir  conveyed  to  one,  D.,  various  tracts  of 
land,  among  them  the  following,  "also  309  acres  of  land  patented  to 
M.  .  .  .  save  and  except  150  acres  heretofore  conveyed  to  T.;"  the  deed 
further  conveyed,  in  addition  to  the  specific  tracts  mentioned,  "all 
lands  that  I  may  own  or  be  entitled  to  as  an  heir  of  C."  In  a  suit 
by  one  claiming  under  the  deed  to  D.  for  the  timber  growing  on  the 
160  acres,  held,  that  the  deed  from  the  heir  to  D.  did  not  pass,  but 
expressly  reserved  to  the  heir  the  title  to  the  timber  on  the  150  acres 
of  land.    Thompson  v.  Kline,  602. 

10.  Alteration  of  a  deed  by  forgery  of  the  name,  as  grantor,  of  a  part  owner 
not  joining  in  its  execution  does  not  affect  its  validity  to  pass  the  title 
of  those  executing  it.  Harper  v.  Stroud,  41  Texas,  368,  and  other 
cases  of  alteration  of  notes  and  executory  contracts  distinguished. 
Clarke  v.  Hoover,  181. 

17.  A  tract  of  land  was  devised  to  Mary  £.  N.;  a  deed  to  the  same  land  by 
Mary  E.  K.  and  her  husband  recited  that  the  said  Mary  £.  K.  was 
formerly  Mary  E.  N.  Held,  that  the  recital  in  the  deed  was  competent 
evidence  of  the  identity  of  the  two  persons.    Haney  v.  Oariin,  578. 

Befaoto  Corporation. 

Collateral  attack  on  existence.    See  Municipal  Corporations,  4,  S. 

Befaoto  Wife. 

Property  right.     See  Cotwnunity  Property,  2. 
Possession  of  land  by.    See  Limitation,  10,  12, 

Befamatlon. 

Joinder  of  action  for.    See  Breach  of  Promise  of  Marriage,  1, 

Belay. 

In  carriage  of  live  stock.    See  Carriers  of  Goods,  8,  20,  21. 

Bemurrer. 

Admits  facts  pleaded.    See  Railroad  Commission,  1. 
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Bepoiltion. 

Objections  to  maimer  and  fonn  of  taking.    See  Bvidenoe,  H. 

BOMSiptiOB. 

Of  land  in  will.    See  Wills,  IS. 

Decile. 

Partition  of  estate.    See  Wills,  11. 
Property  passing  by.    See  Wills,  H, 

Biligenee. 

To  obtain  absent  witness.    See  Continuanoe,  2. 

As  to  newly  discovered  evidence.    See  New  Trial,  i. 

Disclaimer. 

1.  In  an  action  of  trespass  to  try  title  and  partition,  it  was  not  reversible 
error  that  an  intervener  in  the  case  was  allowed  to  file  a  disclaimer 
as  to  any  interest  in  the  land,  in  favor  of  another  party,  after  verdict 
rendered  and  pending  a  motion  for  new  trial,  and  that  the  land  was 
awarded  to  the  party  in  whose  favor  the  disclaimer  was  filed.  Ft. 
Worth  &  D.  C.  Ry.  Co.  v.  Wilson,  85  Texas,  516,  distinguished.  Ivy 
V.  Ivy,  397. 

DisooTered  Peril. 

Charges  approved.    See  Instructions  to  Juries,  IS. 
Negligence  essential.    See  Negligence,  7. 
Trespassing  children.    See  Negligence,  7,  8,  9. 
At  railroad  crossing.    See  Negligence,  28,  29. 

BiseretioiL. 

As  to  newly  discovered  evidence.    See  New  Triai,  1. 

As  to  change  of  venue.    See  Venue,  1.  s 

Diierimination. 

In  rates  fixed  by  Railroad  Commission.    See  Raihoays  1M>. 

Disqualiflcation. 

Of  judge  by  interest.    See  Judge,  1,  2;  Judgment,  S. 

District  Judge. 

1.  A  district  judge  has  no  authoritv  to  bind  a  county  for  the  compensation 
of  a  greater  nimiber  of  sheriffs  in  attendance  upon  his  court  than  the 
Legislature  has  allowed,  viz.,  one  officer  at  two  dollars  per  day.  Such 
judge  has  no  inherent  power  to  create  a  debt  against  the  coun^  for 
the  attendance  of  a  greater  number  of  officers.  Ledbetter  v.  Vallas 
County,  140. 

Eleotioni. 

For  incorporation  of  town.    See  Municipal  Corporation,  S,  4. 

1.  A  local  option  election  may  be  held  in  a  commissioner's  precinct  composed 

of  two  justice's  precincts  in  one  of  which  local  option  is  in  force  and 
in  the  other  it  is  not.  The  fact  that  an  existing  political  subdivision 
of  a  county  may  be  composed  of  several  smaller  political  subdivisions 
in  no  way  affects  the  right  of  such  larger  subdivision  to  hold  a  local 
option  election.  Ex  parte  Heyman,  45  Texas  Crim.  Rep.,  532,  and  ex 
parte  Mills,  79  S.  W.,  555,  distinguished.  Oriffin  v.  Tucker,  Co.  Atty,, 
522. 

2.  The  provisions  of  the  Revised  Statutes  contained  in  articles  3388,  3390 

and  3397,  concerning  the  form  of  ballot  in  local  option  elections,  are 
mandatory  and  must  be  strictly  followed.  Because  the  statute  pre- 
scribes that  in  such  elections  the  ballots  must  have  printed  or  written 
on  them  the  words  "For  Prohibition"  or  "Against  Prohibition,"  ballots 
having  printed  or  written  on  them  the  words  "For  Iiocal  Option"  or 
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*' Against  Local  Option/'  are  illegal  and  oaa  not  be  counted  in  deter- 
mining the  result  of  such  election.  Id, 
3.  When  the  number  of  legal  ballots  cast  at  an  election  do  not  eonatitiite  a 
majority  of  all  the  votes  polled  and  the  result  of  the  election  ia  there- 
fore impossible  of  ascertainment  from  the  face  of  the  returns,  the  elee- 
tion  should  be  declared  void  and  a  new  election  ordered.    Id* 

Emblements* 

Right  of  tenant  to  gather  crop.    Bee  Landlord  and  Tenant,  i. 

Eminent  Domain. 

1.  In  a  statutory  proceeding  to  condemn  land  for  a  railroad  right  of  way, 

eyidence  to  the  effect  that  the  farm  in  controversy  was  damaged  by  the 
manner  in  which  the  roadbed  was  constructed  thereby  interfering  with 
the  natural  flow  of  the  water  on  the  farm,  was  irrelevant  and  its  ad- 
mission was  reversible  error.  StephensviUe,  N.  d  8.  J.  Ry.  Co,  «. 
Jfoore,  205. 

2.  In  a  statutory  condemnation  proceeding,  the  burden  is  upon  the  owner  of 

the  pi*operty  sought  to  be  taken  to  prove  the  market  value  of  the  same. 
Id. 
8.  When  the  verdict  is  in  favor  of  the  plaintiff  in  a  condemnation  pro- 
ceeding, the  judgment  should  expressly  condemn  the  land  to  the  plain- 
tiff's use.    Id, 

Entry. 

Effect  on  possession  by  trespasser.    See  Limitation,  9. 

Equity. 

Of  cotenants.    See  Partition^  1. 
Right  to  receiver.    See  Receivers,  i. 

*Error. 

Not  ground  for  reversal.    See  Harmleee  Error,  1-6, 
Fundamental.    See  Illegal  Contract,  1, 
Time  for  suing  out.    See  Writ  of  Error,  1, 

Estates  of  Decedents. 

Right  of  administrator  to  sue.    See  Administrator,  1, 

Sale  by  survivor.     See  Community  Property,  1, 

Fees  of  executors.    See  Executors,  1,  2. 

Partnership  property.    See  Jurisdiction  of  District  Court,  1, 

Disposition  by  will.    See  Wills,  1-H, 

EstoppeL 

From  prosecuting  appeal.     See  Appeal,  S, 
Burden  of  proving.    See  Burden  of  Proof,  1, 
Conveyance  by  wile.    See  Husband  and  Wife,  1,  f • 

Eridenoe. 

Objections  made.    See  Bill  of  Exceptions,  2,  S, 

Of  agreement  to  marry.    See  Breach  of  Promise  of  Marriage,  t,  8. 

Of  estoppel.    See  Burden  of  Proof,  1, 

Person  acting  as  agent.    See  Carriers  of  Goods,  S. 

Burden  of  proving  cause  of  loss.    See  Carriers  of  Goods,  6, 

Charge  in  absence  of  evidence.    See  Carriers  of  Goods,  8,  9. 

Oral  and  written  contract.  -  See  Carriers  of  Goods,  H. 

Qualification  to  give  opinion.    See  Carriers  of  Chads,  15. 

Declarations  of  employe.     See  Carriers  of  Goods,  19, 

Effect  of  injuries  on  live  stock.     See  Carriers  of  Goods,  25* 

Special  benefits  to  property.    See  Cities,  1, 

Of  execution  of  contract.    See  Contracts,  1,  2. 

Consideration  of  note.    See  Contract,  9, 
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Time  of  deliyery  of  goods.    See  Oaniraot,  10, 

Parol  cotemporaneous  agreement     See  Contract,  16,  17. 

Alteration  of  instrument.    See  Contract,  18,  19. 

Execution  of  instrument.    See  Deeds,  1,  S, 

Recitals  in  ancient  instrument.    See  Deede,  3. 

Want  of  mental  capacity.    See  Deede,  S.  ^ 

Damages  on  condemnation.    See  Eminent  Domain,  1. 

Improperly  admitted.    See  Harmlesa  Error,  i,  6,  6. 

Judicial  knowledge  of  intoxicants.    See  Intomoating  Liquors,  2. 

Judicial  knowledge  of  local  diyisions  of  county.    See  Judicial  Knotoledf/c,  I. 

Of  misconduct  of  jury.    See  Jury,  4. 

jLntent  of  parties.    See  Landlord  and  Tenant,  S» 

Burden  of  proof.    See  Limitation,  19. 

Newly  discovered.    See  New  Trial,  1. 

Life  expectancy.    See  Pleading,  10, 

New  trial.    See  Practice  on  Appeal,  18, 

Of  sale  by  agent.    See  8a}e»,  2, 

Of  actual  settlement    See  School  Land,  6. 

Insufficient  to  show  fraud.    See  Statute  of  Frauds,  7. 

Insufficient  to  show  neglisence.    See  Telephone,  6, 

Value  of  improvements.    See  Treepaaa  to  Try  Title,  ^ 

Undue  influence.    See  Willa,  S,  S,  5. 

Of  party  to  contest  of  will.    See  WiOe,  7. 

Impeachment  of  witness.    See  Witneee,  1-6. 

1.  A  court  will  take  judicial  knowledge  of  the  nature  and  inflammable  char- 

acter of  crude  petroleum.    Texas  d  N.  O.  R,  Co.  v.  Bellar,  154. 

2.  A  statement  by  s<mie  unknown  person  at  and  during  a  fire  as  to  the  origin 

of  the  same,  is  hearsay  and  not  res  gestae.    Jd. 

3.  Whether  or  not  it  was  a  physical  impossibility  for  a  sliver  to  fly  from 

the  head  of  a  chisel  in  an  upward  direction  from  the  blow  of  a  hammer, 
so  as  to  strike  the  eye  of  a  person  standing  four  or  five  feet  away,  is 
a  matter  upon  which  an  Appellate  Court  lias  no  judicial  knowledge. 
Tewas  Mex.  By.  Co.  v.  Trijerina,  101. 

4.  Though  agency  cannot  be  proved  by  declarations  of  the  alleged  asent,  they 

are  admiasible,  in  connection  with  other  evidence,  to  prove  that  fact. 
Id. 
0.  Bulings  admitting  testimony  are  not  ground  for  reversal  where  the  same 
facts  are  established  by  other  evidence— especially  that  introduced  by 
the  complaining  party.    Id. 

6.  It  appearing  that  the  records  of  a  county  had  been  destroyed  by  fire,  and 

a  proper  predicate  having  been  laid,  circumstantial  evidence  as  to  a 
sherifTs  sale  and  deed  considered,  and  held  admissible.  Buehing  v. 
Lanier,  278. 

7.  Wl^ile  the  sufficiency  of  a  predicate  to  admit  secondary  evidence  is  ad- 

dressed to  the  sound  discretion  of  the  trial  court,  the  exercise  of  such 
discretion  in  a  given  case  may  be  reviewed  by  an  Appellate  Court. 
Dyer  v.  MeWhirter,  200. 

8.  As  a  predicate  for  the  admission  of  secondary  evidence  of  the  contents  of 

a  letter,  the  party  offerinj^  the  evidence  testified,  in  substance,  that  he 
did  not  have  the  letter  with  him  at  the  time  of  the  trial  and  had  not 
seen  it  lately,  and  had  made  no  search  for  it.    Held,  insufficient.    Id. 

9.  As  a  predicate  for  the  admission  of  secondary  evidence  of  the  contents  of 

a  letter,  the  party  claiminff  to  have  received  the  same  testified,  in 
substance,  that  he  left  the  letter  at  a  certain  store  and  had  not  seen 
it  since;  that  he  did  not  know  where  the  letter  was  at  the  time  of  the 
trial;  that  he  did  not  think  it  important  enough  to  keep,  and  just  left 
it  at  the  store.  Held,  insufficient.  Id. 
10.  A  book  or  pamphlet  on  the  back  of  which  was  printed  a  statement  to  the 
effect  that  it  contained  the  ordinances  of  a  certain  city  and  that  it 
was  compiled  by  authoritv  of  the  city  council  of  such  city,  is  com- 
petent evidence  of  the  ordinances  of  such  city  under  the  provisions  of 
article  658  of  the  Revised  Statutes  and  the  charter  of  the  ci^  to  the 
eiffect  that  ordinances  so  published  should  be  prima  facie  evideqce  o( 
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the  validity  of  tbe  city  ordinanoeB.  St.  LouU  8.  W,  By.  Oo.  «.  Garber, 
71. 
IL  The  presenoe  of  an  enacting  clause  is  indispensable  to  the  validity  of  an 
ordinance,  but  such  clause  may  be  omitted  when  the  ordinances  are 
published  in  book  form.  To  render  an  ordinance  inadmissible  because 
of  the  absence  of  an  enacting  clause  it  must  appear  affirmatiYelT  that 
there  was  no  enacting  clause  when  the  ordinance  was  originally  adopted. 
Id. 

12.  The  admission  of  evidence  from  a  third  party  of  conversations  with  plain- 

tiff, not  in  defendant's  presence,  was  not  ground  for  reversal  where 
the  same  matter  was  also  brought  out  by  defendant  in  his  cross-exam- 
ination of  plaintiff.    Hill  v.  Houser,  360. 

13.  In  a  suit  for  oreach  of  promise  of  marriage,  letters  of  plaintiff  to  defend- 

ant, if  containing  matter  relevant  to  the  issue,  might  be  admissible 
in  evidence;  and  where  they  were  shown  to  be  in  possession  of  defend- 
ant's counsel,  who,  upon  notice  to  produce  them  given  in  the  course  of 
the  trial,  declined  to  do  so,  the  refusal  to  produce  was  a  proper  subject 
for  comment  by  plaintiff's  counsel  in  argument.    Id. 

14.  An  objection  to  testimony  by  deposition  that  the  answers  of  the  witness 

were  not  responsive  to  the  questions  propounded  to  him,  ^oes  to  the 
manner  and  form  of  taking,  and  should  be  made  before  trial  and  no- 
tice given  to  the  opposite  party.    Kaaek  v.  Stanton,  406. 

15.  A  witness  who  knows  the  facts  and  has  testified  to  them  may  express  his 

opinion  founded  upon  his  own  knowledge,  as  to  a  person's  mental  con- 
dition.   Id. 

16.  Upon  the  question  as  to  the  value  of  an  article  alleged  to  have  been  con- 

verted by  the  defendant,  the  plaintiff,  when  asked  if  she  knew  what  it 
was  worth  and  could  have  been  sold  for,  answered,  "$225,  tbe  price  I 
paid  for  it,  was  what  it  was  worth;"  to  this  answer  the  defendant 
objected  "because  it  was  not  the  proper  rule  for  ascertaining  value." 
Held,  the  objection  was  properly  overruled,  because  too  indefinite,  and 
becAUse  the  testimony  tended  to  show  that  the  value  given  was  the 
cash  market  value  of  the  article  in  question.  Crouch  Hdw.  Co.  v. 
Walker,  571. 

17.  Testimony  of  a  party  that  he  received  no  extra  consideration  for  the  exe- 

cution of  a  contract  for  the  shipment  of  live  stock,  related  to  a  mixed 
question  of  law  and  fact,  and  was  therefore  properly  admitted.  Jftt- 
Mmrt,  K.  d  T.  Ry.  Co.  of  Texas  v.  Rich,  312. 

18.  As  against  the  objection  that  the  testimony  was  "irrelevant,  immaterial 

and  not  the  proper  measure  of  plaintiff's  damages,  and  not  the  proper 
way  to  prove  the  same,"  ^e  trial  court  properly  admitted  testimony 
by  the  plaintiff  as  to  the  amount  to  which  particular  animals  were 
dsmtL^ea  during  transportation  over  a  railroad.    Id. 

19.  Where,  m  an  action  between  heirs,  the  plaintiffs  take  the  ex  parte  depo- 

sition of  the  defendant,  one  of  the  heirs,  as  to  transactions  between  him- 
self and  the  decedent,  and  the  plaintiffs  decline  to  read  said  deposition 
in  evidence  on  the  trial,  the  defendant  has  the  right  to  introduce  it. 
He  will  be  considered  as  called  by  the  opposite  party  to  testify  con- 
cerning said  matters;  as  provided  by  article  2302,  Rev.  Stats.  Ivy  v. 
Ivy,  397. 

20.  To  an  action  to  cancel  a  deed  on  the  ground  that  it  was  given  to  sub- 

serve only  a  temporary  purpose  and  was  not  intended  by  the  parties 
thereto  as  an  absolute  conveyance  of  the  land,  parol  evidence  is  admis- 
sible to  prove  such  facts,  and  this,  without  violating  the  general  rule 
with  regard  to  contradicting  the  terms  of  a  writ&n  instrument  by 
parol.     Id. 

21.  Where  a  plaintiff  charges  defendants  with  conspiring  with  other  persons, 

named  m  the  petition,  to  systematically  defraud  the  public  in  general 
and  the  plaintiff  in  particular,  testimony  of  fraudulent  transactions 
similar  to  that  described  in  the  petition,  although  plaintiff  was  not 
affected  by  them,  are  admissible  in  evidence  in  support  of  the  allega- 
tions of  fraud  in  the  transaction  with  plaintiff.     Witliff  v.  Spreen,  544. 

22.  Although  a  plaintiff  charges  the  defendants  with  fraud  in  procuring  a  cer- 
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tain  deed  from  him,  and  with  practieing  fraud  upon  the  public  in 
general,  it  is  error  to  permit  the  plaintiff  to  ask  one  of  Buch  defend- 
ants if  he  had  not  been  arrested  for  swindling,  and  was  luder  bond 
to  answer  said  charge.    Id, 

23.  Statements  by  a  client  to  his  attorney  concerning  the  facts  of  a  suit  about 

to  be  filed,  are  privileged,  and  the  client  can  not  be  required  to  divulge 
the  same  on  the  trial.    Id, 

24.  Where  the  testimony  of  a  witness  upon  a  given  subject  is  partly  com- 

petent and  partly  incompetcoit,  an  objection  to  the  whole  of  the  testi- 
mony is  properly  overruled.    Sullivan  v,  Fant,  7, 

25.  Where,  in  ruling  upon  an  objection  to  testimony  and  in  excluding  the 

same,  the  court  requires  the  stenographer  to  read  over  the  objection- 
able portion  and  instructs  the  jury  not  to  consider  the  portion  so 
read,  the  action  of  the  court  was  not  subject  to  the  objection  that  by 
the  repeated  reading  the  objectionable  testbnony  was  impressed  upon 
the  jury,  thereby  causing  them  to  consider  it  instead  of  discarding  it. 
Id, 

26.  Where  it  appears  from  the  allegations  of  defendant's  answer  that  certain 

testimony  would  be  offered  by  defendant  in  denial  of  plaintiff's  cause 
of  action,  it  is  not  reversible  error  for  the  trial  court  to  permit  the 
plaintiff  in  the  first  instance  to  introduce  testimony  tending  to  impeach 
the  testimony  which  it  is  apparent  defendant  would  subsequently  mtro- 
duce  and  which  was  in  fact  introduced.  An  Appellate  Court  will  con- 
sider the  record  as  a  whole  and  pass  upon  such  questions  in  the  light 
of  the  record  as  it  stood  when  the  case  was  submitted  to  the  jury.    Id, 

27.  In  an  action  to  set  aside  a  conveyance  on  the  groimd  that  the  same  was 

procured  by  fraud,  evidence  considered,  and  held  sufficient  to  support 
a  finding  of  the  jury  upon  issues  of  agency  and  conspiracy.  A  prima 
facie  case  of  agency  or  conspiracy  being  made,  the  declarations  of  the 
agent  or  conspirator  are  admissible  against  the  principal  or  co-con- 
spirator.   Id, 

28.  It  is  not  error  to  permit  a  party  to  a  suit  to  testify  that  a  certain  person 

was  not  his  agent  in  the  transaction  out  of  which  the  litigation  arose, 
when  the  party  testifies  fully  to  the  facts  upon  which  the  statement 
was  predicated.  Id. 
20.  The  action  being  to  set  aside  a  deed  which  the  defendant  obtained  at  a 
trustee's  sale  without  competition,  it  was  proper  to  permit  the  plain- 
tiff to  testify  that  he  made  no  effort  to  get  bidders  or  buyers  at  said 
sale  because  he  relied  on  the  promise  of  the  defendant  to  hold  the 
land  in  trust  for  him  after  the  purchase.  Such  testimony  was  not  sub- 
ject to  the  objection  that  it  was  a  conclusion  of  the  witness.    Id. 

30.  Whenever  a  witness  is  sought  to  be  impeached  by  showing  that  he  has 

made  statements  inconsistent  with  his  testimony  at  the  trial,  and  the 
tendency  of  the  impeaching  witness  is  to  show  that  the  testimonv  of 
the  witness  is  fabricated,  it  is  proper  to  admit  evidence  of  former  state- 
ments which  corroborate  his  testimony,  provided  such  statements  were 
made  at  a  time  when  no  motive  or  infiuence  to  fabricate,  existed.  Tes- 
timony considered  and  rule  applied.    Id. 

31.  In  an  action  against  a  purchaser  of  land  at  trustee's  sale  to  enforce  spe- 

cific performance  of  an  agreement  to  hold  the  land  in  trust  for  the 
debtor,  testimony  that  the  debtor  dissuaded  persons  from  bidding  at 
said  sale  was  material  and  relevant  in  proof  of  an  allegation  that  the 
debtor  relied  and  acted  upon  the  trust  agreement,  and  the  testimony 
was  not  subject  to  the  objection  that  it  was  hearsay.    Id. 

32.  Where,  upon  cross-examination  a  party  causes  a  witness  to  repeat  tes- 

timony which  he  objected  to  on  direct  examination,  the  objection  is 
therebjr  waived.     Id. 

33.  The  testimonv  of  a  plaintiff  as  to  what  a  third  party  had  told  him, 

plaintiff,  that  the  defendant  had  said  to  such  third  party,  would  be 
hearsay  and  incompetent  evidence.    Reinach  v.  Naylon,  45. 

34.  The  rule  that  a  statement  of  a  conspirator  is  admissible  in   evidence 

against  a  co-conspirator  applies  only  in  the  case  of  a  cause  of  action 
which  is  based  upon  an  alleged  conspiracy.    Id. 
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86.  A  map  of  the  land  in  oontrofvenjr,  made  by  a  witness  while  testifying,  is 
not  competent  eridenoe  when  the  same  is  inoomplete  and  inaceorate. 
Ayrea  v.  Patton,  166. 

36.  The  rule  that  where  one  party  has  introdneed  in  evidence  a  part  of  a 
writing,  the  opposite  party  has  a  right  to  introduce  the  whole  of  the 
writing,  means  and  refers  to  the  whole  of  the  writing  bearing  on, 
havinff  connection  with,  and  relating  to  the  same  subject  matter  as 
that  introduced  which  is  necessarr  to  make  it  fully  understood  or  to 
explain  the  same.  It  does  not  include  immaterial  or  irrelenuit  matter. 
Robertson  d  Co,  v.  Ruawll,  257. 

SzMptieBS. 

Preserring  by  bill.    Bee  BiU  cf  Bmeepiiom,  IS. 

Szeentlom. 

Levy  on  exempt  property.    See  Damage$,  IS. 
'Partnership  property.    Bee  EapemptionBt  1, 

1.  The  fact  tnat  a  contradiction  exists  between  the  recitals  in  an  execution 

and  the  endorsements  thereon  as  to  the  number  of  previous  execntioiis 
which  had  been  issued,  would  not  render  the  execution  void  or  inad- 
missible in  evidence,  nor  render  a  sale  thereunder  subject  to  ooUateral 
attack.    Ayret  v.  Patt<m,  186. 

2.  Where,  because  of  some  Irregularitjr  in  advertising,  the  same  land  was 

levied  upon  and  sold  a  second  time  by  virtue  of  the  same  execution, 
the  same  person  being  the  purchaser  at  both  sales,  evidoioe  consid- 
ered, and  held  to  show  title  in  the  purchaser.    Id. 

Xzeenton. 

Parol  sale.     See  WilU,  10. 

1.  A  will  provided  that  "Said  executors  and  their  successors  shall  be  pud 

for  tneir  services  in  executing  this  trust  one-half  the  fees  alk>wed  by 
law  in  such  cases."  The  will  imnosed  upon  the  executors  the  duties 
of  guardian  for  minor  legatees.  Held,  that  the  executors  were  entitled 
to  one-half  the  fees  allowed  by  article  2780,  Sayles'  Revised  Statutes, 
to  guardians.    Thomas  v.  Mattheum,  304. 

2.  By  the  terms  of  a  will  the  title  to  property  of  the  estate  was  specifically 

vested  in  the  executors  for  the  use  of  the  beneficiaries;  this  fact  to- 

S ether  with  the  duty  imposed  upon  them  to  make  collections  of  the 
ebts  due  the  estate,  evidenced  an  implied  authority  in  them  to  execute 
the  necessary  releases.    Id. 

Bzemplarx  Damages. 

Levy  on  exempt  property.    See  DamageB,  i4>  IS. 
Charge  upon.    See  In8truetUm%  to  Juries,  2. 

Sxemption. 

Exemplary  damages  for  levy.    See  Damages,  H,  IS. 
Homestead  of  family.    See  Homestead,  1-7. 
1.  The  interest  of  a  partner  in  restaurant  furniture  and  fixtures  is  not  ex- 
empt from  forced  sale.    Stone  v.  Bchneider-Davis  Co^  517. 

7ees  of  Offloe. 

Liability  of  county  for.    See  District  Judge,  1. 

For  executors.    See  Bmeeutors,  J,  2. 

Sureties  on  official  bond.  See  Sureties,  1. 
1.  Under  the  provisions  of  articles  4900,  1531e  and  2460,  Hevised  Statutes, 
a  sheriff  is  entitled  to  compensation  by  his  county  for  the  attendance 
of  himself  or  only  one  deputy  upon  any  court  in  his  county  while  in 
session,  and  this  without  regard  to  the  necessity  for  a  ^eater  num- 
ber of  slier iffs  to  attend  upon  the  court,  Ijedbeiter  v.  Dallas  Count y. 
140. 
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Vellow  Serrants. 

Employes  of  independent  contractor.    See  Master  and  Bervani,  1,  2, 

Findings  of  Fact. 

Held  to  support  judgment.    See  Contract,  S, 
Trial  on  special  issues.     See  Practice  in  Trial  Court,  4, 
Failure  to  file.    See  Practice  on  Appeal,  9,- 
Construction  of.    See  Practice  on  Appeal^  1S» 

Fires. 

Escape  of  fuel  oil.    See -NegUgenoe,  2-4. 

Foredosure. 

Against  partnership  property.    See  Jvriediotion  of  District  Court,  i. 
Property  in  custody  of  law.    See  Receivers,  11, 
Want  of  jurisdiction.    See  Taasation,  5. 

Foreign  Law, 

As  to  contributory  negligence.    See  VegUgenoe,  B7, 

Forfeiture. 

Of  lease  by  Land  Ck)mmi88ioner.    See  School  Land,  S,  4* 
By  failure  to  make  improvements.    See  School  Lands,  5. 
By  failure  to  settle  on  land.    See  School  Land,  6, 
Of  earnest  money  on  sale.    See  Vendor  and  Purchaser,  S. 

Ftorgery. 

After  title  has  passed.    See  Deed,  16, 

Fraud. 

Agent  for  both  parties.    See  Agency,  i,  5,  6. 

Dealings  with  client.    See  Attorney  and  CUeni,  1. 

Proof  of.    See  Evidence,  21,  22,  29. 

Damages  in  offset.    See  Reconvention,  2, 

Burden  of  proof.    See  Statute  of  Frauds,  7. 

Betum  of  consideration.    See  Tender,  1, 

Purchase  with  trust  funds.    See  Trust,  1,  2, 

False  representation.     See  Vendor  and  Purchaser,  4. 

Undue  influence.    See  WiUs,  4. 

Freight  Bates. 

Fixed  by  Bailroad  Commission.    See  Raihcays,  2-6, 

Fnndamental  Error. 

Agreement  prohibited  by  law.    See  Illegal  Contract,  1. 

Gifts. 

By  insolvent  debtor.    See  Statute  of  Frauds,  4,  5, 
By  parol.    See  Statute  of  Frauds,  S. 

Good  Faith. 

Minor  permitted  in  saloon.     See  Intocricating  Liquors,  8, 
Improvements  on  land.    See  Trespass  to  Try  Title,  5,  6, 

Guardians.  * 

Sale  of  land  by.    See  Judge,  2, 

Proof  of  appointment.    See  Pleading,  1, 

Habeas  Corpus. 

Matters  determined  by  judge,  not  jury.    See  Minors,  1. 

Harmless  Error. 

Refusing  leave  to  amend.    See  Amendment,  1, 

Charge  not  misleading.    See  Breach  of  Promise  of  Marriafjc^  .}, 

Evidence  without  pleading.     See  Damages  12, 

Other  proof  of  fact.    See  Evidence,  5,  12^ 
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Hannleit  Error — Continued. 

Absence  of  evidence.    See  Master  and  Bervant,  8. 
Exceptions  filed  out  of  order.    See  Practice  on  AppmU,  IB, 
Judgment  controlled  by  other  issues.    See  Practice  on  Appeal,  17, 

1.  Error  in  overruling  an  exception  to  a  pleading  becomes  harmless  when 

no  evidence  is  introduced  on  the  subject  and  the  issue  is  not  submitted 
to  the  jury.    Alt  gelt  v.  Eacalera,  109. 

2.  Error  in  the  charge  relating  to  punitory  damages  was  harmless  to  defend- 

ant where  none  were  recovered.    Hill  v,  Houeer,  360. 

3.  Where  it  appeared  from  the  undisputed  evidence  that  an  appellant  re- 

covered judgment  in  the  court  below  for  more  land  than  he  was  en- 
titled to  under  his  plea  of  limitation,  errors  of  procedure  upon  the 
trial  complained  of  by  him  will  be  disregarded*  Haynes  v.  Texas  d 
N.  O.  R,  Co,,  60. 

4.  The  admission  of  improper  evidence  becomes  harmless  when  other  evi- 

dence to  the  same  effect  is  admitted  without  objection.  Galveston,  H. 
d  8,  A,  Ry,  Co.  v.  Conuteson,  1. 

5.  The  admission  of  improper  testimony  is  not  reversible  error  when  testi- 

mony to  the  same  effect  by  other  witnesses  is  admitted  without  ob- 
jection.    Missouri,  K,  d  T,  Ry.  Co.  of  Tewas  v.  Kennedy,  466. 

6.  Plaintiff  in  trespass  to  try  title  having  shown  that  he  had  acquired  the 

interests  of  some  of  those  owning  the  land  as  tenants  in  common,  and 
having  recovered  the  whole  against  defendant,  who  was  a  mere  tres- 
passer, errors  in  admitting  evidence  to  show  that  plaintiff  had  also 
acquired  the  interest  of  other  co-tenants  disclosed  no  ground  for  re- 
versal on  defendant's  appeal.    Jett  v.  Hunter,  92. 

Hearsay. 

Declarations  of  unknown  person.     See  Evidence,  2. 
Statements  of  other  parties.    See  Evidence,  S. 
Allegations  in  petition.     See  Practice  in  Trial  Court,  5. 

Highways. 

Dedication  of  public  street.    See  Dedication,  i. 
Assessment  for  improvements.    See  Homestead,  6. 
Electric  wires.    See  Telephone,  1. 

Homestead. 

1.  An  illegitimate  daughter  may,  under  certain  cireumstaneea,  have  a  home- 

stead right  in  land  owned  by  her  father.  Haytoorth,  Admr.,  v.  Wil- 
liams,  147. 

2.  A  mere  intention  to  make  unoccupied  property  a  homestead  is  insufficient 

to  constitute  it  such.  Some  act  or  acts  of  preoaration  to  seasonably 
and  actually  use  and  occupy  the  property  for  the  purpose  of  a  home 
must  concur  with  such  intention.  Evidence  oonsiderea,  and  held  in- 
sufficient to  impress  upon  urban  property  the  character  of  homestead. 
Cohh  17.  Collins,  63. 

3.  Evidence  considered,  and  held  to  support  a  finding  by  the  trial  court 

that  a  homestead  was  an  urban  and  not  a  rural  homestead.  A  rural 
homestead  may  be  changed  into  an  urban  by  the  growth  of  the  town 
or  an  extension  of  the  corporate  limits,  and  after  such  change  that 
portion  of  the  former  rural  homestead  which  is  not  situated  within 
the  town,  or  which  is  not  actually  used  for  homestead  purposes,  loses 
its  homestead  character.    Ayres  v.  Patton,  186. 

4.  A  town  may  be  recognized  as  such  thouch  no  map  showing  its  subdivisions 

and  streets  or  roads  has  been  recorded,  and  though  the  streets  be  un- 
named and  there  be  no  evidence  of  a  formal  dedication  to  public  use.  Id. 

6.  Evidence  considered,  and  held  sufficient  to  sustain  a  finding  that  a  lot  in 
a  town  was  a  business  homestead  although  the  defendant  had  no  resi- 
dence homestead  in  the  town.    Id. 

6.  In  a  suit  to  collect  an  assessment  against  a  homestead  in  a  city,  in  ac- 
cordance with  an  ordinance  passed  by  the  city  council,  for  the  purpose 
of  improving  the  street  upon  which  the  property  abutted  and  to  fore- 
close a  lien  upon  the  homestead,  evidence  considered,  and  held  to  jus- 
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tify  the  judgment  of  the  trial  court  refusing  to  foreclose  a  lien  upon 
the  homestead,  on  the  ground  that  the  assessment  was  not  a  tax  as  that 
term  is  used  in  the  Constitution  authorizing  the  sale  of  the  homestead 
for  the  non-payment  thereof.  Kettle  v.  City  of  Dallas,  35  Texas  Civ. 
App.,  632,  distinguished.  City  of  Beaumont  v,  Russell,  351. 
7.  In  a  suit  by  the  transferee  of  a  mechanic's  contract  for  improvements  on 
a  homestead,  evidence  considered,  and  held  to  support  a  judgment  fore- 
closing the  mechanic's  lien.  The  fact  that  the  original  contract  con- 
templated a  five-room  addition  to  a  three-room  house,  and  that  after- 
wards the  plans  were  so  changed  as  to  make  an  eleven-room  house,  did 
not  nullify  the  original  contract,  it  appearing  that  no  fraud  was  prac- 
ticed upon  the  wiie,  that  the  changes  were  made  with  her  knowledge 
and  consent,  that  the  additional  cost  was  paid  with  money  obtained 
from  another  source  and  did  not  increase  the  incumbrance  and  that  the 
money  borrowed  and  secured  by  lien  had  all  been  used  in  the  improve- 
ment of  the  homestead.  Paschall  v.  Pioneer  Savings  Co.,  19  Texas 
Civ.  App.,  102,  distinguished.    Hicks  v.  Texas  Loan  d  Inv.  Co,,  298. 

Hiuband  and  Wife. 

Sale  by  survivor.    See  Community  Property,  1. 

Wife's  separate  property.    See  Judgment,  5;  Receivers,  1,  2, 

Putative  wife.     See  Limitation,  10,  12, 

Improvement  of  separate  property.    See  Married  Woman,  1. 

Suit  for  wife's  separate  property.    See  Misjoinder,  1. 

Action  for  injuries  to  child.    See  Parent  and  Child,  S. 

Parties  to  bill  of  review.    See  Parties,  1, 

1.  A  wife  separated  from  her  husband  conveyed  to  their  children,  on  con- 

sideration of  love  and  affection  and  with  due  acknowledgment,  all  her 
property,  embracing  lands  and  personal  chattels  held  in  community  by 
herself  and  her  husband;  the  latter,  who  was  not  mentioned  in  the 
body  of  the  deed,  also  signed  and  acknowledged  it.  Held,  that  the  deed 
was  not  void,  but  passed  her  interest  in  the  community  estate  to  the 
children.     Couch  v.  Sckumlhe,  94. 

2.  It  seems  that  the  validity  of  such  conveyance  is  not  dependent  upon  the 

doctrine  of  estoppel,  which  would  require  a  valuable  consideration, 
but  that  the  deed  signed  and  acknowledged  by  the  husband  would  have 
the  same  effect  as  if  he  were  named  in  the  body  thereof  as  grantor.    Id. 

Identity. 

Clerical  error  in  name.    See  Deeds,  10, 
Evidence  by  recital  in  deed.    See  Deeds,  17, 

Illegal  Contract. 

Sale  of  intoxicants  in  prohibition  territory.    See  Intoxicating  Liquors,  1, 

1.  If  the  contract  pleaded  and  sued  on  is  illegal  because  prohibited  by  the 

laws  of  the  State  against  trusts  and  monopolies,  a  recovery  by  plain- 
tiff presents  fundamental  error,  which  may  be  availed  pf  in  any  stage 
of  the  proceedings,  and  is  not  waived  by  defendant  failing  to  call  his 
demurrer  to  the  attention  of  the  court  and  have  action  thereon.  Red- 
land  Fruit  Co.  V,  Sargent,  619. 

2.  An  agreement  by  A.  to  endeavor  to  induce  his  employes  to  trade  with  B. 

is  not  obnoxious  to  the  statute  prohibiting  trusts  and  monopolies 
(Act  of  March  31,  1903,  Laws,  28th  Leg.,  p.  119).    Id, 

3.  The  statute  prohibiting  contracts  creating  trusts  or  monopolies  is  vio- 

lated only  by  a  restriction  of  such  business  competition  as  a  person 
has  a  right  under  the  laws  of  the  State  to  engage  in;  the  right  to  sell 
goods  on  certain  premises  is  derived  from  the  owner  thereof;  and  his 
contract  giving  it  to  one  person  only  is  not  illegal.    Id. 

4.  A  petition  seeking  damages  for  violation  of  a  contract  giving  plaintiff 

the  exclusive  right  to  sell  goods  on  defendant's  premises  considered  and 
held  sufficient.     Id, 
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Zmmoxalltsr. 

AfTecting  right  to  euitody  of  child.    See  Parent  and  OhOd,  t. 

Zmpeaohment  of  Witnest. 

Charge  of  epecific  crime.  See  Bvidenee,  22, 
Corrolwrative  statement.  See  Evidence,  SO, 
Character  for  truth.    See  Witness,  1-5, 

ImproTeiiieiiti. 

On  wife's  separate  property.    See  Married  Woman,  1, 

On  land  purchased.    See  School  Land,  5,  6. 

By  defendant  in  good  faith.    See  Trespass  to  Try  Title,  2-6, 

Independent  Contraotor. 

Negligence  of  servants  of.    See  Master  and  Servant,  1,  2, 

iBjiULotlon. 

Amendment  of  bond.    See  Bonds,  L 

Jud^ent  after  term.    See  Judgment,  7. 

Against  railroad  rates.    See  Railroad  ComnUssion,  1,  2, 

where  not  complete  remedy.    See  Receivers,  1, 

Bond  by  receiver.    See  Receivers,  12, 

Against  board  of  equalization.    See  Tawation,  S,  4* 

1.  It  is  not  within  the  judicial  province  of  the  courts  of  this  State  to  control 

by  injunction  acts  to  be  performed  in  another  State  by  officers  of  a 
foreign  corporation  there  resident,  though  doinff  business  in  this  State 
by  its  permission.     Royal  Fraternal  Union  v,  Lunday,  637. 

2.  Plaintiff,  suins  a  Missouri  insurance  company,  doing  business  in  Texas 

under  permit  from  the  State  and  served  b^  citation  on  its  agent  design 
nated  for  such  purpose,  the  State  Commissioner  of  Insurance,  sought 
injunction  a'gainst  action  threatened  by  the  officers  of  such  company, 
nonresidents,  cancelling  and  refusing  to  recognize  his  contract  with  such 
company,  alleged  to  be  valid,  but  which  they  claimed  to  have  been  for- 
feited. Held,  that  such  injunction,  being  only  operative  in  personam 
and  enforceable  onlv  by  attachment  for  contempt  against  persons  not 
within  the  court's  lurisdiction,  would  be  futile;  and  that  it  was  not 
within  the  jurisdiction  of  the  courts  of  this  State  to  supervise  the  in- 
ternal affairs  and  management  of  a  corporation  created  by  and  domi- 
ciled in  another  State.    Id, 

8.  Injunction  would  not  lie  to  restrain  the  officers  of  an  insurance  company 
from  cancelling  or  repudiating  its  valid  contract  with  plaintiff,  he  hav- 
ing other  adeauate  and  legal  remedies,  to  wit:  (1)  continued  tender 
of  payment  of  premiums  till  the  contract  matured  and  suit  thereon 
for  its  benefits;  (2)  acquiescence  in  the  termination  of  the  contract 
and  action  for  damages  for  its  wrongful  repudiation;  (3)  an  action  in 
equity  against  the  company  to  adjudge  the  contract  still  in  force.    Id. 

4.  Where,  in  a  suit  to  enjoin  an  execution  on  the  around  that  the  judgment 
was  void,  it  appeared  from  the  averments  of  tne  petition  that  the  plain- 
tiff at  one  time  had  a  plain  and  adeauate  legal  remedy  which  he  failed 
to  avail  himself  of,  and  the  defendant  made  no  objection,  but  sub- 
mitted to  the  jurisdiction  of  the  court  in  the  matter  of  the  injunction 
and  went  to  trial  on  the  merits,  it  is  too  late  to  raise  the  point  after- 
wards or  on  appeal.  Such  objection  must  be  promptly  raised  and 
pressed.    Rivers  v.  Camphell,  104. 

6.  When  the  enforcement  or  attempted  enforcement  of  a  void  city  ordinance 
will  result  in  irreparable  injury  to  property  rights,  the  person  whose 
rights  are  thus  affected  can  enjoin  the  enforcement  of  such  ordinance. 
In  a  petition  for  injunction,  allegations  of  injury  to  plaintiff's  busi- 
ness by  the  enforcement  of  an  ordinance,  considered,  and  held  sufficient 
to  warrant  the  issuance  of  an  injunction,  provided  the  ordinance  was 
void.    RoHnson  v.  City  of  Oalveston,  202. 

6.  In  a  suit  by  a  minor  to  enjoin  a  labor  union  from  prosecuting  him,  under 
the  criminal  ordinances  of  a  city,  for  pursuing  the  occupation  of  a 
plumber  without  a  license,  allegations  considered,  and  held  insufficient 
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to  show  that  any  property  righis  irtth  tAVolvtMi>  &ttd  it  thd  ordlnanoe 
was  void,  he  had  a  complete  and  adequate  legal  remedy,    /d. 

7.  An  injunction  against  the  enforcement  of  an  order  of  the  Railroad  Com- 

tnission  found  to  be  upon  a  subject  over  which  it  haa  no  legal  author- 
ity, may  properly  be  made  perpetual  on  final  liearing;  but  if  enioined 
on  the  ground  merely  that  the  order,  though  within  their  jurisdiction, 
was  unreasonable  and  unjust  under  existing  circumstances,  the  in- 
junction should  not  extend  to  the  making  or  tne  enforcement  by  proper 
officers,  of  such  orders  as  may  be  required  by  facts  subsequently  aris- 
ing.   Railroad  Commiaaion  v.  Oalveaton,  H,  d  8.  A,  R,  Co,,  448. 

8.  An  injunction  in  force  when  an  order  dissolving  it  is  entered,  remains  in 

force  pendinff  an  appeal  under  a  supersedeas  bond;  otherwise,  under  a 
cost  bond.  A  petition  for  injunction  to  restrain  the  sale  of  land  under 
an  execution,  upon  the  ground  that  an  appeal  was  pending  from  an 
order  dissolving  an  injunction  previously  granted  by  a  judge  of  a 
different  county,  to  stay  said  execution,  considered,  and  held  insuffi- 
cient in  that  it  failed  to  aver  that  the  appeal  from  the  order  dissolv- 
ing the  prior  injunction  was  by  a  supersedeas  bond.  Lee  v.  Broocka, 
344. 

9.  Where  the  facts  alleged  in  a  petition  for  an  injunction  show  that  the 

plaintiff  is  entitled  to  the  equitable  relief  prayed  for,  it  is  not  neces- 
sary for  him  to  allege  that  he  has  no  adequate  remedy  at  law.  Sullivan 
V,  Bitter,  604. 

10.  When  a  petition  for  injunction  is  supposed  to  be  defective,  the  proper 

practice  is  to  except  to  the  same  in  the  trial  court,  and  in  the  event 
of  an  adverse  ruling  by  the  court,  to  assign  error  to  such  action.  As- 
sicnments  of  error  directed  against  the  sufficiency  of  a  petition  for 
injunction  will  be  considered  and  construed  on  appeal  as  a  general 
demurrer  to  said  petition.    Bteger  d  Sons  P.  M.  Co.  v.  MacMaater,  627.. 

11.  Under  the  provisions  of  article  2089,  clause  3,  Rev.  Stats.,  the  District. 

Courts  of  this  State  have  power  to  enjoin  a  Justice  Court  from  proi 
eeeding  with  the  trial  of  several  suits  by  the  same  plaintiff  against; 
the  same  defendant  and  averred  to  have  been  instituted  for  the  pur- 
pose of  vexing,  harassing  and  embarrassing  the  defendant.  Pleadingst 
considered,  and  held  sufficient  to  authorize  an  injunction,  by  a  District 
Court  in  such  case.    Id, 

Z^mooent  Pnrehaier. 

Possession  under  chattel  mortoage.    See  Record  of  Title,  4* 

1.  A  bona  fide  purchaser  of  vendor's  lien  notes  for  a  valuable  consideration 

and  without  notice,  can  not  be  defeated  by  the  fraud  of  the  vendor 
in  procuring  the  notes.    Hamea  v,  Stroud,  663. 

2.  Purchasers  of  land,  in  good  faith  and  for  value,  from  heirs  of  the  patentee 

are  protected  against  the  equitable  title  of  one  holding  through  an 
assig^mient  of  the  certificate  not  of  record  in  the  county  where  the 
land  was  located.  This  principle  applies  where  an  assignment  of  the 
original  certificate  had  been  returnea  to  and  filed  in  the  General  Land 
Office  with  the  certificate  and  the  field  notes  of  a  former  location,  such 
location  partly  abandoned  by  reason  of  conflict,  and  certificate  for  un- 
located  balance  relocated  in  another  county,  patented  to  the  original 
grantee,  and  sold  by  his  heirs  to  innocent  purchasers.  Clark  v.  Hoover, 
181. 
8.  One  buying  land  without  notice  of  an  unrecorded  conveyance  by  a  remote 
grantor  to  another  is  protected  without  showing  that  his  immediate 
grantor  was  also  without  notice.    Id, 

Infanity. 

Mental  capacity  of  grantor.    See  Deeds,  5, 
Opinion  of  witness.     See  Evidence,  15. 
i&ecting  limitation.     See  Limitation,  6,  9. 

Insolvency. 

Gift  to  wife.    See  Statute  of  Frauda,  4,  5. 
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the  refusal  of  a  roqoMted  ono  tktA  it  was  not  randred  to  fnrniili  a 
''tteblo  ear.**    Id. 

M.  A  meral  eharga  that  injuries  to  !!▼•  stoek  by  roo^  haiMlling  would  ren- 
der defendant  liable  onlj  when  due  to  his  nesbgenee  held  sui&cient  to 
Justify  the  refusal  of  a  more  speeille  reipusted' instruction  to  the  lame 
effeeti    Id* 

S7.  The  refusal  of  tho  trial  eourt  to  gire  a  special  eharge  requested  after  the 
Jurr  had  retired,  will  not  be  cause  for  rcrersal  in  the  absence  of  a 
statement  under  the  assignment  showing  what  the  special  charge  con- 
tained, or  that  there  was  any  evidenoe  in  the  case  which  called  for  or 
authorized  the  giving  of  the  requested  charge,  and  nothing  showing  why 
the  party  could  not  naye  prepared  and  presented  the  ehtfge  before  tlie 
jury  retired.    BpikeB  v.  Howaird,  Admr.,  389. 

X&tnt 

Land  included  in  lease.    Sea  LaiiMoird  9md  Tmiamitt  $, 


1.  Where,  in  a  suit  involTiiw  tha  setUcment  of  accounts  betweea  the  plain- 
tiff as  debtor  and  the  cwfendant  as  creditor,  the  plaintiff  admits  or  in- 
sists in  his  pleading  that  the  defendant  be  allowed  ten  percent  interest 
on  his  claims  such  plaintiff  will  not  be  heard  afterwanis  to  say  that 
the  defendant  should  hare  been  allowed  only  tha  legal  rate  of  iaterert. 
SulUvan  v.  Fomt,  8. 

XntaiTentioa. 

Without  objection.    Bet  AsoetMn,  7« 

Xntozloatiag  liquoii. 

Local  option  election.    Bee  EUoiiom%,  IS. 

1.  An  account  for  intoxicating  liquor  sold  in  a  local  option  comty  to  be 
retailed  in  such  county,  and  which  account  was  to  be  paid  with  money 
derived  from  the  sale  of  said  liquor,  can  not  be  collected  by  law.  Dallag 
Brewery  o.  Holmee  Broe,,  614. 

i.  The  courts  can  not  take  judicial  knowledge  that  an  article  sold  as  "beer" 
is  an  intoxicating  liquor.  It  is  only  such  well  known  beverages  as 
whisky,  brandy,  nn  and  the  like,  that  the  coiurts  judicially  know  to 
be  intoxicating.    Id, 

8.  In  a  suit  upon  a  liquor  dealer's  bond,  the  petition  alleged  that  the  de- 
fendant was  engaged  in  the  business  of  selling  intoxicating  liauora  in 
quantities  less  than  a  quart  in  the  town  of  L.  and  had  obtained  license 
and  executed  bond  as  required  bv  statute;  that  he  permitted  plaintiff's 
minor  son  to  enter  and  remain  In  **his  place  of  business."  Held,  that 
the  petition  was  not  subject  to  exception  on  the  ground  that  it  was 
not  alleged  that  the  place  of  business  was  a  place  where  intoxicating 
liquors  were  sold.  Tne  place  of  business  in  which  the  minor  was  al- 
lowed to  remain  evidently  r^erred  to  the  place  described  in  the  peti- 


tion.   Marhue  «.  TAoaiptofi,  289. 

4.  In  a  suit  upon*  a  liquor  dealer's  bond  for  permitting  a  minor  to  enter  and 
remain  in  the  dealer's  saloon,  it  is  not  necessary  for  the  petition  to 
allege  the  length  of  time  the  minor  remained  in  the  saloon.    Id. 

6.  A  parent  is  necessarily  a  ''person  aggrieved,"  as  that  term  is  used  in  the* 
statute  regulating  the  sale  of  intoxicating  liquors.    Id. 

8.  In  a  suit  upon  a  liquor  dealer's  bond  it  was  alleged  that  plaintifTs  minor 
son  was  allowed  to  enter  and  remain  in  the  saloon  "in  the  months  of 
April  and  May,  1906,  and  particularly  on  or  about  May  10,  1906,  in 
violation  of  said  bond,  etc.^  Held,  sufficiently  definite  as  to  time  to 
admit  proof  of  breaches  of  the  bond  on  May  10,  and  as  no  proof  was 
offered  of  any  breach  of  the  bond  in  April  the  overruling  of  a  special 
exception  to  the  petition  as  to  the  allegations  of  vjolations  of  the  bond 
in  the  month  of  April,  if  error  at  all,  was  harmless.    Id. 

L  In  the  matter  of  allowing  a  minor  to  enter  and  remain  in  a  saloon,  there 
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might  be  a  number  of  breaches  of  the  saloon  keeper's  bond  on  the  same 
day.    Id, 

8.  When,  at  the  time  of  the  trial  of  a  suit  upon  a  liquor  dealer's  bond  for 

permitting  a  minor  to  enter  and  remain  in  his  saloon,  the  statute, 
making  the  good  faith  of  the  saloon  keeper  in  believing  that  the  minor 
was  over  twenty-one  years  of  age  a  defense  to  the  suit,  was  not  in 
force,  the  court  properly  refused  to  submit  such  issue  to  the  jury.    Id. 

9.  The  consent  of  the  parent  does  not  protect  a  liquor  dealer  in  the  violation 

of  his  bond  in  reference  to  the  sale  of  liquors  to  a  minor  further  than 
to  defeat  the  right  of  such  parent  to  recover  the  penalty  prescribed  for 
such  violation.  The  State  might  still  recover  the  penalties.  The  fact 
that  a  parent  had  expressly  authorized  other  liquor  dealers  to  sell  liq- 
uor to  his  minor  son  would  be  no  defense  to  one  not  so  authorized.    Id. 

10.  The  Act  of  1907,  regulating  the  sale  of  liquor,  did  not  repeal  the  provi- 

sions of  the  former  law  giving  the  right  to  aggrieved  parties  to  recover 
penalties  for  the  violation  by  a  liquor  dealer  of  the  obligations  of  hia 
bond.    Id. 

11.  A  city  charter  gave  to  the  city  council  the  power  to  prescribe  by  ordi- 

nance in  what  portion  of  the  city  saloons  or  other  places  for  retailing 
intoxicatinff  liquors  should  and  should  not  be  conducted,  and  to  provide 
a  penaltv  £>r  tne  violation  of  such  ordinance;  under  the  authority  thus 
conferred  the  council  passed  an  ordinance  prescribing  certain  territory 
within  the  city  in  which  the  business  of  selling  intoxicating  liquors 
should  not  be  conducted,  providing  penalties  for  a  violation  of  the 
ordinance,  and  providing  further  that  the  ordinance  should  not  be  so 
construed  as  to  vitiate  any  valid  liquor  license  then  in  force  within 
the  city.  Held,  the  charter  provisions  and  the  ordinance  were  not  in 
conflict  with  or  repugnant  to  the  general  statute  known  as  the  "Baskin- 
McGregor  Act,"  and  therefore  were  not  void.  Andretoa  v.  City  of  Beau- 
mont, 625. 

12.  It  is  well  settled  that  special  legislation  or  local  laws  are  not  repealed 

by  a  later  general  Act  unless  specially  mentioned  in  the  general  law, 
or  such  purpose  is  made  manifest  from  the  plain  provisions  of  the 
general  law.    Id, 

18.  An  Act  of  the  Legislature  grantinj;  to  a  city  the  power  to  fix  saloon  lim- 
its within  the  city,  is  not  subject  to  the  constitutional  objection  that 
it  is  an  attempt  on  the  part  of  the  Legislature  to  delegate  its  power 
to  suspend  a  general  law.    Id. 

14.  The  fact  that  a  city  ordinance  fixing  saloon  limits  permits  each  licensee 
in  the  prohibited  territory  to  continue  the  sale  of  liquor  until  his  li- 
cense expired  b^  its  own  limitation,  did  not  unreasonably  discriminate 
against  those  licensees  whose  license  expired  sooner  than  others.  And 
the  fact  that  the  dealers  in  the  prohibited  territory  paid  less  for  their 
license  than  those  within  the  saloon  limits,  did  not  render  the  dis- 
tricting ordinance  subject  to  the  objection  that  it  imposed  unequal 
taxation,  the  license  fee  being  fixed  by  a  separate  ordinance.    Id, 

Joinder  of  Actions. 

In  contract  and  tort.    See  Breach  of  Promise  of  Marriage,  1,   j 

Judge. 

Disqualification  of.    See  Judgment^  S. 

Approval  of  statement.    See  Statement  of  Facta,  ft. 

1.  Article  4,  section  14,  of  the  Constitution  of  1845,  provides  that,  "No  judge 

shall  sit  in  any  case  wherein  he  may  be  interested."  The  acts  of  a 
judge  in  a  case  where  he  is  subject  to  any  of  the  disqualifications  men- 
tioned in  the  Constitution,  are  void.     Vona  Mills  Co.  v.  Wingate,  609. 

2.  A  sale  of  a  land  certificate  by  a  guardian  to  the  judge  of  the  court  who 

ordered,  approved  and  confirmed  the  sale,  is  void.  And  the  fact  that 
the  judge  was  not  disqualified  when  he  granted  the  order  to  sell,  and 
that  a  different  judge  who  was  not  disqualified  approved  the  guardian's 
final  account  wherein  the  sale  was  referred  to,  would  not  alter  the  case. 
Id. 
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On  defeotiTe  Mrrioe.    Bee  OUaHon,  1. 

DtBcUimer  after.    See  Diwlaimer,  1. 

In  oondemnation  prooeedinge.    See  BfMnmi  Domain^  JL 

Enjoinine  execution.    See  injunction,  4. 

Disqualification  of  judge.    See  Judge,  1,  2. 

In  habeas  corpus.    See  Minor,  i. 

Bill  of  review.    See  Pleading,  8. 

Not  complained  of  below.    See  PraeUce  on  Appeal,  if. 

Value  of  replevied  property.    See  Bequestraiion,  i. 

On  void  citation.    See  TtuMtion,  6. 

Satisfaction  of.    See  Verdict,  1, 

1.  A  Court  of  Civil  Appeals  has  no  jurisdiction  of  a  case  appealed  from  a 

Justice  Court  to  tne  County  Court  and  from  that  court  to  the  Court 
of  Civil  Appeals  when  the  judgment  in  the  Justice  Court  does  not 
dispose  of  a  counterclaim  filed  and  urged  by  the  defendant  in  that 
court.    Huggine  v.  Reynolde,  504. 

2.  On  the  reversal  of  a  judgment  for  defendant  on  sustaining  a  demunrr 

to  plaintifiTs  bill  of  review,  which  reversal  is  had  on  one  only  of  the 
various  allegations  relied  on,  it  seems  that  the  other  issues  ruled 
against  plaintiff  below  are  settled,  and  further  proceedings  should  re- 
late only  to  a  disposal  of  the  issue  held  to  be  well  pleaded.  Lee  v. 
Britieh'Am.  Mort.  Co,,  273. 
9.  An  allegation  that  the  judge  trying  the  case  was  disqualified  by  interest 
in  the  property  involved  and  by  having  been  an  attorney  in  the  litiga- 
tion  affectmff  it,  is  sufficient  to  show  the  judgment  to  be  void,  not 
merely  voidtu>le;   and  a  demurrer  thereto  was  improperly   sustained. 

.4.  A  judgment  for  defendant  in  an  action  for  the  recovery  of  land  suffi- 
ciently disposes  of  the  issues  as  to  parties  interested  only  in  recovery 
against  a  warrantor  in  case  plaintiff  recovers  the  land,  though  the 
judgment  does  not  mention  them.    Id, 

6.  A  judgment  against  the  husband  alone  for  a  community  debt  with  fore- 
elosure  of  a  mortgage  lien  on  certain  property,  is  not  conclusive  against 
a  daim  by  the  wife  that  said  property  was  her  separate  estate,  when 
■he  was  not  a  party  to  the  suit  in  which  the  judgment  was  rendered. 
Sullivan  v.  Font,  6. 

6.  An  employe  sued  a  railroad  company  for  damages  for  personal  injuries; 

the  defendant  answered  by  general  denial,  contributory  negligence,  as- 
sumed risk,  and  an  agreement  on  the  part  of  plaintiff  to  accept  a  cer- 
tain amount  of  monev  in  settlement  of  his  claim,  which  amount  the 
defendant  tendered  at  the  trial,  but  which  the  plaintiff  refused  to 
accept;  the  issue  of  agreed  settlement  was  raised  by  the  evidence  and 
submitted  by  the  charge  of  the  court.  The  jury  returned  a  general 
verdict  for  the  defendant.  Held,  it  being  impossible  to  determine 
from  the  verdict  of  the  jury  upon  what  issue  or  issues  the  jury  ren- 
dered their  verdict,  the  jud^ent  thereon  must  be  held  a  bar  to  a  sub- 
sequent suit  by  the  plaintiff  or  his  heirs  for  said  money.  Webb  v, 
Houston  d  T.  C,  R.  Co,,  230. 

7.  During  the  term  of  a  Justice  Court  an  order  of  dismissal  was  entered  in 

a  pending  suit  by  agreement  of  the  parties  upon  the  understanding 
that  the  defendant  was  to  pay  a  certain  sum  at  once  in  full  settlement 
of  plaintiff's  claim;  the  defendant  paid  one-half  of  said  sum  at  the 
time  of  the  dismissal,  receiving  a  receipt  for  the  same,  in  which  it  was 
recited  that  the  defendant  "was  to  have  a  very  short  time,  that  is, 
immediately,"  in  which  to  arrange, the  payment  of  the  balance;  after 
the  expiration  of  the  term,  the  defendant  not  having  paid  the  balance, 
the  justice  of  the  peace  at  the  request  of  the  plaintiff  set  aside  the  or- 
der of  dismissal  and  entered  a  judgment  against  the  defendant  for  the 
full  amount  of  plaintiff's  claim.  Held,  the  judgment  was  a  nuHity, 
and  an  injunction  to  restrain  execution  upon  the  same  was  properly 
granted.    Rivere  v.  Campbell,  103. 
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Judioial  Knowledge. 

Inflammable  character  of  petroleum.    See  Evidenee,  i. 
Physical  impossibility.    See  Evidence,  S, 
Whether  beer  is  intoxicating.     See  Intooioaiing  Lt^uort,  0. 
L  The  courts  will  take  judicial  notice  of  the  local  divisions  of  the  ooantry, 
as  States,  counties,  cities,  towns,  and  the  like,  so  far  as  i>olitical  gov- 
ernment is  concerned  or  affected,  and  of  the  relative  positions  of  such 
local  divisions,  but  the^  will  not  take  notice  that  particular  places 
are,  or  are  not,  in  particular  counties,  unless  such  place  is  the  county 
seat  of  the  county.    DaUas  Brewery  v,  HoUnea  Broa^  614. 

Judlelal  Power. 

To  review  order  of  election.    See  Mumoipal  OorporationB,  S. 

Xnrles. 

1.  In  a  proceeding  by  habeas  corpus  to  determine  the  right  to  the  custody 

of  a  minor  the  issues  are  to  be  determined  by  the  court,  and  a  demand 
for  trial  b^  jury  is  properlv  refused.    Pittman  v,  Byare,  83. 

2.  The  constitutional  guaranty  of  trial  by  jury  ( Const,  art.  1,  sec.  16,  art.  6, 

sec.  10)  preserves  such  riffht  only  as  it  existed  by  common  law  or  by 
statute  prior  to  the  adoptK>n  of  such  Constitution,  and  does  not  extend 
it  to  the  trial  of  issues  the  determination  of  which  had  been  theretofore 
by  the  court  alone,  as  in  hearings  upon  habeas  corpus,    /d. 

S.  When  there  is  no  fact  issue  between  co-defendants  they  are  not  each  en- 
titled to  the  statutory  number  of  challenges,  although  one  of  such 
defendants  raises  a  distinct  and  separate  issue  between  himself  and  the 
plaintiff.    Witliff  v.  Spreen,  544. 

4.  Under  the  Act  of  1005  (Gen.  Laws,  page  21)  it  is  competent  for  a  juror 
to  testify,  upon  a  motion  for  new  trial,  to  misconduct  of  the  jurv 
during  deliberations,  upon  proper  allegations  to  that  effect.  But  evi- 
dence as  to  alleged  misconauct  of  a  jury  considered,  and  held  insuffi- 
cient to  entitle  the  defendant  to  a  new  trial.  Tesoaa  d  N.  0.  R.  Co*  v, 
BeUare,  154.    ' 

JuxltdlotloiL 

On  appeal  from  Justice  Court.    See  Amount  in  Oontroverey,  2. 

Consent  decree.    See  Appearance,  1, 

Over  nonresident.    See  Injunction,  1,  2. 

Insufficient  petition.     See  Injunction,  10, 

State  and  Federal  Court.    See  Receivers,  6, 

Of  Court  of  Civil  Appeals.    See  Judgment, 

Review  of  election  proceedings.    See  Municipal  CorporaHon^  8. 

On  bill  of  review.    See  Pleading,  8, 

In  construction  of  will.  See  Wills,  8, 
1.  The  District  Court  has  jurisdiction  to  render  judgment  for  debt  and  fore- 
closure of  mortgage  lien  upon  partnership  property  against  a  surviving 
partner  and  the  administrator  of  a  deceased  partner  although  adminis- 
tration be  pending  on  the  estate  of  the  deceased  partner.  Evidence  con- 
sidered, and  held  sufficient  to  support  a  finding  that  the  note  sued  upon 
was  a  partnership  debt,  and  land  mortgaged  to  secure  the  same  was 
partnership  property.     Thompson  v.  Bender,  81. 

Knowledge. 

Of  age  of  minor.    See  Intoxicating  Liquors,  8, 

Of  risks  of  injury.    See  Master  and  Servant,  S, 

Beliance  on  assurance  of  absence  of  danger.    See  Master  and  Servant,  11, 

Danger  from  chips  in  cutting  rail.    See  Master  and  Servant,  IS,  H, 

Warning  to  minor.    See  Master  and  Servant,  16,  11, 

That  title  is  contested.    See  Trespass  to  Try  Title,  6. 

Land  Oertlfloate. 

Record  of  transfer.    See  Innocent  Purchaser,  2,  S, 
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the  refusal  of  a  reqaeited  out  tkmt  it  was  not  raqvlred  to  fomieli  * 
''iteble  car.*'    Id. 

Sd«  A  fleneral  charge  that  injnriea  to  liye  stock  by  ron^h  handling  would  ren- 
der defendant  liable  only  where  due  to  hia  nesligence  held  sufficient  to 
justify  the  refusal  of  a  more  spediic  requested  instruction  to  the  same 
effect    Id. 

S7«  The  refusal  of  the  trial  court  to  giro  a  special  charge  requested  after  the 
jurr  had  retired,  will  not  be  cause  for  reversal  in  uie  absence  of  a 
statement  under  the  assignment  showing  what  the  special  charge  con- 
tained, or  that  there  was  any  evidence  in  the  case  wnich  called  for  or 
authorized  the  givinc  of  the  requested  charge,  and  nothing  showing  why 
the  party  coula  not  liave  prepared  and  presented  the  churge  before  the 
jury  retired.    Bpiket  v.  HoiMrd,  Adwir.,  380. 

XntoBt 

included  in  lease.    Beo  LatUOord  amd  TmwU,  $. 


ZmtCTMt 

1.  Where,  in  a  suit  involvinff  the  settlement  of  aeooonts  between  the  plain- 
tiff as  debtor  and  the  defendant  as  creditor,  the  plaintiff  admits  or  in- 
sists in  his  pleading  that  the  defendant  be  allowed  ten  percent  interest 
on  his  claims  such  plaintiff  will  not  be  heard  afterwards  to  say  that 
the  defendant  shoula  have  been  allowed  only  the  kgal  rate  of  interest 
Suttivan  V.  Fani,  8. 

Xttterrention. 

Without  objection.    See  Aeoeieerv,  7* 

Zmtozieatiag  Uquon. 

Local  option  election.    See  SUoiienB,  IS* 

1.  An  account  for  intoxicating  liquor  sold  in  a  loeal  option  eonoty  to  be 
retailed  in  such  county,  and  which  account  was  to  be  paid  witii  money 
derived  from  the  sale  of  said  liquor,  can  not  be  collected  by  law.  DaUag 
Brewery  v,  Holtnee  Broe,,  514. 

S.  The  courts  can  not  take  judicial  knowledge  that  an  article  sold  as  *'beei^ 
is  an  intoxicating  liquor.  It  Is  only  such  well  known  beverages  as 
whisky,  brandy,  gin  and  the  like,  that  the  courts  judicially  know  to 
be  intoxicating,    id. 

5.  In  a  suit  upon  a  liquor  dealer's  bond,  the  petition  alleged  that  the  de- 

fendant was  engaged  in  the  business  of  selling  intoxicating  liouors  in 
quantities  less  than  a  quart  in  the  town  of  L.  and  had  obtained  lioenae 
and  executed  bond  as  required  by  statute;  that  he  permitted  piaintifTs 
minor  son  to  enter  and  remain  in  **his  place  of  business."  Held,  that 
the  petition  was  not  subject  to  exception  on  the  ground  that  it  was 
not  alleged  that  the  place  of  business  was  a  place  where  intoxicating 
liquors  were  sold.  Tne  place  of  business  in  which  the  minor  was  al- 
lowed to  remain  evidently  referred  to  the  place  described  in  the  peti- 
tion. Marhue  v.  Thompeon,  239. 
4,  In  a  suit  upon  a  liquor  dealer's  bond  for  permitting  a  minor  to  enter  and 
remain  in  the  dealer's  saloon,  it  is  not  necessary  for  the  petition  to 
allege  the  length  of  time  the  minor  remained  in  the  saloon.    Id. 

6.  A  parent  is  necessarily  a  "person  aggrieved,"  as  that  term  is  used  in  the 

statute  regulating  the  sale  of  intoxicating  liquors.    Id. 

0.  In  a  suit  upon  a  liquor  dealer's  bond  it  was  alleged  that  plaintiff's  minor 

son  was  allowed  to  enter  and  remain  in  the  saloon  ''in  the  months  of 
April  and  May,  1906,  and  particularly  on  or  about  May  10,  1906,  in 
violation  of  said  bond,  etc"  Held,  sufficiently  definite  as  to  time  to 
admit  proof  of  breaches  of  the  bond  on  May  10,  and  as  no  proof  was 
offered  of  any  breach  of  the  bond  in  April  the  overruling  of  a  special 
exception  to  the  petition  as  to  the  allegations  of  vjolations  of  the  bond 
in  the  month  of  April,  if  error  at  all,  was  harmless.    Id. 

1.  In  the  matter  of  allowing  a  minor  to  enter  and  remain  in  a  saloon,  there 
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might  be  a  number  of  breaches  of  the  saloon  keeper's  bond  on  the  same 
day.    Id, 

8.  When,  at  the  time  of  the  trial  of  a  'suit  upon  a  liquor  dealer's  bond  for 

permitting  a  minor  to  enter  and  remain  in  his  saloon,  the  statute, 
making  the  good  faith  of  the  saloon  keeper  in  believing  that  the  minor 
was  over  twenty-one  years  of  age  a  defense  to  the  suit,  was  not  in 
force,  the  court  properly  refused  to  submit  such  issue  to  the  jury.    Id. 

9.  The  conisent  of  the  parent  does  not  protect  a  liquor  dealer  in  the  violation 

of  his  bond  in  reference  to  the  sale  of  liquors  to  a  minor  further  than 
to  defeat  the  right  of  such  parent  to  recover  the  penalty  prescribed  for 
such  violation.  The  State  might  still  recover  the  penalties.  The  fact 
that  a  parent  had  expressly  authorized  other  liquor  dealers  to  sell  liq- 
uor to  his  minor  son  would  be  no  defense  to  one  not  so  authorized.    Id, 

10.  The  Act  of  1907,  regulating  the  sale  of  liquor,  did  not  repeal  the  provi- 

sions of  the  former  law  giving  the  right  to  aggrieved  parties  to  recover 
penalties  for  the  violation  by  a  liquor  dealer  of  the  obligations  of  his 
bond    Id, 

11.  A  eity  charter  save  to  the  city  council  the  power  to  prescribe  by  ordi- 

nance in  what  portion  of  the  citv  saloons  or  other  places  for  retailing 
intoxicating  liquors  should  and  should  not  be  conducted,  and  to  provide 
a  penaltv  for  the  violation  of  such  ordinance;  under  the  authority  thus 
oonferred  the  council  passed  an  ordinance  prescribing  certain  territory 
within  the  city  in  which  the  business  of  selling  intoxicating  liquors 
should  not  be  conducted,  providing  penalties  for  a  violation  of  the 
ordinance,  and  providing  further  that  the  ordinance  should  not  be  so 
construed  as  to  vitiate  any  valid  liquor  license  then  in  force  within 
the  city.  Held,  the  charter  provisions  and  the  ordinance  were  not  in 
eonflict  with  or  repugnant  to  the  general  statute  known  as  the  "Baskin- 
McGregor  Act,"  and  therefore  were  not  void.  Andretos  v.  City  of  Beau- 
mont, 626. 

12.  It  is  well  settled  that  special  legislation  or  local  laws  are  not  repealed 

by  a  later  general  Act  unless  specially  mentioned  in  the  general  law, 
or  such  purpose  is  made  manifest  from  the  plain  provisions  of  the 
general  law.    Id, 

IS.  An  Act  of  the  Legislature  grantinjif  to  a  city  the  power  to  fix  saloon  lim- 
its within  the  city,  is  not  subject  to  the  constitutional  objection  that 
it  is  an  attempt  on  the  part  of  the  Legislature  to  delegate  its  power 
to  suspend  a  general  law.    Id, 

14.  The  fact  that  a  city  ordinance  fixing  saloon  limits  permits  each  licensee 
in  the  prohibited  territory  to  continue  the  sale  of  liquor  until  his  li- 
cense expired  hj  its  own  limitation,  did  not  unreasonably  discriminate 
against  those  licensees  whose  license  expired  sooner  than  others.  And 
the  fact  that  the  dealers  in  the  prohibited  territory  paid  less  for  their 
license  than  those  within  the  saloon  limits,  did  not  render  the  dis- 
tricting ordinance  subject  to  the  objection  that  it  imposed  unequal 
taxation,  the  license  fee  being  fixed  by  a  separate  ordinance.    Id, 

Joinder  of  Aotioni. 

In  contract  and  tort.    See  Breach  of  Promise  of  Marriage,  1,   j 

Jndgc. 

Disqualification  of.    See  Judgment,  S, 

Approval  of  statement.    See  Statement  of  Facta,  ft, 

1.  Article  4,  section  14,  of  the  Constitution  of  1845,  provides  that,  "No  judge 

shall  sit  in  any  case  wherein  he  may  be  interested."  The  acts  of  a 
judge  in  a  case  where  he  is  subject  to  any  of  the  disqualifications  men- 
tioned in  the  Constitution,  are  void.     "Nona  MilU  Co.  v.  Wingate,  609. 

2.  A  sale  of  a  land  certificate  by  a  guardian  to  the  judge  of  the  court  who 

ordered,  approved  and  confirmed  the  sale,  is  void.  And  the  fact  that 
the  judge  was  not  disqualified  when  he  granted  the  order  to  sell,  and 
that  a  difierent  judge  who  was  not  disqualified  approved  the  guardian's 
final  account  wherein  the  sale  was  referred  to,  would  not  alter  the  case. 
Id. 
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On  defeotiTe  Mnrloe.    Bee  OUaiUm,  1. 

Dbclaimer  after.    See  DUolaimer,  1, 

In  condemnation  prooeedings.    Bee  EnUnoKt  Domadm,  JL 

Enjoininff  execution.    See  injunction,  4. 

DiMualiflcation  of  judge.    See  Judge,  1,  t. 

In  habeai  corpus.    See  Minor,  i. 

Bill  of  review.    See  Pleading,  8. 

Not  complained  of  below.    See  Praetioe  on  Appeal,  if. 

Value  of  replevied  property.    See  Sequeatraiion,  1, 

On  void  citation.    See  Tawation,  6. 

Satisfaction  of.    See  Verdiei,  1. 

1.  A  Court  of  Civil  Appeals  has  no  jurisdiction  of  a  case  appealed  from  a 

Justice  Court  to  tne  County  Court  and  from  that  court  to  the  Court 
of  Civil  Appeals  when  the  judgment  in  the  Justice  Court  does  not 
dispose  of  a  counterclaim  filed  and  urged  by  the  defendant  in  that 
oourt.    Euggina  v,  Reynolde,  604. 

2.  Od  the  reversal  of  a  judgment  for  defendant  on  sustaining  a  demurrer 

to  plaintiff's  bill  of  review,  which  reversal  is  had  on  one  only  of -the 
▼arious  allegations  relied  on,  it  seems  that  the  other  issues  ruled 
against  plaintiff  below  are  settled,  and  further  proceedings  should  re- 
late only  to  a  disposal  of  the  issue  held  to  be  well  pleaded.  Lee  «. 
Briiiah'Am.  Mori.  Co.,  273. 

3.  An  allegation  that  the  judge  trying  the  case  was  disqualified  by  interest 

in  the  property  involved  and  by  having  been  an  attorney  in  Uie  litiga- 
tion affecting  it,  is  sufilcient  to  show  the  judgment  to  be  void,  not 
merely  voidable;  and  a  demurrer  thereto  was  improperly  sustained. 
Id. 
.4.  A  judgment  for  defendant  in  an  action  for  the  recovery  of  land  suffi- 
ciently disposes  of  the  issues  as  to  parties  interested  only  in  recovery 
against  a  warrantor  in  case  plaintiff  recovers  the  land,  though  the 

J'udgment  does  not  mention  them.  Id, 
udgment  against  the  husband  alone  for  a  community  debt  with  fore- 
closure of  a  mortgage  lien  on  certain  property,  is  not  conclusive  against 
a  daim  by  the  wife  that  said  property  was  her  separate  estate,  when 
■he  was  not  a  party  to  the  suit  in  which  the  judgment  was  rendered. 
Bullivan  v.  Font,  6. 

6.  An  employe  sued  a  railroad  company  for  damages  for  personal  injuries; 

the  defendant  answered  by  general  denial,  contributory  negligence,  as- 
sumed risk,  and  an  agreement  on  the  part  of  plaintiff  to  accept  a  cer- 
tain amount  of  money  in  settlement  of  his  claim,  which  amount  the 
defendant  tendered  at  the  trial,  but  which  the  plaintiff  refused  to 
accept;  the  issue  of  agreed  settlement  was  raised  by  the  evidence  and 
flubmitted  by  the  charge  of  the  court.  The  jury  returned  a  general 
▼erdict  for  the  defendant.  Held,  it  being  impossible  to  determine 
from  the  verdict  of  the  jury  upon  what  issue  or  issues  the  jury  ren- 
dered their  verdict,  the  jud^ent  thereon  must  be  held  a  bar  to  a  sub- 
sequent suit  by  the  plaintiff  or  his  heirs  for  said  money.  Wehh  o. 
Houston  d  T.  C.  R,  Co,,  230. 

7.  During  the  term  of  a  Justice  Court  an  order  of  dismissal  was  entered  in 

a  pending  suit  bv  agreement  of  the  parties  upon  the  understanding 
that  the  defendant  was  to  pay  a  certain  sum  at  once  in  full  settlement 
of  plaintiff's  claim;  the  defendant  paid  one-half  of  said  sum  at  the 
time  of  the  dismissal,  receiving  a  receipt  for  the  same,  in  which  it  was 
recited  that  the  defendant  "was  to  have  a  very  short  time,  that  is, 
immediately,"  in  which  to  arrange, the  payment  of  the  balance:  after 
the  expiration  of  the  term,  the  defendant  not  having  paid  the  balance, 
the  justice  of  the  peace  at  the  request  of  the  plaintiff  set  aside  the  or- 
der of  dismissal  and  entered  a  judgment  against  the  defendant  for  the 
full  amount  of  plaintiff's  claim.  Held,  the  judgment  was  a  nuHity, 
and  an  injunction  to  restrain  execution  upon  the  same  was  properly 
granted.    Rivere  v.  Campbell,  103. 
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Judicial  Knowledge. 

Inflammable  character  of  petroleum.    Bee  Bvidmnoet  i. 
Physical  impossibility.     See  Evidence,  S, 
Whether  beer  is  intoxicating.     See  Intowioating  Liquori,  9. 
L  The  courts  will  take  judicial  notice  of  the  local  divisions  of  the  oountry, 
as  States,  counties,  cities,  towns,  and  the  like,  so  far  as  political  gov- 
ernment is  concerned  or  affected,  and  of  the  relative  positions  of  such 
local  divisions,  but  the^  will  not  take  notice  that  particular  places 
are,  or  are  not,  in  particular  counties,  unless  such  place  is  the  county 
seat  of  the  county.    DaUaa  Brewery  v,  Holmea  Bros,,  514. 

Judicial  Power. 

To  review  order  of  election.    See  Munioipal  OorporaHona^  S. 

Jurict. 

1.  In  a  proceeding  by  habeas  corpus  to  determine  the  right  to  the  custody 

of  a  minor  the  issues  are  to  be  determined  by  the  court,  and  a  demand 
for  trial  by  jury  is  properly  refused.    Pittman  v,  Byara,  83. 

2.  The  constitutional  guaranty  of  trial  by  jury  (Const,  art.  1,  sec.  16,  art.  6, 

sec.  10)  preserves  such  right  only  as  it  existed  by  common  law  or  by 
statute  prior  to  the  adoption  of  such  Constitution,  and  does  not  extend 
it  to  the  trial  of  issues  the  determination  of  which  had  been  theretofore 
by  the  court  alone,  as  in  hearings  upon  habeas  corpus.    Id, 

8.  When  there  is  no  fact  issue  between  co-defendants  they  are  not  each  en- 
titled to  the  statutory  number  of  challenges,  although  one  of  such 
defendants  raises  a  distinct  and  separate  issue  between  himself  and  the 
plaintiff.    Witliff  v.  Spreen,  544. 

4.  Under  the  Act  of  1905  (Gen.  Laws,  page  21)  it  is  competent  for  a  juror 
to  testify,  upon  a  motion  for  new  trial,  to  misconduct  of  the  jury 
during  deliberations,  upon  proper  allegations  to  that  effect.  But  evi- 
dence as  to  alleged  misconduct  of  a  jury  considered,  and  held  insuffi- 
cient to  entitle  the  defendant  to  a  new  trial.  Teens  d  N.  0.  R,  Co,  «. 
Bellara,  154. 

JuiIidlotioiL 

On  appeal  from  Justice  Court.    See  Amount  in  Controversy^  h 

Consent  decree.    See  Appearance,  1, 

Over  nonresident.    See  Injunction,  1,  2, 

Insufficient  petition.     See  Injunction,  10. 

State  and  Federal  Court.    See  Receivere,  6. 

Of  Court  of  Civil  Appeals.    See  Judgment. 

Review  of  election  proceedings.    See  Municipal  Corporation,  8* 

On  bill  of  review.    See  Pleading,  8. 

In  construction  of  will.  See  Wille,  8. 
1.  The  District  Court  has  jurisdiction  to  render  judgment  for  debt  and  fore- 
closure of  mortgage  lien  upon  partnership  property  against  a  surviving 
partner  and  the  administrator  of  a  deceased  partner  although  adminis- 
tration be  pending  on  the  estate  of  the  deceased  partner.  Evidence  con- 
sidered, and  held  sufficient  to  support  a  finding  tnat  the  note  sued  upon 
was  a  partnership  debt,  and  land  mortgaged  to  secure  the  same  was 
partnership  property.     Thompson  v,  BetSier,  81. 

Xnowltdgc. 

Of  age  of  minor.    See  Intoancating  Liquors,  8, 

Of  risks  of  injury.    See  Master  and  Servant,  S. 

Reliance  on  assurance  of  absence  of  danger.    See  Master  and  Servant,  11, 

Danger  from  chips  in  cutting  rail.    See  Master  and  Servant,  13,  H^ 

Warning  to  minor.    See  Master  and  Servant,  16,  17, 

That  title  is  contested.    See  Trespass  to  Try  Title,  6, 

Land  Certiiicate. 

Record  of  transfer.    See  Innocent  Purchaser,  2,  S, 
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Landlord  and  Teaitiit. 

Abandonment  of  crop  by  tenant.    See  Ahandonment,  1,  f« 

Suit  for  rent.    See  Ineiruotums  to  Juries,  22, 

Cancellation  of  lease.    See  School  Land,  2-k. 
L  Under  the  doctrine  of  emblements  the  tenant  has  the  rleht  to  gather  the 
remnant  of  his  crop  even  though  his  lease  has  expired,  but  it  is  a 
right  which  he  must  assert  and  exercise  promptly.     Hugging  v,  Rey- 
nolds, 504. 

2.  Where  a  lease  from  plaintiff  to  defendant  included  the  land  in  controrersy, 

a  charge  which  sustained  defendant's  plea  of  limitation  if  he  was  in 
possession  of  the  premises  for  the  statutory  period,  without  excepting 
from  such  possession  the  time  during  which  he  held  as  tenant  of  plain- 
tiff, was  error.    Hermann  v.  Melver,  270. 

3.  Where  the  terms  of  a  lease  were  clear  as  to  the  land  included,  the  char- 

acter of  defendant's  possession  thereunder  could  not  be  affected  by  his 
testimony  as  to  his  intent  as  to  what  was  to  be  embraced  at  the  time 
the  contract  was  made,    id, 

4.  Where  the  possession  relied  on  by  defendant  was  clearly  as  a  tenant  for 

plaintiff,  the  court  should  have  instructed  the  jury  to  disregard  the 
issue  of  limitation.    Id, 


Cancellation  by  Land  Commissioner.    See  Behool  Land,  t-\» 

Legal  Semedy, 

Held  adequate.    See  Injunetion,  S,  4»  ^« 
Held  inadequate.    See  Mandamus,  2. 
Not  full  and  complete.    See  Receivers,  Jf. 
Where  action  is  void.    See  Tawation,  4, 

LeglilatiTe  Power. 

Fixing  saloon  limits.     See  Intowicating  Liquors,  18m 

Uoeme. 

Conflict  with  State  law.    bee  City  Ordinance,  U 

Lleiu 

Release  by  executor.    See  Etsecutors,  B. 

Llmitatioii. 

Possession  by  tenant.    See  Landlord  and  Tenant,  B-4* 
Computation  of  time.    See  Writ  of  Error,  1, 

1.  Where  action  against  the  county  judge  for  money  had  and  reoelTed  for 

commissions  unlawfully  collected  was  barred  by  limitation  of  two 
years,  which  was  pleaaed,  the  petition  must  show  a  liability  oovered 
by  the  term  of  his  written  bond.    Rice  v.  Vasmer,  167. 

2.  The  four  years,  and  not  the  two  years  statute  of  limitation  applies  to 

debts  owing  by  a  city,  eyidenced  by  its  warrants.  City  of  Carthage  v. 
Burton,  195. 

8.  A  city  charter  provided  that  if  an  assessment  for  street  improTement  was 
not  paid  within  thirty  days  after  it  became  due,  suit  should  be  filed 
for  the  same.  Evidence  considered,  and  held  insufficient  to  sustain  a 
plea  of  two  years'  limitation  in  a  suit  for  the  tax.  City  of  Beaumont 
V,  Russell,  351. 

4.  To  an  action  to  cancel  a  deed  upon  the  theory  that  it  was  never  intended 
by  the  parties  thereto  to  take  effect  as  a  conveyance,  the  statute  of 
limitation  ordinarily  applicable  to  suits  to  cancel  deeds,  would  not 
apply.    Ivy  v.  Ivy,  397. 

6.  In  avoidance  of  a  plea  of  limitation,  plaintiff  plead  that  he  was  of  un- 
sound mind  at  the  time  adverse  possession  of  the  land  began  and  had 
remained  in  such  condition  ever  since.  The  court  charged  the  jury 
that  when  a  man  beeomes  chronically  of  unsound  mind  he  is  presumed 
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to  continue  in  attch  condition  until  the  contrary  is  proven,  and  that 
when  one  is  adjudged  to  be  of  unaound  mind  he  is  presumed  to  con- 
tinue in  that  condition  until  the  contrary  is  proven.  Meld,  not  subject 
to  the  objection  that  it  was  misleading.  Ltimitation  does  not  run 
against  a  person  of  unsound  mind,  and  in  order  to  suspmd  the  statute 
an  adjudication  of  insanity  is  not  necessary.  Katmk  v.  Stanton,  495. 
0.  Upon  an  issue  of  limitation  the  court  charoed  the  jury,  in  effect,  that  a 
person  is  to  be  deemed  of  unsoimd  mind  when  he  has  not  the  ability 
to  transact  the  ordinary  affairs  of  life,  to  understand  their  nature  and 
effect,  and  exercise  his  will  in  relation  to  them.  Held,  not  subject  to 
the  objection,  in  the  light  of  all  the  evidence,  that  the  jury  may  have 
understood  the  court  as  referring  to  physical  as  well  as  mental  ability. 
Id. 

7.  When  an  amended  pleadins  only  alleges  a  new  reason  why  plaintiff  should 

recover  on  the  right  alleged  in  his  original  petition  it  does  not  con- 
stitute a  new  cause  of  action  against  which  a  plea  of  limitation  might 
be  interposed.    Adama-Burks-Simmona  Co.  v,  Johnson,  683. 

8.  A  chattel  mortgage  was  executed  on  the  11th  day  of  September,  1005,  and 

was  renewed  on  the  17  th  day  of  Januair,  1906;  during  the  interval 
the  mortgagor  sold  the  mortgu^ed  property,  which  fact  the  mortgagee 
first  learned  on  August  3,  1900;  subsequently  the  mortgagee  filed  suit 
against  the  mortgagor  for  his  debt  and  for  foreclosure  of  the  renewal 
mortage,  and  made  the  purchaser  of  the  property  a  party  defendant, 
alleging  conversion  of  said  property  by  him;  it  being  shown  during 
the  progress  of  the  trial  that  the  purchaser  bought  the  mortgaged  prop- 
erty prior  to  the  execution  of  tne  renewal  mortgage,  the  mortgagee 
filed  a  trial  amendment  on  October  31,  1907,  setting  up  the  existence 
of  the  first  mortgage  at  the  time  the  purchaser  bought  the  property; 
the  purchaser  had  had  possession  of  the  property  for  more  than  two 
years  prior  to  the  trial  amendment.  Held,  the  mort^ptgee's  cause  of 
action  against  the  purchaser  was  not  barred  by  limitation.    Id, 

9.  The  adverse  possession  of  a  trespasser  upon  land,  so  far  as  the  statute  of 

limitation  is  concerned,  is  immediately  limited  and  restricted  to  the 
land  actually  enclosed  by  him,  upon  the  entry  into  possession  by  the 
owner  in  person  or  through  his  tenant,  even  though  the  possession  of  the 
owner  is  of  only  a  part  and  not  of  the  whole  tract.  The  case  of  Bowles 
V.  Brice,  66  Texas,  730,  followed.  Haynet  v.  Temas  d  N.  0.  R,  Co,,  49. 
10«  A  putative  wife  may  assert  title  by  limitation  to  land  acquired  by  her 
reputed  husband  during  the  cohabitation,  but  occupied  bv  her  exclu- 
'  sively  and  adversely  to  the  claims  of  such  husband  for  the  necessary 
length  of  time.  Cervantes  v.  Cervantes,  76  8.  W.,  790,  distinguished. 
BaytDorth,  Admr,,  v,  Williama,  146. 

11.  It  is  immaterial  that  an  occupant  of  land  is  mistaken  as  to  the  nature  or 

character  of  his  title  to  the  land;  if  he  claims  it  as  his  own  in  the 
manner  and  for  the  length  of  time  prescribed  by  the  statute,  limita- 
tion will  run  in  his  favor.    Id* 

12.  In  a  suit  of  trespass  to  try  title  by  a  man  against  his  putative  wife  for 

the  title  and  possession  of  land  occupied  by  her,  evidence  considered, 
and  held  sufficient  to  support  the  judgment  of  the  court  that  the  wife 
had  acquired  title  to  the  land  by  limitation  as  against  the  reputed 
husband.    Id. 

13.  The  burden  of  proof  is  on  the  defendant  in  trespass  to  try  title  to  es- 

tablish his  plea  of  title  by  limitation  to  the  land  in  controversy.    Id. 

Idye-itook. 

Injury  in  shipment.     See  Oarriera  of  Oooda,  l-t,  8-25;  Datnagea,  Z-k; 
Inatructiona  to  Juriea,  15,  16,  25,  26. 

local  Option. 

Political  subdivision.    See  EtedUma,  1, 
Form  of  ballot.    See  Electiona,  2. 
New  election.     See  Eleotiona,  S. 
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Loit  iBftnuicnt. 

Proof  by  recitals  in  ftooient  deed.    See  Deeds,  t. 
Sufficient  proof  of  ezeention.    See  Deeds,  S. 

Xattdaains. 

1.  A  manidpal  corporation  may  maintain  a  suit  by  mandamus  to  compel  a 

public  seryibe  corporation  (in  this  instance  a  water  company)  to  com- 
ply with  its  contract  with  the  cit^  to  supply  the  inhabitants  with  wa- 
ter. The  city  is  the  proper  plaintiff,  rather  than  the  individual  private 
citizen,  to  compel  the  performance  of  its  duty  to  the  public  by  such 
a  corporation.    Jniernational  Water  Co,  v.  City  of  El  Paso,  321. 

2.  In  order  to  constitute  existing  legal  remedies  a  bar  to  the  use  of  the  extra- 

ordinary remedy  by  mandamus,  it  must  appear  that  the  legal  remedies 
are  specific  and  appropriate  to  the  particular  circumstances  of  the 
case;  otherwise  or  if  the  remedies  are  inadequate  to  afford  the  party 
aggrieved  the  particular  right  which  the  law  accords  him,  mandamus 
will  lie.  This  rule  applied  in  a  suit  by  a  city  to  compel  a  water  com- 
pany to  make  connections  between  its  water  mains  and  the  premises 
of  the  citizens,  and  to  bear  the  expense  of  doing  so.    Jd, 

llapi. 

Admissibility  of.    See  Bvidenoe,  S6, 

Xarketable  Title. 

Contract  to  give.    See  yendor  and  Purohaeer,  i,  S« 

Xarriage. 

Action  for  breach  of  promise.     See  Breach  of  Promiee  of  Marriage,  1-6. 

Xaxried  Woman. 

1.  In  order  to  hold  a  married  woman  liable  for  expenditures  for  the  benefit 
of  her  separate  property  it  must  be  shown  that  some  improvement  was 
made  or  labor  furnished  for  utilizing  such  property.  It  is  not  suffi- 
cient that  the  money  was  furnished  to  her  husband  and  that  he  prom- 
ised, in  her  absence^  to  use  it  for  such  purpose.  Btroter  v.  Bracken- 
ridge,  170. 

Matter  and  Serraat. 

Trespasser  by  permission  of  brakeman.     See  Carriere  of  Paeeengerg,  1. 

Employe  as  passenger.     See  Carriere  of  Paeeengers,  2,  S. 

Assault  by  employe.    See  Carriere  of  Paseengere,  5, 

Custom  affecting  contributory  negligence.     See  Negligence,  16. 

1.  The  employes  of  an  independent  contractor  engaged  in  building  trestles, 

cattle  ^ards,  fences,  houses,  etc.,  for  a  railroad  company,  are  not  "en- 
gaged m  the  work  of  operating  the  cars,  locomotives  or  trains"  of  the 
railroad  company,  within  the  purview  of  articles  4560f,  4560g  and  4560h 
of  the  Revised  Civil  Statutes.    Walker  v,  Tewaa  d  N.  0.  R.  Co.,  392. 

2.  A  railroad  company  is  not  liable  for  the  death  of  an  employe  of  an  inde- 

pendent contractor  caused  by  the  n^ligence  of  such  contractor  or  the 
co-employes  of  the  deceased.    Id. 

8.  The  risks  of  injury  from  negligence  of  the  master  which  the  servant  is  to 
be  held  to  have  assumed  include  only  such  as  he  knows  or  must  neces- 
sarily have  known  in  the  discharge  of  the  duties  of  his  service;  they 
do  not  extend  to  such  as  he  might  have  known  by  the  exercise  of  ordi- 
nary care.    Texas  d  N.  0.  R.  Co.  v.  Jackson,  646. 

4.  The  fact  that  the  loiuckle  of  the  coupling  device  of  a  car  was  left  closed 
instead  of  open,  either  through  defect  or  through  the  negligence  of  an- 
other employe,  whereby  plaintiff,  in  attempting  a  coupling,  was  caught 
and  injured  by  the  rebound  of  a  car  switched  against  it,  was  sufficient 
to  be  submitted  to  the  jury  as  evidence  of  negligence  rendering  the 
master  liable.    Id. 

6.  Where  a  rule  of  the  master  against  going  between  cars  in  coupling  was 
shown  to  have  been  habitually  disregarded  by  employes,  a  charge  which 
made  its  violation  by  the  servant  a  defense  against  his  action  for  in- 
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juries  received  in  consequence,  if  such  act  was  one  lacking  in  ordinary 
care,  was  proper;  and  a  charge  making  such  violation  of  the  rule  an 
absolute  defense  was  incorrect.    Id. 

6.  Charge  of  court  in  an  action  by  a  switchman  injured  while  coupling  cars, 

covering  the  subjects  of  negligence,  contributory  negligence,  assumed 
risk,  and  violation  of  master's  rules  by  servant  approved  and  com- 
mended.   Id, 

7.  A  switehman  was  injured  while  trying  to  couple  cars;  the  rules  of  the 

railroad  company  forbade  switehmen  from  going  between  cars  while 
moving;  the  evidence  was,  at  least,  conflictinff  as  to  whether  or  not  the 
cars  were  moving  when  the  switchman  went  between  them  to  make  the 
coupling.  Held,  the  court  properlv  refused  a  special  charge  which  as- 
sumed that  the  uncontroverted  evidence  showed  that  the  cars  were  mov- 
ing when  the  switchman  went  between  them,  and  that  the  switchman  was 
violating  the  rule  of  the  company.    Texas  d  N.  0.  R.  Co,  v,  Poioell,  409. 

8.  In  a  suit  for  personal  injuries  the  defendant  charged  the  plaintiff  with 

contributory  negligence  in  the  violation  of  a  rule  of  the  company;  the 
plaintiff  made  no  answer  in  avoidance  of  the  charge;  the  court  in- 
structed the  jury  that  the  plaintiff  would  not  be  guilty  of  contributory 
negligence  in  the  violation  of  said  rule  if  the  same  was  generally  dis- 
regarded by  the  employes  with  the  acquiescence  of  the  defendant.  Held, 
the  evidence  being  uncontradicted  that  the  plaintiff  did  not  in  fact 
violate  the  rule,  the  charge  was  harmless  error.    Id. 

9.  By  assuming  certain  known  risks  in  the  discharge  of  his  duties  an  em- 

ploye does  not  assume  other  risks  resultmg  from  the  negligence  of 
his  employer.    Id. 

10.  In  an  action  by  a  ginner  against  a  gin  company  for  damages  for  per- 

sonal injuries  .received  while  tending  a  gin  and  caused  bv  defective 
machinery,  evidence  considered,  and  held  to  show,  as  matter  of  law, 
that  plaintiff  assumed  the  risk  of  using  the  machinery,  and  to  require 
a  peremptory  instruction  for  the  defendant.  Continental  Oil  d  C.  Co. 
V.  Scott,  117. 

11.  Where  defects  in  machinery  are  so  open  and  obvious  as  to  be  matter  of 

c(Hnmon  knowledge  and  to  impress  anyone,  even  though  he  be  unskilled, 
that  the  use  of  the  machine  is  thereby  rendered  dangerous,  he  can 
not  excuse  himself  for  a  continued  use  of  the  machine  by  an  allesed 
reliance  upon  the  assurance  of  his  master  that  the  use  of  the  machine 
was  not  dangerous.  Gulf,  Colorado  &  Santa  Fe  Railway  Co.  v.  Wells, 
16  S.  W.,  1026,  distinguished.    Id. 

12.  In  a  suit  for  damages  for  the  loss  of  an  eye  caused  by  a  sliver  from  a 

chisel  while  being  used  to  cut  an  iron  rail,  evidence  considered,  and 
held  to  show  that  the  danger  from  the  sliver  was  not  incident  to  plain- 
tiff's employment  as  a  s^ion  hand  on  a  railroad,  and  sufficient  to 
support  a  finding  that  the  defendant  company  was  negligent  in  the 
use  of  an  old  and  battered  chisel.    Texas  Mex.  Ry.  Co.  v.  Trijerina,  100. 

13.  In  a  suit  by  an  employe  for  damages  for  the  loss  of  an  eye  caused  by  a 

sliver  from  a  chisel  used  in  cutting  a  rail,  the  plaintiff  testified:  "Af- 
ter they  began  to  cut  the  rail  I  got  up  to  avoid  the  danger  of  slivers 
flying  off  from  the  chisel  and  hammer,  because  I  have  seen  it  occur  at 
other  times."  Held,  not  sufficient  to  show  such  knowledge  of  the  imme- 
diate danger  from  the  use  of  the  hammer  and  chisel  as  would  place  the 
plaintiff  in  the  position  of  assuming  the  risk,  as  matter  of  law.    Id. 

14.  Under  the  Act  of  1905  on  the  subject  of  assumed  risk,  an  employe  of  a 

railroad  company  does  not  as  matter  of  law  in  every  case  assume  the 
risk  of  a  defect  and  danger  which  he  knows  of,  but  whether  he  does  or 
not  depends  on  whether  or  not  his  proceeding  with  the  work  is  recon- 
cilable with  ordinary  care.  Evidence  considered,  and  held  insufficient 
to  show  assumption  of  risk,  as  matter  of  law.  Id. 
16.  The  fact  that  a  mother  was  willing  that  her  minor  son  should  be  em- 
ployed for  the  performance  of  certain  duties  in  a  cotton  mill  did  not 
authorize  the  employer  to  change  the  employment  to  a  more  dangerous 
one  without  the  consent  of  the  parent,  and  the  employer  would  be 
liable  for  damages  resulting  from  such  change.    A  charge  to  this  effect. 
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without  submitting  to  the  Jury  the  quettioii  whether  or  not  sueh  chaigB 
of  employment  by  the  employer  was  negligenee,  eomidared,  and  ap- 
proved. miUharo  Cottim  MUh  «.  Kmg,  518. 
10.  No  duty  rests  upon  a  master  to  warn  even  a  minor  of  the  ordinary  risks 
and  dangers  of  his  ooeupation  whieh  the  latter  actually  knows 
and  appreciates,  or  which  are  so  open  ttnd  apparent  that  one  of  his  ags 
and  capacity  would,  under  like  circumstances  by  the  exercise  of  ordi- 
nary eare,  Imow  and  appreciate.  MUeheU  «•  CoeiaiicAe  County  Oil  Co^ 
606. 

17.  The  duty  of  Instructing  minors  as  to  the  dangers  of  their  employment 

being  predicated  upon  the  fact  that  without  such  warning  they  would 
be  exposed  to  avoidable  dangers  of  which  they  are  presumably  ignorant, 
it  follows  that  after  they  luive  been  properly  instnicted  their  minority 
will  usually  cease  to  be  a  material  factor  in  determining  the  extent 
of  the  master's  liability.  In  such  cases  the  defenses  of  assumed  risk 
and  contributory  negligence  will  be  as  available  against  them  as  against 
adults.    Id, 

18.  In  an  action  bv  the  parents  against  an  oil  mill  company  for  damages  for 

the  death  of  their  minor  son  whose  clothing  was  caught  in  a  revolving 
shaft  near  his  place  of  duty,  evidence  considered,  and  held  to  justify 
the  trial  court  in  giving  a  peremptory  instruction  for  the  defendant. 
/dL 

19.  That  the  master's  machinerr  micht  have  been  arranged  in  a  less  dangerous 

manner  is  immaterial  when  flie  servant  has  been  sufBciently  instructed. 
Id. 

Xayor. 

Construction  not  binding  on  dty.    See  Oiminui,  5. 

Xeohaale's  Lten. 

Change  of  building  plan.    See  Homesleod,  7« 

Xental  AaguislL 

To  be  inferred  from  physical  suffering.    See  Damagm^  $m 
Inferred  from  kinship.    See  ilomopet,  0. 

Xental  Capacity. 

Of  grantor.    See  Deeds,  6. 

Ximon. 

Right  to  custody  of.    See  /«ry,  i,  t. 

Personal  injuries  to.    See  Matier  and  Shrvani,  15-19;  VegUgmtoe,  7-it. 

Custody  of.    See  Parent  and  Child,  1,  t. 

Action  for  injuries  to.    See  Parent  and  Child,  S, 
1.  A  determination  of  the  right  to  the  custody  of  a  minor  upon  habeas  corpus 
is  no  bar  to  a  similar  subsequent  proceeding,  by  the  same  parties,  Imt 
upon  a  state  of  facts  subsequently  arising  and  not  involved  in  the 
former  judgment.    Pittman  v,  ByarB,  84. 

Xiioonduot  of  Jury. 

Insufficient  for  new  triaL    See  Jurim,  4* 

Xi«jolnder. 

Tort  and  contract    See  Breach  of  Promise  of  Marriage,  1. 
1.  In  a  suit  bv  the  wife  joined  by  her  husband  for  the  lecovery  of  property 
alleged  to  be  her  separate  propertv,  a  plea  of  misjoinder  of  partiei 
considered,  and  held  properly  overruled.    BuSUfMU^  v.  Font,  6. 

Xisnomer. 

In  charge  of  court.    See  InetruetionB  to  Jwiee,  IJU 

Xistake. 

Of  occupant  as  to  title.    See  Limitatiot%9,  lU 
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XoBopoUes. 

Contracts  creating.    Bee  lUepat  Cdnlnoof,  1-4. 
Contract  against  competition.    See  Partnerthip,  i-9. 

Xortgage. 

Conversion  by  mortgagee.    Bee  Inatruotiont  to  Juriea,  19;  lAmUation,  8. 
Venue  of  actions  on.    See  Receivert,  11» 
Registration  of.    See  Record  of  Title,  i-4. 

1.  The  taking  of  a  second  mortgage  to  secure  the  same  debt  secured  by  the 

first  mortgage  and  upon  the  same  property  does  not  operate  as  a  sat« 
isfaction  and  release  in  law  of  the  first  mortgage.  Adams-BurkS'Sim' 
mona  Co,  v.  Johnson,  583. 

2.  One  who  converts  mortgaged  property  is  liable  for  the  full  value  of  the 

property  only  when  such  value  is  less  than  the  ineumbranoe.    Id. 

Xvnloipal  Corporation. 

Public  service  corporation.    See  Mandamus,  1,  2, 

1.  The  incorporation,  in  1907,  under  the  general  law,  of  a  town  embracing 

four  square  miles  of  territory  with  a  population  of  less  than  two  thou- 
sand inhabitants  was  illegal  (Rev*  Stats.^  art.  386a).  Berlin  v,  Biate, 
266. 

2.  Article  386a,  Revised  Statutes,  was  not  repealed  hj  the  Act  of  May,  1897 

(Laws,  25th  Leg.,  p.  193),  since  their  provisions  can  be  reconciled, 
but  if  repealed,  the  provision  of  art.  386a  prohibiting  incorporation  of 
more  than  two  square  miles  of  territory  with  a  popu&tion  of  less  than 
two  thousand  was  reenacted  by  the  Act  of  March  31,  1903  (Laws,  28th 
Leg.,  p.  116).    Id. 

3.  The  action  of  the  county  judge  in  ordering  an  election  for  and  the  election 

creating  an  incorporated  town  are  not  conclusive  as  to  its  conformity 
with  the  law  prescribing  the  limits  of  boundary  with  relation  to  in- 
habitants; such  question,  and  the  consequent  lawfulness  of  the  inoor- 
§  oration,  ^re  subject  to  judicial  review  upon  quo  warranto.  Ewing  v. 
tate,  81  Texas,  176,  followed.    Id. 

4.  When  a  city  or  town,  in  the  manner  provided  by  law,  holds  an  election  to 

determine  whether  the  town  shall  oe  incorporated,  and  the  election  re- 
sults in  favor  of  incorporation,  and  the  town  organizes  and  elects  offi- 
cers, and  the  officers  assume  to  act  as  such,  a  corporation  de  facto  is 
thereby  created.  The  State  alone  can  institute  proceedings  to  test  the 
validity  of  its  incorporation.  The  corporate  character  of  the  town  can 
not  be  questioned  in  a  collateral  proceeding.  City  of  Carthage  v.  Bur- 
ton, 195. 
6.  Under  the  provisions  of  the  Act  of  1896  (<3en.  Laws,  page  325)  the  Dis- 
trict C!ourt  of  the  judicial  district  in  which  a  defunct  municipal  cor- 
poration is  situated,  has  authority  to  appoint  a  receiver  for  such  cor- 
poration on  the  petition  of  any  creditor  thereof,  and,  upon  proper  show- 
mg,  to  levy  yearly  a  tax  upon  all  property  situated  witnin  the  pre* 
viously  incorporated  limits,  sufficient  to  discharge  the  debts  of  such 
corporation.    Id. 

VegUgenoe. 

Of  connecting  railways.    See  Carriera  of  Ooods^  17, 

Defective  stock  pen.    See  Carriere  of  Goods,  18. 

Injury  to  passenger  by.    See  Carriers  of  Passengers,  1-4* 

Hastening  death.    See  Death,  1. 

Ground  of  recovery  withdrawn.    See  Instructions  to  Juries,  4* 

In  case  of  discovered  peril.    See  Instructions  to  Juries,  IS. 

Employe  of  independent  contractor.    See  Master  and  Bervant,  1,  2. 

Risks  assumed  by  employe.    See  Master  and  Bervant,  S,  6,  6,  7,  9, 11, 12-18. 

Failure  to  call  to  telephone.    See  Telephone,  6. 

Defective  coupling  device.    See  Master  and  Bervant,  4. 

Violation  of  rule.    See  Master  and  Bervant,  5«  7,  8. 

Charge  approved.    See  Master  and  Bervant,  6. 

lingers  incident  to  employment.    See  Master  and  Bervamt,  12* 

Change  of  employment.    See  Master  and  Bervant,  15. 
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Warning  to  minors.    See  Master  and  Bervant,  16-19, 

1.  A  railroad  mail  clerk  was  injured  by  the  movement  of  the  train  while  he 

was  alightinff  therefrom  at  its  destination.  Held  that  another  road,  to 
which  he  did  not  sustain  the  relation  of  passenger,  was  not  liable  for 
the  negligence  of  its  employe,  present  with  a  truck  to  receive  the  mail 
for  its  trains,  in  failing  to  warn  plaintiff  of  the  coming  movement  of 
the  train  from  which  he  was  alighting.  No  duty  with  respect  to  plain- 
tiff's protection  from  such  injury  rested  on  that  company.  Houston  A 
T.  C,  R,  Co.  V.  Keeling,  386. 

2.  Where  a  railroad  company  negligently  permits  fuel  oil  to  escape  from 

its  oil  tanks  and  to  saturate  the  ^ound  adjacent  to  plaintiffs'  property, 
it  is  responsible  for  the  destruction  of  the  property  by  fire  communi- 
•  cated  through  the  oil,  whether  the  oil  was  ignited  by  the  employes  of 
the  defendant  or  by  any  other  agency.  The  condition  of  the  ground, 
brought  about  by  the  negligence  of  tne  company,  was  at  least  a  con- 
curring cause  of  the  damage.     Tewc^  d  N.  O,  R.  Co,  v.  Bellar,  154. 

3.  In  a  suit  for  damages  to  property  by  fire,  evidence  considered,  and  held  to 

support  a  finding  that  a  railroad  company  was  guilty  of  negligence  in 
permitting  fuel  oil  to  escape  from  its  tanks  and  saturate  the  adjacent 
ground,  and  in  knowingly  permitting  such  condition  to  continue  for 
more  than  a  year.    Id, 

4.  Where  defendant  was  guilty  of  negligence  in  permitting  the  ground  ad- 

jacent to  plaintiffs'  nouses  to  become  saturated  with  fuel  ou,  whereby 
they  were  burned,  the  fact  that  more  oil  was  conveyed  to  the  lots  on 
which  the  houses  were  situated  by  the  bursting  of  a  nearby  water  main 
on  the  day  before  the  fire  was  not  such  an  independent,  intervening 
agency  as  broke  the  casual  connection  between  defendant's  negligence 
in  permitting  the  oil  to  escape  and  the  burning  of  the  houses,  as  would 
relieve  the  defendant  from  liability.  Id. 
6.  In  a  suit  against  a  bailee  for  damage  to  a  carriage  left  with  him  for  re- 
pairs, pleading  considered,  and  held  to  present  a  question  of  fact  to 
be  determined  by  the  jury,  whether  or  not  the  bailee  was  guilty  of  neg- 
ligence in  leaving  the  carriage  in  the  street  a  short  time  where  it  was 
injured  by  a  runaway  team.    Studebaker  Bros.  Mfg.  Co.  v.  Carter,  331. 

6.  In  a  suit  against  a  bailee  for  the  value  of  a  carriage  left  with  him  for 

repairs,  evidence  considered,  and  held  to  show  that  the  carriage  was 
left  in  the  street  for  a  necessary  and  lawful  purpose,  and  for  only  a  rea- 
sonable time;  that  the  damage  was  caused  by  an  agency  (a  runaway 
team)  for  which  appellant  was  in  no  wise  chargeable  and  which  he 
could  not  have  reasonably  anticipated  or  foreseen.    Id. 

7.  In  a  suit  for  damages  for  personal  injuries  received  by  a  minor  while  rid- 

ing upon  a  moving  freight  train  in  the  yards  of  a  railroad  company, 
the  court  by  its  charge  made  the  defendant  company  conclusively  liable 
if  any  of  the  employes  operating  the  train  knew  that  the  plaintiff 
had  caught  or  would  catch  and  hold  onto  the  moving  train,  regardless 
of  whether  or  not  his  injuries  resulted  from  any  negligence  on  the  part 
of  defendant's  employes.  Held,  reversible  error.  Ft,  Worth  d  D.  C.  Ry. 
Co.,  V.  Cuahman,  308. 

8.  Each  case  involving  the  liability  of  railroads  for  injury  to  trespassing 

children  must  depend  for  the  most  part  upon  its  own  particular  cir- 
cumstances. While  the  authorities  conflict,  the  better  reason  requires 
those  engaged  in  a  dangerous  business  to  exercise  at  least  ordinary  care 
in  the  conduct  of  such  business  to  avoid  loss  of  life  or  limb  of  even  a 
trespasser.  And  this  rule  applies  with  greater  force  when  the  tres- 
'   passer  is  a  child  of  tender  years.    Id. 

9.  In  a  suit  for  damages  for  personal  injuries  received  by  a  child  six  years 

old  while  holding  onto  a  freight  train,  evidence  considered,  and  held 
to  raise  a  question  of  fact  for  the  jury  as  to  defendant's  negligence. 
St.  Louis  S.  W.  Ry.  Co.  v.  Davis,  110  S.  W.,  939,  distinguished.  Id. 
10.  The  rule  of  contributory  negligence  which  applies  to  persons  of  mature 
age  and  discretion  does  not  apply  to  young  children,  and  the  question 
whether  a  child  was  of  sufficient  intelligence  and  discretion  to  be  charge- 
able  with   such  negligence  in  walking  upon  a  railroad  track   in  the 
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neighborhood  of  a  Bwitching  train,  was  a  question  of  fact  which  the 
court  properly  submitted  to  the  jury.  Oulf,  O.  d  flf.  F,  Ry,  Co,  v.  Cole- 
man,  415. 

11.  In  a  suit  by  a  child  against  a  railroad  for  damages  for  personal  injuries, 

evidence  considered,  and  held  sufficient  to  support  the  finding  of  the 
jury  that  the  brakeman  on  defendant's  train  was  guilty  of  negligence 
in  failing  to  keep  a  proper  lookout  while  the  train  was  making  a  flying 
switch,  and  that  such  negligence  was  the  proximate  cause  of  the  injury  to 
plaintiff.    Id, 

12.  It  is  the  duty  of  railroad  companies  to  use  ordinary  care  in  operating 

their  trains  across  and  along  places  on  their  track  that  are  commonly 
used  by  the  public  as  passageways  in  order  to  prevent  injury  to  persons 
using  the  same.    Id, 

13.  In  a  suit  for  personal  injuries,  the  court  defined  contributory  negligence 

as  follows:  "Contributory  negligence  means  where  the  plaintiff  does 
some  negligent  act  or  omits  U)  perform  some  act  which,  co-operating 
with  some  negligent  act  or  omission  on  the  part  of  the  defendant,  con- 
tributes to  and  is  the  proximate  cause  of  the  injury."  Held,  in  sub- 
stantial compliance  with  approved  forms.  Teaaa  Cent,  R,  Co,  v,  John- 
son, 126. 

14.  In  a  suit  for  personal  injuries  received  by  a  passenger  while  attempting 

to  board  a  moving  tram,  charge  of  the  court  upon  contributory  negli- 
gence and  proximate  cause,  considered,  and  held  not  reversible  error,  if 
error  at  all,  in  view  of  a  special  charge  requested  by  the  appellant 
and  embodying  the  same  phraseology.  Id, 
16.  In  a  suit  for  personal  injuries,  upon  the  issue  of  contributory  negligence, 
the  court  charged  the  jury  to  find  for  the  defendant  if  they  found  that 
plaintiff's  contributory  negligence  was  ''the  cause  of  his  injury,"  instead 
of  the  proximate  cause  of  his  injury.  Held,  not  reversible  error  in  view 
of  the  evidence  and  other  charges  given.    Id, 

16.  The  plaintiff,  a  freight  conductor  of  ths  defendant  railroad  attempted  to 

alight  from  a  fast  moving  train  as  it  passed  a  station,  for  the  purpose 
of  registering  the  train,  and  was  injured;  the  plaintiff,  over  defendant's 
objection,  proved  that  it  was  a  custom  of  defendant's  conductors  to 
alight  in  the  same  manner  at  said  station  for  the  purpose  of  perform- 
ing the  same  duty,  and  the  record  disclosed  that  this  custom  was  known 
and  acquiesced  in  by  the  defendant.  Held,  that  the  testimony  was  ad- 
missible upon  the  issue  of  contributory  negligence  with  which  the  plain- 
tiff was  charged  by  the  defendant.  Missouri,  K,  d  T,  Ry.  Co.  of  Teaas 
V.  Kennedy,  466. 

17.  The  plaintiff,  in  an  action  against  a  railroad  company  for  damages  for 

personal  injuries,  was  not  necessarily  guilty  of  contributory  negli- 
gence in  attemptinff  to  drive  a  shying  horse  over  a  defective  railroad 
crossing  partially  obstructed  by  a  box  car.  In  a  case  of  this  character, 
a  plaintiff  who  has  been  injured  through  the  negligence  of  the  defendant, 
is  not  precluded  from  a  recovery  merely  because  he  knew  there  was 
some  danger  incident  to  the  act  through  which  he  was  injured.  Whether 
or  not  he  was  guilty  of  negligence  is  a  question  of  fact  for  the  jury. 
Tewas  Cent.  R.  Co.  v.  Randall,  240. 

18.  Testimony  that  a  certain  railroad  crossing  was  constructed  in  the  same 

manner  as  other  crossings  in  towns  of  the  same  size  throughout  the 
State,  was  irrelevant  and  immaterial  upon  the  issue  of  negligence  in 
the  construction  of  the  crossing  in  auestion.  The  fact  that  all  such 
crossings  were  negligently  constructed  would  not  relieve  the  defendant 
from  liability.    Id, 

19.  Under  the  provisions  of  article  4426,  Rev.  Stats.,  ordinary  care  in  the 

construction  of  crossings  for  public  roads  over  railroad  tracks,  is  not 
sufficient  to  relieve  railroad  companies  from  liability  for  defects  in 
their  construction.    Id, 

20.  The  public  have  a  right  to  the  unobstructed  use  of  a  public  crossing  over 

a  railroad,  and  are  not  required  to  abandon  the  use  of  a  defective  cross- 
ing to  avoid  a  charge  of  contributory  negligence  by  using  the  same.    Id. 

21.  In  a  suit  for  personal  injuries  caused  by  the  derailment  of  a  railroad  train, 
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a  cliarffe  which  iastruett  the  junr  thai  the  law  will  prenune  nq^igeoee 
from  the  fact  of  derailment,  while  open  to  the  objeetiOB  that  it  u  upoq 
the  weight  of  the  eyidenoe,  is  harmleee  error  in  tne  abeenoe  of  eTidenoe 
explaimnff  the  cause  of  the  derailment  and  showins  that  it  was  due  to 
a  cause  for  which  the  appellant  was  not  answeraUe.  Evidenoe  consid- 
ered, and  held  insuflBcient  to  overcome  the  presumptum  of  negligence. 
BouBion  ^  T.  C.  R.  Co.  v.  JUndtey,  67. 

22.  In  cases  of  personal  injury,  it  is  only  where  plaintiff's  allegations  or  his 
evidence  snow  prima  facie  nesligence  on  his  part,  that  it  devolves  upon 
him  to  show  facts  from  which  the  jury  upon  the  whole  case  may  find 
him  free  from  negligence.  Evidence  considered,  and  held  not  to  place 
this  burden  on  the  plaintiff  in  the  present  case.  The  general  rule  is 
that  the  burden  of  proving  contributory  ne^igence  is  upon  the  party 
pleadinff  it.    Oalvettofi,  H.  d  8»  A.  By.  Co.  v.  Conuteson,  1. 

28.  In  a  suit  for  personal  injuries  the  court  defined  contributory  negligence  aa 
follows:  "By  the  term  contributorjr  negligence  is  meant  the  want  of 
that  decree  of  care  which  an  ordinarily  prudent  person  would  use  under 
the  same  circumstances,  which,  either  by  itself  or  concurring  with  the 
negligence  of  defendant,  if  any,  proximately  caused  the  injury."  Held, 
to  contsin  no  error  of  which  defendant  could  complain.    Id. 

24.  In  a  suit  against  a  railroad  company  by  the  surviving  wife  and  minor 
children  for  damages  for  the  death  of  the  husband  and  father  by  being 
run  over  in  defendant's  yards  while  a  flying  switch  was  being  made, 
evidence  considered,  and  held  to  justify  the  court  in  refusing  to  give 
a  requested  charse  which  would  have  authorized  a  verdict  for  defendant 
if  the  deceased  had  failed  to  look  or  listen  while  croesing  said  yards 
on  the  way  to  his  home.    Id, 

26.  A  mere  failure  on  the  |>art  of  a  railroad  employe  to  use  the  means  at 
•  hand  to  prevent  an  injury  is  not  actionable  unless  their  use  could  rea- 
sonably and  probably  have  prevented  the  injury.  Parkam  v.  Ft.  Worth 
d  D.  C.  Ry.  Co.,  611. 

26.  Where  a  father,  tonporarily  insane,  stood  upon  a  railroad  track  at  night 

and  held  his  two  minor  children  there  with  him  until  struck  by  a 
rapidly  approaching  train,  evidence  upon  the  issue  of  discovered  peril 
considered,  and  held  to  support  a  judgment  for  the  railroad  company. 
Id. 

27.  Under  the  decisions  of  the  United  States  Appellate  Courts  having  juris- 

diction in  the  Indian  Territory,  it  is  a  question  of  fact  for  the  jury, 
and  not  one  of  law  for  the  court,  to  determine  whether  a  person  in- 
jured by  a  passing  train  at  a  railroad  crossing  was  guilty  of  contribu- 
tory negligence  in  failing  to  look  and  listen  oefore  entering  upon  the 
crossing.    Bt.  Louie  d  8.  F.  R.  Co.  v.  Summen,  133. 

28.  In  a  suit  for  the  value  of  a  team  of  horses  and  a  wagon  injured  by  a 

passing  train  at  a  railroad  crossing,  evidenoe  considerel,  and  held  suffi- 
cient to  require  the  court  to  submit  the  issue  of  discovered  peril  to  the 
jury,  and  to  support  their  verdict  against  the  defendant  company.    Id. 

29.  A  charge  which,  upon  the  issue  of  discovered  peril,  instructed  the  jury 

that  It  was  the  auty  of  the  defendant  to  use  all  the  means  they  had  at 
hand  to  prevent  the  collision,  instead  of  to  exercise  ordinary  care  by 
the  use  of  the  means  at  hand  to  prevent  the  collision,  considered  and 
approved.    Id. 

30.  Runnmg  a  railroad  train  within  the  corporate  limits  of  a  city  or  town  at  a 

greater  rate  of  speed  than  that  prescribed  by  an  ordinance,  is  negli- 
gence as  matter  of  law.    Id. 

81.  The  negligence  of  a  railrosd  company  in  failing  to  ring  the  engine  bell 
when  approaching  a  street  crossing,  or  in  runnins  its  train  at  an  exces- 
sive rate  of  speed,  may  be  a  concurring  though  not  a  sole  cause  of 
frightening  a  team  of  horses  near  the  crossing;^  hence,  in  a  suit  for 
damages  uleged  to  have  resulted  from  such  negligence  the  court  prop- 
erlv  refused  to  charge  the  jury  to  return  a  verdict  for  the  defendant 
unless  they  found  that  one  or  both  of  said  acts  of  n^liffenee  was  the 
cause  of  the  injurv.    8t.  houia  8.  W.  Ry,  Co.  f>.  Oarher,  71. 

82*  Where  a  defendant  fails  to  allege  and  plead  certain  conduct  of  the  plain- 
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tiff  as  contributory  negligewM,  it  oui  Bot  9,rM  itMlf  of  such  defense 
when  it  is  developed  by  the  evidence  on  the  trial.  Teaaa  d  N.  O.  R, 
Co,  V,  Powell,  410. 
S3.  Where,  in  a  suit  for  personal  injuries,  the  court  limits  the  plaintiff's  right 
to  recover  to  a  single  issue,  the  refusal  of  special  charges  abstractly 
correct  upon  other  issues,  is  not  error*    Id* 

1S9W  TVUL 

For  misconduct  of  jury.    See  Juriee,  ^, 

Preponderance  of  evidence.    See  Priiciiee  on  Appeal,  10, 

Conflicting  evidence.    See  Practice  on  Appeal,  18. 

1.  A  motion  for  new  trial  on  the  ground  of  newlv  discovered  evidence,  con- 

sidered, and  held  insufficient  in  the  matter  of  diligence  in  the  discovery 
of  the  alleged  newly  discovered  evidence.  The  discretion  of  a  trial 
court  in  passing  upon  such  a  motion  will  not  be  revised  unless  an  abuse 
of  the  discretion  is  shown.    Kaaok  v.  Stanton,  496. 

Vewly  Hiseorered  Brldeiioe. 

Insufficient  diligence.    See  Vow  Trial,  i« 

VoB-resident. 

Jurisdiction  over.    See  Injunction,  1,  9* 

Hotet. 

Default  in  payment.    See  Attomej^a  Fee,  L 

Consideration  for.    See  Cowtract,  S. 

Conversion  by  joint  owner.    See  Com/oereion,  1,  f  • 

Fraud  in  procuring.    See  Innooemt  Purehaeer,  jL  • 

Hotloe. 

Of  fllin|;  brief.    See  Briefs,  t. 

Of  destination  of  shipments.    See  Oairriere  of  Ooode,  MOm 

Judicial  knowledge.    See  Bmdenee,  1,  S. 

To  produce  letters.    See  Evidence,  18. 

Of  local  divisions  of  ooimty.    See  Judicial  Notice,  i. 

Of  call  to  telephone.    See  Telephone,  9-6, 

VoTation. 

Affectinff  construction  of  instrument.    See  Contract,  8. 
Change  m  building  plan.    See  Homestead,  7. 
Additional  securi^.    See  Mcrtffoge,  1. 

Vuiaanee. 

.Electric  wires  in  street.  See  Telephone,  1. 
\,  The  right  to  abate  nuisances  is  a  well  established  doctrine  of  courts  of 
equity,  and  it  is  a  maxim  of  law  that  the  owner  of  property  must  so  use 
it  as  not  to  materially  injure  another.  But  before  a  citizen  should  be 
permitted  to  abate  as  a  nuisance  a  useful  commercial  business  or  en- 
terprise he  should  be  required  to  show  that  its  operation  was  so  con- 
ducted as  to  injure  him  in  some  material  way  or  interfere  with  the 
comfortable  use  of  his  own  property.    Eamm  v.  Qunn,  424. 

2.  In  an  action  to  abate  the  operation  of  a  cotton  gin  near  plaintiff's  resi- 

dence in  a  town,  because  of  the  alleged  noise  and  dust  from  the  same, 
evidence  considered,  and  held  insufficient  to  support  a  verdict  and  judg- 
ment for  the  plaintiff.    Id. 

Ooonpaaey. 

By  purchaser  of  public  lands.    See  School  Lands,  6,  7. 

Opinloii* 

As  to  value  of  live  stock.    See  Carriers  of  Qoods,  IS, 
As  to  mental  condition.    See  Evidence,  15, 
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Ontttaadliig  Title. 

Of  city  to  public  atreat    Bee  DedioatUm,  JL 

Parent  and  OUld. 

Illegitimate  daughter.    See  Sameaiead,  1. 

Contract  of  employment.    See  Maater  and  Senmni,  16. 

1.  While  the  proposition  may  be  correct  that  a  parent  has  no  aneh  property 

interest  in  his  child  as  maj  be  given  away,  and  that  he  can  not  relieve 
himself  of  his  parental  obligations  to  the  child,  still  when  a  father  has 
attempted  to  give  his  infant  daughter  to  her  aunt,  and  has  voluntarily 
surrendered  the  control  of  his  child  for  the  first  seven  or  eight  years 
of  its  life,  and  permitted  such  aunt  to  exclusively  feed,  clothe  and  care 
for  it,  the  courts,  upon  the  application  of  the  father  to  obtain  posses- 
sion of  the  child,  will  consider  the  attempted  gift  together  with  the 
other  evidence  in  arriving  at  a  conclusion  as  to  where  the  custody  of 
the  child  should  be  placed.    Peese  v,  Oellennan,  30. 

2.  In  an  action  by  a  father  to  recover  the  possession  and  custody  of  his 

daughter  from  an  aunt  who  had  had  possession  and  custody  of  the  child 
from  its  infancy  until  it  was  eight  years  of  age,  the  fact  that  the  repu- 
tation of  the  father's  wife,  tl^  child's  stepmother,  for  chastity  waa 
bad,  was  a  matter  proper  to  be  plead  in  defense  by  the  aunt  and  to  be 
considered  by  the  court  in  awarding  the  custody  of  the  child.  The 
welfare  and  best  interests  of  the  child  should  be  in  the  prime  consid- 
erations. Evidence  considered,  and  a  judgment  denying  to  a  father  the 
custody  of  his  minor  daughter,  sustained.  Justice  Neill  dissenting.  Id. 
8.  A  suit  for  injuries  to  a  minor  child  should  be  brought  by  the  father;  the 
mother  can  not  maintain  such  suit  in  her  own  name  alone  without 
alleging  and  pfoving  some  exception  to  the  seneral  rule  which  requires 
such  suits  to  be  brought  by  tne  husband  during  the  existence  of  the 
marital  relation.    HilUboro  Cotton  Mills  Co,  v.  King,  618. 

Partiei. 

As  witnesses.    See  Evidence,  19, 

Judgment  disposing  of.    See  Judgment,  4, 

Adjudication  as  to  wife's  separate  property.    See  Judgment,  5. 

Want  of  jurisdiction  over.    See  Pleading,  8. 

Attacking  rates  of  railroad  commission.    See  Railways,  5, 

Testimony  in  contest  of  will.  See  Wilis,  7. 
1.  A  wife  who  has  appeared  in  a  cause  seeking  relief  from  a  judgment  by 
motion,  and  without  joining  her  husband,  can  not  by  bill  of  review,  as- 
sert the  invalidity  of  the  proceedings  because  her  husband  was  not 
made  a  party.  At  least  she  should  negative  the  existence  of  circum- 
stances authorizing  her  to  so  proceed  witiiout  joining  him,  Lee  v.  Brit- 
ish-Am. Mart.  Co,,  273. 

Partition. 

Delay  in  making.    See  Pleading,  IS;  Wills,  12, 

By  trustee  under  will.  See  WiUs,  11, 
1.  D.  and  C.  were  cotenants  in  a  tract  of  land;  C.  sold  a  specific  part  of  the 
tract  by  metes  and  bounds  to  M.  and  afterwards  he  sold  undivided 
interests  in  the  tract  to  different  parties;  these  parties  bought  with 
notice  of  the  prior  specific  conveyance  to  M.;  in  a  suit  for  partition 
between  all  the  parties  interested  in  the  land,  it  appearing  that  the 
specific  tract  sola  to  M.  could  be  set  aside  to  him  without  prejudice 
to  D.,  this  should  have  been  done  without  r^ard  to  the  rights  of  the 
subsequent  vendees  of  C.  who  bought  with  notice  of  the  prior  convey- 
ance in  severalty.    Moonshine  Co.  v,  Dunman,  169. 

Partnenhip. 

Insufficient  proof  of.    See  Agenog,  7. 
Foreclosure  of  mortgage  lien.    See  Jurisdiction,  1, 
Application  for  receiver  by.    See  Receivers,  9, 
1.  R.  A;  B.  were  partners  in  a  local  telephone  exchange;  R.  owned  certain 
connecting  toll  lines  in  his  separate  right  which  derived  a  revenue  from 
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the  partnership  exchange;  B.  entered  into  a  oontract  with  a  third  party 
for  the  establishment  of  toll  lines  which  would  compete  with  those 
owned  by  K.;  in  an  action  by  R.  against  B.  for  damages  for  an  alleged 
violation  of  the  ^contract  of  partnership  in  the  local  exchange,  and  for 
damage  to  R.'s  individual  interests,  pleading  and  evidence  considered, 
and  held  insufficient  to  show  that  B.  was  uimer  any  obligation  by  oon- 
tract or  otherwise  to  refrain  from  competing  with  R's  individual  toll 
lines,  and  therefore  insufficient  to  support  a  verdict  and  judgment  in 
R.'s  favor.    Bishop  v.  Riddle.  817. 

2.  In  the  absence  of  some  duty  arisins  out  of  a  contract,  express  or  implied, 
to  refrain  from  competing  with  8ie  business  of  another,  there  can  be  no 
liability  in  damages  for  so  doing.    Id, 

8.  After  the  withdrawal  of  a  partner  from  a  partnership,  such  partner  may 
engaffe  in  the  same  business  without  liability  for  aamages  resulting  to 
the  old  concern  from  competition.    Id, 

Paatengen. 

Riding  on  freight  train.    See  Oarriers  of  PoBBengera,  1, 
Employes  as  passengers.    See  Oarriers  of  Paeeengera,  2,  8, 
Degree  of  care  required.    Bee  Carriers  of  Passengers^  4, 
Assiault  upon.    See  Carriers  of  Passengers,  5. 
Railway  mail  clerk.    See  Negligence,  1, 
Boarding  moving  train.    See  NegUgenoe,  lS-15, 
Alighting  from  moving  train.    See  NegUgenoe,  16. 

Pauper's  Oath. 

Proof  of  inability.    See  Appeal,  1,  £• 

Perfonnanoe. 

Default  in  payment  of  note.    See  Attorney's  Pee,  1, 

Promise  without  date.    See  Breach  of  Promise  of  Marriage,  8. 

As  soon  as  possible.    See  Contract,  7. 

As  a  person  should  do.    See  Contract,  11. 

In  a  very  short  time.    See  Contract,  18. 

Of  parol  cotemporaneous  agreement.    See  Contract,  16, 17* 

Of  altered  instrument.    See  Contract,  20, 

Enforcement  of.    See  Specifio  Performance,  1,  2* 

Pezion  Aggriered. 

Parent  of  minor.    See  Intoaioating  Liquors,  5« 

Pleading. 

Right  to  sue.    See  Administrator,  1, 

Amendment  of.    See  Amendment,  1,  2, 

Agreement  to  marry.    See  Breach  of  Promise  of  Marriage,  i. 

Against  connecting  railways.    See  Carriers  of  Goods,  17, 

Defects  in  stock  pen.    See  Carriers  of  Goods,  18, 

Separate  items  of  damage.    See  Carriers  of  Goods,  21, 

Consideration  of  note.    See  Contracts,  8, 

Time  of  delivery.    See  Contracts,  10, 

Diminished  earning  capacity.    See  Damages,  11. 

Exclusive  right  to  sell.    See  Illegal  Contract,  4, 

Supersedeas  on  appeal.    See  Injunction,  8, 

Absence  of  adequate  Icffal  remedy.    See  Injunction,  9. 

Right  to  iniunctions.    See  Injunction,  11, 

In  alternative.    See  Instructions  to  Juries,  22. 

Plaintiff  bound  by.    See  Interest,  1. 

Place  of  business.     See  Intoxicating  Liquors,  8. 

Minor  remaining  in  saloon.    See  Intoarioating  LiquorSy  4«  6. 

Liability  covered  by  written  instrument.    See  Umitation,  1. 

Not  presenting  new  cause  of  action.    See  Limitation^  7. 

Vol.  LI.  Civil— 45. 
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Joinder  of  husband  and  wife.    Sea  Mi9fomder,  i. 

Contributory  negligence.    See  NtgUgtnee,  Si, 

Bight  of  wife  to  eue.    See  Farent  and  Ckildf  $;  Portim,  /• 

Hearsay  statements.    See  Practice  in  Trial  Ooim%  5. 

Denied  by  plaintiif.    See  Rweivern,  S. 

Insolvency  of  partnership.    See  Reeeivare,  8. 

Amendment  of.    See  Raiaivare,  10, 

Parol  gift.    See  BtatuU  of  Fraud;  S. 

Improvements  in  good  faith.    See  Traepata  to  Trp  Title^  S,  5,  6. 

To  establish  trust.    See  TruaU,  i. 

1.  A  nlaintiff  suine  as  ijuardiaa  need  not  prove  his  appointment  aa  such  un- 

less the  fact  is  denied  by  proper  plea  by  the  defendant  Kaaek  v.  Stan- 
ton, 496. 

2.  The  plaintiff,  a  married  woman,  sued  to  recover  damages  for  personal  in- 

juries to  her  minor  son;  she  alleged  that  she  was  a  widow;  the  de- 
fendant filed  a  general  denial,  and  specially  plead  that  plaintiff  was  a 
married  woman.  Held,  that  plaintiff  was  required  to  uiow  her  right 
to  maintain  the  suit.  It  was  not  necessary  that  defendant  should  file  a 
plea  in  abatement,  in  due  order  of  pleading  and  under  oath.  HOUhoro 
Cotton  MilU  V.  King,  618. 

3.  An  amended  pleading  takes  the  plMe  of  the  original  pleading,  and  matters 

in  the  latter  not  repeated  in  the  amendment  will  be  regarded  as  waived. 
Rivera  v.  Campbell,  104. 

4.  Plaintiff  suinji;  on  allegation  of  an  agreed  prioe  for  his  services  can  not 

recover,  without  proof  of  such  agreement,  for  their  reasonable  value; 
but  see  findings  of  trial  court  had  to  show  agreement  as  to  compen- 
sation.   Peach  River  Lumh,  Co,  v.  Montgomery,  487. 
6.  A  discharge  in  bankruptcyy  to  be  available  as  a  defense  in  a  suit  for  debt, 
must  be  plead  and  proved.    Stone  v.  Schneider-Davie  Co,,  617. 

6.  In  an  action  by  a  land  agent  for  commissions  on  an  alleged  sale  of  land, 

it  was  permissible  for  the  defendant  under  a  general  denial  to  prove 
by  the  plaintiff  that  no  sale  of  the  land  was  ever  in  fact  consummated. 
Runck  9.  Dimmiek,  214. 

7.  In  a  suit  for  damages  for  an  assault  and  battery,  the  defendant  may 

prove  under  a  general  denial  either  that  no  injuries  were  inflicted,  or 
that  the  injuries  proven  by  the  plaintiff  resulted  from  some  other  cause 
than  the  assault.    Fielder  v.  St.  Louie  B,  d  M,  Ry.  Co,,  244. 

8.  Allegations  in  a  bill  of  review  to  set  aside  a  partition  judgment  entered 

in  the  trial  court  in  pursuance  of  a  decree  by  consent  in  the  Court 
of  Civil  Appeals,  held  too  meager  and  obscure  to  show  want  of  juris- 
'diction  over  the  complaininff  parties  to  rmder  such  consent  decree,  if 
intended  for  that  purpose.    Liee  v,  Britieh-Am,  Mort,  Co,,  272. 

9.  When  a  defendant  takes  no  exception  to  a  petition  because  not  sufllciently 

specific  in  its  allesations,  and  makes  no  objection  to  the  admission  of 
evidence  under  said  allegations,  he  can  not»  on  appeal,  object  to  the 
charge  of  the  court  submitting  the  issue  on  the  ground  that  it  was 
not  raised  by  the  pleading.    Bateman  v,  Hipp,  406. 

10.  A  distinct  allegation  of  the  age  of  an  injured  party  is  not  necessary  to 

admit  proof  of  his  age,  probable  life  expectancy,  future  earnings,  etc., 
when  it  is  alleged  that  tne  injury  ia  permanent.  St,  Louie  8,  W.  Ry. 
Co,  V,  Oarher,  71. 

11.  Overruling  an  exception  to  a  particular  paragraph  of  an  answer,  even 

though  the  exception  is  well  taken,  is  proper  when  the  defect  in  the 
particular  paragraph  referred  to  in  the  exception  is  cured  by  the  alle- 
gations of  another  paragraph.    Walker  v,  Texae  d  N,  O,  R,  Co,,  392. 

12.  In  a  suit  for  personal  injuries,  it  is  reversible  error  for  the  trial  court  to 

charge  upon  and  authoriae  a  recovery  for  future  pain,  either  mental  or 
physical,  in  the  absence  of  pleading  alleging  the  same.  Houeton  d  T. 
C,  R.  Co,  V,  Lindeey,  68. 

13.  Facts  proved  but  not  alleged  can  not  be  made  the  basis  for  a  judgment 

In  a  suit  to  take  an  estate  out  of  the  hands  of  trustees  named  in  a 
will,  and  partition  the  same  among  the  devisees,  pleadinj^  considered, 
and  held  insufficient  to  warrant  a  judgment  in  favor  of  plaintiffs  on  the 
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ground  that  there  had  been  unreasonable  delay  on  the  part  of  the 
trustees  in  making  partition,  such  ground  ior  xne  action  of  the  court 
not  having  been  afieged.    Doom  v,  Davis,  491* 

Plumben. 

Licensing  by  city.    See  City  Ordinance,  U 

Powen. 

To  sdl  on  credit.    See  Agency,  8. 
To  convey  land.    See  Deede,  S-11, 
To  release  lien.    See  Eweoutore,  2. 
Of  executor  to  sell.    See  WiUs,  10. 

PXAOti06« 

Rulings  on  this  general  subject  will  be  found  arranged  under  more  specific 
heads.  See  Amendment,  1,  2;  Amount  in  Controversy,  1;  Appeal,  1-4; 
Appearance,  1;  Argument  of  Counsel,  1,  2;  Assignment  of  Error,  i-5; 
BiUs  of  Exception,  IS;  Briefs,  IS;  Citation,  1,  2;  Continuance,  1,  2; 
Costs,  1;  Disclaimer,  1;  Injunction,  1-11;  Practice  in  Trial  Court,  IS; 
Practice  on  Appeal,  1-18;  Receivers,  1-12;  Statement  of  Facts,  1,  2. 

Praetioe  la  Trial  Court. 

Process  and  return.    See  Citation,  1,  2. 
Amendment  on  eve  of  trial.    See  Continuance,  1. 
Dilif^ence  to  obtain  testimony.    See  Continuance,  2. 
Motion  to  retax  costs.    See  Costs,  1, 
Disclaimer  after  judgment.    See  Disclaimer,  i. 
Order  of  proof.    See  Evidence,  26, 
Perpetuating  injunction.    See  Injunction,  7. 
Apjpeal  without  supersedeas.    See  Injunction,  8. 
Failure  to  demur.    See  Injunction,  9. 
Issues  concluded  by  judgment.    See  Judgments,  2. 
Appointment  of  receivers.    See  Receivers,  1-12, 
Official  stenographers.    See  Statement  of  Facts,  1,  2. 

1.  An  assignment  of  error  not  specified  or  relied  upon  in  the  motion  for  new 

trial  will  not  be  considered  on  appeal.  Tewas  Mew,  Ry.  Co,  v.  Trijerina, 
100. 

2.  When  a  case  is  submitted  upon  special  issues  it  is  proper  for  the  trial  court 

to  refuse  to  submit  an  issue  which  is  not  involved  in  the  law  of  the 

case.    Sullivan  v.  Fant,  8. 
8.  When  a  case  is  submitted  upon  special  issues  it  is  proper  for  the  trial  court 

to  refuse  a  charge  calling  for  a  general  verdict.    Id, 
4.  When  a  case  is  tried  upon  special  Issues  the  court  may  make  a  finding 

from  the  testimony  to  supply  a  finding  upon  a  material  issue  which 

was  not  submitted  to  the  }ury.    Id. 
6,  Hearsay  statements  of  third  parties  when  not  admissible  in  evidence  should 

not  be  read  to  the  jury  as  allegations  in  a  petition,  nor  should  the 

jury  be  permitted  to  take  such  pleading  with  them  in  their  retirement. 

Reinsch  v,  Naylon,  45. 

Pntotioe  on  AppeA 

Presentation  of  case.    See  Brief Si,  IS, 
Reviewing  discretion  of  trial  court.    See  Evidence,  7. 
Points  not  raised  on  trial.    See  Injunction,  4,  10, 
Charge  requested  after  retirement.    See  Instructions  to  Juries,  27. 
Failure  to  dispose  of  issue.    See  Judgment,  1, 
Effect  of  reversal.    See  Judgment,  2, 
Failure  to  demur.    See  Pleading,  9, 
Motion  for  new  trial.    See  Practice  in  Trial  Court,  1. 
Failure  to  except.    See  Receivers,  7. 
Official  stenographers.    See  Statement  of  Facts,  1,  2, 
1.  An  Appellate  Court  can  not  accept  an  agreement  in  the  briefs  of  the  par- 
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ties  as  a  sulwtitute  for  what  the  law  requires  to  be  shown  in  the  tran- 
script.   MorrtB  V,  Bmiih,  357. 

2.  A  statement  of  facts  regularly  agreed  to  and  certified  by  the  trial  judge 
can  not  be  supplemented,  contradicted  or  modified  on  appeal  by  the 
stenographer's  notes  of  the  evidence  taken  on  the  trial,  even  though 
both  parties  admit  the  correctness  of  the  notes  and  consent  that  they 
might  be  considered  by  the  Appellate  Court.  Mwouri,  K.  d  T,  Rjf,  Co. 
V.  word,  207. 

8.  It  seems  that  when  a  conflict  exists  between  a  statement  of  facts  on  appeal 
and  an  explanation  attached  to  a  bill  of  exception  by  the  trial  judge,  the 
statement  of  facts  will  prevail.  Btephenaville  N.  d  £f.  T.  Ry.  Co.  v. 
if  oore,  205. 

4*  A  motion  to  strike  out  a  statement  of  facts  on  appeal  will  be  overruled 
without  reference  to  the  merits  of  the  motion  when  the  judgment  of  the 
Appellate  Court  is  based  upon  findings  of  fact  by  the  trial  court  in- 
oorporated  in  the  record,  and  the  judgment  of  the  court  would  be  the 
same  whether  the  motion  was  sustauied  or  overruled.  MeLendon  v. 
Bump<u9,  686. 

6.  Questions  concerning  the  sufficiency  of  evidence  are  not  considered  in  the 

absence  of  a  proper  statement  of  facts,  a  copy  instead  of  the  oriflpnal 
being  sent  up  in  disregard  of  the  law.  (Act  of  May  25,  1007,  Laws 
30th  Leg.,  1st  Called  Session,  p.  509.)  BedUand  Fruit  Co.  v.  Sargent^ 
620. 
0.  In  the  absence  of  a  statement  of  facts,  errors  assigned  to  the  giving  and 
refusal  of  charges  and  the  admission  or  exclusion  of  evidence  can  not 
usually  be  considered  on  appeal.  But  where  the  excluded  evidence  ap- 
pears material  and  relevant  to  the  issues  under  anjr  probable  state  of 
the  testimony,  and  where  the  ground  of  objection  is  one  that  is  not 
tenable,  an  exception  is  recognized  and  allowed.  An  assignment  of 
error  based  upon  the  exclusion  of  evidence  considered,  and  held  to  come 
within  the  exception.    Ivy  v.  Ivy,  397. 

7.  A  statement  of  facts  which  does  not  appear  to  have  been  filed  by  the  clerk 

of  the  trial  court  will  not  be  considered  on  appeal,  and  in  passing  on 
the  judgment  appealed  from  the  only  question  which  can  be  considered 
by  the  Appellate  Court  is  whether  or  not  the  judgment  was  such  a  one 
as  could  have  been  rendered  under  the  pleadings.  ThomoB  v.  Matthews, 
804. 

8.  A  cross  assignment  by  an  appellee  will  not  be  considered  when  it  has  not 

been  filed  in  the  trial  court  or  sudi  filinff  been  waived  and  whoi  the 
matter  presented  by  it  is  not  fundamental  error.    Bullivan  v.  Fant,  8. 
0.  The  failure  of  the  trial  judge  to  file  his  conclusion  of  fact  is  not  cause  for 
reversal  when  there  is  a  statement  of  facts  in  the  record.    Id. 

10.  The  verdict  and  judgment  can  not  be  attacked  on  appeal  because  against 

the  preponderance  of  evidence  unless  the  point  was  made  in  the  court 
below  on  motion  for  new  trial.  Miawuri,  K.  d  T.  Ry.  Co.  of  Teatas  v. 
Houw,  603. 

11.  On  appeal  it  is  too  late  to  raise  the  question  for  the  first  time  that  a 

compromise  of  a  debt  was  without  consideration,  or  that  the  attorney 
making  the  compromise  was  without  authority  to  do  so.  Rivera  v. 
Campbell,  104. 

12.  Where  an  appellee  makes  no  complaint  in  the  trial  court  of  the  judgment 

rendered  against  him,  the  Appellate  Court  will  not  consider  a  mere 
request  in  his  brief  that  the  judgment  be  reformed  in  his  favor.  Haynea 
V.  Tewas  d  N.  O.  R.  Co.,  50. 

13.  When  a  finding  of  fact  by  a  trial  judf;e  is  of  doubtful  meaning,  such  mean- 

ing or  construction  will  be  given  it  as  will  support  the  judgment  ren- 
dered thereon.    Neill  v.  Kleiber,  563. 

14.  In  the  absence  of  a  proper  assignment  of  error  showing  why  such  a  charge 

was  error,  the  presumption  will  be  indulged  that  the  pleading  and  evi- 
dence authorizea  the  trial  court  to  give  a  peremptory  charge  for  a  party 
to  the  suit,  and  errors  of  procedure  committed  during  the  trial  will  not 
be  cause  for  reversal  of  the  judgment  Walker  v.  Texas  d  N.  O.  R.  Co., 
391. 
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16.  Where,  in  a  suit  against  a  railroad  oomnan^  for  damages  for  personal  in- 
juries,  the  company  interposes  several  distinct  defenses,  and  the  court 
gives  a  peremptory  charse  for  the  defendant,  if  the  evidence  upon  any 
one  of  the  defenses  justified  such  a  charge,  the  judgment  should  not  be 
reversed;  and  the  burden  is  upon  the  appellant  to  show  by  proper  as- 
signment that  such  a  charge  was  not  justified  by  the  evidence  upon  any 
of  the  issues.    Id, 

16.  The  hearing  and  consideration  of  exceptions  to  pleading  when  such  excep- 

tions were  filed  out  of  due  order,  is  harmless  error  when  it  appears  that 
the  exceptions  were  all  overruled.    Id, 

17.  Alleged  errors  in  refusing  a  new  trial  on  account  of  surprise  and  newly  dis- 

covered evidence  it  is  not  necessary  to  dispose  of  when  the  case  is  re- 
versed on  other  grounds,    Taylor  v.  Read,  600. 

18.  Where  the  evidence  upon  a  trial  is  sharply  oonflictinff  the  admission  of 

improper  testimony  upon  a  material  issue  will  be  deemed  prejudicial, 
unless  the  contrary  appears.  In  a  suit  af^inst  a  railway  compaiiv  for 
damages  for  an  assault  and  battery  committed  by  defendant's  employes, 
the  defense  being  that  plaintiff's  injuries  resulted  from  alcoholism  and 
not  from  the  assault,  admission  of  evidence  as  to  an  isolated  instance 
of  intoxication  three  or  four  months  prior  to  the  assault,  and  hearsay 
testimony  of  intoxication,  considered,  and  held  reversible  error,  in  view 
of  the  sharp  conflict  in  the  evidence.  Fielder  v,  Bt.  Lcuie,  B,  d  M,  Ry, 
Co.,  244. 

Pr6f1l]liptiO]L 

Of  negligence  from  derailment.    See  NegUgenoe,  21, 
In  support  of  judgment.    See  Practice  on  Appeal,  H, 

Prlnoipal  and  Agent. 

Signature  of  principal  to  bond.    See  Bonde,  1,    See  also  Agency,  1-12, 

PrlTlleged  Conununioation. 

Between  attorney  and  client.    See  Evidence,  23, 

Prohibitioii. 

Under  local  option  law.    See  Eleoiione,  1-3, 

Proximate  Cause. 

Intervening  agency.    See  Negligence,  4, 
Escape  of  niel  oil.    See  Negligence,  2. 
Failure  to  discover  peril.    See  Negligence,  ii« 
Charge  upon.    See  Negligence,  H,  15. 
Concurring  cause.    See  Negligence,  SI, 

Publio  Xiandi. 

Sale  and  lease  of.    See  School  Land,  1''12* 

Quo  Warranto. 

Existence  of  municipality.    See  Municipal  Oorporaiione,  8,  i,  5. 

Quantum  Xerult. 

Becovery  upon.    See  Ineiruoiions  to  Juries,  22 j  Pleading,  i. 

Question  of  7aot. 

Execution  of  instrument.    See  Deeds,  1, 

Defect  in  coupling  apparatus.    See  Master  and  Servant,  4. 

Violation  of  rules.    See  Master  and  Servant,  5,  7. 

Dangers  incident  to  employment.    See  Master  and  Servant,  12. 
Bisks  assumed.    See  Master  and  Servant,  H. 
Leaving  carriage  in  street.    See  Negligence,  5, 
Proving  contributory  negligence.    See  Negligence,  i7. 
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HarmleBfl  error  in  charge.    See  MMter  and  Bervani,  8. 
Risk  assumed  as  matter  of  law.    See  Maater  amd  Servamit  10, 
Liability  irrespective  of  negligence.    See  Master  and  aervami,  IB* 
Peremptory  instruction  warranted.    See  Maater  and  Servant,  18. 
Illegal  rate  of  speed.    See  Negligence^  90. 

Ballwayi. 

Denunciation  of.    See  Argument  of  Ooune^,  1. 

Liabilities  as  carriers.    See  Carriere  of  Oooda,  l-tS;  Oarriert  of  Paaeea 

gere,  1-^. 
Liability  for  loss  of  market.    See  Damages,  2,  5. 
Amount  claimed  in  petition.    See  Damages,  4, 
Recovery  for  mental  suffering.    See  Damages,  6,  $• 
For  physical  pain.    See  Damages,  7. 
Diminished  earning  capacity.    See  Damages,  8-11. 
Injuries  not  allegra.    See  Damages,  It. 
Double  recovery.    See  Damages,  IS. 
Recovery  for  death.    See  Damages,  16. 
Consideration  of  contract.    See  Evidenee,  11, 
Charge  on  damages.    See  Instrtustions  to  Juries,  16, 
Ignoring  defense.    See  Instructions  to  Juries,  11, 
Stable  cars.    See  Instructions  to  Juries,  25. 
Rough  handling  of  stock.    See  Instructions  to  Juries,  26. 
Independent  contractors.    See  Master  and  Servant,  1,  2. 
Risks  assumed  by  servant.    See  Master  and  Servant,  S,  S-1,  9,  12-14, 
Coupling  apparatus.    See  Master  and  Servant,  4. 
Violation  of  rule.    See  Master  and  Servant,  $-8. 
Contributory  negligence  of  employe.    See  Master  and  Servant,  5-8. 
Coupling  moving  cars.    See  Master  and  Servant,  1,  8. 
Cuttine  iron  rail.    See  Mast^  and  Servant,  12-H, 
Duty  dependent  upon  relation.    See  'Segligence,  1. 
Escape  of  fuel  oil.    See  Negligence,  2,  3,  4. 
Boy  climbing  on  moving  car.     Seis  Negligence,  1-0. 
Contributory  negligence  of  minor.    See  Negligence,  10, 
Flying  switch.    See  Negligence,  11,  24. 
Use  of  track  as  highway.    See  Negligence,  12. 
Boarding  moving  train.    See  Negligence,  lS-^15, 
Alighting  from  moving  train.    See  Negligence,  16. 
Horse  alarmed  at  crossing.     See  Negligence,  11-20, 
Construction  of  crossing.    See  Negligence,  18-20. 
Presumption  from  derailment.    See  Negligence,  21, 
Burden  of  proof.    See  Negligence,  22. 
Definition  of  contributory  negligence.    See  Negligence,  28, 
Care  in  case  of  discovered  peril.    See  Negligence,  25,  26,  29, 
Foreign  law.    See  Negligence,  21, 
Violation  of  city  ordinance.    See  Negligence,  SO. 
Frightening  team.    See  Negligence,  SI. 
Injunction  against  freight  rates.    See  Railroad  Commission,  1,  2. 

1.  In  a  suit  for  damage  to  adjacent  property  by  the  building  of  a  spur  track 

upon  a  portion  of  a  street,  the  damage  to  the  property  can  be  offset 
only  by  such  benefits  to  the  property  as  accrued  from  the  building  of 
the  spur  track.  Such  enhanced  value  to  the  property  as  aroee  from 
building  the  railroad  into  the  town,  or  from  the  location  of  the  depot 
near  plaintiff's  property,  belonged  to  the  plaintiff  in  common  with  the 
general  public,  and  could  not  be  taken  away  without  compensation. 
Eastern  Tea.  R.  Co.  v.  Eddings,  166. 

2.  Conclusions  of  the  trial  court  (from  findings  of  fact  held  to  be  supported 

by  the  testimony)  that  the  differential,  or  added  freight  rate  between 
Galveston  and  inland  points  over  the  rate  between  Houston  and  the 
same  points,  prescribed  by  various  orders  of  the  Railroad  Commission, 
was,  as  applied  to  rates  to  and  from  points  on  the  St  Louis,  Browns- 
ville k  Mexico  Railway,  an  unjust  and  unlawful  discrimination  against 
Galveston  and  its  shippers  and  an  undue  and  unreasonable  advantage 
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to  Houston,  such  as  is  prohibited  by  article  4574,  Rey  Stata.,  are  sus- 
tained, the  distances  hy  rail  from  all  points  on  said  line  being  prac- 
tically no  greater  to  QalTeston  than  to  Houston,  and  on  mvch  of  the 
line  less.    Railroad  Commission  v.  Qalveston  Ohamb.  of  OommercSf  476. 

3.  It  was  not  the  intention  of  the  L^slature  to  confer  upon  the  Railroad 

Commission  the  power  to  so  reguute  freight  rates  as  to  deprive  one  lo- 
cality of  the  natural  adyantases  possessed  by  it  over  a  rival  commercial 
point,  with  a  view  to  equalising  conditions.    Id* 

4.  The  fact  that  rates  from  inland  points  to  Galveston,  via  Houston,  may  be, 

on  the  whole,  fixed  with  justice  to  Qalveston  on  the  basis  of  the  dif- 
ferential, does  not  justify  the  application  of  the  same  differential  to 
traffic  passing  directly  to  Qalveston  from  points  equally  or  less  distant 
therefrom  than  from  Houston,  and  it  was  not  necessary,  in  order  to 
show  undue  preference  in  the  particular  rate,  to  attack  the  schedules 
and  rates  of  the  Commission  in  their  entirety.  Id, 
6.  The  application  of  the  diff'erential  to  a  certain  line  of  railway  may  affect 
the  interest  of  inland  shippers  on  that  line,  as  well  as  those  of  the  two 
cities  concerned,  and  such  shippers  could  properly  be  parties  to  a  pro- 
ceeding attacking  in  court  the  rates  fixed  by  the  Commission.    Id* 

Ballroad  Commiiiion. 

Discrimination  in  freight  rates.    See  RaUwoffs,  9,  S» 
Attacking  rates  fixed  by.    See  RaHtoays,  4« 
Parties  to  suit  against.    See  Baihoa^,  5. 

1.  The  rule  that  a  general  demurrer  admi^  the  truth  of  the  facts  pleaded 

by  plaintiff,  and  where  it  is  overruled  and  defendant^  having  no  other 
answer,  declines  to  amend,  judgment  should  be  rendered  for  plaintiff, 
applies  in  suits  to  enjoin  the  Railroad  Commission  from  putting  into 
force  an  order  alleged  to  be  unreasonable  and  unjust.  The  law  making 
the  rulings  of  the  Commission  prima  facie  correct  does  not  affect  this 
rule  of  procedure.  Railroad  Commission  v.  Qalvesion,  H,  d  8.  A,  R.  Co,, 
447. 

2.  Under  article  4580,  Revised  Statutes,  as  amended  by  the  Act  of  April, 

1903  (Laws,  28th  Leg.,  p.  183),  the  Railroad  Commission  has  power  to 
require,  if  the  circumstances  and  the  public  need  demand  it,  that  a  rail- 
way company  operate  more  than  one  passenger  train  daily  each  way 
over  its  line  of  road.    Id, 

BatlfioatiOB. 

Of  acts  of  agent.    See  Apenoy,  1, 

Of  oral  contract.    See  Carriers  of  Chads,  H, 

Of  employment  of  guard.    See  Comtninrionenf  Oourts,  9» 

XeoeiTers. 

For  defunct  corporatioB.    See  MMmkjipal  CorporationSf  5. 

1.  A  receivership  is  not  a  purely  equitable  remedy  under  the  laws  of  this 

State.  In  certain  cases  the  right  is  given  by  statute,  and  in  such  cases 
it  is  a  legal  right  and  may  he  exercised  even  though  the  party  has  a 
remedy  by  sequestration.  The  remedy  by  seauestration  is  not  exclu- 
sive. Where  the  remedy  b^  sequestration  or  injunction  is  not  as  full 
and  complete  as  that  furnished  by  the  appointment  of  a  receiver,  the 
courts  have  authority  to  make  siich  appointment.    Shaw  v,  Shaw,  55. 

2.  In  a  suit  by  a  wife  against  her  husband  for  a  judgment  fixing  her  separate 

interest  in  certain  property  and  for  divorce,  pleading  considered,  and 
held  sufficient  to  warrant  the  trial  court  in  appointing  a  receiver  of  the 
property  In  controversy.  Id, 
8.  The  fact  that  the  defendant  denies  under  oath  all  the  allegations  of  the 
plaintiff  in  an  application  for  a  receiver  is  not  always  sufficient  to  pre- 
vent the  appointment.  Where  the  record  showed  that  the  defendant  had 
disregarded  orders  of  the  court  previously  made  in  the  case,  the  court 
was  authorized  to  appoint  a  receiver  solely  upon  the  affidavit  of  the 
plaintiff,  notwithstanding  the  defendant  denied  under  oath  the  allega- 
tions of  plaintiff's  petition.    Id, 


4.  Where  rental  contraeta  have  been  made  by  b  reeelver  nnder  orders  of  the 

oonrt   ther   should   be   respected   knd   protected   npcm   Nrrender  of  tba 

Koperty  in  eontrorersr  to  the  defendant  in  the  suit  upon  snpenedeai 
Dd  pending  an  appeal.    Id, 

B.  When  a  receiTcr  is  diBcharged  upon  request  of  the  part;  at  whose  initiiKe 
be  waa  appointed,  the  cost  of  the  receiTership  should  be  charged  agaimt 
tiie  party  securing  the  appointment.    Id. 

0.  When  ■  8tat«  Court  has  acquired  jurisdiction  of  the  affairs  of  a  solvtnt 
partnerahip  by  the  appointment  of  a  receiver  it  baa  tne  right  to  retsia 
sncb  jurisdiction  although  a  receiver  in  bankruptcy  has  b^n  appoiutnl 
by  a  Federal  Court  upon  a  petition  by  one  of  the  partners,  and  this, 
tnoueh  the  petition  in  the  State  Court  for  the  appointment  of  a  receiver 
was  Imperfect  and  waa  amended  subsequent  to  the  appointment  of  the 
receiver  by  the  Bankrupt  Court.    Bottthieell  v.  Churek,  647. 

7.  Where  one  of  the  defendant!  in  an  application  lor  the  appointment  of  a 
reeeiver  for  a  partnership,  makes  no  objection  to  the  ruling  of  the  trisl 
court  refusing  to  allow  a  receiver  in  bankruptcy  to  intervene  in  audi 
proceeding,  such  defendant  will  not  be  heard  to  complain  of  said  ruling 
on  appeal.    Id. 

5.  It  is  not  necMsan  to  allege  the  insolvency  of  a  partnership  to  obtain  the 

appointment  of  a  receiver  for  the  same.  Where,  because  of  diugree- 
menta  among  the  partners  and  the  pressing  of  creditors,  a  partner 
agreed  to  the  appointment  of  a  receiver  in  order  to  prevent  a  waste  of 
partnership  assebi,  such  partner  will  not  be  heard  afterwarilB  to  objfct 
(o  the  receiverahip  and  move  that  it  be  vacated.  Id. 
9.  Where  partners  agree  that  an  application  may  be  made  by  <me  of  tbdr 
number  for  the  appointment  of  a  receiver  to  take  charge  of  the  part- 
nerahip bnaineaa,  citation  or  notice  of  the  hearing  of  the  application  is 
not  necessary.    Id. 

10.  Where  an  original  applisation  for  the  appointment  of  a  receiver  is  defec- 

tive, but,  upon  the  Bearing  of  a  motion  to  vacate  an  appointment  made 
thereunder,  a  trial  amendment  is  filed  curing  the  defects  in  the  original 
application,  a  refusal  of  the  court,  after  hearing  the  evidence,  to  set 
aside  tbe  original  order  of  appointment,  would  in  effect  be  a  reappoint- 
ment of  tbe  receiver.    Id. 

11.  irnder  the  proviaiona  of  article  1483,  Revised  Statutes,  a  receiver,  having 

possession  of  mortgaged  property,  may  be  joined  in  a  suit  by  the  mort- 
gagee against  the  mortgagor,  to  establish  the  debt  and  foreclose  the 
tDortgage,  in  a  county  other  than  that  in  which  the  receivership  suit 
is  pending,  and  this  without  leave  of  the  court  appointing  the  receiTei. 


luc  the  mortgaged  proper^  can  not  be  taken  out  of  the  poaaeasion  o: 

--' — '   -'  "»  receiver  without  the  penr'~- —   ''  "-   ' '-'^— 

>.  Oarpenter,  It«o«iver,  191. 


control  of  the  receiver  without  the  permission  of  the  court  appointing 


IS.  When  a  receiver  procures  the  isananee  of  an  injunction  he  should  be  n- 

8 aired  to  give  a  bond.    Tbe  statute  is  mandatory,  and  makes  no  ezeep- 
ion  in  favor  of  reoeivera.    Id. 


f  tbe  demand  sought  to  be  adjudicated  by  the  defendant  be  n 
y  connected  with  and  incident  to  the  suit  brought  by  the  plain- 
is  a  proper  matter  of  cross-action,  whether  liquidated  or  unliq- 
1.     Bateman  v.  Bipp,  406. 

i  to  recover  title  and  poeaession  of  a  number  of  mules,  it  wu 
aible  under  our  statute  for  the  defendant  to  plead  in  reeonven- 
ir  damages  upon  the  ground  that  he  was  induced  by  the  plaintiB 
'  tbe  mules  mm  him  by  the  promise  of  the  plaintiff  to  let  de- 
t  a  certain  grading  contract  in  which  tbe  mulea  could  be  proflt- 
Md,  and  that  thereafter  the  plaintiff  refused  to  allow  defeodaat  to 
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Heoonventlon — Continued. 

perform  the  contract,  and  brought  this  suit  for  the  poBseesion  of  the 
mules.  The  fact  that  the  suit  waa  brought  to  recover  poaaeBaion  of 
the  apecific  property  instead  of  for  the  value  of  the  proper^,  could 
not  i^ect  defendant'a  right  to  plead  his  damages  in  reconvention,    l<k 

Seeordf. 

Destroyed  by  fire.    See  Effidenoe,  €• 

Beoord  of  Title. 

Acknowledgment  for  registration.    See  Adhnmoledgmenif  IS. 
Transfer  of  land  certificate.    See  Innocent  Purohaeer,  2,  3. 

1.  Article  4641,  Revised  Statutes,  providing  for  the  registration  of  oontraota 

relating  to  real  estate  in  unorganized  counties  in  the  counties  to  which 
they  are  attached  for  judicial  purposes,  does  not  apply  to  chattd  mort- 
gages nor  regulate  their  registration.  Firat  NatL  Bk.  of  Portales,  N, 
If.,  V.  McElroy,  284. 

2.  An  Act  of  the  Legislature  attaching  an  unorganized  county  to  an  organized 

one  for  judicial  purposes  does  not  cover  the  matter  of  record  of  title 
in  such  unorganized  county.    Id. 

8.  The  Act  of  August  21,  1876  (Laws,  15th  Leg.,  sec  6,  p.  242),  attaching 
the  unorganized  county  of  Terry,  thereby  created,  to  Young  County 
"for  judicial,  surveying  and  all  other  purposes,"  authorized,  as  one  of 
the  purposes  of  such  attachment,  instruments  relating  to  property  in 
Terry  County,  including  chattel  mortgages,  to  be  registered  in  Young 
County;  and  it  was  not  repealed  by  subsequent  legislation  attaching 
Terry,  for  other  purposes,  to  other  organized  counties  and  repealing  all 
laws  in  conflict,  such  as  the  Acts  of  1889,  1801,  1897  and  1901,  atietch- 
ing  Terry  to  Martin  Cotmty  for  judicial  purposes.  The  registration 
in  Martin  County  of  a  chattel  mortgage  on  property  situat^  in  and 
executed  by  a  resident  of  Terry  County  was  unauthorized  by  law,  and 
was  not  constructive  notice  thereof  to  a  subsequent  mortgagee.    Id. 

4.  Where  a  chattel  mortgage  is  accompanied  by  change  of  possession  of  the 
property,  a  subsequent  mortgagee  whose  instniment  was  registered 
while  possession  was  so  held  by  the  first  took  subject  to  his  rights, 
though  the  first  mortgage  was  not  registered  as  required  by  law.    Id. 

Bef  ormation  of  Initniment. 

Necessary  allegations.    See  Trust,  1, 

Begistration. 

Of  mortgages.    See  Record  of  Title,  1-4, 
Of  ships.    See  Tarnation,  1,  t. 

Baleaie* 

For  damages  for  personal  injury.     See  Contract,  16. 
Of  lien  by  executor.     See  Executors ,  2, 
Res  ad  judicata.     See  Judgment ,  6. 
By  new  mortgage.    See  Mortgages,  1. 

Benti. 

In  addition  to  improvements.    See  Trespass  to  Try  Title,  Z. 

Bepeal. 

Of  special  bv  general  act.    See  Intoaicating  Liquors,  11,  It, 
By  implication.    See  Municipal  Corporation^  2, 

Beplery. 

Judgment  for  value  of  property.    See  Sequestration,  1,  2. 

Beputatioa. 

For  truth  and  veracity.     See  Witness,  l-/i. 
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Bes  Adjudloata, 

Issues  in  former  suit.    See  Judgment,  6, 
Custody  of  minor.    See  Minora,  i. 

BeielssloA, 

Return  of  consideration.    See  Tender,  1, 

For  false  representations.    See  Vendor  and  Purchaser,  4,  5. 

Bet  Oeftae. 

Statements  of  third  persons.    See  Svidenoe,  t, 

Besnlting  Tmtt 

Purchase  with  trust  funds.    See  TruBie,  0. 

BerersaL 

Effect  on  issues.    See  Judgment,  B. 

Berooatloiu 

Of  authority  to  selL    See  Agency,  11;  In§tructione  to  Juriee,  7. 

HalfWi 

On  credit.    See  Agency,  S. 

Agent's  duty  to  principal.    See  Agency,  6, 

Departure  from  authori^.    See  Agency,  9. 

Right  to  commissions.    Bee  Agency,  10, 

Revocation  of  authority.     See  Agency,  11. 

For  whom  agent  acted.    See  Agency,  12. 

By  sunriving  wife.    See  Community  Property,  i. 

By  sheriff.    See  Evidence,  6. 

Under  execution.    See  Eoecutione,  1,  2. 

Restriction  of  competition.    See  Jlleg<U  Contract,  8, 

Violation  of  bond.     See  Intoxicating  Liquors,  S-10. 

By  guardian.    See  Judge,  2. 

Of  public  land.    See  School  Land,  1-7. 

Of  land  by  parol.    See  Statute  of  Frauds,  1,  2,  7. 

Rescission  of.    See  Tender,  1. 

Marketable  title.    See  Vendor  and  Purchaser,  1,  2. 

Specific  performance.    See  Vendor  and  Purchaser,  $. 

False  representations.     See  Fetulor  and  Purchaser,  4,  5. 

1.  In  an  action  b^  a  land  agent  for  commission  upon  a  sale  of  land,  contract 

of  sale  considered,  and  held  to  constitute  only  an  option  on  the  part 
of  the  buyer  either  to  consummate  the  purchase  or  forfeit  the  earnest 
money,  and  the  buyer  having  elected  to  forfeit  the  earnest  money,  the 
agent  was  entitled  to  commissions.    Runck  v.  Dimmiek,  214. 

2.  The  mere  fact  that  a  land  agent  drew  up  a  contract  of  sale  and  witnessed 

the  same  is  insufficient  to  prove  that  he  was  instrumental  in  making 
the  sale.    Id. 

Behool  Land. 

1.  The  Commissioner  of  the  General  Land  Office  has  no  authority  to  sell 

public  school  land  pending  a  valid  lease  thereon.  Buchanan  v.  Bamsley, 
253. 

2.  Public  lands  belonging  to  the  State  are  intended  primarily  for  sale,  and 

the  Commissioner  of  the  General  Land  Office  has  no  power  to  cancel  an 
existing  lease  and  immediately  thereafter  issue  a  new  lease  for  a  further 
period  of  time  merely  because  the  lessee  may  desire  such  extension.    Id. 

3.  Evidence  considered,  and  held  sufficient  to  sustain  a  finding  hy  the  trial 

court  that  the  action  of  the  Commissioner  of  the  Land  Office  in  can- 
celling a  lease  and  immediately  thereafter  Jssuing  another  lease  to  the 
assignee  of  the  first  lease  for  a  new  and  longer  term  was  void.    Id. 

4.  Where  the  State,  acting  by  and  through  its  Commissioner  ol  the  Land 

Office,  has  cancelled  a  lease  and  sold  the  land  to  a  third  party,  no  further 
action  is  necessary  to  annul  the  lease.  The  Act  of  1906  (Qea.  Laws, 
1905,  p.  35)  requiring  suit  to  be  filed  within  one  year  from  the  date 
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School 


of  the  Act  or  the  date  of  the  lease,  applies  only  to  eases  where  the 
State  has  taken  no  action  and  recognizes  the  lease  or  sale  as  valid.    Id, 

5.  Under  the  provisions  of  art.  4218,  Revised  Stats,  of  1895,  a  purchaser  of 

school  lands  is  not  required  to  make  improvements  thereon  beyond 
those  necessarily  incident  to  the  settlement  and  occupancy  required  by 
other  provisions  of  the  Act,  and  a  failure  to  make  more  extensive  im- 

Srovements  will  be  no  ground  for  forfeiture  of  the  purchaser's  right. 
IcLendan  v.  BMtnpasB,  586. 

6.  The  issue  being  whether  or  not  appellee  was  an  actual  settler  upon  school 

land  at  the  time  he  filed  his  application  to  purchase,  evidence  consid- 
ered, and  held  sufficient,  although  conflicting,  to  support  the  finding  of 
the  jury  in  his  favor.  However  humble  the  habitation  mieht  be  if  it 
is  the  home  and  only  home  of  the  settler  at  the  time  he  makes  applica- 
tion to  purchase,  he  is  an  ''actual  settler"  as  that  term  is  used  in  the 
Constitution  and  statute,  and  his  right  to  purchase  will  be  upheld. 
The  fact  that  the  wife  and  children  of  the  applicant  did  not  join  him 
in  the  occupancy  of  the  land  until  about  one  vear  after  his  application 
to  purchase  was  filed,  will  not  defeat  his  right  when  it  is  shown  that 
their  absence  was  caused  by  sickness.    Carrigan  v,  Fiieaimmona,  444. 

7.  Where  defendant  relied  upon  an  allegation  that  plaintiff,  suing  for  specific 

performance  of  a  contract  to  convey  school  land  held  by  defendant 
under  an  executory  contract  of  purchase  from  the  State,  was  not  in  a 
position  to  become  a  purchaser,  not  being  an  actual  settler,  an  allega- 
tion by  plaintiff  that  he  resided  within  a  radius  of  five  miles  from  the 
land  and  was  not  disqualified  from  becoming  a  purchaser  was  sufficient 
to  show  his  right  to  purchase,  as  against  a  general  demurrer.  Pope  v, 
Taliaferro^  217. 

Sequestration. 

1.  Where  a  number  of  mules  have  been  seized  under  sequestration  and  re- 

plevied by  the  defendant,  the  verdict  and  judgment  should  show  the 
value  of  each  animal.  In  the  absence  of  such  showing  no  judgment  can 
be  rendered  against  the  principal  and  sureties  on  the  replevy  bond. 
Bateman  v.  fltpp,  405. 

2.  The  liability  of  sureties  on  a  reple^  bond  begins  from  the  date  of  the 

bond,  hence  they  can  not  be  held  liable  for  the  use  or  hire  of  the  prop- 
erty prior  to  the  date  of  the  bond.    Id, 

Berrloe  of  Prooesa. 

Omission  of  file  number.    See  Citoiton^  i. 
Defective  return.    See  Citation,  2, 

Setoff  and  Counterclaim. 

Not  disposed  of  by  judgment.    See  Judgment9,  i. 
Incident  to  suit.    See  Reconvention,  1,  t. 

Settlement 

Of  purchaser  on  public  land.    Bee  Bohool  Land,  6,  7. 

Sheriff. 

Attendance  of  deputies  on  court.    See  Diatriot  Judge,  1;  Fees  of  Office,  1, 

Sheriff's  Sale. 

Destruction  of  records.    See  Evidence,  6. 

Ships. 

Effect  of  registration  on  situs.     See  Tawation,  1,  2, 

Signature. 

To  reservation  of  exceptions.    See  Bill  of  Ewoeption^  1, 
Of  principal  to  injunction  bond.    See  Bonde,  1, 
Clerical  error  in.    See  Deeds,  10, 
By  attorney  in  fact.    See  Deeds,  Ih 
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Situ. 

Of  ship  for  purpose  of  taxation.    See  Taeoaiion,  1,  t. 

Special  Israel. 

Submitted  without  eyidence.    See  Intiructiona  to  Juries,  20. 
Not  involved  in  case.    See  Practice  in  Trial  Court,  2. 
General  verdict  on.    See  Practice  in  Trial  Court,  S. 
Findings  to  supplement.    See  Practice  in  Trial  Court,  4- 

Speoiilo  Perf  ormanee. 

Parol  cotemporaneous  agreement.    See  Contract,  1$,  17, 
Alteration  of  instrument.    See  Contract,  20. 
Of  sale  of  public  land.    See  School  Lands,  7. 
Evidence  supporting.    See  Vendor  and  Purchaser,  S. 

1.  The  general  rule  is  that  specific  performance  of  a  contract  will  not  be  de- 

creed in  favor  of  a  plaintiff  who  is  himself  at  fault,  but  where  the  fault 
consists  in  delay  on  the  part  of  the  plaintiff  in  performing  his  part  of 
the  contract,  and  time  is  not  of  the  essence  of  the  contract,  and  the 
thing  to  be  done  by  the  plaintiff  can  be  done  as  well  at  a  later  as  an 
earlier  day  without  detriment  to  the  other  parly,  the  delay  will  not 
defeat  a  suit  for  speeific  performance,  otherwise  it  will.  Abemathy  v. 
Florence,  673. 

2.  An  attorney  who,  for  and  in  consideration  of  an  interest  in  the  land  in- 

volved, agreed  to  defend  a  suit  involving  the  title  and  possession  of  the 
same,  and  to  pay  all  fees  and  costs  attending  the  litigation,  can  not 
enforce  specific  performance  of  the  contract  after  the  litigation  is 
ended  by  offerins  to  reimburse  the  owner  of  the  land  for  the  fees  and 
costs  paid  by  him  pending  the  litigation,  when  the  exigencies  of  the 
situation  at  the  time  of  making  the  contract  were  such  as  to  make  it 
clear  that  the  purpose  of  the  contract  was  to  bind  the  attorn^  to 
defray  the  expenses  of  the  litigation  as  they  accrued,  but  which  he 
had  failed  and  refused  to  do.    Id. 

Statement  of  Vkioti. 

Not  aided  by  apeement.    See  Practice  on  Appeal,  2. 
Confiict  with  bill  of  exceptions.    See  Practice  on  Appeal,  S. 
Motion  to  strike  out.    See  Practice  on  Appeal,  4. 
Sufficiency  of  evidence.     See  Practice  on  Appeal,  6. 
Exclusion  of  evidence.    See  Practice  on  Appeal,  6. 
Not  filed.    See  Practice  on  Appeal,  7. 

1.  Since  the  taking  effect  of  the  Act  of  1007,  a  statement  of  facts  oonaisting 

of  the  stenographer's  notes  in  full,  containing  questions  and  answers, 
and  not  in  narrative  form,  will  be  stricken  out  on  motion  in  the  Ap- 
pellate Court.    Ivy  v.  Ivy,  307. 

2.  The  Act  of  1007  (Gen.  Laws,  page  600)  requires  that  a  statement  of  facts, 

after  it  has  been  prepared  by  the  official  stenographer,  must  be  agreed 
to  in  writing  by  toe  parties  and  approved  by  the  trial  judge,  or  when 
not  agreed  to  by  the  parties  must  be  approved  by  the  judge.  In  every 
instance  the  approval  of  the  judse  is  required,  and  no  statement  of 
facts  can  be  considered  without  sucn  approval.    Rivers  v.  Campbell,  103. 

Statute  of  Frauds. 

1.  In  order  for  one  daiminff  land  under  and  by  virtue  of  a  parol  gift,  to 

obtain  a  decree  in  his  favor  he  must  allege  and  prove  that  there  was  a 
parol  gift,  an  entry  by  him  into  actual,  open  possession  of  the  land, 
and  that  he  placed  on  the  land,  because  of  the  gift,  permanent  and 
valuable  improvements,  and  these  acts  must  all  have  been  done  during 
the  lifetime  of  the  donor.    Altgelt  v.  Escalera,  108. 

2.  Under  a  claim  to  land  bv  virtue  of  an  alleged  parol  eift,  evidence  consid- 

ered, and  held  insufficient  to  support  the  claim  in  tne  matter  of  posses- 
sion and  improvements.  Id. 
8.  In  an  action  to  recover  land  based  alone  upon  a  verbal  gift  of  the  same, 
an  allegation  as  to  valuable  services  rendered  by  the  donee  to  the  donor 
is  irrelevant  and  has  no  place  in  the  suit^  and  should  be  stricken  out  on 
exception.    Id, 
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4.  A  gift  by  an  insolvent  debtor  to  his  wife  oan  only  be  avoided  by  a  creditor 
prejudiced  thereby,  in  an  appropriate  proceeding  by  him.  The  donee 
takes  the  title  to  this  property  subject  to  the  demands  of  creditors. 
Bullivan  v,  Fant,  6, 

6.  An  agent  or  trustee  through  whom  a  fraudulent  gift  of  property  is  being 
effectuated  can  not,  after  accepting  the  title  for  that  purpose,  have  the 
gift  declared  void  when  the  ^eet  would  be  to  enable  him  to  hold  the 
property  for  himself.    Id, 

6.  Express  trusts  in  land  are  not  within  our  statute  of  frauds  and  can  exist 

and  can  be  proved  by  parol.    Id, 

7.  Fraud  should  be  proved  with  some  degree  of  certainty,  and  the  burden  of 

proof  is  upon  the  party  alleging  it.  Upon  an  issue  of  fraud  as  to  a 
gift  made  by  a  debtor,  evidence  oonsiderea,  and  held  to  require  a  finding 
against  the  allegation  of  fraud*    Id. 

Itatntaa. 

Conflict  with  ordinance.    See  City  Ordinanoe,  1, 

Begulation  of  saloon  limits.    See  IntooBioating  lAquora,  11-14* 

Repeal  by  implication.    See  MufUcipcU  Corporation^  2, 

•tatntes  Cited. 

(Revised  Statutes.) 

Article  26ff.    Attorneys.    Harhina  v.  Murphy  d  Bolang,  569. 

Article  368.    Amendment.    Taylor  v.  Read,  601. 

Article  386a.  Municipal  corporations.    Spurlin  v.  State,  269,  270. 

Article  419.    City  streets.    Jett  v.  Hunter,  93. 

Article  477.    Sequestration.    Bateman  v.  Hipp,  409. 

Article  624.    Conveyances.    Alt  gelt  v,  Eecalera,  110. 

Article  755.    Counterclaim.    Bateman  v.  Hipp,  408. 

Article  784.    Counties.    First  NaVl  Bk,  of  Portalea,  N.  M.,  «.  MoBlroy,  288. 

Article  1214.    Citation.    Duke  v.  Spiller,  238. 

Article  1265.    Pleadinff.    Kaack  v.  Stanton,  50. 

Articles  1271-1273.    Change  of  venue.    Robertson  d  Co,  v.  BueaeU,  261. 

Article  1465.    Receivers.    Sha/u>  v.  Shaw,  61. 

Article  1481.    Appeal  bond  b^  receiver.    Paine  v.  Carpenter,  194. 

Article  1483.    Appeal  in  receivership  case.    Paine  v.  Carpenter,  193. 

Article  1484.    Actions  against  receivers.    Paine  v.  Carpenter,  194. 

Article  1531e.  Sheriffs.    Ledhetter  v,  Dallas  County,  142. 

Article  1699.    Marriage.     Hay  worth  v,  Williams,  153. 

Article  2302.    Evidence  of  parties.    Ivy  v.  Ivy,  403;  Simon  v.  Middleton, 

643. 
Article  2312.    Acknowledgment.     Ariola   v,    Newman,    618;     Honey    v, 

Qartin,  680. 
Article  2460.    Sheriffs.    Ledhetter  v,  Dallas  County,  142. 
Article  2543.    Statute  of  frauds.    Alt  gelt  v,  Escalera,  110. 
Article  2780.    Fees  of  executors.     Thomas  v.  Matthews,  308. 
Article  2970.    Married  women.    Stroter  v.  Brackenridge,  172,  173. 
Article  2985.    Divorce.    Shaw  v.  Shaw,  61. 

Article  2989.    Injunction.     Steger  d  Sons  P.  M.  Co,  v,  MacMaster,  530. 
Articles  3188,  3189.    Trial  by  jury.    Pittman  v,  Byars,  89. 
Article  3328.    Registration   of   chattel   mortgage.     First   Natl.   Bank   of 

Portales,  N.  M.,  v.  McElroy,  287. 
Article  3384.    Local  option.     Oriffin  v.  Tucker,  524. 

Articles  3388,  3390,  3397.    Local  option  elections.     Oriffin  v.  Tucker,  526. 
Article  42181.   School  land.     McLendon  v.  Bumpass,  589. 
Article  4426.    Railway  crossings.     Temas  Cent,  B.  Co,  v.  Randall,  253. 
Articles  4560f,  4560g,  4560h.    Fellow  servants.    Walker  v,  Tewas  d  N.  O. 

R.  Co,,  395. 
Article  4574.    Discrimination.     Railroad  Comm,  v.  CMveston  Chamber  of 

Commerce,  484,  485. 
Artiele  4641.    Record  of  title.    First  Natl.  Bk.  of  Portales,  N.  M.,  v.  Mo- 

Elroy,  288. 
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Article  4900.    Sheriffs.    Ledbetter  v.  Datttu  County,  142. 
Article  4988.    Becord  of  titie.    Clark  v.  Hoover,  188. 
Article  5124.    Taxation.    BiOUvan  v.  Bitter,  604. 
Article  5278.    ImprovementB.    Honey  v.  Gartin,  688. 
Artidea  6368,  6865.    Wills.    Honey  v,  Qortin,  681. 

(Penal  Code.) 
Article  402.    Intoxicating  liquors.    DoUae  Brewery  v.  Holmeo  Broe^  616. 

(Code  Grim.  Proo.) 
Article  62.    Jaibra.   Ledbetter  v,  DaUae  County,  144. 

(Acta  of  Legialature.) 

Act  of  May,  1807.     Laws,  26th  Leg.,  p.  193.     Munidpal  oorporations. 

BpurUn  v.  Btote,  269,  270. 
Act  of  May,  1807.     Laws,  25th  Leg.,  p.  236.     City  board  of  plumbers. 

RoHneon  v.  City  of  Qolve^ton,  293,  297. 
Act  of  April  13,  1901.    Laws,  22d  Leg.,  p.  95.    Diaaolution  of  corporation. 

Citv  of  Corthage  t>.  Burton,  197. 
Act  of  March  13,  1903.    Laws,  28th  Leg.,  p.  119.    Tmsta  and  monopolies. 

Redland  Fruit  Co:  v.  Borgent,  622. 
Act  of  March  19,  1903.    Laws,  28th  Leg.,  p.  59.    Attorneys.    Horkina  v. 

Murphy  d  Bolanz,  569. 
Act  of  March  31,  1903.    Laws,  28th  Leg.,  p.  116.    Municipal  corporations. 

Bpurlin  v.  Btote,  369,  370. 
Act  of  April,  1903.    Laws,  28th  Leg.,  p.  183.    Railroad  Commission.    Rail- 
rood  Comm.  V.  Colveeton,  H.  d  B,  A.  R.  Co,,  464. 
Act  of  March  13,  1905.    Laws,  29th  Leg.,  p.  29.    Venue  against  connecting 

carriers.    Oulf,  C.  d  B,  F,  Ry.  Co.  v.  Cunningham,  376. 
Act  of  March  16,  1905.    Laws,  29th  Leg.,  p.  35.    School  land.    Limitation. 

Buchanan  v.  Bomeley,  256. 
Act  of  February  24,  1906.    Laws,  29th  Leg.,  p.  21.    Juries.    Teaxw  d  N.  O. 

R.  Co.  V.  Billar,  169. 
Act  of  April  25,  1905.    Special  Laws,  29th  Leg.,  p.  435.    Charter  of  City 

of  Beaumont.    Intoxicating  liquors.    Andrews  v.  City  of  Beaumont,  627. 
Act  of  April  18,  1907.     Laws,  30th  Leg.,  p.  258.     Intoxicating  Liquors. 

Andrews  v.  City  of  Beaumont,  626-631. 
Act  of  April  23,  1907.    Laws,  30th  Leg.,  p.  308.    Acknowledgment.    Ariola 

V,  Newman,  618. 
Act  of  April  23,  1907.    Laws,  30th  Leg.,  p.  308.    Acknowledgments.    Honey 

V.  Cfortin,  580. 
Act  of  May  16,  1907.    Laws,  30th  Leg.,  p.  459.     Taxation.     BuUivan  v. 

Bitter,  608. 
Act  of  Mav  25,  1907.    Laws,  30th  Leg.,  first  called  session,  p.  609.    State- 
ment of  facts.    Redland  Fruit  Co.  v.  Borgent,  624. 
Act  of  May  25,  1907.    Laws,  30th  Leg.,  p.  609.    Rivere  v.  CampbeU,  104. 

Stenographers. 

Agreeing  to  report.    See  Btatement  of  Facte,  2, 

8txeeti. 

Vacating  dedication.    See  Dedication,  1. 
Assessment  for  improvement.     See  Homeeteod,  6, 
Electric  wires  in.    See  Telephone,  1. 

Supersedeas. 

Effect  on  iniunction.    See  Injunetione,  8, 
Discharge  oi  reoeiyer.    See  Receivere,  4« 

Suretiei. 

On  replevy  bond.    See  Begueetrotion,  2.  p 

1.  Sureties  on  the  bond  of  a  county  judge  were  only  bound  for  his  proper 
accounting  for  moneys  which  he  was  entitled  to  receive  in  his  official 
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capacity--*iiot  lor  feet  or  oGmmiseioiui  nnlawfoUy  demMidgid  and  ool- 
lected.    Rioe  v.  Vattner,  167. 

ZaxatioiL 

For  street  improvement.    See  H<me»iead,  6* 
DiBorimination  in  license.    See  Intawicating  Liquon,  H, 

1.  The  Legislature  may,  in  certain  instances,  ffive  to  property  an  artificial 

situs  for  the  purpose  of  taxation;  but  where  the  property  is  physical 
in  character,  of  a  nature  that  can  acquire  an  actual  situs,  it  must, 
under  our  Constitution,  be  taxed  in  the  county  where  actually  situated 
or  located.    City  of  Chilveston  v,  J.  M.  Ouffey  Pet.  Co.,  642. 

2.  A  Texas  corporation,  an  oil  company,  having  its  principal  place  of  busi- 

ness at  Beaumont,  in  Jefferson  County,  owned  certain  ocean-going 
steamers  and  barges  for  transporting  crude  and  refined  oil.  These  were 
registered  at  Qalveston,  the  nearest  port  of  entry;  but  were  employed 
in  carrying  oil  from  Port  Arthur,  a  harbor  in  Jefferson  County,  to  other 
ports,  and  bore  the  letters  "of  Port  Arthur"  upon  each  vessel.  They 
had  never  been  in  Galveston  harbor.  Held  that  their  situs  for  pur- 
poses of  taxation  was  in  Jefferson  Coimty,  and  tiiat  they  could  not  be 
assessed  for  city  taxes  in  the  city  of  Qalveston,  Galveston  County.    Id, 

3.  A  Commissioners'  Court  sitting  as  a  Board  of  Equalization  has  no  power 

to  assess  property  for  taxes.  This  power,  save  in  exceptional  cases,  is 
vested  in  the  assessor  of  taxes  of  the  several  counties  of  the  State,  and 
the  method  of  assessing  is  prescribed  by  the  statute.  The  Board  of 
Equalization  has  no  power  to  add  to  the  tax  rolls  property  not  pre- 
viously assessed,  or  to  take  from  them  property  which  they  embrace, 
and  such  action  on  the  part  of  the  Board  is  absolutely  void,  and  may 
be  enjoined.    SulUvan  v.  Bitter,  604. 

4.  To  the  amount  of  money  on  hand  and  credits  listed  by  the  owner  and 

accepted  by  the  tax  assessor,  a  Board  of  Equalization  added  a  large 
amount  and  assessed  the  same  for  taxes.  Such  action  by  the  Board 
was  absolutely  void,  and  it  was  not  necessary  for  the  tax  payer  to 
show  that  he  had  applied  to  said  Board  for  relief  in  order  to  have 
such  illegal  assessment  annulled  and  the  collection  of  the  tax  enjoined. 
Id. 
6.  In  a  suit  instituted  in  1902  to  collect  delinquent  taxes,  the  citation  was 
addressed  to  the  sheriff  or  any  constable  of  the  county  in  which  the 
suit  was  filed,  and  commanded  the  officer  to  summon  the  owner  of  the 
property  by  making  publication  thereof,  etc.;  the  citation  was  served 
hy  the  sheriff  by  making  publication  thereof  for  four  consecutive  weeks. 
Held,  that  the  citation  was  void,  and  the  court  was  without  jurisdic- 
tion to  render  judgment  foreclosing  the  tax  lien,  and  the  judgment 
rendered  being  silent  as  to  what,  if  any,  service  was  had  upon  the  un- 
known owner,  it  will  be  presumed  that  it  was  based  upon  the  void  cita- 
tion.   Borden  v,  Patterson,  173. 

Telephone. 

1.  Telephone  companies  are  included  in  the  statute  concerning  corporations 

created  for  the  purpose  of  constructing  and  maintaining  magnetic  tele- 
graph lines,  and  the  statute  granting  city  councils  of  towns  and  cities 
incorporated  under  the  general  law  the  exclusive  control  over  the  streets, 
alleys,  etc.,  of  the  city,  and  the  power  to  abate  nuisances  and  remove 
encroachments  or  obstructions  thereon,  does  not  repeal  the  previous 
statute  giving  the  right  to  telephone  companies  to  use  the  streets  for 
their  poles  and  lines.    Bishop  v.  Riddle,  318. 

2.  A  telephone  company  can  not  be  made  liable  for  damages  resulting  from 

its  negligent  failure  to  notify  one  for  whom  a  call  is  put  in  unless  it 
is  informed  in  some  way  of  the  nature,  purpose  and  subject  matter  of 
the  proposed  conversation,  so  that  the  damages  likely  to  result  from 
such  failure  may  be  said  to  have  been  within  the  contemplation  of  the 
parties.  Southtoestem  Tel.  d  T.  Co.  v.  Flood,  340. 
Notice  to  a  telephone  company  that  a  stock  man  at  one  point  wished  to 
talk  with  a  stock  man  at  another  point,  was  not  sufficient  to  charge 
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the  company  with  notice  that  the  party  ealllng  desired  to  purchase  a 
carload  of  mules  from  the  party  called  for.    Id. 

4.  In  a  suit  against  a  telephone  company  for  damages  for  failure  to  deliver 

notice  of  a  long-distance  call,  a  charge  which  authorized  a  recovery  by 

glaintiff  for  the  difference  between  the  price  for  which  plaintiff  could 
ave  sold  a  carload  of  mules  had  the  notice  been  given,  and  the  price 
which  by  the  exercise  of  reasonable  diligence  he  thereafter  sold  the 
mules  for,  was  erroneous  in  that  it  only  required  diligence  in  obtaining 
a  price  and  not  in  disposing  of  the  mules.    Id. 

5.  The  natiu'e  of  a  telephone  company's  business  is  not  the  transmission  of 

messages  but  to  find  and  bring  to  the  telephone  office  the  party  for 
whom  a  call  is  made.    Id. 

6.  In  a  suit  against  a  telephone  oomj>any  for  damages  for  faUure  to  ^ve 

notice  of  a  long-distance  call,  evidence  considered,  and  held  insufficient 
to  support  a  finding  of  negligence.    Id. 

Tender. 

Of  amount  due  on  note.  See  J.ttomey's  Fee,  i. 
1.  In  an  action  sounding  in  damages  for  deceit  it  is  not  necessary  that  the 
plaintiff  tender  a  return  of  the  consideraticm ;  but  in  an  action  to  re- 
scind a  contract  of  sale  and  recover  the  property  sold,  the  plaintiff 
should  tender  a  return  of  the  property  received  by  him.  Witliff  v. 
Screen,  546. 

TlaM. 

For  performance  of  contract.    See  Breoo^  of  Promiae  of  Marriage,  8. 

Soon  as  possible.    See  Oontraet,  7. 

In  a  very  short  time.    See  Contract,  13. 

For  making  partition.    See  WiUe,  12. 

For  suing  out  writ  of  error.    See  Writ  of  Error,  1. 

Timber. 

Reservation  of  title  to.    See  Deede,  16. 

Trei^asser. 

Possession  by.    See  Limitation,  9. 
Injuries  to.    See  Negligence,  7-if. 

TrespaM  to  Try  Title. 

Outstanding  title.    See  DedieaHon,  1. 
Disclaimer  after  judgment.     See  Dieclaimer,  1. 
Possession  bv  putative  wife.    See  lAinitation,  It. 

1.  In  a  suit  of  trespass  to  try  title  an  assignment  of  error  based  upon  the 

admission  in  evidence  of  plaintiff's  title  papers  over  defendant's  ob- 
jection that  plaintiff  failed  to  file  an  abstract  of  his  title  within  twenty 
days  after  aemand  for  the  same,  is  insufficient  when  the  statement 
under  the  assignment  fails  to  show  that  the  abstract  was  not  filed 
after  the  twentv  days  by  permission  of  the  court  upon  good  cause 
shown,  as  provided  by  the  statute.     Spikes  v.  Howard,  Admr,,  389. 

2.  When  the  plaintiff  in  trespass  to  try  title  gets  the  benefit  of  improvements 

made  on  the  land  by  tne  defendant  the  courts  will  not  give  the  plain- 
tiff Judgment  for  rents  also,  nor  for  the  value  of  timber  taken  from 
the  land  by  the  defendant,  although  the  improvements  were  not  made 
by  the  defendant  in  good  faith.    Altgelt  v.  Emsalera,  lt)9. 

8.  A  plea  of  improvements  in  good  faith  in  a  suit  of  trespass  to  try  title, 
considered,  and  held  good  as  against  a  general  and  special  exception. 
Whether  or  not  a  psSty  making  improvements  on  land  had  the  title 
examined  by  a  lawyer  before  making  the  improvements  is  merely  a 
matter  of  evidence  upon  the  issue  of  good  faith.    Haney  v.  Oartin,  678. 

4.  In  a  suit  of  trespass  to  try  title,  evidence  as  to  the  value  of  improve- 
ments placed  on  the  land  by  the  defendant,  considered,  and  held  suffi- 
cient to  support  the  judgment  of  the  court  for  the  value  assessed.    Id. 

6.  A  plea  of  improvements  in  good  faith  in  a  suit  of  trespass  to  try  title 
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alleged,  in  subBtance,  that  the  defendants  acquired  the  land  in  eon- 
troversy  by  deeds  duly  executed  and  for  a  valuable  consideration,  and 
that  they  believed  and  had  good  reason  to  believe  that  they  had  ac- 
quired a  good  and  valid  title  thereto,  and  that  the  improvements  were 
made  on  the  land  in  good  faith  and  depending  on  their  title  thereto 
during  the  time  they  had  possession.  Held,  insufficient  under  the  re- 
quirements of  the  statute.  Kaack  v,  Stanton,  495. 
6.  To  constitute  a  defendant  in  trespass  to  try  title  a  possessor  in  good 
faith  he  must  not  only  have  believed  that  he  was  the  true  owner  and 
have  px>undB  for  such  belief  that  he  must  have  been  ignorant  that  his 
title  IS  contested  by  one  claiming  a  better  right,  and  he  must  allege 
facts  that  would  Justify  the  beli^in  the  vaUdity  of  his  Utle.    M 

Xniflti. 

Sale  by  trustee.    Bee  Evidence,  9L 
Contract  creating  monopoly.    See  Illegal  Oontraet,  i-4* 
Attacking  for  fraud.    See  Statute  of  Frauds,  6, 
Proved  by  parol.    See  Statute  of  Frauds,  6. 
Partition  by  trustee.    See  Wills,  11. 

1.  A  deed  can  not  be  set  aside  or  reformed  except  upon  allegations  of  fraud, 

mistake  and  the  like,  but  these  allegations  are  not  essential  in  order 
to  charge  the  grantee  in  a  deed  with  a  trust  in  the  land.  Rule  applied. 
SulUvan  v,  Fant,  8. 

2.  Whenever  a  trustee  or  other  person  in  a  fiduciary  position,  acting  within 

the  scope  of  his  powers,  purchases  land  or  other  proper^  with  trust 
funds  or  funds  in  his  hands  impressed  with  a  fiduciary  character,  and 
takes  the  title  to  such  property  in  his  own  name  without  any  declara- 
tion of  a  trust,  a  trust  with  respect  to  such  property  at  once  results 
in  favor  of  the  original  beneficiary.    Morris  v.  Smith,  367. 

irndue  Znfluenoe. 

Upon  tesUtor.    See  Wills,  i-7. 

▼aliie. 

Proof  of.    See  Evidence,  16,  18. 

Of  improvements.    See  Trespass  to  Try  Title,  4, 

▼eador  and  Puiehaier. 

Partition  between  cotenants.    See  Partition,  1. 

1.  A  '*marketable  title"  is  one  that  is  free  from  reasonable  doubt.    A  title 

tendered  by  an  executrix  to  lands  of  an  estate,  considered,  and  held  a 
marketable  title.    Connely  v.  Putnam,  233. 

2.  A  certain  sum  of  money  was  paid  by  a  purchaser  to  a  vendor  of  land  with 

the  understandinp^  that  the  money  was  to  be  applied  as  a  part  of  the 
purchase  money  if  the  sale  was  consummated,  or  to  be  forfeited  to  the 
vendor  as  liquidated  damages  in  case  he  tendered  a  marketable  title  to 
the  land  by  a  certain  date  and  the  purchaser  refused  to  oonsiunmate 
the  purchase;  within  the  time  stipulated  the  vendor  tendered  a  title 
whicn  the  purchaser,  on  the  advice  of  his  lawyer,  refused  to  accept  on 
the  ground  that  it  was  not  a  marketable  title.  In  a  suit  bv  the  pur- 
chaser  for  the  earnest  money,  evidence  considered,  and  held  sufficient 
to  support  a  judgment  for  the  defendant.    Id, 

8.  In  a  suit  to  enforce  the  specific  performance  of  a  written  contract  for  the 
sale  of  certain  town  lots,  evidence  considered,  and  held  to  support  a 
finding  by  the  jury,  under  a  proper  charge  from  the  court,  that  the 
minds  of  the  contracting  parties  met  and  agreed  on  the  subject  matter 
of  the  contract,  namely,  the  particular  lots  in  controversy.  Alewander 
V.  Brillhart,  422. 

4.  Where  one  in  making  a  trade,  expresses  a  mere  opinion  with  no  intent  to 
deceive,  the  party  to  whom  it  is  made  has  no  right  to  rely  thereon. 
It  is  otherwise  where  a  party  intentionally  expresses  an  opinion  which 
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is  calculated  to  deceive  by  reason  of  the  circnmBtancea  that  Burround 
the  parties  or  transaction,  or  if  he  makes  a  positive  affirmation  that  is 
false  and  upon  which  a  party  is,  from  the  surroundings,  authorized  to 
rely  and  does  rely,  the  party  injured  thereby  is  entitled  to  relief,  and 
it  IS  immaterial  whether  or  not  the  statement  was  made  in  good  faith. 
Lee  V.  Haile,  632. 
6.  In  a  suit  to  rescind  an  executed  contract  for  the  purchase  of  land  wherein 
the  vendor  alleged  and  the  evidence  tended  to  show  that  his  alleged 
false  representations  as  to  the  title  were  mere  expressions  of  opinion 
made  in  good  faith,  it  was  error  for  the  trial  court  to  refuse  to  submit 
such  issue  to  the  jury.    Id. 

Venue. 

Against  connecting  railways.    Bee  Camera  of  Goods,  1$. 

In  suit  against  receiver.  See  Receivers,  IL 
1.  Upon  a  proper  application  for  change  of  venue  of  a  civil  case,  it  is  man- 
datory upon  the  trial  court  to  enter  an  order  of  removal  to  the  nearest 
adjoining  county,  unless  the  disqualification  of  such  adjoining  county 
is  shown  in  the  application.  Such  qualification  must  appear  in  and 
from  the  application.  When  the  application  is  controverted,  the  con- 
troversy mignt  be  as  to  the  alleged  disqualification  of  either  the  county 
where  the  suit  is  pending  or  of  the  adjoining  county,  or  of  both.  Ap- 
plication for  change  of  venue  and  alleged  disqualification  of  adjoining 
county  considered,  and  held,  no  abuse  of  discretion  to  order  the  case 
removed  to  the  adjoining  county.    Robertson  d  Co.  v.  Russell,  257. 

Verdlet 

Should  show  value  of  property.    See  Bequestratiorif  1, 

1.  In  a  suit  for  damages  for  the  levy  of  an  execution,  upon  the  ground, 

among  others,  that  the  judgment  on  which  the  execution  issued  had 
been  satisfied  before  the  execution  issued,  and  where  the  court  by  its 
charge  limited  the  right  of  the  plaintiff  to  recover  to  a  finding  by  the 
jury  that  the  judgment  had  been  satisfied,  a  verdict  in  favor  of  plain- 
tiff necessarily  involved  a  finding  that  the  judgment  had  been  satisfied, 
and  was  sufficient  to  support  a  judgment  cancelling  the  judgment 
First  Bank  of  Mertens  v.  Steffens,  211. 

2.  A  verdict  is  sufficiently  certain  which  finds  the  issue  and  which  may  be 

rendered  certain  by  reference  to  the  record.  In  a  suit  of  trespass  to  try 
title  the  plaintiff  claimed  only  a  part  of  a  larger  survey.  Some  of 
the  defendants  claimed  the  entire  survey  and  others  clain^ed  portions 
thereof  in  severalty.  The  jury  returned  the  following  verdict:  "We, 
the  jury,  find  from  all  the  evidence  in  the  case  a  verdict  for  the  plain- 
tiffs and  against  all  of  the  defendants  in  the  case.  We  also  find  a 
verdict  in  favor  of  the  Central  Trust  Co.  against  all  of  the  defendants 
in  the  case."  Held,  sufficient  to  support  a  judgment  in  favor 
of  the  plaintiffs  for  the  land  claimed  by  them,  and  in  favor  of  the  Trust 
Co.  for  the  land  claimed  by  it>  in  their  respective  pleadings.  Rushing  a. 
Lanier,  278. 

Waiver. 

Shipper's  acceptance  of  car.    See  Carriers  of  Goods,  IS, 
Of  objection  to  testimony.    See  Evidence,  S2, 
Of  objection  to  jurisdiction.    See  Injunction,  4> 

Water  Company. 

Compelling  performance  of  contract.    See  Mandamus,  1,  t. 

Wife's  Separate  Property. 

Judgment  for  community  debt.     See  Judgments,  5. 
Improvements  upon.    See  Married  Woman,  1, 
Receiver  for.    See  Receivers,  2. 
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Powers  given  by.    See  Executors,  2. 

1.  The  undue  influence  which  invalidates  a  will  confliBts  of  substituting  the 

will  of  the  person  exercising  it  for  that  of  the  testator.  It  is  an  in- 
fluence which  destroys  the  free  agency  of  the  testator,  and  places  him 
in  a  position  where  he  is  dominated  by  another,  and  which  acted  di- 
rectly on  his  mind  at  the  very  time  when  he  executed  the  will.  Per- 
suasion, entreaty,  cajolery,  importunity,  argument,  intercession  and  so- 
licitation are  permissible,  and  can  not  be  held  to  be  undue  influence 
unless  they  subvert  and  overthrow  the  will  of  the  testator  and  cause 
him  to  do  a  thins  that  he  did  not  desire  to  do.    Simon  v,  Middleton,  531. 

2.  Fraud  or  undue  influence  is  usually  proved  by  circumstances,  but  the  cir- 

cumstances must  necessarily  and  logically  lead  to  the  inference  that 
fraud  or  coercion  was  employed,  and  that  the  will  does  not  represent 
the  real  desire  and  intention  of  the  testator.  A  wide  range  should  be 
permitted  in  the  evidence.    Id, 

3.  The  execution  of  wills  prior  to  the  one  being  contested  concerning  which 

no  undue  influence  is  shown,  disposing  of  property  in  substantially  the 
same  way  as  in  the  last  will,  is  relevant  and  material  as  showing  the 
absence  of  undue  influence  in  the  execution  of  the  last  will,  while  a 
sudden  and  complete  change  in  the  disposition  of  property  would  de- 
mand explanation,  unless  the  change  is  made  in  favor  of  heirs.  The 
fact  that  some  of  the  children  are  disinherited  and  others  favored,  and 
the  distribution  seems  unnatural  or  unreasonable,  raises  no  presump- 
tion of  undue  influence,  but  such  fact  may,  when  taken  in  connection 
with  other  facts,  have  that  effect.    Id, 

4.  Unreasonable  prejudice  or  erroneous  convictions  towards  one  who  has  a 

natural  claim  upon  the  bounty  of  the  testator  is  no  evidence  of  fraud 
or  coercion.  Such  state  of  mind,  to  constitute  a  sufficient  reason  for 
a  refusal  to  probate  a  will,  must  have  been  fanned  into  life  or  nursed 
and  fostered  by  a  beneficiary.  A  will  must  be  procured  wholly  by  lying 
or  false  representations,  made  by  a  beneflciary  with  the  intention  of 
procuring  the  execution  of  the  will,  in  order  to  invalidate  it  for  such 
fraud.    Id. 

5.  Upon  an  application  to  probate  a  will,  the  issue  being  fraud  and  undue 

influence  on  the  part  of  the  beneficiaries  in  procuring  its  execution, 
evidence  considered,  and  held  irrelevant  and  immaterial,  and  insuffi- 
cient to  support  the  judgment  of  the  court  sustaining  the  contest.    Id, 

6.  A  memorandum  made  by  a  testator  subsequent  to  the  date  of  his  will, 

considered,  and  held  insufficient  as  a  revocation  either  expressly  or  by 
inpli cation,  but  intended  by  the  testator  as  a  codicil.    Id. 

7.  A  contest  of  an  application  to  probate  a  will  is  not  an  ''action  arising 

out  of  any  transaction  with  the  decedent"  and  therefore  the  provisions 
of  article  2302,  Revised  Statutes,  have  no  application,  and  a  party  to 
the  contest  may  testify  as  to  statements  by  the  testator.    Id. 

8.  The  District  Court  of  the  County  in  which  a  will  has  been  probated  has 

jurisdiction  to  construe  a  will  the  provisions  of  which  are  of  doubtful 
meaning.     Thomas  v.  Matthews,  304. 

9.  Will  considered,  and  held,  while  the  evident  purpose  of  the  testator  was 

to  vest  only  a  life  estate  in  his  real  property  in  his  wife  and  children 
with  remainder  to  his  grandchildren,  such  was  not  his  intention  with 
reference  to  such  real  estate  as  might  be  acquired  by  the  executors 
whether  as  an  incident  to  the  administration  of  the  estate  in  making 
collections,  or  in  the  exercise  of  the  power  conferred  on  them  to  make 
investments  in  such  property.  Id. 
10.  A  testator  by  his  will  directed  that  his  estate  should  ''be  kept  together" 
until  his  children,  therein  named,  should  come  of  age  or  be  married; 
that  his  said  children  should  be  "kept,  maintained  and  educated  by  his 
executrix  in  a  manner  suitable  to  their  circumstances  in  life,"  and 
"for  this  purpose"  gave  his  executrix  "full  and  unlimited  power  to 
manage,  control  and  dispose  of"  his  estate  in  the  same  manner  as  he 
could  do  were  he  alive,  as  in  her  discretion  seemed  best  for  the  estate 
and  his  children.  Held,  that  the  executrix  had  authority  during  the 
minority  of  the  children,  for  the  purpose  of  maintaining  and  educot- 


724  Index. 

Wills— OonlifMMd. 

ing  them,  to  sell  And  eonTey  land  of  the  estate,  and  that  this  right 
so  free  from  doubt  as  to  render  the  title  tendered  by  her  to  a  prospeo- 
tiye  purchaser  a  'Marketable  title.''    Connely  v.  Putnam,  233. 

11.  The  fact  that  a  trustee,  named  in  a  will  to  make  partition  of  an  estate, 

has  an  interest  as  devisee  in  the  estate,  would  not  of  itself  disqualify 
him  from  making  the  partition.    Davi§  v.  Davit,  401. 

12.  SfVidence  oonsiderecC  and  held  to  support  a  finding  of  the  trial  court  that^ 

there  had  been  unreasonable  delay,  on  the  part  of  trustees  named  in  a 
will,  in  making  partition  of  the  estate.    la, 

13.  A  foreign  will  was  duly  certified  and  recorded  in  Lubbock  County,  Texas; 

it  devised  to  the  wi/e  of  the  testator  "the  160  acres  in  Tubbock  Ckmnty, 
Texas;"  which  land  was  referred  to  in  another  place  in  the  will  as  'the 
farm  in  Texas;"  it  was  shown  that  the  testator  owned  no  other  land  in 
Texas  than  that  in  controversy.  Held,  that  the  description  in  the  will 
was  sufllcient  to  raise  an  inference  that  the  land  in  eontroversy  in 
Lubbodc  Coimty  was  the  same  as  that  referred  to  in  the  will,  and  the 
will  was  admissible  in  evidence  over  the  objection  of  insufficiency  of 
description.    Haney  v,  Oartin,  678. 

14.  Title  to  land  under  and  by  virtue  of  a  will  passes  to  the  devisee  upon 

the  death  of  the  testator;  and  the  probate  of  the,  will  is  but  a  l^al  zor- 
mality  required  to  evidence  and  give  full  effect  to  that  right*    Id, 

Witnesses. 

Absence  of.    See  Ooniinuanoe,  t. 
Impeachment  of.    See  Evidence,  tt,  SO, 

1.  In  attacking  the  reputation  of  a  witness  for  truth  and  veradty  it  is  not 

necessary  to  develop  the  impeaching  witness'  means  of  knowledge  of 
such  reputation  in  order  to  show  his  qualification  to  testify.  If  he 
answers  that  he  knows  the  reputation  it  is  suflScient.  8i.  Lcme  8.  W. 
Ry.  Co.  V.  Oarber,  70. 

2.  An  impeaching  witness  was  asked  the  following  question:    *'Are  yon  ao- 

quamted  with  the  reputation  of  the  witness  M.  in  the  communiW^  in 
which  he  resides,  for  truth  and  veracity  ?"  Held,  that  in  view  of  the 
connection  in  which  the  question  was  asked,  it  sufficiently  appeared 
that  the  witness  understood  that  the  inquiry  was  concerning  the  gen- 
eral reputation  of  the  person  referred  to,  and  the  admission  of  the 
answer  was  not  reversible  error.    Id. 

3.  An  impeaching  witness,  in  answering  the  preliminary  qualifying  questiona, 

after  stating  that  he  knew  the  general  reputation  of  the  witness  in- 
quired about,  added,  ''I  reckon  so,  I  have  known  him  a  long  time,"  and, 
''l  ought  to  be,  I  have  known  him  always."  Held,  that  the  effect  of 
the  distinct  affirmative  statement  that  he  knew  the  reputation  of  the 
witness  in  question  was  not  destroyed  by  the  explanatory  statcanenta 
of  the  impeaching  witness,  nor  did  it  necessarily  follow  from  said  state- 
ments that  the  impeaching  witness  was  simply  stating  his  private  opin- 
ion concerning  the  other  witness.    Id. 

4.  The  fact  that  from  four  to  twelve  years  had  elapsed  since  the  impeaching 

witness  lived  in  the  same  community  with  the  witness  whose  reputation 
for  truth  and  veracity  is  attacked,  will  not  of  itself  disqualify  the  wit- 
ness from  testifying  as  to  such  reputation  nor  render  his  testimony  in- 
admissible. Id. 
6.  Neither  the  fact  that  an  impeaching  witness  resides  in  a  distant  State 
nor  that  no  notice  had  bc^n  given  of  the  intended  impeachment,  will 
render  inadmissible  testimony  as  to  the  general  reputation  of  a  party's 
witness  for  truth  and  veracity.    Id, 

Writ  of  Brror. 

1.  A  petition  for  writ  of  error  is  in  time  when  filed  on  the  same  day  of  the 
same  month  of  the  year  following  th^  rendition  of  the  Judgment^ 
Lee  V,  Britieh'Am,  Mori,  Co.,  273, 
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Prerions  oral  oontract.    See  Oarriera  of  Qooda,  1,  H^ 

Letter  of  aoeeptanoe.    See  Oimfraot,  £. 

Parol  proof  of  ooneideratioiL    See  Coniraot,  8, 16, 17, 

Alteration  of.    See  Contraot,  18-90. 

Proof  of  purpose.    See  Bvidenoe,  20. 

Beading  part  of.    See  Evidence,  86, 

Land  intended  to  be  embraced.    See  Landlord  and  Tenant,  8. 

Liability  covered  by.    See  Limitation,  1, 

City  warrant.    See  Limitation,  2. 

Cancellation  of.    See  Limitation.  |. 

Contraota  required  to  be  in  writing.    Bee  Statute  of  Fraude,  i-^. 
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